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INTRODUCTION

1. The purpose of this proceeding isto develop afull and complete
evidentiary record for the Commission on what constitutes a properly-constructed
Delivered Price Test (DPT) upon which the Commission can rely in determining
whether Southern Company Services, Inc., acting for itself and as agent for
Alabama Power Company, Georgia Power Company, Gulf Power Company,
Mississippi Power Company and Southern Power Company (collectively,
“Southern”) has generation market power in the Southern Control Area. The
Commission did not set for hearing the issue of how the results of the properly-
constructed DPT should be interpreted or whether Southern has generation market
power in the Southern Control Area, choosing instead to address those matters
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after the initial decision. ?

2. The Commission explained that the issues to be addressed in this
proceeding include, but are not limited to: (i) the use of simultaneous import
capability, rather than Total Transmission Capacity (TTC), as the measure of
transmission constraints; (ii) the performance of the pivotal supplier analysis under
the economic capacity measure; (iii) the use of historical datafor prices, loads, and
generation, rather than projected data, (iv) the development of sensitivity analyses
and the data necessary to corroborate the DPT resultsin compliance with the
Commission’s regulations; and (v) the impact of any transmission constraints on
the appropriate scope of the relevant market. The Commission subsequently
resolved the issue of the appropriate scope of the relevant market determining that
for purposes of this proceeding it is the Southern Control Area (SCA).?

3. In an attempt to resolve, through settlement, a number of methodol ogical
and data issues related to the construction of a Base Case DPT for short-term, non-
firm energy, the Participants entered into a Joint Stipulation which was adopted by
the undersigned Presiding Judge on August 16, 2006. The Participants
specifically reserved seven (7) issues that, for the most part, were the subject of
the evidentiary presentationsin this case: 1) quantification of simultaneous import
capability (SIC); 2) treatment of hydroelectric capacity; 3) treatment of Southern’s
control areareliability obligations; 4) appropriateness of separate DPT analyses
for short term firm products and/or long term firm products; 5) devel opment of
appropriate sensitivity analyses; 6) presentation and interpretation of historical
trade data; and 7) computation of the pivotal supplier test under the available
economic capacity prong of the DPT analysis. In addition, Southern subsequently
raised an issue regarding Dr. Yang's qualifications.

! Southern Company Energy Marketing, Inc. and Southern Company Services,
Inc., 112 FERC 161,054 at P 60, (July 2005 Order).
> Staff IB at 15.
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JOINT PROCEDURAL HISTORY?

4, This proceeding began on December 17, 2004, when the Commission
issued an order” instituting a Federal Power Act (FPA) Section 206° proceeding to
determine whether Southern may continue to charge market-based ratesin the
Southern Control Area (SCA). Prior to that order, Southern had on August 9,
2004 (as amended on August 27, 2004 and November 19, 2004) submitted revised
generation market power screens in accordance with the Commission’s orders
issued on April 14, 2004° and July 8, 2004’ for the SCA and twelve first-tier
markets. In the December 17 Order, the Commission concluded that Southern
passed both the pivotal supplier screen and the wholesale market share screen for
the twelve first-tier control areas for each of the four seasons.? However, the
Commission concluded that Southern’s submitted screens indicated failures of the
wholesale market share screen for the SCS in each of the four seasons.” Thus,
with regard to the SCA, Southern was directed to either: (i) file a Delivered Price
Test (DPT) analysis, (ii) file atailored mitigation proposal that “would eliminate
the ability to exercise market power”; or (iii) “inform the Commission that it will
adopt the April 14 Order’ s default cost-based rates or propose other cost-based
rates algd submit costs support for such rates’ within sixty days of the date of this
order.

5. On January 18, 2005, the American Public Power Association (APPA), the
Electricity Consumers Resource Council (ECRC), the National Rural Electric

Cooperative Association (NRECA), Tractebel Energy Marketing, Inc. (Tractebel),
Southern, Calpine Corporation (Calpine) and Shell filed Requests for Rehearing of

% The following entities join in the Unopposed Joint Procedural History:
Commission Tria Staff (Staff); Southern Company Energy Marketing Inc. and
Southern Company Services, Inc. (Southern); Shell Gas and Power Company
(Shell); and Dalton Utilities (Dalton). Staff, Southern and Shell are collectively
referred to herein as “the Participants’ or “the Parties’. The Parties and Dalton
prepared this unopposed Joint Procedural History at the undersigned’ s request, and
agreed to provide additional supplemental material as necessary and appropriate in
their briefs. The Undersigned has not substantively altered the submittal, but has
made limited changes for the purposes of consistency with the Initial Decision.

* Southern Company Energy Marketing, Inc. and Southern Company Services,
Inc., 109 FERC 1 61,275 (2004) (December 17 Order).

>16 U.S.C. § 824e.

® AEP Power Marketing, Inc., et al, 107 FERC {61,018 (2004) (AEP ).

" AEP Power Marketing, Inc., et al, 108 FERC 1 61,026 (2004) (AEP I1).

® December 17 Order, 109 FERC 61,275 at P 30.

°1d. at P 31.

©1d. at P 35.
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the December 17 Order.

6. On February 15, 2005, Southern submitted the Direct Testimony and
exhibits of Rodney Frame and Michael A. Bush to rebut the presumption of
generation market power (February 2005 DPT).

7. On February 24, 2005, Calpine and Shell filed aMotion for Adoption of a
Protective Order and Southern filed a response to that motion on March 2, 2005.
On March 14, 2005, Southern filed a Motion for Adoption of a Protective Order.
Also on March 14, 2005, Calpinefiled a Procedural Motion for Extension of Time
to File Comments on the February 2005 DPT. The Commission issued a notice on
March 22 granting Calpine’s Motion for Extension of Time and stated that
comments were due no later than fifteen days after the Commission issued an
order addressing Southern’s Motion for Adoption of a Protective Order. On April
8, 2005, the Commission issued an order denying the Motion for Adoption of a
Protective Order.

8. Longleaf Energy Associates, LLC filed aMotion to Intervene on March 15,
2005. On March 22, 2005, Board of Water, Light and Sinking Fund
Commissioners of the City of Dalton, Georgia (Dalton) filed an intervention and
comments on Southern’s February 2005 DPT. On April 21, 2005, Alabama
Municipal Electric Authority (AMEA) filed an intervention and comments on the
February 2005 DPT. On April 25, 2005, Sawnee Electric Membership
Corporation and Coweta-Fayette Electric Membership Corporation filed a Joint
Motion to Intervene and Comments on the February 2005 DPT. On April 29,
2005, Calpine and Shell filed a protest, comments and an affidavit of David W.
DeRamus in response to the February 2005 DPT. On June 10, 2005, the Southeast
Electricity Consumers Association filed a motion to intervene. Entitiesfiling
timely Motionsto Intervene were made parties to this proceeding in the July 8,
2005 Order setting this matter for hearing.™*

0. On May 5, 2005, the Commission issued an order™ granting certain
requests for rehearing™® of the December 17 Order. In addition, the Commission
denied Southern’s request for rehearing and clarification of the December 17
Order. On June 6, 2005, Southern filed arequest for rehearing of the May 5

! Southern Company Energy Marketing, Inc. and Southern Company Services,
Inc., 112 FERC 1 61,054, at P 23 (2005) (Hearing Order).

12 Southern Companies Energy Marketing, Inc. and Southern Companies Services,
Inc., 111 FERC 1 61,144 (2004).

13 Rehearing requests filed by APPA, ECRC, NRECA, Tractebel, Calpine and
Shell.
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Order.**

10. On May 16, 2005, Southern submitted a Motion to Strike and Response to
the untimely materials filed by Calpine and Shell on April 29, 2005. Calpine and
Shell filed an Answer to the Motion to Strike on May 31, 2005.

11.  OnJuly 8, 2005, the Commission issued an order establishing atrial-type
evidentiary hearing™ and directing the presiding judge “to make any factual
findings necessary to fully develop the record and to provide the Commission with
a properly-constructed DPT on whose results the Commission can, in turn, rely.”*®
Among the issues to be addressed were: “(i) the use of simultaneous import
capability (SIC), rather than TTC, as the measure of transmission constraints; (ii)
the performance of the pivotal supplier analysis under the economic capacity
measure; (iii) the use of historical datafor prices, loads, and generation, rather
than projected data, (iv) the development of sensitivity analyses and the data
necessary to corroborate the DPT results in compliance with the Commission’s
regulations; and (v) the impact of any transmission constraints on the appropriate
scope of the relevant market.”*” The Commission did not set for hearing the issue
of how the results of the properly-constructed DPT should be interpreted nor
whether Southern has generation market power in the Southern Control Area,
choosing instead to address those matters after the initial decision and briefs on
and opposing exceptions.® On August 8, 2005, Southern filed a request for
rehearing on the Hearing Order.

12.  OnJduly 13, 2005, the Chief Administrative Law Judge issued an order
designating Administrative Law Judge Bobbie J. McCartney to be the Presiding
Judge for the hearing established by the July 2005 Order.

13.  OnJduly 27, 2005, the Presiding Judge held the initial pre-hearing
conference. On July 29, 2005, Staff filed an Unopposed Motion for an Extension
of the Track Il Procedural Schedule. On August 1, the Chief Judge issued an
order granting the motion and adopting a procedural schedule.

14.  On August 23, 2005, Southern filed an Unopposed Motion for Adoption of
the Protective Order and the Presiding Judge adopted the Protective Order on

4 Southern Companies request for rehearing was dismissed as moot in an order
issued on June 21, 2007. Southern Companies Energy Marketing, Inc. and
Southern Companies Services, Inc., 119 FERC 161,300, at P 25 (2007).

> Hearing Order, 112 FERC 61,054 at Ordering Paragraph A.

d. at P 60.

1d. at P 61.

®1d. at P 60.
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August 26.

15.  On September 20, 2005, Southern submitted the Direct Testimony and
Exhibits of Rodney Frame, Michael A. Bush and William D. McLaughlin.

16.  On November 1, 2005, Calpine submitted the Direct and Answering
Testimony and Exhibits of David W. DeRamus. On November 29, 2005, Calpine
submitted errata to the Direct and Answering Testimony of David W. DeRamus.

17.  On December 6, 2005, Staff submitted the Direct and Answering
Testimony and Exhibits of James S. Ballard, Aaron P. Siskind, Allison L.
Browning, and Jonathan D. Ogur.

18.  OnJanuary 17, 2006, Calpine submitted a Notice of Withdrawal as a Party
and of its pleadings, testimony and related materials. On January 19, 2006, Staff
and Southern submitted a Joint Motion to Modify the Procedural Schedule. On
January 24, 2006, Shell filed an Answer to the Joint Motion to Modify the
Procedural Schedule and a Motion to Adopt the Testimony and Exhibits submitted
by Calpine. On January 25, Southern filed an Unopposed Request to Suspend the
Procedural Schedule. The Chief Judge issued an Order the same day granting
Southern’s motion requesting the two week suspension.

19.  OnJanuary 27, 2006, Southern and Staff filed separate answers in response
to Shell’s motion to adopt Calpine’ s testimony and exhibits. On January 31, 2006,
the Participants filed a Joint Motion to Modify the Procedural Schedule to allow
the Participants to explore settlement. On February 1, 2006, the Chief Judge
issued an order granting the Joint Motion to Modify the Procedural Schedule. On
January 31, the Presiding Judge ruled at the pre-hearing conference that Shell
could adopt the testimony and exhibits previously submitted by Calpine. In
response, Shell submitted the Direct and Answering Testimony and Exhibits of
David W. DeRamus on February 2.

20.  On February 16, 2006, the Participants submitted a Joint Motion to Hold
the Procedural Schedule in Abeyance to permit continued exploration of
settlement. On the same day, the Chief Judge issued an order granting that
motion. On April 27, 2006, the Participants submitted a Joint Status Report and
request for maintaining the suspension. On April 28, the Chief Judge issued an
order continuing the suspension of the procedura schedule. On May 26, 2006, the
Participants submitted a Joint Interim Status Report on settlement discussions. On
June 27, 2006, the Participants submitted a Joint Status Report and request for
maintaining the suspension. On June 28, the Chief Judge issued an order
continuing the suspension of the procedural schedule.
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21.  On August 14, 2006, the Participants filed a Joint Statement of Stipul ated

I ssues and Joint Request to Adopt New Procedural Schedule (Joint Stipulation).
The Joint Stipulation represented the culmination of the parties settlement efforts,
and identified twelve stipulated items and seven potentially disputed issues.”® The
Chief Judge issued an order adopting the revised procedura schedule on August
15, 2006. On August 16, 2006, the Presiding Judge issued an order adopting the
Joint Statement of Stipulated | ssues.

22.  On September 18, 2006, Southern submitted the Direct Testimony and
Exhibits of D. Wayne Moore, Rodney Frame, and William D. McLaughlin.
Southern Companies also filed aMotion to Establish a Restricted Service List.
The Presiding Judge issued an order on September 21, 2006 adopting the Motion
to Establish aRestricted Service List. On October 17, 2006, Southern submitted
erratato portions of its Direct Testimony.

23.  On October 19, 2006, Staff and Shell filed an Unopposed Motion to Modify
the Procedural Schedule. On the same day, the acting Chief Judge issued an order
modifying the Track Il procedura schedule time standards and the Presiding
Judge issued an order granting the Unopposed Motion to Modify the Procedural
Schedule.

24.  On November 17, 2006, Staff submitted the Direct and Answering
Testimony and Exhibits of Aaron P. Siskind and James S. Ballard. On the same
day, Shell submitted the Direct and Answering Testimony and Exhibits of David
W. DeRamus and Songhoon Yang. On November 22, 2006, Shell submitted
erratato portions of its Direct and Answering Testimony.

25.  On December 5, 2006, Southern submitted a Motion to Strike portions of
the Direct and Answering Testimony submitted by Staff and Shell and a'so
requested a pre-hearing conference. On December 15, 2006 Staff and Shell filed
separate answers to Southern’s Motion to Strike. On December 19, 2006, the
Presiding Judge issued an order scheduling oral argument on the Motion to Strike
for December 21, 2006. On December 28, 2006, the Presiding Judge issued an
order granting in part and denying in part Southern’s Motion to Strike (December
28 Order).

26.  OnJanuary 4, 2007, the Participants submitted a Joint Motion for
Suspension of the Procedural Schedule. The Chief Judge granted that motion on
the same day. On January 5, 2007, Southern submitted a Motion for Clarification
of the December 28 Order and Shell filed a Motion for Reconsideration of the
December 28 Order. On January 8, 2007, the Participants submitted a joint list of

19 Joint Stipulation, Exhibit No. J-1, at 3-6.
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portions of testimony to be stricken or revised in accordance with the December
28 Order. On January 9, 2007, Southern, Staff and Shell filed separate statements
of supporting rationale as to those portions of disputed testimony. On the same
day the Participants submitted a Joint Response to the January 4 Order of the
Chief Judge Granting the Temporary Suspension of the Procedural Schedule.

27.  OnJanuary 11, 2007, Southern submitted a Response to Statements of
Supporting Rationale filed by Shell and Staff. On January 12, 2007, Staff and
Shell filed separate pleadings in response to Southern’s January 11, 2007
Response to Statements of Supporting Rationale. On January 12, 2007, Southern
filed an Answer in Opposition to Shell’ s Request for Reconsideration of the
December 28 Order. On January 12, 2007, Shell and Staff filed Answersin
Opposition to Southern’s Motion for Clarification. On January 16, 2007, Southern
submitted a letter to the Presiding Judge regarding Staff’s and Shell’ s January 12
replies. On January 17, 2007, the Presiding Judge issued an order granting Shell’s
Motion for Reconsideration and denying Southern’s Motion for Clarification.

28.  OnJanuary 19, 2007, Shell and Staff submitted an e-mail to the Presiding
Judge requesting clarification of the January 17 Order. On January 19, 2007, the
Presiding Judge issued an order scheduling a date for the filing of answers and
also scheduling oral argument for January 25, 2007. On January 22, 2007, the
Participants submitted a Joint Report Pursuant to the Chief Judge's January 9"
Order Revising the Procedural Schedule. On January 23, 2007, Southern filed an
Answer to Shell and Staff’ s email to the Presiding Judge requesting clarification of
the January 17 Order. On January 25, 2007, the Chief Judge issued an Order
Extending the Procedural Schedule. On January 29, 2007, the Presiding Judge
issued an order confirming the oral rulings made at a pre-hearing conference held
January 25, 2007.

29.  OnJanuary 31, 2007, Staff submitted errata to the Direct and Answering
Testimony of Aaron P. Siskind.

30.  On February 20, 2007, Southern submitted the Rebuttal Testimony and
Exhibits of Rodney Frame, William D. McLaughlin, D. Wayne Moore, Andrew R.
Sheppard and William H. Hieronymus.

31. OnMarch 13, 2007, Staff and Shell submitted a Joint Motion to Modify the
Procedural Schedule. On March 16, 2007, the Chief Judge issued an Order
Modifying the Procedural Schedule.

32. On March 16, 2007, Shell submitted a Motion to Compel Production. Shell
withdrew its Motion to Compel Production on March 23, 2007.
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33.  On April 3, 2007, Southern filed an Unopposed Motion to Modify the
Procedural Schedule. The Chief Judge issued an order the same day granting the
extension.

34.  On April 3, 2007, Shell submitted a Motion to Compel Production.
Southern filed an Answer to the Motion to Compel Production on April 6, 2007.
On April 16, 2007, the Presiding Judge issued an order scheduling oral argument
for April 17, 2007. The discovery dispute was resolved informally and as a result
Shell withdrew its Motion to Compel Production on April 16, 2007.

35.  OnApril 17, 2007, Southern submitted errata to portions of its Rebuttal
Testimony. On April 19, 2007, the Participants submitted a Joint Maotion to
Modify the Procedural Schedule. On April 20, 2007, the Presiding Judge issued
an Order Modifying the Procedural Schedule.

36. On May 7, 2007 Shell submitted the Surrebuttal Testimony and Exhibits of
Dr. David W. DeRamus and Dr. Songhoon Y ang and Staff submitted the
Surrebuttal Testimony and Exhibits of James S. Ballard and Aaron P. Siskind. On
May 8, 2007, Southern submitted a Motion to Modify the Procedural Schedule.
On May 11, 2007, Staff and Shell submitted a Joint Answer to Southern’s Motion
to Modify the Procedural Schedule. On the same day, Southern submitted a Reply
to the Joint Answer filed by Staff and Shell. On May 15, 2007, the Chief Judge
issued an Order Granting the Motion to Modify the Procedural Schedule.

37. OnMay 16, 2007, Staff submitted errata to the Surrebuttal Testimony of
James Ballard. On May 24, 2006, Shell submitted errata to the Surrebuttal
Testimony of Dr. DeRamus and Dr. Yang. On June 19, 2007, Southern submitted
errata to testimony it submitted in this proceeding.

38.  OnJune 21, 2007, the Commission issued an Order Granting in Part and
Denying in Part Rehearing of the July 8, 2005 order filed by Southern.

39.  OnJune 22, 2007, the Participants submitted a Joint Statement of 1ssues.
The hearing began on June 26, 2007, and concluded on July 19, 2007. There were
9 days of hearing.

40.  OnJuly 12, 2007, the Participants submitted a Joint Motion to Modify the
Procedural Schedule. On the same day, the Chief Judge granted the Joint Maotion
to Modify the Procedural Schedule.

41.  OnJuly 17, 2007, Staff submitted a Summary of Erratato the Pre-filed
Testimony and Exhibits of Aaron P. Siskind.
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42.  OnJduly 23, 2007, Southern filed a Request for Clarification or Rehearing
of the Commission’s June 21, 2007 order. Shell filed an Answer opposing
Southern’s Request for Clarification on August 7, 2007.

43.  On August 24, 2007, the Participants and Dalton filed Initial Briefs.
44.  On September 21, 2007, the Participants and Dalton filed Initial Briefs.
ANALYTICAL FRAMEWORK
The purpose and mechanics of the Delivered Price Test (DPT)

45.  Aspreviously explained, in the December 17 Order, the Commission
concluded that Southern passed both the pivotal supplier screen and the wholesale
market share screen for the twelve first-tier control areas for each of the four
seasons.®® However, the Commission concluded that Southern’ s submitted
screensindicated failures of the wholesale market share screen for Southernin
each of the four seasons.®* Thus, with regard to the SCA, Southern was directed to
either: (i) fileaDelivered Price Test (DPT) analysis; (ii) file atailored mitigation
proposal that “would eliminate the ability to exercise market power”; or (iii)
“inform the Commission that it will adopt the April 14 Order’ s default cost-based
rates or propose other cost-based rates and submit costs support for such rates’
within sixty days of the date of this order.?? Of these options, Southern elected to
fileaDPT analysis to support its application for market-based rates. The purpose
of this proceeding isto develop afull and complete evidentiary record for the
Commission on what constitutes a properly-constructed DPT upon which the
Commission can rely in determining whether Southern has generation market
power in the Southern Control Area.

46. The Delivered Price Test (DPT) is awell-established method, affirmed by
the courts,” for analyzing whether an applicant has market power in electric
markets which the Commission has long used in merger applications. More
recently, as in the instant proceeding, the Commission has used the DPT for
analyzing whether an applicant has market power in market-based rate (MBR)
applications. * Staff provides a useful summary of the history and mechanics of

2% December 17 Order, 109 FERC 161,275 at P 30.

L 1d. at P 31.

**1d. at P 35.

23 See, e.g., Wabash Valley Power Associates, Inc. v. FERC, 268 F.3d 1105 (D.C.
Cir. 2001).

2 |nquiry Concerning the Commission’s Merger Policy Under the Federal Power
Act: Policy Satement, Order No. 592, 61 Fed. Reg. 68,595 (1996), FERC Stats. &
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the DPT initsInitial Brief which is hereby adopted by the undersigned.

47.  The Commission first addressed the three-year market-based rate review
submitted by, among others, Southern in an order issued November 20, 2001
(SVIA Order).? In that order, the Commission announced a new generation
market power test, the Supply Margin Assessment (SMA), which was to be
applied on an interim basis in analyzing the market-based rate applications
pending a generic review of new methods for comprehensively analyzing market
power.

48. InAEP I, issued April 14, 2004, the Commission replaced the SMA test
with two initial screens for assessing generation market power.”® The Commission
adopted a pivotal supplier analysis and a market share analysis and treated both
screens as an indicative, rather than a definitive, determination of generation
market power. Passage of both screens establishes a rebuttable presumption that
the applicant does not possess generation market power. However, if the applicant
fails either screen, it creates a rebuttable presumption that the applicant does have
market power. An applicant could, however, overcome that presumption of
market power by submitting a DPT and supporting historical datain accordance
with the guidelines set forth in its order and appendices.”’

49.  The purpose of the DPT isto measure the applicant’ s total “capacity to
make wholesale sales at given market price levels applicable during ten well-
defined seasons/load periods.”?® The DPT identifies all generation capacity that
can be supplied to a market at a price equal to or less than 105% of the market
price. Further, as noted by the Commission, the DPT applies not only to peak and
off-peak periods, but also to non-firm energy, short-term firm energy (or capacity),
and long-term capacity products.”® For purposes of market-based rate

Regs., Regulations Preambles July 1996 — December 2000 P 31,044 (1996),
reconsideration denied, Order No. 592-A, 62 Fed. Reg. 33,341 (1997), 79 FERC 1
61, 321 (1997) (Merger Policy Statement); see also Revised Filing Requirements
Under Part 33 of the Commission’s Regulations, Order No. 642, 65 Fed. Reg.
70,984 (2000), FERC Stats. & Regs., Regulations Preambles July 1996- December
2000 P 31,111 (2000), order onreh’g, Order No. 642-A, 66 Fed. Reg. 16,121
(2001), 94 FERC 1 61,289 (2001).

% AEP Power Marketing, Inc. et al., 97 FERC {61,219 (2001) (SMIA Order).

° AEP |, 107 FERC 61,018 at P 77-86.

"1d. at P 37.

%8 shell IB at 147.

% Revised Filing Requirements Under Part 33 of the Commission’s Regulations,
Order No. 642, FERC Stats. & Regs. 131,111 at P. 31,882 (2000), 93 FERC 1
61,164, order on reh’g, Order No. 642-A, 94 FERC 1 61,289 (2001) (Order No.
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applications, the Commission has specified that the DPT should be implemented
using the pivotal supplier, market share, and market concentration (HHI)
measures.®® An applicant fails the DPT using the pivotal supplier measure if
wholesale load cannot be covered by competing suppliers. An applicant failsthe
market share measure of the DPT if the applicant’s market share is above 20%. An
appl icg\t fails the market concentration measure of the DPT if the HHI is above
2,500.

50. TheDPT isimplemented using two alternative measures of generation
capacity: Economic Capacity (EC) and Available Economic Capacity (AEC). EC
Is defined as physically deliverable capacity with a price less than 105% of the
market price, while AEC is defined as EC less native load and contractually
committed capacity. The Commission weighs both EC and AEC resultsin
assessing whether an applicant has generation market power.*

51. In Southern’s case the results under the EC prong of the DPT are
incontrovertible. Southern’s economic capacity DPT analysis showsthat itisa
“Pivotal Supplier in every DPT period and that [it’'s] market share ranges from
54.1 percent to 70.2 percent, and the SCA HHI ranges from 3,089 to 5,042.”%
Staff’ s results from the economic capacity prong of the DPT study track
Southern’s, finding “that Southern is a Pivotal Supplier in every DPT period and
Southern’s market share ranges from 58.5 percent to 70.9 percent, and the SCA
HHI ranges from 3,577 t0 5,144.” Thus, Southern’s own analysis confirms that
Southern failsthe DPT for al season/load conditions using the EC form of the
DPT, regardless of which specific measure is used (i.e., pivotal supplier, market
share, and market concentration test).

52.  Insharp contrast, according to Mr. Frame' s testimony, Southern passes the
Available Economic Capacity (AEC) form of the DPT, regardless of which
specific measure is used, at least with regard to short-term non-firm energy
products. However, expert witnesses presented by Staff and Shell Trading
strongly urge that the DPT analysis presented by Mr. Frame on behalf of Southern
isfatally flawed. These expert witnesses maintain that correctionsto Mr. Frame's

642)

% The Hirschman-Herfindahl Index (HHI) is the sum of the squared market shares.
For example, in amarket with four equal size firms, each would have a 25 percent
market share. For that market, HHI = (25)? + (25)° + (25)? + (25)° = 625 + 625 +
625 + 625 = 2,500.

% For merger applications, the relevant HHI threshold is 1,800.

%2 June 21, 2007 Commission Order on Rehearing

% Steff IB at 96.

d.
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flawed analysis show that Southern fails not only the EC measure of the DPT, but
it also fails the AEC measure of the DPT in a significant number of periods.
Moreover, these expert witnesses offer their own versions of a properly
constructed DPT analysis, as well as various sensitivity analyses in support of
their position, which they maintain show a significantly greater number of DPT
failures than reflected by Mr. Frame' s findings.

53.  Because Southern’s own analysis confirms that Southern fails the DPT for
all season/load conditions using the EC form of the DPT, regardless of which
specific measure is used (i.e., pivotal supplier, market share, and market
concentration test), the issues in this proceeding have focused on the AEC prong
of the DPT. Particular attention has been paid to the appropriateness of Southern’s
AEC DPT analysis for short-term, non-firm energy products for each specific
measure of the DPT required by the Commission (i.e., pivotal supplier, market
share, and market concentration test) for the ten DPT season/load periods at issue.
Moreover, as more fully discussed under Section VI, which is specifically
devoted to thisissue, both Southern and Staff have demonstrated that Southern
passes the AEC pivotal supplier analysisin al ten season/load periods. Shell’s
AEC pivotal supplier analysisindicated a different result, but the undersigned has
rejected that analysis as inconsistent with historical practices and Commission
precedent.® Accordingly, the undersigned primarily focuses on Southern’s AEC
DPT analysis for the market share and market concentration measures of the DPT
for the ten DPT season/load periods.

54.  The mechanics of how to perform a properly-constructed DPT are set forth
in Appendix F of AEP I. The Commission has provided further clarification in
Appendix A of the Merger Policy Statement (Order No. 592),%® and in Order No.
642%" which sets forth the Revised Filing Requirements under Part 33 of the
Commission’s regulations. In addition, the Commission has issued a number of
orders clarifying the essential elements of what constitutes a properly-constructed
DPT,3i8ncI uding most recently inits Final Rule issued June 21, 2007 (Order No.
697).

% See SCS-32, p. 52, line 23 through p. 53, line 5; see also SCS-15; S-29, pp. 9-11
& S12.

% | nquiry Concerning the Commission’s Merger Policy Under the Federal Power
Act: Policy Statement, Order No. 592, December 18, 1996, Docket No. RM96-6,
18C.F.R. 2

3" Order No. 642, FERC Stats. & Regs. 131,111 (2000), order on reh’ g, Order
No. 642-A, 94 FERC 1 61,289 (2001).

% Market-Based Rates For Wholesale Sales Of Electric Energy, Capacity And
Ancillary Services by Public Utilities, 119 FERC 1 61,295 (2007).



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL04-124-000 14

55. A step-by-step description of how to perform areliable DPT analysisis
provided in Appendix F of the Commission’s April 14, 2004 Order,* and the
Commission refers further to Appendix A of its Merger Policy Statement and
Order No. 642 for acomplete description of the DPT and itsrequirements. Inits
July 8, 2005 Deficiency Order, the Commission further clarified the essential
elements of a properly constructed DPT on which the Commission can rely.
Appendix F of the Commission’s April 14 Order identifies the five basic steps that
are necessary in order to perform a proper DPT analysis. Thefirst stepisto
identify a destination market, which in this proceeding is the Southern Control
Area (SCA). The second step is to use the season/load levels to analyze: Super-
Peak, Peak, and Off-Peak, for the winter, shoulder and summer periods, and an
extreme Summer Peak, for atotal of ten season/load levels. Thethird stepisto
identify a market price to correspond to each season/load period. Inthis
proceeding, the parties agreed, for settlement purposes, to use system lambda as
the proxy for market price in the Base Case short-term, non-firm DPT. The fourth
step isto identify the suppliers that could sell into the destination market at a price
less than or equal to 5 percent over the market price. Thefinal step isto allocate
the available transmission capability among sellers who are able economically to
deliver power to the SCA.

The purpose and mechanics of the Smultaneous Import Capability
(SC)

56.  One of the most hotly contested issuesin this proceeding is the proper
guantification of Simultaneous Import Capability (SIC) into the Southern Control
areafor the agreed upon test year of 2004 because it isacritical component of the
DPT analysis assessing generation market power. SIC isone of the most
important factors in assessing whether generation market power exists because it
accounts for competing supply. As Staff explainsinits Initial Brief,”® the
Commission’ s thinking regarding how to properly account for this competing
supply has evolved over time. In the SMA Order, the Commission adopted Total
Transmission Capability (TTCs) as “the upper limit for transmission access
between control areas.”* The use of TTC was considered “a point of reference to
establish the maximum amount of uncommitted supply, even though this amount
of generation could not be simultaneously imported into the applicant’s control
area”* In other words, the TTC values were used as a“simplifying assumption”
for the upper limit for transmission access and issues concerning limits on import
capability were to be addressed on a case-by-case basis.

% 107 FERC 161,018 (2004) (April 14 Order).
O Staff IB at P 22.
j; AEP |, 107 FERC 1 61,018, at P 80.

Id.



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 15

57.  In AEP I, the Commission concluded that rather than * continuing to assume
an unrealistically high degree of transmission access for competitors,” the
Commission would adopt “a more realistic measure for such import capability.”
Thus, inlieu of relying on the TTC as an upper limit for its DPT analysis, the
Commission required a transmission-providing utility seeking to obtain or retain
market-based rate authority to conduct SIC studies for its home control areas and
for each of itsinterconnected first-tier control areas, in accordance with the
guidelines set forth in its attached Appendix E.*®

58.  Appendix E of the Commission’s AEP | Order generally describes how to
conduct SIC studies. The following paragraphs provide a brief summary of the
germane portions of that Order.

59.  Firgt, the SIC for the transmission provider’s control areais “atotal transfer
capability calculation that estimates the simultaneous imports that could have
historically been utilized by remote resources.”* Since the TTC values were
historically posted on Southern’s OASIS and represent what was made available
to the market, Staff is correct in asserting that a properly-calculated SIC analysis
should not result in values that exceed those posted TTC values.

60. Second, “the import capability calculations consider both the transmission
provider’ stariff as a basis and the transmission reliability margins existing on the
applicant’s flow gates during each seasonal peak being studied.”*> Appendix E
goes on to explain that the “power flow cases should represent the [ Transmission
Provider’ g tariff provisions, the operational practices historically used, all
reliability margins (TRM, CBM, counter-flow, generating operating limits,
operating reserves) existing during each peak, and all firm/network reservations
held by applicant/affiliate resources during the most recent seasonal peaks.”*® In
other words, as correctly stated by Staff, the proper power flow cases and the
criteria, methodology and procedures that should be used are those that were
historically used to derive the OASIS posted TTC values during the study period.

61. Third, the applicant isrequired to treat its control area as a single area and
aso thefirst-tier markets asasingle area.”’

62.  Fourth, “the applicant shall scale up available generation in the exporting

43 AEP |, 107 FERC 1 61,018, at P 84.
“ AEP |, 107 FERC 1 61,018, Appendix E at 61,086 [Emphasis added].
“1d. at 61,086.
46
Id.
471d.
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(aggregated first-tier areas) and scale down the study area resources according to
the same methods used historically in assessing available transmission for non-
affiliate resources.” *®

63. The Commission further clarified these guidelines in its issuance of
subsequent orders and most recently in Order No. 697 where it affirmed the use of
an Appendix E SIC analysis for the purpose of determining simultaneous import
capability for the DPT:

The Commission reaffirms that the [SIC] study is “intended to
provide areasonable simulation of historical conditions” and is not “a
theoretical maximum import capability or best import case scenario.” To
determine the amount of transfer capability under the [SIC] study,
“historical operating conditions and practices of the applicable transmission
provider (e.g., modeling the system in areliable and economic fashion as it
would have been operated in real time) are reflected.” In addition, the
“analysis should not deviate from” and “must reasonably reflect” its OASS
operating practices and “the techniques used must have been historically
available to customers.”*

64. Thus, the Commission has consistently maintained that the SIC study
should comport with actual dispatch and operating conditions.® Order No. 697
specifically reiterated that the SIC is“intended to provide a reasonable simulation
of historical conditions.” Also, Order No. 697 clarified that where a transmission
provider’s historical practices conflict with the instructions in Appendix E, the
transmission provider should follow its historical practices.™ Accordingly,
consistent with Commission precedent, the undersigned has attempted to look first
to Southern’s actual dispatch and operating conditions and to Southern’s historical
practicesin the analysis of the issues addressed in this decision. Likewise, the
Commission’s well established preference for use of actual data, including historic
trade data, when available, is also reflected in the analysis of the issues addressed
in this decision.

“1d. at 61,087.

9 Order No. 697, 119 FERC {61,295, at P 463 (2007) (Citations omitted)
(Emphasis added).

> Pinnacle West Capital Corp., 117 FERC {61,316 at P 6 (2006) (Pinnacle West
).

°1 Order No. 697, 119 FERC ¥ 61,295 at P 356.
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ISSUES
l. Dr. Yang' s qualifications as an expert witness
Summary of Parties’ Positions

65. Southernischallenging Dr. Yang's qualifications to provide the Presiding
Judge with expert testimony about the construction of a proper SIC analysis.
Though Southern recognizes Dr. Yang's impressive list of academic credentials, it
claimsthat his education and list of achievements are not related to his testimony
about the proper calculation of SIC, which requires some expertise in engineering.
Shell first claims that this motion is untimely and thus, time-barred. Shell then
arguesthat Dr. Yang is qualified to testify about Southern’s compliance with the
Commission’ s regulations and orders, which only requires knowledge of that
precedent.

Position of the Parties
Southern

The Appendix E Sudy is an Engineering Exercise, and Shell has not Established
Dr. Yang's Expertisein the Field.

66. Initsinitial Brief, Southern challenges Dr. Yang's qualifications as an
expert witness, claming that Shell has failed to lay the requisite foundation for his
expertise.®® Rule 702 of the Federal Rules of Evidence expressly recognizes five
bases for qualifying an expert: “knowledge, skill, experience, training, or
education.”>® Southern asserts that the “ Appendix E study is absolutely a question
of engineering” because it analyzes “transfer limits, power flow cases, counter
flows, generating operating limits, contingency facilities, thermal limits, voltage
limits, load conditions and other related metrics to determine the capability of a
transmission system to import bulk power.”>* According to Southern, Shell
presented Dr. Yang'simpressive credentialsin the field of High Energy Physics,
but it failed to provide the court with a connection between this “ highly-
speciaized” field and the “subject matter of his testimony[,]” which isthe
calculation of Simultaneous Import Capability.™

°2 Southern Initial Brief at 55 (hereinafter “SCS I1B”).
>31d. at 56 (quoting FED. R. EVID. 702).

>1d. at 58.

> 1d. at 55.
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Dr. Yang's Testimony is Based on Inadequate Research and Reflects Only a Lay
Opinion on the Matter.

67. Southern clamsthat Dr. Yang simply ran the relevant software, which is an
ordinary achievement that does not qualify him to give this court expert testimony
on “the highly technical issues presented by the transmission studies’ required for
the SIC study.>® If software proficiency isall that isrequired to qualify asan
expert, then awitness expertiseis only limited by his accessto specialty
software.>” Southern anecdotally challenges this position, claiming that even
engineers “reach incorrect conclusions based on the most-up-to-date software used
to model transmission system conditions.”*® Therefore, Southern argues that “ Dr.
Y ang's testimony should not be cloaked with ‘expert’ status without any such
showing and a proper foundation laid by Shell Trading regarding Dr. Yang's
relevant qualifications and an affirmative finding of such by the Presiding

Judge.” Until then, Southern concludes that Dr. Y ang' s testimony should be
given little weight.*

Shell
Southern’s Challenge to Dr. Yang's Expertise is Untimely.

68.  First, Shell argues that Southern’s challengeto Dr. Yang's expertiseis
untimely.®® Shell notes that Dr. Yang “first submitted testimony (which included
his résumé) in November of 2006.”% Furthermore, Dr. Y ang responded to
discovery requests for seven months after that first submittal, “filed surrebuttal
testimony, and sat for a lengthy deposition.”®® Shell argues that Southern should
have raised any concernsregarding Dr. Yang's expertise long before now, and this
belated attack is an attempt to sandbag the parties.**

Dr. Yang is Qualified to Testify about Southern’s Compliance with
Commission Precedent.

69.  Second, Shell disagrees with Southern’s claim that Dr. Yang is not

56 Id

57 Id.

5 | 4.

*91d. at 56.

® seeid. at 57.

Z; See Shell Reply Brief at 37 (hereinafter “Shell RB").
Id.

63 |g.

®1d. at 37-38.
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qualified to provide expert testimony.®® “In Southern’sview, if awitnessis not
‘of” the utility community, he or sheis not qualified to speak about the utility
community, its systems, or its practices in the context of an Appendix E
analysis.”® Shell flatly rejects this assertion, arguing that the application of the
“Commission’s SIC guidance to utility systems like Southern’s[ ]” does not
require engineering education or experience.®” According to Shell, the SIC
analysis “is a backward-looking analysis that applies well-known regulatory
policies and principles established by the Commission, together with historical
practices and system conditions, to identify the level of power that could have
been imported into a target control area during the particular period under
review.”® It isnot “an engineering exercise.”

70.  Under that standard, Shell contends that Dr. Yang is clearly qualified.”
According to Shell, “Dr. Y ang has reviewed every significant post-AEP |
Commission precedent involving the application of Appendix E[.]”"*

Furthermore, “Dr. Y ang has either worked on or reviewed numerous SIC analyses
prior to this proceeding[.]”"* In fact, Shell maintains that there has not been any
real dispute regarding engineering matters because “Dr. Y ang has routinely
accepted all engineering-related information, such as power flow models, provided
by Southern.””® Therefore, “Dr. Yang is more than fully qualified to provide
expert testimony in this proceeding.” "

Commission Precedent Does not Require the Presiding Judge to Afford
Little Weight to Dr. Yang's Testimony, Regardless of his Engineering
Qualifications.

71.  Shell dso claimsthat Southern has misguided the court on the controlling
precedent regarding expert testimony.” According to Southern, “ Entergy Energy
Services, Inc., 109 FERC 161,108 (2004) (Entergy) [stands] for the proposition
that a Presiding Judge may afford little weight to the testimony of an unqualified

% |d. at 38.
4.

7 d.

% 1d. at 38-39.
% d. at 30.

0 Seeid.
4.

214,

Bd.

" 1d. at 40.

> Seeid. at 41.
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expert witness.”® According to Shell, “Entergy concerned whether a Staff witness
with no experience overseeing or participating in a Request For Proposals (RFP)
process could provide expert testimony regarding whether a particular RFP
process had complied with the Commission’s directives and guidance on affiliate
abuse.””" Though Southern was correct that the Presiding Judge gave no weight to
the witnesses testimony due to her lack of expertise, it failed to mention that alater
Commission order in the same case overturned this decision holding that the
witness' lack of expertise was “not relevant to her ability to compare Entergy’s
RFP process with the criteria enunciated by the Commission and eval uate whether
Entergy7 Eg:ompl ied with the Commission’ s directives and guidance on affiliate
abuse.”

72.  Similarly, Dr. Yang's testimony concerns the application of firmly
established Commission regulations and orders which instruct applicantsin the
performance of Appendix E SIC analyses.” His testimony does not relate to the
propriety of Southern’s current engineering procedures or models.* Therefore,
despite Southern’ s arguments to the contrary, Shell concludesthat “Dr. Yang's
SIC testimony is entitled to full evidentiary weight.”5*

Discussion and Findings

73.  Southern’s belated challenge to Dr. Yang's qualifications as an expert
witness, claiming that Shell hasfailed to lay the requisite foundation for his
expertise, is ared herring in this proceeding which must be rejected.®* Shell is
correct in observing that Southern should have raised any concerns regarding Dr.
Y ang's expertise “long before now, rather than waiting until the briefing stage to
sandbag the parties with such a challenge.”® Furthermore, and more importantly,
Shell is correct in asserting that Dr. Y ang' s testimony concerns the application of
firmly established Commission regulations and orders which instruct applicantsin
the performance of Appendix E SIC analyses and that Dr. Yang isfully qualified
to provide expert testimony on that issuein this proceeding.?* The record in this
proceeding, including areview of Dr. Yang’s academic and professional
gualifications, areview of the subject matter and supporting analysis of Dr.

4.

4.

’®1d. (quoting Entergy Services, Inc., 116 FERC 1 61,296, at P 153 (2006)).
" Seeid. at 42.

80 Seid.

8 4.

82 See SCSIB at 55.

8 ghell RB at 37-38.

8 Seeid. at 42.
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Yang's pre-filed testimony, and areview of Dr. Yang's expert witness opinion
testimony, provide ample support for the conclusion that Dr. Yang isfully
gualified to provide expert testimony in this proceeding; accordingly, his
testimony will be given full consideration by the undersigned in the resolution of
the issues before me for adjudication.

. Quantification of simultaneous import capability into the Southern
Control Area for calendar year 2004

What is the proper power flow base case for the calculation of SC?
Summary of Parties’ Positions

74.  The parties disagree about which power flow caseisthe best or required to
be used in the SIC analysis. Southern contends that its 2004 Transmission
Planning Base Cases should be used because they are the most compl ete sets of
data and because they were the ones used in the ordinary course of business to
assess reliability and evaluate transmission services. By contrast, Shell and Staff
claim that the Commission requires Southern to use the same power flow cases
that it used in the posting of TTC valuesto OASIS, and that Southern’s 2004
Transmission Planning Base Cases are not those cases. As such Southern’s SIC
anaysisisflawed.

Positions of the Parties
Southern

Why the 2004 Transmission Planning Base Case is the Proper
Power Flow Case for the SIC.

75.  Southern argues that the appropriate power flow base case is the 2004
Transmission Planning Base Case because it was the one that Southern used in the
ordinary course of business for the planning and evaluation of transmission service
requests.®®> Southern further argues that the 2004 Transmission Planning Base
Case reflects the most current complete set of information that projects the
conditions of the system in 2004, and it was “the power flow cases actually used
by Southern companies to assess reliability and evaluate transmission service.”®
Finally, Southern chose the 2004 Transmission Planning Base Cases because they
required only minimal adjustments “to scale generation and load to conform to the

8 SCSIB at 38.
8 1d. at 39.
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requirements of a DPT analysis.”®

Why the 2003-11 Power Flow Cases Used by Shell are not
Appropriate for the SC analyses.

76.  Incontrast, Southern claims that Shell’ s reliance on the power flow cases
labeled “2003-11" was misplaced and corrupts Shell’s SIC calculation.® First,
these 2003-11 power flow cases “were prepared in the fall of 2003 based on
estimates of system conditions for 2004.”% Furthermore, these power flow cases
were superseded by the later power flow cases used by Southern, and as they
became outdated they were no longer used for posting TTC values on OASIS.*
According to Southern, Shell chose these cases solely because they were the only
set of “forecasted system condition for each month” in 2004.°* They are not the
most accurate report of system conditions in 2004.%

Commission Precedent Does Not Limit Proper Power Flow Casesto
Those That Were Used to Post TTC Values.

77.  Southern also maintains that Shell and Staff cannot find a deficiency in the
“nuts and bolts” of its power flow cases, which leaves them claiming that
“Appendix E excludes entire categories of historically accurate power flow cases
and limits allowable studies to only a handful that were prepared for certain
narrow purposes.”* Southern claims that this argument has no merit because the
plain language of Appendix E refersto the “elements’ of a power flow case and
not its “purpose.”*  Specifically, Appendix E states that “[t]he power flow cases
should represent the [ Transmission providers| tariff provisions, the operational
practices historically used, al reliability margins (TRM, CBM, counter flow,
generation operating limits, operating reserves) existing during peak, and all
firm/network reservations held by applicant/affiliate during the most recent
seasona peaks.”® Therefore, to limit the power flow cases to those used to
calculate TTC' sfor the study year would ignore the other historical factors that
Appendix E instructs the applicant to reflect in the power flow cases.*

5 1d.

% d. at 39-40.

¥ 1d. at 39.

% d. at 39 — 40.

d.

% Seeid.

%1d. at 41.

% 1d.

% |d. (quoting AEP |, 107 FERC 61,018 at P 90).
% Seeid,
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Shell

Southern’s Power Flow Cases are not the Ones That Were Used to Post
TTC valuesto OAS S,

78.  Shell claimsthat Southern’s 2004 SIC power flow cases clearly are not the
ones that Southern “historically used in estimating the short-term (e.g., monthly)
TTC values posted to its OASIS.” " In fact, Southern admits that its power flow
cases were the ones used to evaluate transmission reliability and service and to
assess the system’ s ability “to meet NERC reliability requirements[,]” a
description that conspicuously lacks any mention of the calculation of TTC
values.®® Finally, Shell notes that Southern’ s power flow cases are not among
those that Southern provided to demonstrate the basis for their 2004 TTC values.*

Southern’s Failure to use the TTC Power Flow Cases Departs from
Commission Precedent and Logic.

79.  Shell then asserts that Southern’ s failure to use the power flow cases used
to calculate the TTC values posted to OASIS “ departs from Appendix E and
related Commission guidance.” ' According to Shell, Appendix E requires that
SIC “be calculated using the procedures and power flow cases that Southern . . .
used in the past to calcul ate total transmission capability.” ' Furthermore,
restricting power flow cases to those used to calculate TTC makes logical sense
because the purpose of the SIC study isto estimate the amount of imports that
historically could have been utilized by remote resources and the limit on these
importsis the posted TTC values.'

80.  Shell then refutes Southern’s justification for not using the TTC power flow
cases.'® According to Southern, “the DPT measures market concentration in peak
and off-peak periods,” leaving “no basisfor artificially restricting an SIC study to
only those base power flow cases that were used to calculate posted monthly TTC
values.” '™ Shell maintains that plenty of Commission precedent after Appendix E

has clearly indicated that the SIC should “account for the actual practice of posting

1d. at 61.

% d.

9 4.

190 ghel| IB at 60.
191 1d. at 60 — 61.
192 5eeid. at 61.
103 ghell RB at 9.

1%%1d. at 10 (quoting SCS IB at 45).
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ATC to OASIZ[.]"* Southern ignored this precedent when it chose power flow
cases based on their ability to be scaled to calculate power flow cases to match the
ten DPT periods.’® These scaled power flow cases have no relationship to the
ones used to post TTC valuesto OASIS, and as such are not the ones required by
the Commission.'”’

81. Finaly, Shell dismisses Southern’s claim that its power flow cases conform
to the purpose of the DPT because they are the “ most accurate” available.'®®
Based on what Southern provided in discovery, the power flow cases used by
Shell are the most recently updated set that were used to post TTC vaues on
OASIS.'® Given that Shell islimited by the information provided by Southern, it
believes these to be the most accurate and up-to-date power flow cases that
conform to Commission Precedent. ™

Staff

The Commission Requires Southern to Use the Power Flow Cases That
Were Used to Post TTC valuesto OAS S

82.  Staff disagrees with Southern’s use of the 2004 Transmission Planning
Base Cases because it is counter to the Commission’ sinstructions, but it supports
Shell’ s use of the 2004 TTC power flow cases.™ In Appendix E, the Commission
instructed applicants that “[t]he power flow cases should represent the

[ Transmission Provider’ § tariff provisions’ and “the operational practices
historically used . . . during each peak....”*'? Furthermore, in Pinnacle West “the
Commission specifically rejected Pinnacle’ s SIC study because it was inconsistent
with how Pinnacle actually operated its system[,]” explaining that the applicant’s
SIC methodology should incorporate the practices used to post TTC valuesto
OASIS as opposed to systematic impact studies.™® Finally, Shell claims that
Order No. 697 requires the SIC study to “account for the actual practice of posting

19514, (quoting Pinnacle West Capital Corp., 117 FERC 1 61,316, at P 6 n.15
(2006) (Pinnacle West I1) & Market-Based Rates For Wholesale Sales Of Electric
Energy, Capacity And Ancillary Services by Public Utilities, 119 FERC 61,295
at P 354, 356 (2007) (Order No. 697)).

106 Seejd.

7 seeid,

%14, at 11.

19 Seeid.

"0 seeid,

" Staff Initial Brief at 40 — 41 (hereinafter “ Staff’s IB”).

124, at 40 (quoting AEP |, 107 FERC 61,018 at P 90) (alteration in original).
13 See Staff Reply Brief at 4 (hereinafter “ Staff RB”).
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ATC to OASISin order to capture a realistic approximation of first-tier
generation access to the seller’s market.”*** Therefore, the Commission clearly
requires applicants to use of the power flow cases that were used to calculate the
TTCs posted on OASIS.™?

The Power Flow Cases Used by Southern are not the Ones That Were Used
to Post TTC Valuesto OAS Sin 2004, but the Ones Used by Shell Were.

Staff then asserts that “ Southern’s 2004 transmission planning power flow
cases are not the same power flow cases that Southern has historically used for
calculating its monthly OASIS posted TTCs.”**® In fact, these power flow cases
were used to plan expansions and to assess the system’ s ability to respond to
szervicga1 gequests,lﬂ which are not the same issues reflected in the TTC power flow
cases.

83. By contrast, Staff supports Shell’s SIC analysis, which uses the “ monthly
power flow cases that were provided by Southern” and confirmed to be the power
flow cases used to calculate the monthly OASIS posted TTC values.™™® Despite
Southern’s claims that Shell’ s power flow cases are outdated and unrepresentative
of system conditions, those power flow cases were the ones used to calculate TTC
values posted to OASIS, and under Appendix E, should have been used to
caculate SIC.*?

Discussion and Findings

84.  For thereasons discussed more fully herein below, the undersigned concurs
with the position advocated by Shell and Staff in this proceeding that Southernis
required to use the power flow cases that were used to calculate the monthly TTC
values posted to OASIS, which are not the 2004 Transmission Planning Base Case
used by Southern for its SIC analysisin this docket.

85.  Southern’s argument that the appropriate power flow base case to be used
for the SIC analysisin this docket is the 2004 Transmission Planning Base Case
because it was the one used by Southern “in the ordinary course of business for

141d. (quoting Order No. 697, 119 FERC 1 61,295 at P 356) (alteration in
original).
> Seeid.
16 Staff IB at 40.
117 :
Seeid.
118 See Staff RB at 6.
19 Stoff IB at 41.
12014, at 41 — 42.
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planning and for evaluating transmission service requests,” *** departs from
Southern’s own historical practices and completely ignores well established
Commission precedent on thisissue. In Appendix E, the Commission instructed
applicants that “[t]he power flow cases should represent the [ Transmission
Provider’ g tariff provisions’ and “the operational practices historically used. . .
during each peak....”** Furthermore, as correctly argued by Staff throughout this
proceeding, Commission precedent on thisissue as discussed in Pinnacle West
clearly reflects “that the SIC study should be based on the transmission provider’s
‘actual ATC posting practices and not on system impact studies ... which are not
based on same-day operations.’” %

86.  Southern does not dispute that its 2004 transmission planning power flow
cases are not the same power flow casesthat it has historically used for calculating
its monthly OASIS posted TTCs, but rather acknowledges that its 2004
transmission planning power flow cases were used to assess reliability and
evaluate transmission service requests.’* As Staff has amply demonstrated, these
are not the same concerns addressed by power flow cases used to calculate TTC
values or the same concerns addressed by the SIC study.’® The purpose of the
SIC study is to estimate “the simultaneous imports that could have historically
been utilized by remote resources’ and “the maximum imports that could have
historically been utilized by remote resources are the posted TTC values[.]” *%°

87.  Shell’suse of the 2004 TTC power flow cases, which isfully supported by
Staff,"*” provides the Commission with the only power flow analysisin this
record which utilizes the procedures and power flow cases that Southern has
historically used to calculate total transmission capability. *® Shell utilized the
most recently updated set of power flow cases provided by Southern that were
used to post TTC valuesto OASIS.**® Because Southern’s use of the 2004
Transmission Planning Base Case is flawed and inconsistent with established
Commission precedent, the 2004 TTC power flow cases offered by Shell provides
the best information available in this record with which to calculate SIC.**°

121 5CS|B at 38.

122 shell IB at 40 (quoting AEP |, 107 FERC 61,018 at P 90) (alteration in
original).

123 Staff RB at 4 (quoting Pinnacle West 11, 117 FERC 161,316 at P 6 n.15).
124 3CS|IB at 38 — 39.

125 See Staff RB at 6.

126 shell IB at 61.

127 Staff 1B at 40 — 41.

128 Shell IB at 60 — 61.

129 See Shell RB at 11.

130 Stoff I1B at 41 — 42.
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Scaling Power Flow Cases for Each of the 10 DPT Periods
Summary of Parties’ Positions

88.  Southern asserts that the SIC must be calculated for each of the ten DPT
periods, using the time appropriate power flow cases, as opposed to using of
seasonal SIC averages. Southern claims that the seasonally averaged SIC values
distort the system conditions existing at different times during the season, which
the ten DPT values are supposed to represent. According to Shell, the
Commission does not require the scaling of power flow cases to match the ten
DPT periods, but it does require the calculation of the amount of supply that can
be imported into the study area during the seasonal peaks. Additionally,
Southern’s decision to use power flow cases that can be adjusted to reflect the ten
DPT periods ignores the Commission’ s requirement that they be the same power
flow cases used to calculate monthly TTC values posted to OASIS. Staff agrees
with Shell’ s criticisms, but it also argues that Southern inconsistently applied its
scaling methodology and should have scaled the power flow cases for all of the
control areas that were electrically connected to the first-tier control areas through
alternating current interties.

Positions of the Parties
Southern
Logically, the Power Flow Cases Should be Scaled to the Ten DPT Periods.

89.  Southern argues that the SIC study should correspond to the ten DPT
periods because “[ m]atching system conditions with the time period being studied
is essential to a correct measurement of import capability for a given period.” **
Southern further explains:

90. Itisimportant to note that each base caseis a representation of a specific
set of assumed system conditions at a particular time. Thus, for example, a base
case representing a peak summer day is different from base cases representing a
peak winter day or an off-peak summer day. Thisis because the prevailing load
levels, generation, and other system conditions will be different in these study
periods. Assuch, itisgeneraly inappropriate (if not meaningless) to attempt to
compare case results unless they are predicated on the same set of assumptions.™*

131 5CS|B at 42.
32 d. (quoting SCS-23, at 8-9).
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91.  Furthermore, Southern claimsthat its “matching system” is*“consistent with
industry practice for transfer analyses.”*** Southern asserts that failing to match
system conditions with the period studied will lead to “inaccurate results’ because
transmission studies, like the SIC, are highly sensitive to the underlying system
conditions.™®* If the SIC isintended to measure the amount of power that may be
imported into a given control area, then modeling assumptions and data inputs
about the system conditions that regulate the flow of that power will substantially
influence the results of that study.®

Shell’ s Failure to Scale the Power Flow Cases Inappropriately Distorts
Their DPT Results, Making Them Unreliable.

92.  Thus, Southern claimsthat Shell’s SIC is flawed because it only calculates
three seasonal peak averages, incorrectly assuming that these peak averaged
values accurately reflect the SIC for each of the ten DPT periods.**® Shell’s
assumption ignores the fact that “those load levels include both peak and off-peak
system conditions.”**’ In fact, Southern claims “that the load forecasts relied on
by Shell Trading exceed the actual monthly peak load values in seven months for
2004[,]” which naturally distorts the dependent SIC values.**®

93.  Southern claimsthat Shell’s justification of its methodology is lacking.**
Shell claims that “econometric” principles support its averaging techniques
because they minimize the effects of “variability and uncertainty” in variable
assumptions/methodologies.** Shell explains that these averaging techniques
reflect “ an attempt to ‘reconcile’ a perceived ‘ambiguity’ in Appendix E.”***
Southern dismisses these claims as irrelevant because the SIC study “isnot an
econometric analysis[,]” and because there is no ambiguity in Appendix E.**
Therefore, Southern concludes that “these [averaged] values fail the basic standard
set forth in AEP |, that an SIC study provide a reasonable approximation of the
amount of simultaneous import capability that would have been available to
competing suppliers during the time period being studied.”**®

133 Id

134 1d. at 43,

135 |d

136 |d. at 44.

137 Id

138 Southern Reply Brief at 29 (hereinafter “SCS RB”).

139 :
Seeid.

190 geajd.

141 |d

142 |d

3 1d. (citing AEP |, 107 FERC 1 61,018 at P 84).
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94.  Southern demonstrates the ramifications of Shell’s incorrect assumptions
by comparing the power flow cases relied upon by Shell inits SIC analysis with
the actual system load conditionsin 2004.*** Not only do Shell’s power flow
cases not match the actual system load conditions in 2004, but this error is
compounded by Shell’ s averaging of the power flow cases into three seasonal
peaks to be applied to each DPT period within that season.**®> Furthermore, Shell’s
averaging procedures yield SIC values that “are lower than those produced using
the Appendix E generation shift methodology in every month except October,
November, and December.”** Thus, Shell’s approach illogically “ biases the study
results during the time periods when market power concerns may be more acute in
exchange for a higher SIC in the winter when such concerns are likely to be
reduced.” **’

The Commission’ s Regulations and Orders do not Prohibit Scaling Power
Flow Cases to Match the Ten DPT Periods.

95.  Southern disagrees with Shell’s“claim that Appendix E . . . prohibits
analysis of off-peak periods.”** According to Southern, Shell’s argument is as
follows: “Appendix E relies on posted TTCs, and because posted TTCsin turn
rely on forecasted peak values for the relevant period, Appendix E must prohibit
consideration of off-peak periods.”**® In response, Southern claims that the DPT
exists to measure peak and off-peak period market concentration.™ As such,
“thereis no basisfor artificially restricting an SIC study to only those base power
flow cases that were used to calculate posted monthly TTC values.” >
Furthermore, the Commission requires Southern to post “TTC valuesfor Yearly,
Monthly, Weekly, Daily, and Hourly transmission service[,]” which resultsin
thousands of power flow cases over the course of the year.™>* Given the thousands
of different power flow cases, Southern argues that Shell’ s “cherry picked” power
flow cases shouldn’t be given any credence as reflecting the “true”’ system

conditions, especially when compared to Southern’s use of actual system data.'>

144 SCSIB at 44 — 45.
1951d. at 45.

146 |d.

147 |d

148 |d.

149 Id

130 4.
151 |d
152 |d
158 Seeid.
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96.  Southern also attempts to discredit Shell’ s reliance on Pinnacle West by
distinguishing it from the facts of this case.™ “In Pinnacle West, the Commission
admonished the applicant for modeling higher loads than those historically
experienced in the Phoenix valley load pocket.”**® Conversely, Southern has not
been accused of calculating “unrealistically high loads.” **® Rather, Shell argues
that it was improper to calculate SIC values for each of the ten DPT periods.™’
Therefore, Southern contends that “ Pinnacle West does not support Shell’s
position.” %

The Commission Should Accept Southern’s More Accurate DPT Analyses.

Southern concludes its argument on this point by noting that the DPT is
intended to be a more thorough analysis of market power and concentration than
the market screens, which is evidenced by the DPT’ s analysis of “ten discreet |oad
periods, denominated by hours, rather than days or months.”**® According to
Southern, it isillogical to condemn an SIC analysis for being “too accurate”
because it calculates SIC values for each of the ten DPT periods.*® It istruethat
Southern has never “scaled loads to reflect the 10 DPT season/load periods’ in its
TTC calculations, but thisis because the DPT isa*creation of the Commission’s
market power analysis’ that has no connection to the posting of TTC values.”™ If
the DPT isto properly measure market share and concentration for each of the ten
periods, it must accurately calculate “the amount of competing supply that may
access the relevant market during” each period.'®® Southern contends that only its
SIC meets this high standard"® and that it should not be penalized simply because
itisthefirst to take the initiative and calculate SIC for off-peak peak periods as
well as peak periods, which in turn yields more accurate DPT results.'®*

> See SCSRB at 33.

5% 1d. (emphasis added).

0d. at 33-34.

©7d. at 34.

158 |d

19 See SCSIB at 45-46.

0 SCSRB at 31-32.

ld. at 31.

%2 SCSIB at 46.

163 |d.

164 See SCSRB at 34-35. Southern also responded to Shell’s claim that the SIC
calculations for the Summer off-peak period would overload the system, arguing
that thisis pure conjecture from an unqualified witness. Seeid. at 33. Moreto the
point, the conjecture reflects an excess of production as opposed to importation
beyond transmission capabilities. Seeid. at 34. The practical effect would be
increased supply in the market, lower prices and greater competition, which
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Shell

The Commission’ s Regulations and Orders do not Permit Applicants to
Scale Their Power Flow Cases, and Doing so Ignores the Purpose of the
S C Sudy but Southern’s Methodology Ignores This Clear Instruction.

97.  According to Shell, Southern chose its power flow cases because of their
suitability “to be “scaled” to represent the ten DPT load periods.” Shell argues
that this decision isinherently flawed because Appendix E does not contemplate
such “scaling.”*® In fact, Shell claims that such an adjustment is
unprecedented.’® Rather, the Commission requires the applicant to “ estimate the
amount of competing supply that can reach the destination market during seasonal
peak periods based upon monthly peak power flow cases that applicants used in
the past to calculate posted TTC values.”*®” Shell estimates the amount of
competing supply for each seasonal peak by averaging monthly peak SIC valuesin
that season.’® In contrast, Southern’ s approach completely ignores Appendix E
and other commission guidance by calculating peak and off-peak values.’®

Southern’s Methodol ogy Also Ignores the Purpose of the SIC Sudy.

98. Besidesignoring Appendix E’s requirements, Southern’s approach failsto
comply with the “fundamental purpose of an SIC study, i.e. ‘to provide a
reasonable simulation of historical conditions' on the system under review.
Given that Southern’s power flow cases have no historical connection to the
OASIS posted 2004 TTC values and that TTC values represent the total import
capability made available to remote resources, Shell concludes that Southern’s
SIC study can’t properly approximate the SIC that remote resources could have
used during peak periods. ** According to Shell, this renders Southern’s “Sl c
results unreliable for use in a proper DPT analysis of the Southern Control Ared
for the 2004 calendar year.'"

» 170

contradicts a finding of market power. Seeid.

165 ghell IB at 62.

166 Id

1871 d. (emphasis added).

%8 1d. at 62 — 63.

1914, at 63.

17914, (quoting Order No. 697, 119 FERC 1 61,295 at P 354 (2007)).
71 Seeid.

172 Id
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Staff
The Proper Load Levels are not resolved by the Joint Stipulation.

99. Staff denies Southern’s claim that its load levels “were part of the data set
the parties had agreed to use under the Joint Stipulation.”*”® To the contrary, the
Joint Stipulation “lists the quantification of SIC asa*disputed issue.’”*"* Because
the proper load level is an essential component in the calculation of SIC, it must
still be a“live’ issuein this proceeding.

Southern’s Scaled Power Flow Cases Ignore the Purpose of the SC Sudy.

100. Furthermore, the SIC study’ s purpose is to determine the historical amount
of transmission capacity available to other utilities at each seasonal peak period
that is used in the generation market power screens.’” Southern’s radical
departure from its usual TTC methodology to its current “scaling” methodology
mi srepresents the amount of SIC that was available in 2004.1® Therefore,
Southern’s proffered SIC study ignores the principle purpose of the SIC study.

Southern’s “ Scaling Approach” Lacks Balance.

101. Staff also criticized the lack of balance in Southern’s “scaling”
methodology.'”” According to Staff, Southern’s “scaling” methodology is
criticaly flawed because it only adjusts Southern’s and itsfirst-tier control areas
load and generation.’”® If Southern really wanted to reflect load levels at each
period, it should have applied the scaling methodology to all control areas “that
[were] electrically connected to the first-tier control areas through alternating
current (AC) interties’ in 2004.1”° By only scaling one side of the equation, Staff

1;31 Staff RB at 9 (citing SCSIB at 42 n.83).

Id.
' See Staff IB at 42.
176 |d
Y7 1d. at 43,
178 Seeid.
1 1d. Southern argued in its Initial Brief that Staff failed to meet its burden of
persuasion because it failed to quantify the practical impact of thiscriticism. See
Staff RB at 10. Staff argues that though these control areas “do not participate in
the base transfers between Southern and itsfirst-tier control areas, [they] remain
an important component of a properly-constructed base model.” Id. Because
“[b]ase flows directly influence the calculation of SIC (SIC = FCITC + Base
Flows)[,]. . .[ijmproperly modeled base flows naturally lead to the cal cul ation of
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contends that Southern has significantly distorted its SIC and DPT results.
Shell’s SC Sudy Properly Used Twelve Monthly Peak S C Values.

102. Finally, Staff supports Shell’s SIC, which “used the twelve monthly peak
SIC values derived from [its] power flow cases to calculate three seasonal average
peak values for usein hisDPT.”*® Furthermore, Staff noted that Southern’s
witness, Dr. Hieronymus, has also consistently used seasonal peak valuesto
perform DPT analysisin other cases, but for some unknown reason he has chose
to radically change his approach in this case.®" Given the unprecedented nature of
Southern’ s scaling approach, Staff concludes that the Commission does not
require ten separate SIC/DPT analyses, and “especially if the results do not reflect
what has historically occurred on the system.” **

Discussion and Findings

103. Southern’s argument that the issue of proper load levelsis precluded from
consideration by the undersigned by virtue of the Joint Stipulation must be
rejected. As correctly noted by Staff, the Joint Stipulation clearly identifies the
guantification of SIC as adisputed issue in this docket. The undersigned concurs
with Staff’ s position that the proper load level isavital part of the quantification
of SIC and as such it must be considered as an integral part of the SIC analysisin
this proceeding.

104. Consistent with attempts by the undersigned to rely as much as possible on
the procedures that Southern has historically used in conducting a Commission
approved SIC study, the undersigned finds the position advocated by Staff and
Shell on thisissue compelling. That is, that Southern’s departure from its usual
TTC methodology, and the methodology used in its previously approved 2002 SIC
study, to one that “scales” power flow cases to match each of the 10 DPT periods
is unprecedented and significantly distorts the amount of transmission capacity
which was actually available in 2004. Such an adjustment contravenes the
principle purpose of the SIC study, which, as previously explained, “...isto obtain
areasonable reflection of transmission capacity historically available to
competitive resources during each seasonal peak used in the generation market
power screen analysis.”*®

erroneous and inappropriate SIC values.” |d. Therefore, Staff suggests that
guantification is not necessary. Seeid.
1% See Staff 1B at 43.
181
Id.
182 |d
1% Staff 1B at 42.
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105. Because the undersigned declines to adopt Southern’s “scaling” adjustment
as an unprecedented departure from historical practice and from Commission
precedent, Shell’ s submission using the twelve monthly peak SIC values derived
from its power flow cases provides the best available methodology for
determining proper load levelsin this docket.®®* However, should the Commission
ultimately be persuaded that Southern’s “scaling” methodology should be
permitted, the undersigned notes that Staff’ s contention that Southern has
significantly skewed its SIC and DPT results by only adjusting Southern’s and its
first-tier control areas’ load and generation must also be addressed by requiring
Southern to apply its scaling methodol ogy to all control areas “that [were]
electrically connected to the first-tier control areas through alternating current
(AC) interties” in 2004.'%

Using Generation Shifting or Load Shifting
Summary of Parties' Positions

106. According to Southern, relevant Commission precedent requires the use of
the generation shift in the ssmulated power transfer, which is necessary for the
calculation of SIC. Southern criticizes Shell’ s decision to perform aload shift and
a generation shift and then to average the results of the two because such
averaging techniques distort the system conditions. Further, Southern also
criticizes Shell’ s performance of the load shift, claiming that it did not follow
Southern’s historical practices. Shell and Staff argue that Commission precedent
requires Southern to use the load shift and that any ambiguity in this matter was
resolved in Order No. 697. Shell also defends its averaging methodology as a
standard practice in econometrics, which was necessary to aleviate the impact of
the then existing legal ambiguity.

4 1d. at 43.

8 1d. Southern argued in its Initial Brief that Staff failed to meet its burden of
persuasion because it failed to quantify the practical impact of thiscriticism. See
Staff RB at 10. Staff argues that though these control areas “do not participate in
the base transfers between Southern and itsfirst-tier control areas, [they] remain
an important component of a properly-constructed base model.” Id. Because
“[b]ase flows directly influence the calculation of SIC (SIC = FCITC + Base
Flows)[,]. . .[improperly modeled base flows naturally lead to the cal culation of
erroneous and inappropriate SIC values.” |d. Therefore, Staff suggests that
guantification is not necessary. Seeid.
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Positions of the Parties
Southern

The Commission Requires Southern to Use the Generation Shift
Model.

107. Southern contends that the generation shift model should be used in the
simulated power transfer.’® Southern supportsits contention with Appendix E’s
plain language, “. . . the applicant shall scale up available generation in the
exporting (aggregated first tier areas) and scale down the study area resources
according to the same methods used historically in assessing available
transmission for non-affiliated resources.”*®” Southern then claims that Pinnacle
West reaffirmed this position.’® Finally, Southern recognizes that Order No. 697
instructs applicants to perform aload shift if that istheir historical practice, but
Southern claims that the Order has no bearing on this matter because it became
effective September 18, 2007, after the parties had filed the relevant market power
analysis."® Therefore, Southern believes that Appendix E, alone, controls this
issue, and it clearly instructs applicants to use generation shifting, which isan
instruction that Southern has followed.'®

In Addition to Violating Appendix E’s Generation Shift Requirement,
Shell’ s Averaging Technigue Impermissibly Distorts its Results.

108. Southern also criticizes Shell’ s decision to conduct both a generation and
load shift and then to average those two values.™ As noted above, Southern
claims that the plain language of Appendix E requires applicants to use a
generation shift in the modeling of power transfers for SIC calculations, which
makes Shell’ s load shift study irrelevant. Despite Shell’ sinsistence on performing
aload shift, Southern is more troubled by Shell’ s decision to average its load shift
and generation shift values.*® Asnoted in previous sections, Southern claims that
these “averaged’ values have no correlation to actual system conditions over the
2004 year, arguing that they clearly “failed to replicate Southern Companies’ load
shift practices’ because they deviate substantially “from (the results) derived from

18 5CS|B at 46.
187
Id.
188 |d.
189 5pe SCS RB at 36-37.
190 e iid. at 36.
¥l scsiB at 67.
192 |d.
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Southern Companies’ actual practices.” %

Shell’ s Alternative Load Shift Sudy Fails to Follow Southern’s
Historical Practices.

109. Southern aso arguesthat Shell’s “alternative SIC study,” which isitsload
shift study, is fatally flaved.™* First, it fails to follow Southern’s historical
practices because Shell uses an “injection group” concept that is not consistent
with how Southern has historically conducted its load shifts.**> Southern claims
that this “injection group” approach has not been adequately explained, and
consequently, it has not been able to replicate Shell’s results.** In addition, the
results of Shell’sload shift study differ “substantially” from those “obtained using
Southern Companies’ methodology in 2004,” which Southern attributesto a
significant deviation from its “historical load shift method.”*®” These “deviations’
are not limited to the use of an injection group.*® Shell claims that it adopts
Southern’s “position on key parameters,” but it actually just “adopts [Shell’ 5]
position on several key elements, despite direct criticism from [Southern].”** For
example, Shell ignores Southern’s position on TRM and simply “makes the same
across-the-board deduction for TRM as[it] did in [its] base case.”?® Therefore,
Southern concludes that Shell’s SIC analysis fails to follow Southern’s historical
practices as required by the Commission.

Shell

Shell’ s Averaging Technique Reconciles an Ambiguity in the
Law.

110. Despite Southern’s claims that Shell incorrectly departed from the
Commission’ sinstructions, Shell’ s averaging approach is actually used to
“reconcile” an ambiguity in Appendix E.*** “Given the uncertainty over the use of

193 1d. at 68. Though Shell may have calculated both load and generation shifting
models, it is only sponsoring the results of the averages of the generation and load
shift models, which have been shown to not be accurate reflections of 2004 system
conditions. Id.

% Seeid. at 70.

% Seeid.

1% Seeid,

7d. at 71.

% Seeid. at 72.

199 |d

200 |d

201 shell IB at 105.
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ageneration or load shifting method, [ Shell] adopted a middle ground approach:
[1t] used both generation shifting and load shifting methodologies in conducting
[its] base case SIC study, and [it] then averaged these two sets of SIC valuesto
obtain [its] final base case SIC values.”®? Shell maintains that thisis alogical
approach that resolves a confusing dilemmain the Commission’s SIC
instructions.”®

Shell Followed Southern’s Historic Methods in Performing
the Load Shifts.

111. Also, Shell clamsthat its load shifting approach is consistent with
Southern’ s historical load-scaling practice, even though Southern argues that it
“differs substantially” from the posted TTC values.®® First, Shell believes that it
isinherently contradictory for Southern to claim in one breathe that comparisons
of SIC and TTC values are “meaningless’ and then in the next to compare Shell’s
load shift SIC valuesto the relevant TTC values as evidence that Shell must have
deviated from Southern’s historic load-scaling practice.”® Second, Shell claims
that its SIC results do not “differ substantially” from Southern’s posted TTC
values. Shell “scaled down available load in the exporting Super Areaand scaled
up available load in the Southern control area according to the same methods
Southern used historically in assessing available transmission for non-affiliate
resources.”® |n fact, Shell never criticized Southern’s historic methods, but
simply implemented them.?’

Shell’ s Averaging Approach is not unprecedented.

112. Despite Southern’s argument that Shell’ s averaging approach is
unprecedented, Shell claimsthat it is*awell known principle of econometrics that
when variability and uncertainty exist in assumptions and methodol ogies used in
estimating a parameter of interest, an estimate obtained by an averaging procedure
will be inherently better and more robust than a single estimate based on one set of
modeling assumptions.”?*® Shell is not surprised that Southern’s witness has
“never heard of averaging the results of two separate studiesin this fashion”
because he has demonstrated a uniform “lack of experience in both regulatory

20214,

% Seeid.
2044

2051d. at 105-106.

206 |d. at 106.
207 |d.

208 |, at 105
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proceedings and in conducting SIC analyses.”?® According to Shell, the
Commission routinely accepts and uses averaging procedures to estimate “values
that are subject to variability and uncertainty, such as the proper computation of
return on equity (' ROE’) in utility rate making proceedings.”“° Thus, Shell’s use
of averaging is neither unprecedented nor doesiit invalidate Shell’s SIC results.**

Staff

Southern Use of a Generation Shift Contradictsits Prior
Practice and Litigation Positions.

113. Staff criticizes Southern’s use of generation scaling despite its historic use
of load scaling in “calculating area-to-area TTC limits.”?** According to Staff,
Southern supported the use of load scaling in its 2002 SIC study.”® Also, Staff
guotes that same 2002 SIC study for Southern’s admission that it uses the “load-
shift methodology” for the calculation of its “transfer capability for OASIS
postings.”?** Thus, Staff was surprised by Southern’s sudden change to generation
shifting in its 2004 SIC study and remains skeptical of Southern’s proffered
reason, namely, to comply with Appendix E.?*

Order No. 697 Clearly Controlsthe Issue and Requires
Southern to Perform Load Shifts.

114. Staff recognizes that there may have been some ambiguity in Commission
precedent as to which was the preferred method in cases such as this one, but it
claims that any such ambiguity was resolved in Order 697.%° Order 697 instructs
applicants that “[u]sing historical practices provides an appropriate method to
obtain atransparent and measurable analysis of a seller’s actual balancing
authority area transmission conditions and practices.”**’ Because “ Southern has
historically used the load scaling methodology for deriving its OASI S-posted

*%1d. at 107

210 |d

1 seeid.

?12 Steff IB at 45 — 46.

213 Seejd. at 45 (quoting Southern’s 2002 SIC study as touting the superiority of
the load scaling method “because there are a greater number of load stations than
generation busses and, thus, loads are shifted across a greater number of
locations”).

214 |d

?1> Seeid. at 45 — 46.

%14, at 46,

17| d. (quoting Order No. 697, 119 FERC { 61,295 at P 357).
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TTCq[,]” Order No. 697 requiresit to be “used in calculating SIC valuesin this
case].]"**® Southern’s decision to use generation shiftsincorrectly ignores this
instruction.”*®

Discussion and Findings

115. Order No. 697 instructs applicants to “use aload shift scaling method if that
approach reflects the applicant’ s historical practices[,]”*® and instructs applicants
that “[u]sing historical practices provides an appropriate method to obtain a
transparent and measurable analysis of a seller’ s actual balancing authority area
transmission conditions and practices.” %" Thus, because Southern has historically
used the load scaling methodology for deriving its OASIS-posted TTCs,
compliance with Order No. 697 would require that same methodology to be used
here. Southern acknowledges that the load shift scaling method approach reflects
its historical practices and its currently filed market power analysis uses a
generation shift methodology. However, Southern asserts that because of
Appendix E’s specific reference to the utilization of a generation shift scaling
method, and the fact that Order No. 697 did not become effective until September
18, 2007, after the subject filing, that its currently filed market power analysis
should nevertheless be accepted for use in this docket.

116. Shell acknowledges that the language of Appendix E creates uncertainty as
to whether an applicant must use a generation scaling method even if that method
failsto accord with the same methods historically used by the applicant in
assessing available transmission for non-affiliated resources. Shell resolvesthis
uncertainty by using both generation shifting and load shifting methodologiesin
conducting its base case SIC study and then averaging these two sets of SIC values
together to obtain its final base case SIC values. Shell defendsits averaging
methodology as a standard practice in econometrics, which was necessary to
aleviate the impact of the then existing legal ambiguity.

117. Neither Southern nor Shell have provided persuasive arguments in support
of their positions on thisissue. There is no question the Commission prefers the
method used historically on the system for assessing available transmission for
non-affiliate resources, which in this case is the load shifting methodol ogy.
Clearly, Southern could have, and should have, made an updated filing to comport
with the requirements of Order No. 697 but elected not to do so. On the other
hand, Shell’ s “averaging” method does not comport with either Southern’s

2819,

219 geejd.

20 SCSRB at 36-37.

221 Staff |B at 46 (quoting Order No. 697, 119 FERC 161,295 at P 357).
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historical load shifting methodology or the generation shifting methodology
referenced in Appendix E.

118. Because Shell’s“averaging” method fails to comport with either Appendix
E or Order No. 697, and because Shell has failed to establish that its “ averaging”
methodology has produced results which accurately reflect Southern’s 2004
system conditions, the undersigned finds that Southern’s submission is the more
useful for purposes of conducting an SIC study in this docket.?*

Inclusion of nuclear and hydroel ectric generation in transfer analysis
Summary of Parties’ Positions

119. Southern included nuclear and hydroelectric generation resourcesin its
model power transfers, claiming that the Commission favors a uniform shift as
opposed to one based on economic merit order dispatch. Shell and Staff both
disagree and argue that applicants are required to follow their historical practices
when performing model transfers, which in this case, requires the exclusion of
nuclear resources and a limitation on the participation of hydroelectric resources.

Positions of the Parties
Southern

The Commission’ s Slence Indicates a Preference for a Uniform
Shift.

120. Southern included nuclear and hydroelectric generation in its generation
shift power transfer analysis because it is consistent with both industry standards
and Commission precedent.””® Despite Shell’s claims to the contrary, Southern
argues that Appendix E does not require “an applicant to distinguish between
resource types’ nor does it require “ certain baseload generation, including nuclear
and hydroel ectric resources,” to “to be excluded from generation shifting because
these types of units have lower variable costs and are therefore less likely to be
reduced to facilitate import.”%* Southern believes that “[i]f the Commission had

222 |t should be noted that Shell only sponsored the results of the
averages of both the generation and load shift models and did not
separately submit a load shifting model for consideration.

2 SCSIB at 59.
224 |d. Southern notesin its Reply Brief that Shell “does not cite to Appendix E to
support itsargument.” SCSRB at 51. Southern claimsthat thisis“most likely
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intended for an applicant to replicate an economic merit order dispatch protocol as
part of an SIC study (or distinguish between resources in any other manner), it
could have done s0.”“*> According to Southern, the Commission’ s silence on this
issue clearly indicates a preference for a uniform shift.?®

121. Inaddition to challenging Shell and Staff’ s interpretation of Appendix E,
Southern also believes that they have misinterpreted Pinnacle West.*” According
to Shell, Pinnacle West prohibits Southern from scaling “its nuclear units down
below normal operating levels.”?® In Southern’s view, Pinnacle West adjudicated
“the appropriate treatment of remote generating resources owned by the applicant
in conducting an Appendix E analysis.”?*® Southern claims that “the
Commission’s concern was that Pinnacle West had scaled down its own remote
nuclear unit to zero such that the remote unit no longer competed for transmission
capacity into the control area under study.”** The problem there was that the
nuclear unit served base load in the study area and “aways required transmission
into the study area.” %' Improperly scaling this unit by “turning it off” directly
overstated the “amount of transmission available to competing first-tier
resources.”*? Southern then claims that “this aspect of Pinnacle West’s SIC study
was made clear in the subsequent August 13, 2007 order accepting the companies
revised SIL study, an order that is not referred to by Shell Trading or by Trial Staff
in their Initial Briefs.”** Thus, Southern concludes that Pinnacle West is
irrelevant to the treatment of “internal units’ used in Appendix E model power
flows.”*

Shell has Failed to Calculate the Impact of the Inclusion of
Nuclear and Hydroelectric Resources.

122. Southern also claimsthat Shell has failed “to quantify the impact of this
Issue or to provide any indication of the extent to which the disposition of this

because Appendix E does not distinguish between classes or types of generation
resources.” |d.

?*>3CS|IB at 60.

°26 Seeid.

227 |d

228 |d

29 |d. (emphasisin original).
230 |d

231 |d

2 1d. at 60 — 61.

*% SCSRB at 52.

? SCSIB at 61.
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issue will affect Southern Companies SIC Study.”?*® According to Southern, this
failure renders Shell’ s argument too abstract to provide a sound basis for “altering
or impeaching” Southern’s SIC study.?*® Regardless, Southern claimsin its Reply
Brief to have tested Shell’ s theory and “found that SIC values would increase if
the changes in resource dispatch sought by Shell were implemented.” %%

Shell

Southern’s Inclusion of Nuclear and Hydroelectric Unitsin its
Generation Shifts Violates Commission Guidance.

123.  Shell criticizes Southern’sinclusion of nuclear and hydroelectric unitsin its
generation shifts.>*® It claims that the inclusion significantly departs from the
Commission’ s guidance, and the result is an inflation in SIC values.?*® According
to Shell, Pinnacle West 11 instructed applicants to not reduce output from
generating units below “historical operating levels.”** Southern’s decision to
scale nuclear and hydroelectric unitsignores this instruction because nuclear and
hydroel ectric resources “ have the cheapest variable production costs among
thermal units’ and thus, there is an “economic incentive to always maximize their
output, subject to operating and reliability constraints.”?** Though Southern
attempts to distinguish this case based on the fact that it concerned remote
generation, Shell maintains that the announced “generation scaling method reaches
well beyond ‘remote’ nuclear generation units and concerns the accurate reflection
of actual historical operating practices.” %*

Southern’s Inclusion of Nuclear and Hydroelectric Resources
Ignores Reality and Logic.

124. Infact, Southern admits that its nuclear resources are “ non-dispatchable,”
which means that their output is not reduced to facilitate actual energy importation
from the first-tier Super Area®® Furthermore, nuclear units are subject to
“stringent regulatory control to maintain expected output levels and outage rates,”
making it exceedingly difficult to adjust their generation up or down for aredl

25 1d. at 58 — 59.

236 1d. at 509.

81 SCSRB at 53 (emphasisin original).

2% see Shell IB at 74— 78.

291d. at 75.

z‘i Id. (quoting Pinnacle West 11, 117 FERC 161,316 at P 7).
Id.

242 shell RB at 30.

243 shell IB at 75.
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power transfer.?** Shell also claims that Southern absurdly scales up its

hydroel ectric generation in its power transfer models to the point that it is required
to use pump storage units, which actually consume power, to “recycle”’ the water
back above the generators.*** According to Shell, it is unrealistic and historically
Inaccurate to believe that Southern is scaling down its cheapest generation and
scaling up hydroel ectric generation to the point of using pumps that consume
significant amounts of power.?*

The Inclusion of Nuclear and Hydroelectric Resources has a
Sgnificant Impact on Southern’s S C Resullts.

125. According to Shell, these “assumptions’ about nuclear and hydroel ectric
generation have a“distorting impact” on Southern’s SIC analysis.**’ Shell
analyzed Southern’s power transfers and concluded that “the GPFs of Southern’s
pump storage units range between 280 and 563; nuclear units range between 595
and 934; and Barry CC units range between 55 and 86.”** This means that
Southern’s power transfers require “‘ non-dispatchable’ nuclear units to ramp
down their outputs as much as 17 times more than the * dispatchable’ Barry CC
units[.]"?* In addition, the power transfers require Southern’s hydroelectric pump
storage units to consume as much as 1,500 MW *“to facilitate imports from non-
affiliate resources.”?® Southern’s unrealistic assumptionsin its power transfers
distort itsfinal SIC values, making them unreliable for use in the DPT analysis of
market power and concentration. *>* Therefore, Shell recommends using its SIC
analysis, which excludes nuclear units from power transfers but permits

hydroel ectric participation up to the point where the pump storage units are
required.?

Staff

Scaling Down Nuclear and Hydroelectric Resourcesis
Counter to Southern’s Historic Practice and Common Sense.

24414,

#51d. at 76.

26 Seeid.

47 |d. Despite Southern’s claims to the contrary, Shell has quantified the impact
of thiserrant “uniform shift” asis seen in the paragraph above. See Shell RB at
31.

> ghell IB at 77.

249 |d

?01d. at 78,

»l Seeid.

2 1d. at 82.
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126. Staff, also criticizes Southern’sinclusion of nuclear and hydroelectric units
in its power transfers.”>® According to Staff, Southern did not scale down its
nuclear unitsin the power transfers used to derive its OASIS postings, nor did it
do so in its 2002 SIC study.?®* Furthermore, scaling down nuclear resources is
economically nonsensical and ignores the regulatory constraints on adjustments to
nuclear generation.”>> Staff agrees with Shell that it is ridiculous to scale up
hydroel ectric resources to the point that pump storage units must be used despite
their consumption of power.”® Staff concludes that neither nuclear nor

hydroel ectric resources should be permitted to participate in Southern’s power
transfer models because the net result is an artificial inflation of Southern’s SIC
values.”’

Southern Misinter preted Commission Precedent, Which
Instructs Applicants to Follow Historical Practices.

127. Furthermore, Staff disagrees with Southern’ s interpretation of Pinnacle
West. “According to Southern, Pinnacle West addressed the treatment of remote
generating resources owned by the applicant and that ‘ does little to inform the
scaling process for internal units used to model power flowsin an Appendix E
analysis."?® Staff arguesthat thisisan irrelevant distinction because the
Commission clearly announced in that same opinion that baseload resources must
be scaled in accordance with “historical operating levels.”®® Therefore, Staff
rejects Southern’s methodol ogy but supports Shell’ s treatment of Southern’s
nuclear and hydroelectric resourcesin the SIC power transfers.?®

Discussion and Findings

128. Southern did not scale down its basel oad units in the power transfers used
to derive “estimates for its OASIS postings,” nor did it do so inits 2002 SIC
study.?®* Asexplained above, Southern isrequired to follow its historic practices
in calculating its SIC, which in this case means that Southern is required to use the
same power flow models that it used to calculate the TTC values that were posted

233 Spe Staff IB at 50 — 51.

2% Seejd. at 50.

22 |d. at 50 — 51.

26 Seajd,

27 Seed.

28 Staff RB at 25-26 (quoting SCS IB at 60-61) (emphasisin original).
29 Seejd. (quoting Pinnacle West 11, 117 FERC 61,316 at P 7).

260 Staff IB at 51.

261 |d. at 50.
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to OASIS. Therefore, the undersigned does not reach the issue of whether a
proper power flow model should exclude nuclear resources or to what extent it
should exclude hydroelectric resources. Rather, Southern is required to exclude
these baseload resources in its SIC power flow models because that was what it
did when it calculated the TTC values that were posted to OASIS.

Proper Participation Factors
Summary of the Parties’ Positions

129. Southern claims that its participation factors start by accounting for existing
reservations, and then, it allocates the remaining incremental transmission
capability uniformly across the three northern interfaces, adjusting for interface
impact. Southern maintains that this iterative process is consistent with its
historical practice and alows the market to determine the relative degrees of
participation for the first tier control areas on the northern interfaces. Conversely,
Southern argues that Shell’ srigid 1/3 participation methodology ignores both
historical practices and the market forces. However, Shell claimsthat it is
Southern who has ignored historical practices because this “iterative process’ is
not the one used to calculate the monthly posted TTC values as required by the
Commission. By contrast, Shell claims that its participation factors mirror those
used by Southern for its TTC calculations. Staff agrees with Shell that Southern’s
area participation factors do not reflect its historical practices, and it supports
Shell’ s all ocation methodology because it is the same one used by Southern to
calculate its monthly posted TTCs. According to Staff, Southern’s improper
participation factors have inflated its SIC values far beyond what was offered to
remote resources.

Positions of the Parties
Southern

Southern explains how its Allocation Method is Consistent with
Historical Practice.

130. Southern defends its generation participation factors as being consistent
with its historical practice.”®* Southern claimsthat it usually discounts generation
participation by the “existing service reservations’ and then offers “to the market
the remaining incremental transmission capability on the three northern interfaces
on auniform basis with adjustments based on interface impact.”**® After

22 5CS|IB at 47.
263 |d
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additional capacity on an interface is purchased, Southern “account[s] for that new
reservation and then, based on the quantity and location of the new reservation,
reallocate] 5] the remaining available incremental transmission capability on a
uniform basis across the interfaces and post[s] revised values on OASIS.” %
These iterations occur “on a periodic basis’ according to “the frequency of sales of
transmission service and allow the market to determine the relative participation of
each of the first-tier control areas.”?*® According to Southern, this allocation
methodology is “very different from an ‘optimization’ study, which would seek to
model the system to obtain the highest possible level of imports].]” %%

Shell and Saff’ s Area Participation Factors Ignore
Southern’s Historical Practices and the Realities of the
Market.

131. Southern then criticizes Shell and Staff’ s opposition to Southern’s
participation factors.?®” Southern disagrees with Staff’s assertion that it “should
have relied on participation factors from a 2004 VASTE study.”*® Southern
argues that the VASTE study is not a*“reasonable source for participation factors’
because it only evaluates “transfer capabilities between pairs of control areas or
pairs of sub-regions on a non-simultaneous basig[,]” while the SIC concentrates on
simultaneous participation.”®® Southern also disagrees with Staff’s
recommendation to use VACAR participation factors because they were
developed for aVirginia Carolina Reliability Group (VACAR) sub-region to
evaluate non-simultaneous power transfers from one sub-region to another sub-
region.?”® Finally, the VACAR “values incorporate transfers from utilities such as
Progress Energy Carolinas and Dominion” both of which are not among the first-
tier importers to the Southern Control Area.*"

132. After dismissing Staff’s recommendation to use VACAR and VASTE
studies, Southern rejects Shell’ s approach to allocating import participation among
the northern interfaces.””# According to Southern, Shell rigidly allocated
participation on the northern interfaces between VACAR, TVA and Entergy on a

264 Id

265 |d
*%d. at 47 — 48,
°71d. at 48,
%8 |d. “VASTE” is comprised of the Virginia Carolina Reliability Group
%ACAR"), AEP, Southern Companies, and Entergy.
Id.
270 Id
271 |d
272 |d
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“one-third, one-third, one-third” approach.?”® Southern disagrees with this
approach because it ignores historical practice and systematically eliminates the
market forces that are central to the “actual participation of each of the individual
northern interfaces.”?"* For support, Southern relies on the fact that the results of
Shell’ s study “differ substantially from the actual results determined in 2004 by
Southern Companies using the same power flow cases.” ™ If Shell’s participation
factors do not reflect Southern’s historical practices, Southern argues that they
cannot be relied upon to give atrue account of the Southern Control Area simport
capability in the 2004 study year.?”

Southern Disagrees with Staff’ s Interpretation of Commission

Precedent.
133. Southern also disagrees with Staff’ s reliance on Pinnacle West.”"”
According to Southern, Pinnacle West involved modeling of peak |oads well
above actual historic practice.?”® But Southern claims to have used actual 2004
load |levels, negating any relevance Pinnacle West might have on thisissue.?”
Furthermore, Southern contends that Staff’ s references to precedent controlling
modeling peak |oads have no place in a discussion of participation factors.

Saff has Failed to Prove the Impact of Southern’s Approach.
Finaly, Southern dismisses Staff’ s claims that Southern’s approach has the “ net
effect” of increasing SIC values, because, according to Southern, Staff hasfailed
to produce evidence of or quantify this “net effect.” %>
Shell

Southern’s Area Participation Factors are not the Ones That Were
Used to Calculate TTC Values.

134. Shell disagrees with Southern’s claims of historical accuracy, claiming
instead that Southern’ s area participation factors are not those that were used for

273 |d

214 1d, at 48 - 49.
215 1d. at 49.

216 peid.

>’ SCSRB at 39.
'8 Speid.

219 eid.

280 e,
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its monthly TTCs.®" Shell begins by acknowledging that it, like Southern,
“defined monitored elements to include all transmission facilities 99kV and above,
and contingency elements to include all transmission facilities 115kV and
above.”?® Shell then explains that it set generation participation factors in the first
tier Super Areato be “proportional to the difference between the maximum and
current output levels while * generation participation factorsin the study areawere
set proportional to the difference between the current and minimum output
levels.”?®® Initsload shift model, Shell “set the load participation factors in both
the exporting Super Area and the Southern control areato be proportional to the
size of theload.”?® Finally, “the area participation factors in the exporting Super
Areawere fixed so that the Entergy, TVA, and VACAR control areas would each
carry 1/3 of the total import capability.”?* According to Shell, thisisthe
allocation method that Southern uses in the calculation of its TTC values.®®® On
the other hand, Southern “departed from what [it] has described as actual historical
conditionsin favor of a hypothesized, engineering-driven estimate that |ooked at
the level of available economic capacity (AEC) in first-tier control areas and then
back-engineered area participation factors based on that AEC.” %’

The Purpose of Area Participation Factors and Commission
Precedent Require Southern to Mirror the Procedures Used
to Calculate TTC Values.

135. Shell disagrees with Southern’s characterization of the purpose of the area
participation factors.?®® “According to Southern, ‘[b]ecause numerous possible
combinations of interface participation exist that can lead to widely varying
feasible and reliable simultaneous import capability values, the relevant
participation factors must reasonably reflect potential uses of the interfaces by the
market.’”?® Shell claims that Commission precedent requires Southern to use the
“participation factors [that] actually were used by Southern to establish the posted
monthly TTCs during the relevant period.”?*® Specifically, Appendix E prohibits
the use of “best import case” scenarios and requires the reflection of actual

?%1 shell 1B at 83.

282
Id.

53 1d. at 83.

84 |d. at 106. Shell performed a generation shift and aload shift power transfer

?Sr;d then averaged the resulting SIC values of the two studies. Seeid.
Id.

%014, at 88.

287 chell RB at 17 (criticizing the “iterative” process).

288 1d. at 15.

89 |d. at 14 (quoting Southern IB at 37) (alteration in original).

*%1d. at 14-15.
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historical conditions.**

Shell Rgjects Southern’s Critical Comparison of Posted TTC Values and
Shell’s SC Values.

136. Finally, Shell dismisses Southern’s argument that because Shell’ s study
results “differ substantially from the actual results determined in 2004 by the
Southern Companies using the same power flow cases,” it must not have properly
adhered to Southern’s historical practices.”®* That the two values are not the same
is“hardly surprising given the differences between the calculation of monthly
TTCsand SIC.”** For example, “Southern does not account for external
transmission constraints when calculating monthly TTCs; Shell Trading’'s SIC
analysis does, as required by the Commission’s SIC guidance.”?** Furthermore,
Shell, again, findsit odd that Southern has launched an attack on its SIC based on
afailure to comport with TTC values when Southern claims that the two cannot be
comparzgtsj and when Southern’s proffered SIC values far exceed those same TTC
values.

Staff

Commission Precedent Requires Applicants to use the Same Area
Participations Factors That Were Used to Calculate TTC Values.

137. Staff agrees with Shell that the Commission requires applicants to use the
same area participation factors that were used to calculate TTC values.®® Staff
first claims that Pinnacle West requires applicants to model power transfersin
accordance with their historical TTC posting practices.”®’ Demonstrating the
importance of the methods used in calculating TTC values, the Commission
announced “that any supporting documentation regarding the use of the power
flow models should include information regarding the OASIS TTC posting during
each seasonal peak.”*®

2L |d. (quoting Order No. 697, 119 FERC 61,295 at P 354).
292 |d. at 19 (quoting Southern IB at 49).

293 |d

294 |d

% Seeid.

2% See Staff IB at 47 — 49.

»7d. at 47 — 48.

8 1d. at 48.
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Southern’s Area Participation Factors Deviate Substantially From Those
Used to Calculate TTC Values, Which Substantially Inflates S multaneous
Import Capability Beyond Historical Reality.

138. According to Staff, Southern has historically divided its total import
capability on apro ratabasis, assigning equal 1/3 sharesto the Entergy, TVA and
VACAR interfaces after it allotted transmission to reservations on the system (i.e.
an iteration process).?* In contrast, “ Southern used APFs based upon its 2004
TTC postings,” but adjusted those values to account for the simultaneous use of
the available import capability by market participants with available economic
capacity.®® Staff argues that Southern’s “adjustment” inflates the participation
values to the point that they fail to reflect the actual use of Southern’s grid or how
generation was dispatched.*®* Staff claims that this disconnect between the area
participation factors used in Southern’s SIC study and those that were used to
calculate TTCs has artificialy increased SIC values far above what was made
available to remote resources.*

139. Southern also claims that its iteration/optimization allocation methodology
“isamore accurate reflection of its historical practices because it allocates on a
uniform basis and then allows the market to determine the relative participation of
each of the first-tier control areas.”**® Shell argues that if this were true, “there
would be a significant difference between the monthly posted TTC values and the
hourly posted TTC values because the hourly posted TTC values reflect all
iterations that have taken place prior to real time.”** But in redlity, thereislittle
difference between allocation of the hourly TTC vaues and the monthly TTC
vaues.*® Thus, it is clear that Southern’s participation factors are out of touch
with reality and overstate the amount of SIC in the Southern Control Area.3®

Southern’s Criticisms of Staff’s Area Participation Factors Are
Disingenuous.

140. Southern has also attacked Staff’ s reliance on the VASTE studies “because

29 See Staff RB at 13.
300 staff 1B at 48-49.
301 Seeid. at 49.

392 eid.

303 Staff RB at 14-15.
3041d. at 15.

3% eid.

3% Seeid.
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they are performed on a“non-simultaneous basis.”**" In response, Staff contends
that Southern knows but is not willing to admit that the VACAR is a collection of
“control areas and as a group, its participation factors are implicitly studied using a
simultaneous analysis.”*® Accordingly, either Southern doesn’t understand the
VASTE study or is attempting to mislead the Commission about its

methodol ogies.**®

141. Regardless, “Staff iswilling to support any method that calculates APFs in
areasonable and unbiased manner, such as one based on pre-transfer generation
levels or the uniform method used historically on Southern’s system.”**° But Staff
does not support Southern’s current allocation of SIC which seeks to optimize
participation in an effort to over-inflate its SIC values.** The obvious practical
effect of this maximization is an understatement of Southern market sharein the
Southern Control Area.*'

Discussion and Findings

142. Southern maintains that its proffered methodology is consistent with its
historical practice; however, areview of the record, including the methodol ogy
used by Southern in its previously approved 2002 SIC study, indicates otherwise.
Rather, the record reflects that Southern’s historical practice isto first account for
existing service reservations and then allocate the remaining transmission
capability among the three northern interfaces (i.e., Entergy Services, Inc
(Entergy), Tennessee Valley Authority (TVA) and VACAR) on auniform basis
i.e., one-third being allocated for each interface (a.k.a. the uniform process).
Periodically, Southern updates the allocation of capability by accounting for new
reservations and again allocating the remaining capability on auniform basis, one-
third being allocated for each interface, among its northern interfaces (a.k.a. the
iterative process). 3

143. Southern did not follow this process in the calculation of the Area
Participation Factors (APFs) in the subject SIC study. Southern used a
methodology for the allocation of its APFs based upon its 2004 TTC postings, but
“with adjustment to reflect potential simultaneous utilization of available import

%7 |d. at 18 (quoting Southern IB at 48).
308 |d.

309 Id

3101d. at 17.
311 Id
312 4,

313 Exh. SCS-50 at 13-14.
314 |d
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capability by external market participants with available economic capacity.”**

Staff argues persuasively that this “adjustment” artificialy inflates Southern’s
values to where they are “unrelated to the actual use of the transmission system
and actual dispatch of generation.”**® The calculation of the APFs in this manner
maximizes imports into the SCA. As Staff witness Ballard explains, Southern’s
methodol ogy “ maximizes the SIC by weighting the participation of thefirst tier
control areas so that the imports to the system are precisely balanced and as a
result the highest amount of economic generation external to Southern can gain
access.” ' Thisis contrary to the manner in which Southern historically allocated
available capacity, and it is also contrary to Commission policy and precedent.

144. The Commission has consistently maintained that the SIC study should
comport with actual dispatch and operating conditions.**® Indeed, in Order No.
697, the Commission reiterated that the SIC is “*intended to provide a reasonable
simulation of historical conditions’ and is not ‘atheoretical maximum import
capability or best import case scenario.’”**

145. Therefore, in accordance with Commission precedent, it is the method
historically used by Southern, and the method which Shell now advances, which
should be the methodology adopted here. As Shell and Staff have demonstrated,
thisis also the method historically used by Southern to calculate its monthly
posted TTCs. The undersigned concurs with Staff’ s observation that Southern’s
newly proffered methodology produces improper area participation factors which
have inflated its SIC values far beyond what was offered to remote resources.

Treatment of Peninsular Florida
Summary of Parties' Positions

146. Southern included Peninsular Floridain the aggregated first-tier control
area. According to Southern’sinterpretation of Appendix E, Peninsular Florida
must be included in the aggregated first-tier control area because it is directly
connected to the Southern Control Area. Furthermore, Southern disagrees with
Shell’s argument that Florida' s import capability must be separately calculated
using the posted TTC values minus transmission reliability margin (TRM) or if it
isincluded in the first-tier exporting super area, then base exports from the
Southern Control Area must be deducted. Southern claims that the SIC values

315 Staff IB at 48-49 (quoting Exh. S-25).

318 |d. at 49 (quoting Exh. Shell-21 at 48:11-13).
37 Exh. S-51 at 11.

318 pinnacle West 11, 117 FERC 61,316 at P 6.
319 Order No. 697, 119 FERC 161,295 at P 354.
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should not be reduced by base exports because base export exclusions are only
proper where the exports create counterflows that relieve limiting elements and
cannot be relied upon to flow as needed, neither of which is present here. Shell
and Staff counter Southern’s argument, claiming that Southern’ s approach lacks
balance because it deducts base exports from the northern interfaces in the
aggregated first-tier control area but it does not deduct base exports to Florida.
Both Shell and Staff contend that thislogical inconsistency has resulted in a
dilution effect whereby the amount of power traveling over the northern interface
has been reduced, which reduces the possibility that one of the grid’ s limiting
elements, all of which are on the northern interfaces, would be reached.
According to Shell and Staff, this dilution effect has artificially increased the
relevant SIC values. Furthermore, Shell and Staff argue that the inclusion of
Peninsular Florida into the aggregated first-tier control areaisinconsistent with
Southern’s historical practices which usually sets Florida s participation factor at
0% when calculating TTC values.

147. Southern aso consolidated al of the Florida Reliability Coordinating
Council (FRCC) utilitiesinto asingle control area. Southern argues that neither
Shell nor Staff has provided evidence that this consolidation artificially increased
SIC values. Without evidence of the practical impact of thisdecision, it finds no
merit in their various criticisms and no reason to respond. Shell and Staff contend
that the FRCC utilities should not be consolidated because to do so would include
utilitiesin the aggregated first-tier control areathat are not directly interconnected
with the Southern Control Areain contradiction of Commission precedent.

Positions of the Parties
Southern

The Commission Requires Peninsular Florida to be Included
in the Aggregated First-Tier Control Area.

148. According to Southern, Appendix E requires the inclusion of Peninsular
Floridain the aggregated first-tier control area®° Southern relies on the following
guote from Appendix E for support:

The TP [transmission provider] applicant is required to treat the TP control
areaas asingle area (study area) and treat the first-tier markets (single
aggregated control area) as a single area (representing the
surrounding/available control areas to import power from).***

30 5CS|IB at 49.
%1 |d. (quoting J2, p. 1).
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149. Applying thisinstruction, Southern included all interconnected control
areas in the aggregate exporting first—tier control area, which Southern contends
includes Florida.®? Conversely, Southern criticizes Shell’ s separate treatment of
Peninsular Florida as violating this “clear” precedent.®®

Shell’s“ Dilution Effect” Does not Justify its Exclusion of
Peninsular Florida.

150. According to Southern, Shell excludes Peninsular Florida because its
inclusion resultsin a“dilution effect,” whereby any increase in the number of
participants in the first-tier control area concurrently decreases the level of
participation for each entity across the board.** The increased number of market
participants “makes it less likely that a limiting element will be reached until a
‘much higher SIC value' isrealized as part of a power transfer from other first-tier
control areas into the Southern Control Area.”**

151. Southern regjectsthe “dilution effect” theory as being “misleading” because
“[a)t best, it represents the mathematical effect of compliance with Appendix E's
directive that al first-tier control areas be combined into a single external control
area”*® |n Southern’s opinion, this mathematical reality is “another example that
the analysis required by Appendix E ‘iswhat it is.’” %

Shell’ s Criticism Conspicuously Lacks Certain Key Arguments.

152. Southern then claimsthat Shell’ s critique conspicuously leaves out key
arguments.®® First, Southern asserts that Shell does not “quantify the impact of its
argument on Southern Companies’ SIC study[,]” which leaves the critique too
speculative to be the basis for rejecting Southern’s SIC analysis.** Second,
Southern findsiit telling that Shell * does not allege that the location of any relevant
limiting element would change as aresult of including Floridain thefirst tier
control area market in accordance with Appendix E.”** Southern notes that Shell

322 Id
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admits that it has not conducted an analysis to determine if this would occur.®*
Therefore, Southern argues that none of the parties have properly challenged its
claim that “the inclusion of Florida had no impact on the location of the limiting
elements.” 3%

Shell’s“ Dilution Effect” islllogical, Unsubstantiated and
Irrelevant.

153. Besides being unsupported, Southern also challenges the logical
underpinnings of Shell’s “dilution effect” principle.*** Southern maintainsthat a
limiting element is not changed by the addition of a market participant because
that number is fixed.*** For example “[i]f aline becomes fully loaded at 1,000
MW, that same physical limit will be reached at the same point without regard to
whether Floridais included in the first-tier control area”* Shell has not provided
any evidence that inclusion of Peninsular Floridawill “inflate” the total “import
capability for the Southern Control Area”*® In fact, Southern claims that it tested
Shell’ stheory of separate treatment and discovered that it actually resultsin
“higher SIC values.”**" Therefore, Southern claims that the “dilution effect” isan
irrelevant observation.®®

Florida's Import Capability Should not be Calculated Using TTC
Values Less TRM and Should not be Reduced by Exports from the
Southern Control Area.

154. Southern also disagrees with how Shell has proposed to include Peninsular
Florida, if it isto beincluded at all. Shell contends that Florida’s import capability
should be calculated either by using the posted TTC values for the Florida
interface less TRM or if an SIC value is calculated, base exports from the
Southern Control area should be deducted.>*

155. Southern rejects either approach because the connection with Peninsular
Floridaisradia in nature and in 2004 “long-term transmission service agreements
provide[d] Florida utilities power produced by approximately 2,200 MW of low-

331 |d
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cost coal-fired generation, [which] these utilities [owned] or [controlled] but
which [was] located in the Southern Control area.”**° Furthermore, a
Coordination Agreement between the Southern Control Area and the Florida
Reliability Coordinating Council (FRCC), which did not subtract base transfers
from the incremental transfer value, governed the treatment of these exports.* In
fact to deduct base exports, as Shell suggests, would result in “anegative TTC for
Peninsular Florida, a value that is inaccurate and which would present significant
operational problems for all parties.”** According to Southern, reductions for
base exports are only appropriate “in those cases where the exports create
counterflows that relieve the limiting element and also cannot be depended upon
to flow as needed.”** But here, neither Shell nor Staff disagree that al the
limiting elements are on the Northern interface “and the flows are stable and
predictable.”*** Thus, Southern believes that adopting either of Shell’s approaches
would ignore historical practice and Commission precedent.

The FRCC Utilities Should be Consolidated Into the Exporting
First-Tier Super Area.

156. In addition to challenging the propriety of including Peninsular Floridain
thefirst-tier control area, Shell argues that Southern violated Appendix E by
“consolidating all of the FRCC utilities into a single control area.”**® Southern
dismisses this challenge because neither Shell nor Staff provided any proof that
this consolidation “artificially” inflated SIC values.*’ Furthermore, on cross
examination, Shell’ s expert witness, Dr. Y ang, “ conceded that these claims were
baseless.”**® Given thislack of evidence to the contrary, Southern claims that its
consolidation of the FRCC utilities into one control area did not improperly inflate
SIC values.*®

340 Id

31 Seeid,

32 1d. at 53.
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Shell

Southern’s Treatment of Peninsular Florida's Exportsis
Inconsistent With its Treatment of the Other Participating
Control Areas.

157. Shell challenges Southern’s inclusion of Peninsular Floridain the first-tier
exporting “ Super Area” without subtracting significant base transfers flowing from
Southern into Peninsular Florida from the total transfer capability on that
interface.®° Shell claims that Southern’s failure to subtract base transfersis
logically inconsistent with its treatment of the other participantsin the “ Super
Area’ (aggregate exporting first-tier control area).** Peninsular Florida should
either be included in the Super Areawith its base transfers subtracted from the
total import capability or it should be excluded and considered separately.®*
Southern’s current treatment of Florida artificially increases the SIC values for the
Southern Control Area.**

The Inclusion of Peninsular Florida is Substantially Inconsistent
With Southern’s Historical Practices.

158. Shell also maintains that Southern’s treatment of Peninsular Floridais
contrary to its historical practices.** Southern admits that it “ does not aggregate
Floridainto other exporting control areas in calculating posted TTC values.”*°
Shell clams that “ Southern’s historical approach to calculating posted TTC values
assigns equal [area participation factors] to the Entergy, TVA and VACAR control
areas.”**® Historically, Southern has separately estimated “the Florida-Southern
TTC amount because of the radial nature of its interconnection[,]” and theresult is
that “Entergy, TVA and VACAR . . . each carry 1/3 of the total import capability,
while Florida [area participation factors] are set to zero.” >’

159. Shell contends that this radical departure from historical practices has
resulted in “ APFs that differ significantly from those produced by Southern’s

30 ghell IB at 63.
%11d. at 64 — 65.
%21d. at 65.
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historical approach to calculating posted TTC values.”**® Specifically, TVA and
Entergy’s area participation factors are lower than their historical levelsin al ten
periods, and VACAR and Florida are assigned significantly more of the
transmission capability than history would otherwise suggests they should have,
effectively “absorbing” the “excess’ area participation factors.*® Whereas
Southern has traditionally assigned Florida a 0% share of the area participation
factors, it has assigned Southern 10% or higher share in each of the ten DPT
periods.>®

The Improper Inclusion of Peninsular Florida has a Sgnificant
Dilution Effect on SC Values.

160. Southern’sinclusion of Peninsular Floridain the “ Super Area’ “dilutes’ the
pool of participants which reduces the likelihood that a limiting element will be
met.%** Adding Peninsular Florida to the Super Area disperses the flow of energy
across the Southern Control Areatransmission grid.*** Theresult of thisisless
power flowing to each limiting element, which increases the total amount of
power that can be simultaneously imported into the Southern Control Area before
overloading alimiting element.®** Shell does not dispute Southern’s claim that all
of the limiting elements are on the Northern Interface.® Thisfact actually
supports Shell’s dilution effect theory because the full participation of the Florida
utilities, without any regard to interconnection status, TTCs or base transfers,
greatly increases their portion of the SIC “pie,” which expands the number of
northern participants that can export power to the Southern Control Area without
reaching those limiting elements.*® The result of this dilution effectisan SIC
value that is artificially high.3®

If Peninsular Florida Must be Included in the Super Area Then Base
Exports Must be Subtracted From Southern’s S C Values.

If Southern isto be considered part of the exporting “Super Area,” Shell argues

%8 |d. at 66. “Specificaly, the APFs assigned by Mr. McLaughlin’s SIC analysis
to TVA and Entergy are consistently lower than those under Southern’s historical
approach in all ten periods.” 1d.
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that base exports from the Southern Control Areato Peninsular Florida should be
subtracted from the total import capability.**’ Southern defends its decision to not
reduce total import capability, claiming “that because (1) the Southern to Florida
base transfers do not provide counterflows on the limiting elements, and (2)
[because] the export transfers to Peninsular Florida are likely to flow in real time,
abase transfer reduction to [its] SIC valuesisinappropriate for the Florida
interface.”® Shell disagrees and argues that “the amount of base transfers over
the Florida interface has a significant impact on the amount of exports from other
first-tier control areas into the Southern control area (i.e., the power flow must
balance at all times).”**® Therefore, “the base transfers over the Southern-to-
Florida interface and Florida's participation in a power transfer must be considered
together in calculating the resulting SIC for the Southern control area.”*° Thus,
Peninsular Florida must both be excluded from the exporting super area and
treated separately, or Southern may include it in the exporting super area but then
must deduct base transfers on the Peninsular Floridainterface from the total

import capability so as to maintain consistency and compliance with Appendix
E.371

Shell Disagrees with Southern’s Inclusion of all the FRCC
Utilitiesin the Super Area.

161. Inaddition to generaly challenging the inclusion of Peninsular Florida,
Shell challenges Southern’s definition of “Peninsular Florida[,]” which includes
control areas that are not directly interconnected with the Southern control area.*”?
In fact, Southern’sfirst tier control area aggregates all control areas in the FRCC,
most of which are not directly interconnected to the Southern Control Area.”
According to Shell, thisignores the Commission’s SIC guidance that the first-tier
control areaislimited to utilities that are directly interconnected to the study
area®* The practical effect of this aggregation is another artificial inflation of
Southern’s SIC values “ because a power transfer through the Florida interface
would be distributed more widely, even to generators not located in Florida first-

367 |d.

%8 1. at 66.

%91, at 66 — 67.

37014, at 67.

¥ Seeid,
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" Seeid. at 67 — 68.

3" eeiid. at 68. Shell notes that “Southern’s original SIC study, which the
Commission accepted in its December 17, 2004 Order, complied with this
requirement by excluding all Florida control areas not directly interconnected to
the Southern control area.” Id.
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tier control areas.” *” Shell argues that this is another example of the “dilution
effect” discussed above because the wider distribution significantly reduces the
likelihood of overloading any one limiting element.>® Shell concludes that
Southern’s improper treatment of Peninsular Florida “renders[its] SIC values
inappropriate for usein a DPT analysis of the Southern control area.” "’

Staff

Southern is not Required to Include the Florida Utilitiesin
the First-Tier Exporting Super Area.

162. Southern claimsthat it included the Florida utilities because Appendix E
requires it, but Staff disagrees.>”® According to Staff, Appendix E only permits the
inclusion of utilities that are directly interconnected.>”® Most of the Florida
utilities are not directly interconnected with the northern control areas. ** In fact,
“Southern has historically treated them separately,” and in this proceeding, it has
even described the Florida interface as aradial connection without loop flows with
the northern control areas.®" Therefore, the Commission does not require their
inclusion.®®?

The Inclusion of the Florida Peninsular Region Without the
Proper Deductions Violates Commission Requirements and
has Sgnificantly Inflated the Amount of Available Import
Capability.

163. Appendix E requires applicants to treat all first-tier markets “asasingle
aggregated control area’ and to treat “all first-tier control areasin the exporting
super area. . . equally.”®® Staff observes that Southern’s 2002 study “included
the first-tier Florida control area[in] the aggregated first-tier super area (which
included the Northern Interface imports)[,]” and it “deducted the Floridaimports
from the calculation of the first-contingency total transfer capability
(‘FCTTC').”3* But in Southern’s current 2004 study, it failed to deduct these
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imports as it does for the other participating control areas.®®® This violates the
Commission’s demand for consistency.**

164. Despiteits claimsto the contrary, Southern’s methodology has distorting
effects on its SIC analysis.®’ It decreases the participation on the northern
interface, which increases the SIC values.*®*® Thiswas described above by Shell
and termed the “dilution effect.”*®

Southern claims to have debunked this “dilution effect.”** According to
Southern, it excluded the Florida utilities and the SIC values actually increased,
which contradicts Shell and Staff’ simplicit contention that SIC values would
decrease.®* Not persuaded by Southern’s analysis, Staff explains that thisis the
result of Southern applying its erroneous optimization methodology, which is
discussed above.** Shell “corrected” Southern’s errors in the analysis and
determined that including Florida without any adjustment for base transfers
“artificialy inflated SIC results.” 3%

165. In addition to the dilution effect, Southern “failed to deduct the Florida base
transfers, aswas donein its 2002 SIC study.”*** If Floridaisto beincluded in the
super area, then Staff argues that this failure to deduct base transfers, “resultsin
artificially high SIC (i.e. FCTTC) valueq[,]” which isamajor reason that
Southern’s SIC values exceed their TTC values.®® Therefore, Staff argues that the
dilution effect and Southern’ s failure to deduct Florida s imports substantially
overstates Southern’s import capability.>®

166. According to Staff, the issue is not whether the Florida Interface is included
“in the first-tier aggregated control areas when conducting an SIC study,” but
rather whether the proper adjustment is made when they areincluded.®’ Staff
supports either an inclusion of Peninsular Florida that accounts for the base
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transfers or a completely separate treatment of the Florida Interface with the same
adjustments made for the calculation of TTC values posted to OASIS.**®

Saff Also Disagrees with Southern’s Inclusion of All the FRCC
Utilitiesin the Super Area.

167. Finadly, Staff disagrees with Southern’sinclusion of al of the FRCC
utilities in the super area®*® According to Staff, “[tJhe Commission has
consistently maintained that the SIC study should only include ‘ directly
interconnected first-tier control areas’ when conducting the study.”*® Most of the
FRCC Utilities are not directly connected to the Southern Control Area; therefore,
Staff argues that the Commission requires their exclusion from the first-tier
exporting super-area.**

Discussion and Findings

168. As Staff has explained,*® the Florida-to-Southern Control Area (SCA)
interconnection differs from the interconnections with other first-tier control areas
because it consists of aradial interconnection providing no loop flows with the
northern control areas.*®® In other words, Floridais electrically interconnected to
the rest of the Eastern Interconnect only through the SCA.

169. Because of theradial nature of the Floridainterconnection, Southern has
historically and appropriately treated it separately by, among other things, setting
Florida s area participation factors to zero in calculating posted TTC values. Shell
has demonstrated that Southern’s historical approach to calculating posted TTC
valuesisto first account for existing service reservations and then to allocate the
remaining transmission capability among the three northern interfaces, Entergy
Services, Inc (Entergy), Tennessee Valley Authority (TVA) and VACAR, on a
uniform 1/3 basis.*** Asaresult of this allocation methodology, Southern
historically sets Peninsular Florida’s participation factors to zero.*

Thus, based on historical practices, there is a strong argument that
Peninsular Florida should be excluded from the “ Super Area’ and considered

38 |d. at 53— 54.
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separately. However, Southern contends that the plain language of Appendix E
requires the inclusion of Peninsular Floridain the aggregated first-tier control area,
guoting as follows:

The TP [transmission provider] applicant is required to treat the TP control
areaas asingle area (study area) and treat the first-tier markets (single
aggregated control area) as asingle area (representing the
surrounding/available control areas to import power from).*

170. While Southern may be correct in concluding that the plain language of
Appendix E requires Peninsular Florida to be included in the aggregated first-tier
control areain so far asit isdirectly connected to the Southern Control Area
(SCA), Southern has not established that to do so requiresit to deviate fromits
historical practices.

171. Shell and Staff both challenge Southern’s inclusion of Peninsular Floridain
the first-tier exporting “ Super Area’ without subtracting significant base transfers
flowing from Southern into Peninsular Florida from the total transfer capability on
that interface.*”” Shell asserts that Southern’s failure to subtract base transfersis
logically inconsistent with its treatment of the other participantsin the “ Super
Area’ (aggregate exporting first-tier control area),*®and urges that Peninsular
Florida should either be included in the Super Areawith its base transfers
subtracted from the total import capability or it should be excluded and considered
separately."”

172. While the undersigned concurs with Southern’ s position that the plain
language of Appendix E requires Peninsular Floridato be included in the
aggregated first-tier control areain so far asit isdirectly connected to the SCA,
the undersigned also concurs with Shell and Staff’ s position that if Peninsular
Floridaisincluded in the “ Super Area’ its base transfers must be subtracted from
the total import capability. In other words, the issue is not whether the Florida
interface should be included in the aggregated first-tier control area, but rather
whether the appropriate corresponding adjustment is made when the Florida
imports are included.**°

173. Staff observesthat Southern’s 2002 SIC study included the first-tier Florida
control areain the aggregated first-tier super area (which included the northern

‘% SCSIB at 49. (quoting J-2, p. 1).

407 shell IB at 63.
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interface imports) and that Southern deducted the Florida imports from the
calculation of the First-contingency Total Transfer Capability (FCTTC).** Butin
Southern’s current 2004 study, it failed to deduct these imports asit does for the
other participating control areas.*? The undersigned concurs with the position of
Shell and Staff that nothing in Appendix E or prior Commission precedent
supports such aradical and unbalanced departure from Southern’s historical
practices.

174. While Staff supports either including Peninsular Floridain the exporting
super area and subtracting base transfers from the resulting First Contingency
Incremental Transfer Capability (FCITC), or treating the Florida interface
separately, making the same adjustments that Southern performed in calculating
its posted TTC values,*"* the undersigned is persuaded that adherence to
Commission precedent and Southern’s historical practices requiresincluding
Peninsular Florida in the exporting “ Super Area’ but then subtracting base
transfers from the resulting FCITC. Further, the undersigned finds that Southern’s
failure to make this required adjustment grossly inflated its SIC values rendering
them inappropriate for usein aDPT analysis of the Southern Control Area.

175. Asboth Shell and Staff point out, Appendix E and Commission precedent
only permit the inclusion of utilities that are directly interconnected first-tier
control areas. Southern does not dispute that most of the FRCC utilities are not
directly connected to the Southern Control Area. Therefore, Southern’s attempt to
consolidate all of the FRCC utilitiesinto a single control area must be rejected. In
point of fact, Shell notes that Southern’s original SIC study, which the
Commission accepted in its December 17, 2004 Order, complied with
Commission precedent by excluding all Florida control areas not directly
interconnected to the Southern control area.**

Treatment of Transmission Reliability Margin (TRM)
Summary of Parties’ Positions

Southern did not reduce its SIC values by Transmission Reliability Margin
(TRM) values. Southern claimsthat it makes TRM available to the market on a
non-firm basis, which under Commission precedent, means that it does not have to
reduce its SIC analysis by these values. Shell disagrees with this statement,
arguing that Commission precedent requires that SIC values be reduced by TRM
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evenif it is made available to the market on a non-firm basis. Furthermore, Shell
argues that Southern has not provided any evidence that it makes TRM available
to the market on anon-firm basis. Staff agrees with Southern that it should not
reduce its SIC by its TRM, but it reaches this conclusion because it believes that
what Southern posts asits TRM on OASISis actually its CBM, and under existing
regulations and orders, the Commission does not subtract CBM from SIC values.
Staff offers no opinion on whether the SIC should ignore TRM values that are
made available to the market.

Positions of the Parties
Southern

Southern did not Reduce its SC by its TRM Values
Because it Made Such Capacity available to the Non-
Firm Market.

176. Southern did not reduce its SIC values by its TRM.*®> “TRM is defined in
the Southern Companies OATT as ‘that amount of transmission transfer capability
necessary to ensure that the interconnected transmission network is secure under a
reasonable range of uncertainties in system conditions.””**® Though Southern
withholds TRM from the firm market, it claims to have historically offered “ such
transmission capacity to the market on anon-firm basis.”*’ Commission
precedent “only requires reducing SIC by TRM if that applicant does not make
TRM available to the market on a non-firm basis.”*** Though Shell argues that
Southern has not provided any evidence that its “ consistent practice isto make the
full amount of TRM available to the market on a non-firm basig[,]” Southern notes
that Shell has not supported this insinuation with any evidence to the contrary.*®

Shell Incorrectly Asserts That S C Must Always be Reduced by TRM.

Southern rebuts Shell’ s claim that Commission precedent requires “TRM to
be deducted even if [it] is made available to the market on a non-firm basig[.]”**
Southern argues that Shell relies only on afew “select (and out-of -context)
passages of the AEP |1 Order” to support its position.** Southern recognizes that

45 5CS|IB at 54.
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the AEP |1 Order requires applicants to not “ignore” TRM, but “the Order also
states that

[1]f TRM isreserved by the transmission-providing utility applicant on any
flowgate or path, the lines associated with such flowgate or path should be
de-rated to reflect the reliability margin that is not available to transmission
customers for non-firm transmission reservations during recent seasonal
peaks.422

177. Therest of the Order indicates that TRM should not be deducted if the
applicant makes it available on anon-firm basis.*® Besides being consistent with
the Commission’ s requirement that TRM not be ignored, this language also
instructs applicants to use the same methodol ogies found in the transmission
provider's OATT tariff.*** According to Southern, Shell simply ignores the part of
the opinion instructing case-by-case treatment of TRM and latches on to the earlier
language in the opinion that it claims establishes a bright line rule of SIC
reduction.”® Therefore, Southern claims that its treatment of TRM isin
compliance with historical practices and the Commission’s precedent.*?

Shell
The Commission Prohibits the Deduction of TRM.

Shell opposes Southern’ s failure to deduct TRM values fromits SIC
calculations. Shell claims that the deduction of TRM incorrectly “increases [its]
base case values during 2004 seasonal peaks at four major interfaces by
approximately 900 MW.”*" According to Shell, Southern’s treatment of TRM
“runs directly counter to the Commission’s SIC guidance.” *®

We rgject EEI and Southern Companies proposal that the simultaneous
transmission import capability measure should include TRM. In other
words, EEIl and Southern Companies propose to ignore TRM in the base
case, thus making alarger amount of simultaneous transmission import
capability available to competing generators. TRM is controlled by the
transmission-providing utility and should not be ignored. Therefore, base

22 |d. (citing AEP |1, 108 FERC 1 61,026 at P 47)
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cases should include TRM on appropriate flowgates. TRM isamargin
prescribed by the North American Electric Reliability Council (NERC) to
insure that grid reliability remains a priority.**

178. Comparatively, “the Commission required only a qualified deduction to
SIC values to reflect [Capacity Benefit Margin] CBM ‘to the extent that CBM
transmission margins were utilized for system reliability during recent seasonal
peaks.”*° If CBM were made available to customers on a non-firm basis, then “it
could be properly included in SIC values.”**" Where the Commission wanted to
permit the inclusion of reserve “margins’ it did so in clear language.**

Southern Badly Misconstrued Commission Precedent.

179. Next, Shell claimsthat Southern *badly misconstrues’ sub-paragraph 51(a)
from AEP I, which it allegedly relies upon.”* Shell points to the prefatory
statement to Paragraph 51, claiming that it clearly indicates the purpose of the
paragraph is to discuss implementation of, “not modification to, its earlier
guidance regarding TRM and CBM:”

With regard to requests for guidance in modeling or making adjustmentsto
the base case for TRM, and portions of CBM not available to firm and non-

firm transactions, we clarify that:**°

180. After which the Commission then provides the following “ guidance on how
to properly reflect TRM and portions of CBM not made available in anon-firm
market:” **°

If TRM isreserved by the transmission-providing utility applicant on any
flowgate or path, the lines associated with such flowgate or path should be
de-rated to reflect the reliability margin that is not available to transmission
customers for non-firm transmission reservations during recent seasonal
peaks;

2 |d. at 70— 71 (quoting AEP 11, 108 FERC 161,026 at P 47) (ateration in
original).
*0|d. at 71 (quoting AEP 11, 108 FERC 161,026 at P 48).
431
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If CBM is not made available, in whole or in part, to non-firm markets, the
base case should reflect the reliability margin by modeling generation
outage and path de-ratings that simulate the CBM not available to
unaffiliated transmission customers in non-firm transmission markets

(modeled as inputs in the base case);**

181. Shell claimsthat Southern’s argument hinges on the phrase, “to reflect the
reliability margin that is not available to transmission customers for non-firm
transmission reservations during recent seasonal peaks.”**® According to Shell,
Southern misinterprets this phrase to extend CBM treatment to TRM, but
Paragraph 47 of the same opinion recognizes that TRM isrequired by NERC to
ensure grid reliability, and as such must be subtracted from SIC values “to reflect
the reliability margin that is not available to transmission customers for non-firm
transmission reservations during recent seasonal peaks.”*® Shell claims that if the
Commission were to accept Southern’ s interpretation of AEP 11 it would
completely obviate the otherwise clear distinction between CBM and TRM that is
drawn in the above quotations.**

182. Shell then clarifies that the distinction between CBM and TRM isrooted in
the different functions they each serve.**! “TRM is the amount of transmission
transfer capability necessary to ensure that the interconnected transmission
network will be secure under a reasonable range of uncertaintiesin system
conditions.”*? But “CBM is the amount of firm transmission transfer capability
reserved by the transmission provider so that load serving entities, whose loads are
located on the transmission provider’s system, can access remote reserve
generation from interconnected systems.”**® Therefore, “TRM is areliability
margin [that exists] for the benefit of the entire transmission grid[,]” but “only
portions of CBM may be used for the grid reliability, and then only to benefit load
serving entities.” ***

Southern has Failed to Produce any Evidence That it Makes TRM
Available to the Non-Firm Market.

183. Additionally, Shell argues that regardless of whose interpretation of AEP ||

iz; Id. (quoting AEP |1, 108 FERC 1 61,026 at P 51).
Id.
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Is correct, “ Southern has not provided any evidence demonstrating that it has made
TRM fully available to the market on anon-firm basis.”**® Shell claims that the
sparse evidence provided by Southern actually suggests that it “may not have
made TRM and CBM fully available to the market on a non-firm basis.”**

Southern and Staff do not Really Agree on This Issue.

184. Shell also takes issue with Southern’s attempt to “wrap itself in agreement
with Trial Staff.”**" The only reason that Staff “did not contest Southern’s
treatment of TRM [is] because, in [Staff’s] view, what Southern actually posts on
itsOASISas‘TRM' is, in fact, CBM, which may be included in SIC values under
certain circumstances.”*® In contrast to Staff’s belief, “ Southern’ s historical
operating practices for determining ATC reflect the separate calculation and
posting of TRM and CBM values, and demonstrate that Southern considersits
posted TTC values to contain separate amounts of TRM and CBM-rel ated
capacity.”*® Therefore, Southern’s own practices repudiate the only grounds on
which it could find agreement between itself and Staff on the issue of TRM
adjustments.**°

Staff
Southern’s TRM is Actually CBM.

185. Staff agrees with Southern that its SIC values should not be reduced to
account for either the CBM or the TRM, but it does so for different reasons.**
Staff begins by noting that the Commission has recognized “that SIC results need
not be reduced by CBM because it is common industry practice for transmission
providers to make CBM available to the non-firm market.”*** Staff then argues,
“that no deduction is needed, because despite the fact that Southern posts what it
claimsis‘TRM’ onits OASIS, itsactual TRM is and always has been zero.”*
According to Staff the problem is that the values “ Southern posts on its OASIS as
TRM are actually CBM, as that term is understood in the industry.” **

5 d.

4“8 1d. at 73-74.
47 shell RB at 25.
48 1d. at 25-26.
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186. Staff goes on to explain why it believes that Southern isincorrectly posting
CBM as TRM. According to Staff, acomparison of the various components of
Southern’s “TRM” with the four components of the TRM in the SCA shows that
“[o]f the four components, only one has any MWs associated with it: the fourth
component entitled: * Short Term Operator Response/System Response/Operating
Reserves — 900 MW.’"*° This fourth component of TRM is described as follows:

Following a contingency, system operators take immediate actions, either
individually or in concert with other operators, to maintain the reliability of
the transmission system. Transmission capacity must remain available to
allow for operator flexibility immediately following such a contingency.
The need for atransfer margin to ensure the reliability of the transmission
system across the Southern Control Areais determined for imports into the
Southern Control Areafor al maor interfaces. Southern Control Area's
TRM component for “ Short Term Operator Response / System Response”
is 900 MW for imports and zero for exports.*®

187. Asopposed to TRM, whichis“amargin for error that is typically built into
ATC that accounts for unknown or unknowable factorg[,]” Staff assertsthat thisis
actually adescription of CBM, which can beincluded in SIC if it is made

avai I?gleto the market.*” This means that Southern’s TRM is actually set to
zero.

Saff Offers no Opinion as to Whether TRM Should be Subtracted
from S C When it is Made Available to the Non-Firm Market.

188. Though Shell contends that TRM should not be ignored in a SIC analysis
regardless of whether it is made available on the non-firm market, Staff offersno
opinion on thisissue because it believes that Southern’s“ TRMS’ are actually
“CBMSs" and Southern’s TRMs are actually zero, effectively mooting this issue.**

Discussion and Findings
189. Southern acknowledgesthat it did not reduce its SIC values by TRM values

but argues that while the AEP Il Order instructs applicants to not “ignore” TRM,
the rest of the Order indicates that TRM should not be deducted if the applicant

455 Id
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makes it available on a non-firm basis.*®® Southern points out that “the Order aso
states that

[1]f TRM isreserved by the transmission-providing utility applicant on any
flowgate or path, the lines associated with such flowgate or path should be
de-rated to reflect the reliability margin that is not available to transmission
customers for non-firm transmission reservations during recent seasonal
peaks.461

190. Thus, Southern argues that this language is consistent with its requirement
that TRM not be “ignored” and that SIC development “should use the
methodologies outlined in [the transmission provider’s| Commission-approved
OATT tariff.”*®* Therefore, Southern claims that its treatment of TRM isin
compliance with historical practices and the Commission’s precedent.*®®

191. Asoutlined supra, Shell strongly disagrees with Southern’ s position that
TRM should not be deducted if the applicant makes it available on anon-firm
basis and attempts to rebut Southern’s argumentsin this regard on several fronts.
However, after careful consideration of the record and the arguments of the parties
on thisissue, it is the determination of the undersigned that Shell has failed to
meet its burden of proof to establish that Southern’s treatment of TRM does not
comply with historical practices and/or the Commission’s precedent.

Accordingly, Southern’s position is adopted on thisissue.

Total Transfer Capability asacap on SIC values
Summary of Parties' Positions

192. Some of Southern’s SIC values exceed their monthly posted TTC values.
Southern rejects Shell and Staff’ s argument that TTC values should serve as a
“cap” on SIC values. Southern maintains that any comparison between TTC
values and SIC values will be inherently flawed and meritless because the two
employ different methodologies. According to Southern, using TTC valuesas a
cap on SIC vauesillogically assumes that thereis one “correct” TTC value
despite the fact that it posts hundreds of such values per month. Furthermore,
Southern finds no supporting precedent in the Commission’ s regulations or orders.
Shell and Staff disagree with Southern and read Commission precedent to require
SIC valuesto always be lessthan TTC values. Shell flatly rejects Southern’s

40 5CS B at 56.

“®1|d. (citing AEP 11, 108 FERC 1 61,026 at P 47)
462
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criticisms of the cap as being based purely in the realm of engineering when all
that is relevant here is the guidance and requirements of Commission precedent.
Staff recognizesthat its use of TTC values as a substitute for SIC valuesisa
conservative methodology, but it recommends that if the Presiding Judge declines
to use them as such, she should at least usethe TTC valuesasa“cap” onthe SIC
values produced by Southern and Shell.

Positions of the Parties
Southern

TTC Values Should not Serve as a Cap on SC Values Because They
are not Comparable Data Sets.

193. Southern rejects any contention that TTCs should serve asacap on SIC
values computed for the DPT study.*®* Southern argues that the methodological
differences between the calculation of TTCs and SIC renders any comparison of
the two meritless.*®

First, the SIC value. . . isaseasona value while TTC values are calculated
and posted on a monthly, weekly, daily and hourly basis with routine
updates conducted to reflect the process of rolling in new transmission
reservations as they are made.” *®°

194. Southern claimsthat Shell and Staff attempt to mask these differences by
averaging monthly TTCsin a given season to derive avalue to compare with
Southern’s SIC values, and the practical result isalikely lowering of the true peak
TTC valuesin that season.*®” Second, “asingle control-area-wide SIC value,
calculated in accordance with Appendix E relies on different data and
methodology than path-specific TTC values posted on OASIS.”*® Third, a
comparison illogically suggests that there is only one “correct” set of TTC values
to represent all of 2004.* |n reality, Southern posts hundreds of TTC values per
month while Shell and Staff’ s values are the product of “averages of only twelve
such values.”*™ Each of these TTC calculations incorporates different

44 SCSIB at 62.

45 1d. at 77 -78.

46 1d. at 78.
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“underlying power flow cases [representing] different study conditions.”*"*

Conseguently, this comparison “lacks principled foundation and ignores the
relative merits of each study.”*"

Shell’ s Capping Theory Lacks Credibility Because Shell’s SC
Values Exceed Posted TTC Valuesin Some Periods.

195. Southern arguesthat Shell’s* capping” theory is undermined by the very
fact that Shell’s SIC values also “exceed Southern Companies’ posted TTCsin
several periods.”*" Shell originally claimed that Southern’s excessive SIC values
(i.e. wherever Southern’s SIC exceed the Posted TTC) must be the product of “a
significant flaw in either the base power flows or the methodology[.]”*"* But
Shell’s SIC values al'so exceed Southern’s posted TTCsin several months.*”
Shell attempted to explain this contradiction, claiming that its “SIC analysis
methodology uses certain assumptions and procedures that are different from the
assumptions and procedures used in calculating TTC.”*® But Southern argues
that “[i]t is precisely because SICs and TTCs are different studies conducted using
different parameters for different periods of time that the two studies will
inevitably yield different results’ and do not provide adequate grounds for
comparison.*’

Commission Precedent Does not Require S C Values to be Lower
Than Posted Smultaneous TTC Values.

196. Southern also rejects Shell and Staff’ s claim that the Commission requires
SIC values to be less than posted TTC values.*”® Staff and Shell consistently rely
on the Commission’s claims “that TTC values ‘ may overstate’ import capability as
evidence TTCs should cap Appendix E SIC values’ to support their belief that
TTC values are the “ceiling” for SIC calculations.*”® Southern argues that Shell
and Staff are ignoring the basis for these decisions, which has led them to an errant
interpretation.*®°

471 |d
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197. According to Southern, the precedent that speaks about TTCs being the
upper limit or inherently greater than SIC values was based on the notion that
TTCswere not measuring simultaneous flows.”® But Southern’s TTC values
account for simultaneous importation over the various interfaces.”®* It'ssimply a
truism that non-simultaneous TTCswill be greater than SIC values, but thereis no
logical reason to extend this precedent to Southern’s simultaneous TTCs.**?

198. Furthermore, Shell’s reliance on Order No. 697 is misplaced.”® “Nowhere
in the cited passage does the Commission mention TTCs.”*® Rather, the
Commission requires the applicant to adhere to its historical practices when it
performs the SIC analysis, which is an instruction that Southern clamsit has
followed while Shell and Staff have not.**°

Though Southern Admitted to not Recalling Another SC Sudy
Where S C Values Exceeded TTC Values, Thisis Only Because
There Have not Been any Other Comparisons of the Two.

199. Southern claimsthat Shell “misrepresents’ Southern’s witness, Dr.
Hieronymus', statement “that he did not recall any prior SIC studiesin which SIC
exceeded TTC values.”*®" As opposed to being evidence of aflaw in Southern’s
methodology, Southern claims that this really reflects the lack of TTC and SIC
comparisons in past cases.*® According to Southern, neither Shell nor Staff has
pointed “to one single case in which an applicant’ s SIC values were impeached by
comparison to corresponding TTC values.” *®

Southern Defends Staff’ s Attempt to Substitute TTC Values
for SC Values.

200. Though it disagrees with Staff’s application of the TTC “cap,” it defends
Staff’ s substitution of TTC for SIC against Shell’s criticisms.*® Shell’s criticizes
the substitution of TTC’ s because they “do not account for external transmission

481 Id
482 |d. at 80 — 81.
483 |d. at 81.
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limitations.”*** But this ignores the fact that all of the studies performed in this
proceeding have accounted for internal limitations but ignored external
limitations.*®* Also, Shell cannot “retroactively apply arule from Order No. 697
in an effort to condemn analysis[(i.e. substituting TTC valuesfor SIC values)]
performed before the rule’ s promulgation.”*** Finally, “not asingle party in this
case has disputed the fact that Southern Companies TTC value are, as a point of
fact, ssimultaneous in nature.” According to Southern, this collectively means that
Shell zgeresents no compelling attack” on Staff’ s decision to substitute TTCsfor
SICs.

If TTC Values Have any Relationship With SC Valuesit
Should be asa Floor Instead of a Ceiling.

201. Southern then arguesthat if TTC values are relevant to the SIC, then they
should be regarded as a floor instead of aceiling.** Southern contends that SIC
values significantly below posted TTC values should cause more concern than SIC
values greater than TTC values.*® According to Southern this “would suggest that
actual import capability was less than shown under prior calculations madein
accordance with Southern Companies’ actual historical practices.”*” Shell
“presents SIC values that it claims are dramatically lower than those posted TTC
valueq[,]” but it fails to explain why the actual import capability should be
substantially lower then the TTC values posted on OASIS.**® Specifically, Staff
“offers no explanation for the fact that Southern Companies posted over 10,400
MW of transmission import capability in December of 2004, yet [it] estimates
Southern Companies’ SIC for the Winter season to be approximately half of that
value at 5,338 MW.”** Thiswould suggest that Southern posted TTC values that
were far in excess of its actual import capability, which is clearly anillogical
proposition.®®

Neither Shell nor Saff Have Demonstrated that Southern’'s SC
Values are Greater Than TTC Valuesin the Same Period.
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202. Finaly, evenif TTC values are used to “cap” SIC values, Southern claims
that neither Shell nor Staff has proved that Southern’s SIC values actually exceed
the posted TTCs because “the record in this case does not include a period-by-
period analysis of TTC values and SIC values sufficient to determine the

rel ationship between the two values in each relevant period.”*" Rather, Shell and
Staff have employed seasonal averages “that disguise and distort the more
granular values from which these averages are derived.”*® According to
Southern, Staff and Shell have avoided such a“granular” comparison because it
would contradict their theory “that posted TTCswill in all cases exceed SIC
vaues,”>%

Shell

The Commission Requires SC Valuesto be Less Than or
Equal to Posted TTC Values.

203. Shell argues that the Commission has clearly instructed applicants that
Appendix E studies should not produce results greater than TTCs.>® Shell claims
that AEP | choseto use SIC inlieu of TTC becauseit is not possible to
simultaneously import the amount of generation that isfound in the TTC values
posted to OASIS.>® Additionally, Shell cites Order 697 for the proposition that an
SIC study should reflect transmission capability “no greater than the capability
measures that were historically shown on the OASIS or that were historically used
to measure transmission capability into markets.”**®

Southern’s S C Values Sgnificantly Exceed Posted TTC
Values.

204. Southern’s SIC analysis ignores this precedent because it produces values
that considerably exceed the TTC values that were posted to OASIS in 2004."”
According to Shell, Southern does not deny thisfact.®® Rather, Southern claims
that the two values cannot be compared and denies that the Commission has
established TTCs as an upper limit for SIC values.®®

01 1d. at 16.
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Despite Engineering Differences, the Commission has Clearly
Announced S C Values Should not Exceed Posted TTCs.

205. The very purpose of the SIC mandates that TTC values serve as their

cap.”® Though Southern may be right that there is no “engineering basis for
limiting SIC by TTCs, that contention holds no weight here because SIC studies
are not supposed to reflect “atheoretical maximum import capability or a best case
scenario.”>™! Rather, the SIC is “intended to provide a reasonable simulation of
historical conditions.”>*

206. Furthermore, Southern contradicted itself when its witness, Dr.
Hieronymus, recognized at the hearing that TTC and SIC arerelated for DPT
purposes.®® According to Shell, Dr. Hieronymus “analogized TTC to the amount
of ‘pipe’ that could be used to bring generation into the control area under
review.”>** Not only does thisimply arelationship between TTC values and the
import capability, but it isaso an implied admission that the TTC values are the
maximum amount of energy that can be carried into the Southern Control Area.>™
Additionally, none of Southern’s witnesses could recall a DPT study in which SIC

values exceeded posted TTC vaues.>*®

207. Furthermore, Southern is*simply wrong in asserting that the Commission
has not established posted TTC values as an upper limit on SIC values; it hasin
unambiguous terms.” " In fact, Shell notes that the July 2005 Order in this case
rejected Southern’s proposal to rely on monthly TTC values, which Southern
claimed were based on simultaneous imports, solely because those values
overstated the amount of import capability into the Southern Control Area.
AEP |1, the Commission rejected the use of TTC values that reflected
simultaneous imports because they overstated generation capability.>*
Furthermore, “Order 697 unequivocally states that an SIC study must reflect
transmission capability ‘no greater than the capability measures that were
historically shown on the OASIS or that were historically used to measure
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transmission capability into markets.’”*® According to Shell, this clearly rebuts
the distinction that Southern attempted to draw by claiming that its TTCs
represented simultaneous capability.**

Shell’s SC Results are not Impeached by the Fact That They Exceed
Southern’s Posted TTC Values in Some Periods.

208. Finally, Shell confronts “ Southern’ s desperate attempt to impeach this
Commission policy through reference to Dr. Yang' s monthly SIC values [which]
conveniently overlooks the fact that the seasonal SIC values actually proposed by
Dr. Yang do not exceed the corresponding, TTC-based seasonal values.”>%
Furthermore, as one of the parties advocating the use of TTC values as acap on
SIC, Shell has no problem with capping the few of its DPT periods whereit's SIC
values exceed the posted TTC values.®*® But the existence of these periods does
not provide any grounds to ignore or overturn the Commission’srule setting TTC
values as the cap on SIC values.”®

Staff

TTC Values Should be Used as a Conservative Substitute for
SCor at Least asa Cap on SC Values.

209. Staff arguesthat Southern’s posted TTCs are the upper limit for SIC values
in aproper DPT analysis and proposes using them as a conservative substitute for
an SIC analysis.>® Staff recognizes the Commission’s preference for SIC analysis
but claims that it was not able to produce such a study with the information
provided by Southern.>?

210. Staff notes that the Commission previously rejected Southern’s use of
TTCsinstead of SIC solely because it could not prove that they accounted for
simultaneous limits.>*’ However, Staff claims to have confirmed that Southern’s
TTCswere calculated on a simultaneous basis, and as such comply with the intent
of Appendix E.>*® Order 697 “clarified what demonstrations were needed for

Zi Shell IB at 53 (citing Order No. 697, 119 FERC {61,295 at P 356).
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TTCsto be used as aproxy for SIC valuesin a DPT.”>*

Sellers submitting simultaneous TTC values must provide evidence that
these values account for simultaneity, account for al internal transmission
limitations, account for all external transmission limitations existing in
first-tier areas, account for all transmission reliability margins, and are used
in operating the transmission system and posting availability on OASIS.>*

211. Staff contends that the evidentiary record in this case clearly demonstrates
that Southern’s TTC values account for: “1) simultaneity, 2) al internal
transmission limitations, and 3) all transmission reliability margins, aswell asthe
fact that they are used in operating the transmission system and posting
availability on Southern’s OASIS.” > Staff admits that Southern’s TTCs do not
account for external limitations in the first-tier control areas, but it claims that if
these limitations were added to the calculation, the import capability could only be
reduced.’® Therefore, the TTC values that Staff usesin lieu of aSIC analysisare
conservative, and should be used as a substitute for or at least as a cap on import
capability availablein the DPT analysis.>*

Southern’s S C Values Must be Inherently Flawed Because They
Exceed Posted TTC Values.

212. Staff rejects Southern’s SIC values because they exceed posted TTC
vaues.>* According to Staff, this shows that Southern’s SIC analysisis
inherently “flawed.”>* “A properly-constructed SIC analysis under the
Commission’s Appendix E framework should not result in SIC values that exceed
historically posted TTC values].]”>*® Furthermore, the Commission has
consistently held that TTCs represent the upper limit for SIC values because TTCs
assume an “unrealistically high degree of transmission access for competitors.”>*’
Staff also relies on the following language from the recently issued Order No. 697,

The Commission agrees with Montana Counsel and clarifies for PPL
Companies that a[SIC] study must reflect transmission capability no

2 1d. at 27.
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greater than the capability measures that were historically shown on the
OASISor that were historically used to measure transmission capability into
markets unless there is a demonstrated change in transmission capability,
and account for the actual practice of posting ATC to OASSin order to
capture a realistic approximation of first-tier generation access to the
seller’s market.>*®

213. Giventhat Southern’s SIC values clearly exceed the limits established by
the Commission, they must be inherently flawed or distort the truth about
Southern’s import capability.>*

Despite its Criticisms, Southern Often Employs Averaged Data in Its
S C Calculations.

214.  Southern attacks Shell and Staff’s SIC studies because of their use of
averaging techniques.>® Staff turns the table on Southern by noting that “most of
the data that Southern uses reflect[s] averaging.”>*" For example, Southern’s “load
values, de-ratings for forced and unforced outages, unit running costs and
operating reserves a| reflect averages across DPT periods.”>* Similarly, Southern
has actually supports the use of afive-year average derating methodology for the
calculation of hydroelectric capacity.>”

Shell Disagrees with Southern’s Claim That the SC and TTC Values
Cannot be Compared.

215. Southern defendsits SIC values by claiming that Commission precedent
does not require TTC values to serve as an upper limit for SIC values.>™ Southern
discredits comparisons of TTC and SIC because: “1) different underlying
assumptions and methodol ogies are used; 2) thereis no single smultaneous TTC
value to compare with SIC values because Southern posts hundreds of thousands
of TTC values each year; and 3) no direct, predictable correlation exists between
SIC and TTC values.”>* Staff systematically rebuts each of these claims.®*
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216. Southern’sfirst defense regarding different methodologies, clearly ignores
the Commission’ s guidance “that the SIC analysis should be based on the same
‘operational practices historically used’ to estimate “the simultaneous imports that
could have historically been utilized by remote resources.” >’ Thus, Southern’s
first defense correctly captures the problem with its SIC analysis, which isthat it
failsto follow the Commission’s guidance and apply the same methodol ogies that
were used to calculate the total import capability made available to customers.>*
The Commission has consistently made it clear that the SIC is a calculation that
should “‘ provide a reasonable simulation of historical conditions andisnot ‘a
theoretical maximum import capability or best case scenario.’”>* According to
Staff, Southern’s SIC analysis incorporates different methodol ogies because it
ignores the Commission’s desire to have an SIC that reflects reality as opposed to
best case scenarios.”

217. Southern’s second defense is equally without merit.>>* Though Staff
recognizes that Southern posts many TTC values throughout the year for different
periods, it believes that the “last updated 2004 monthly TTC values that were
posted on the OA SIS provide the most appropriate set of TTC valuesfor usein
this case.”>>* Furthermore, Staff proved that these values and SIC values can be
successfully compared because that is precisely what it did when it concluded that
Southern’s SIC values exceeded its “last updated 2004 monthly TTC values.” >

218. Finaly, Southern’ s third defense disturbs Staff.™> Southern’s TTC values
are supposed to represent the total transmission capability that it could have made
available to the market.>™ If Southern’s SIC values also measure import
capability, “it is difficult to understand how a properly-calculated DPT analysis
could be predicated on an import capability analysis that assumes importsin
excess of what was actually made available to the market.”**® “In other words,
how would a potential supplier request capacity above what is posted on the

> |d. at 30.
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OASIS?*" Thisiscritical becauseif the transmission capability was not made
available to other market participants, then there was no way for their energy to
discipline Southern’ s potential monopolist pricing behavior, which is the primary
concern of the DPT.>® Therefore, Southern’s claim that the two calculations have
no corrsesl E;’;\ti on is either indicative of another problem or is a misrepresentation of
reality.

219. Southern responds to Staff last criticism by claiming that it posts
conservative TTC values and makes additional capacity available on the market
according to demand:; therefore, it should not be limited by TTC values.®® But
Staff again argues that “ Southern should be posting all of its available
transmission capacity on each interface and allowing market participants to decide
where to take service.”*®" That Southern appears to admit that it makes more
capacity available then what it posts to OASIS suggests that it is “purposefully and
systematically” underreporting “its available transmission capacity.”*** If thisis
true, then it should give the Commission cause for concern.”®

Southern’s Attempt to Distinguish Itself From Commission
Precedent is Irrelevant Because the Commission Also Rejects
the Use of Smultaneous TTC Values.

220. Southern also attempts to distinguish itself from the Commission’s
precedent by noting that its TTCs account for simultaneous imports.®®* Thisfact is
irrelevant because the Commission has previously rejected proposals to use
simultaneous TTC values.®® Theissueis not whether Southern’s TTC values
account for simultaneity, “but rather whether the SIC values exceed what Southern
posts on its OASIS and what it makes available to the market.”*® Thus, Staff
argues for the rejection of any SIC values that exceed Southern’s TTC values
posted to OASIS.>*’

>7|d. at 32.

558 |d

> Seed.

%0 |d. at 32 — 33.

L4, at 33.

562 |d.

%03 Seejdl.

564 |d

*% Seeid. at 33 - 34 (citing AEP 11, 108 FERC 61,026 at P 46).

%66 |d. at 34.
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Discussion and Findings

221. Southern acknowledges that the Commission requires the applicant to
follow historical practicesin performing the SIC analysis; however, Southern
maintains that it has followed this instruction while Shell and Staff have not.>®
Southern argues that the Commission precedent cited by Shell and Staff that
speaks about TTCs being the upper limit or inherently greater than SIC values was
based on the notion that TTCs were not measuring simultaneous flows.>®® While
Southern admits that non-simultaneous TTCs will be greater than SIC values,
Southern argues that its TTC values are cal cul ated based on simultaneous
Importation over the various interfaces and that there is no logical reason to extend
this precedent to Southern’s simultaneous TTCs.””

222. The undersigned concurs with Shell’ s position that Southern is simply
wrong in its effort to distinguish away Commission precedent establishing posted
TTC vaues as an upper limit on SIC values based on its assertion that this
precedent only applies to non-simultaneous TTCs. As noted by Shell, “(I)n this
very case, the Commission’s July 2005 Order rejected Southern’s proposed
reliance on actual posted monthly TTC values —which Southern claimed
represented simultaneous TTC values — because those val ues over stated the
amount of non-Southern generation that could be imported into the Southern
control area”>"* Even assuming that the Commission previously rejected
Southern’s use of TTCsinstead of SIC solely because Southern could not prove
that they accounted for simultaneous limits, in AEP Il the Commission
specifically “rejected the use of simultaneous TTC values’ because they
overstated generation capability.>” Thus, the fact that Southern’s TTC values
account for simultaneous imports does not distinguish away Commission
precedent establishing posted TTC values as an upper limit on SIC values.

223. While, areview of this same precedent underscores the Commission’s
preference for an appropriate SIC study verses simply adopting an applicant’s
TTC vaues, the Commission has clearly instructed applicants that Appendix E
studies should not produce results greater than TTCs.>”® In AEP I, the
Commission choseto use SIC in lieu of TTC because “it isimpossible for this
amount of generation [(i.e. TTC values)] to be simultaneously imported into an

%8 SCS RB at 20.
9 5CS B at 80-81.
*01d. at 81.
>"11d. at 52 — 53 (emphasis added).
"2 shell RB at 7.
>3 shell IB at 43.
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applicant’s control area.”>"* Additionally, Order 697 unequivocally states that an
SIC study must reflect transmission capability no greater than the capability
measures that were historically shown on the OASIS or that were historically used
to measure transmission capability into markets as clearly evidenced by the
following language:

The Commission agrees with Montana Counsel and clarifies for PPL
Companiesthat a[SIC] study must reflect transmission capability no
greater than the capability measures that were historically shown on the
OASISor that were historically used to measure transmission capability into
markets unless there is a demonstrated change in transmission capability,
and account for the actual practice of posting ATC to OASSin order to
capture a realistic approximation of first-tier generation accessto the
seller’s market.””

224. Despite this precedent, Southern’s “ SIC study produces SIC values that
significantly exceed the posted monthly TTC values for the Southern control area
during 2004.7>"® Accordingly, Staff rejects Southern’s SIC values and
persuasively argues that Southern’s SIC analysisis clearly “flawed.”>”" Asis
apparent from earlier findings made in this Initial Decision, an analysis of
Southern’s SIC study revealsthat it isindeed “flawed” in several material aspects
and therefore may not be useful in conducting a DPT analysis as presently filed.
However, the undersigned has also found cause for concern with several aspects of
the SIC study submitted by Shell and the fact isthat Staff has not submitted its
own SIC study here. Given all of this, it is the recommendation of the undersigned
that, rather than continue with the already prolonged litigation of this matter by yet
again attempting to have Southern file an SIC study which does fully comport
with historical practices and Commission precedent, Southern’s posted TTC
values should be considered as an upper limit “cap” or “ceiling” on SIC values.
The undersigned concurs with the position advocated by Staff that, although
Southern posts many TTC values throughout the year for different periods, the
“last updated 2004 monthly TTC values that were posted on the OASIS provide
the most appropriate set of TTC values for usein this case.”*>"® Accordingly, using
Southern’ s last updated 2004 monthly TTC values that were posted on the OASIS
as an upper limit “cap” or “ceiling” on SIC values may provide the Commission
with the best available information in this record which “ approximates first-tier
generation access to the seller’s market” even if it is known that these TTC values

574 Id

> |d. (quoting Order No. 697, 119 FERC { 61,295 at 356) (alteration in original).
°°|d. at 50.

°77 Steff IB at 28 — 29.
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over state the amount of non-Southern generation that could be imported into the
Southern control area.

1. Voltage and Sability Studies
Summary of Parties' Positions

225. Southern does not believe that voltage and stability studies are required in
this case because the thermal limits, which it has studied, occur at much lower
levels then either voltage or stability limits. Furthermore, Southern argues that the
bounded stability limits are included in the power flow cases. Southern also
rejects Shell and Staff’ s contention that Commission precedent requires voltage
and stability studies from all applicants. However, Southern claimsto have
conducted a voltage study, which confirms its beliefs that Southern is well within
the limits. Shell and Staff disagree with Southern and argue that Commission
precedent requires every applicant to submit voltage and stability studies.
Furthermore, Shell and Staff criticize Southern’s proffered study for being too
brief and for not providing supporting materials.

Positions of the Parties
Southern
Voltage and Stability Sudies are not Necessary in This Case

226. Southern contends that “[t]hermal limits have been found to occur at
significantly lower transfer levels than voltage or stability limits, rendering the
performance of a separate voltage or stability studies in connection with transfer
analysis generally unnecessary.”>”® Southern also claims that “bounded stability
limits are incorporated into the power flow cases[,]” and that the majority of the
generation “utilized in the SIC study” was “on-line generation operated within the
bounded stability limits provided by the respective transmission system
operators.”*® Given this reality, neither Southern nor VASTE conduct these
“complex, time consuming stability studies as part of [its] transfer studies.” >

Southern’ s Voltage Sudy, Which Stands Unchallenged, Confirms the
Sability of Its Model.

227. Southern eventually performed a voltage study consistent with VASTE's

% SCSIB at 58.
580 |d

581 Id
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methodology.>®? According to Southern, this study “confirmed [its] previous
conclusion that voltage limits would have no effect on Southern Companies SIC
study’ s results.” %

228. Southern aso notes that neither Shell nor Staff prepared a competing
voltage or stability study.®® According to Southern, Shell has admitted that it has
not explored preparing its own studies, “ despite its ability to do so if it had
wanted.”>® Furthermore, Southern argues that Shell and Staff have no basis to
shift the burden to Southern because Southern has produced a voltage study in
combination with its expert’simminently qualified opinion regarding thermal
limits being lower than voltage and stability limits while neither Shell nor Staff
has produced any contradicting or impeaching evidence.®® Finally, Shell and
Staff are capable of reviewing its studies, and their claims to the contrary only
“reflect an attempt to discredit a study without actually addressing its merits.” >’

Regardless, the Commission Does not Require All Applicantsto
Perform Voltage and Stability Analyses.

229. Finally, Southern addresses Shell’ s claims that “the Commission requires
all applicantsin all casesto perform complex and expensive voltage and stability
studies even when, asis the case here, thermal limits will be reached well ahead of
voltage or stability limits.”>®® First, neither Shell nor Staff has referenced a
Commission regulation that supports this contention.”® Furthermore, Southern
argues that the case cited by Shell, Pinnacle West, actually instructs applicants to
provide “all relevant thermal, voltage, and stability limits.”*® Seizing upon the
word, “relevant,” Southern contends that thisis not “an edict to prepare such
studies absent a prior showing that such limits are relevant to the SIC study.”>*

582 |d
*8 |d. Furthermore, Southern notes that neither Shell nor Staff prepared a voltage
or stability study. Seeid. Nor did either of them “identify any instance in which a
voltage or stability limit was reached in advance of athermal limit.” Id. Thus,
their claims are entirely speculative and do nothing to challenge Southern’'s SIC
study. Seeid.
°% SCSRB at 49.
585 |d
*® Seeid.
587 |d
*%d. at 50.

*% Seeid,

% |d. (quoting Pinnacle West 11, 117 FERC 61,316 at 9 (2006)) (alteration in
original).

591 Id
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Finaly, Southern asserts that the “ October 29, 2004 |etter requests voltage and
stability information with regard to first-tier control area markets, but does not
require such data be provided for the Southern Control Area market.”>%
Therefore, Southern concludes that there could be situations in which the voltage
and stability limits are relevant, but that “there is no evidence to show that such
limits are relevant to the SIC study at issue here” where thermal limits are reached
far before voltage and stability limits.*®

Shell

The Commission Requires Applicants to Prepare Voltage and
Sability Sudies.

230. Southern claims that “transmission providers typically address stability
issues through the use of ‘bounded operating limits,” and that it is not Southern’s
historic practice to conduct stability studiesin conjunction with power transfer
analyses.””>* Furthermore, Southern contends “that thermal limits occur at
significantly lower levels of transfers than would be constrained by stability
considerations.”** Thus, Southern perceived no reason to conduct a stability
study as a part of its SIC.>*

However, Shell argues that Southern isignoring clear and controlling
Commission guidance.”’ According to Shell, Pinnacle West |1 declared that:

231. Pinnacle must includein itsfiling text readable files showing contingencies
facilities, monitored lines, areato areatransactions, all internal/external
firm/network/ grandfathered transmission commitments, and all relevant thermal,
voltage, and stability limits.*®

232. According to Shell, the Commission also “issued a deficiency notice to
Southern on October 29, 2004 because, among other things, Southern did not
perform a stability transfer analysisin conjunction with its SIC study.”>* Thus,
Shell argues that the Commission’ s precedent and the record in this case “requires

592 |d

593 |d

% Shell IB at 78.

% |d. at 78 — 79.

% Seeid. at 79.

597 |d

% |d. (quoting Pinnacle West 11, 117 FERC 61,316 at 9 (2006)) (alteration in
original).
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Southern to perform a stability transfer analysisin conjunction with its SIC
study.” %

The study prepared by Southern is Unsupported and Too Brief to

Properly Review.
8. hell then criticizes Southern’s brief and unsupported thermal and voltage
studies.® First, Shell criticizes Southern for not providing “supporting evidence
or analysis to verify its assertion that thermal limits occur at significantly lower
levels of transfer than would be constrained by stability considerations.”®® This
leaves its claims of thermal stability unsupported and particularly questionable due
to “the fact that both the Northwest and Southwest Quadrants of the Southern
control area suffer internal stability constraints.”®® Similarly, Shell criticizes
Southern’ s voltage study as “minimal,” which makesit nearly “impossible’ to
confirm its veracity.®® According to Shell, the only evidentiary support provided
by Southern is a*meaningless five-page ‘ core dump’ of [its] voltage study results,
without adequate explanation.”®® Consequently, Shell was not able to duplicate
Southern’ s voltage study, which is a problem that it was not able to cure with
subsequent discovery.®®

234. Regardiess, Shell was able to notice “ certain anomalies” in the voltage
analysis.®”’ For example, Southern uniformly scales down its generation to
facilitate imports.°® Thisresultsin a scaling down of baseload generation units,
like nuclear and base load coal units.*® “This approach is not only inconsistent
with how Southern historically has granted transmission service to non-affiliate
resources, by it also severely compromises the reliability of Southern’s power
system.”® In addition it is clearly counter to Appendix E and the methodology
used in its thermal SIC analysis.®™

600 Id

1 |d. at 79 — 80.
602 |d. at 79.

%3 |d. at 80.
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Shell is not Able and not Required to Perform an Independent
Voltage and Stability Study.

235. According to Shell, “these types of studies typicaly are beyond the ability
of intervenersinitially to provide],]” so they are left to rely on applicantsto
provide the technical datafor review.® In recognition of this difficulty, the
Commission requires applicants and not interveners “to provide voltage and
stability studies initially.”®*® Therefore, Southern’s unwillingness to provide a
stability study or to provide an “adequate”’ voltage study leavesits SIC study
“deficient” and unreliable for usein aDPT analysis.®**

Staff

Southern is Required to Provide Voltage and Sability
Sudies, and Saff has not yet Reviewed What Southern
Finally Provided.

236. Like Shell, Staff argues that Southern is required to provide voltage and
stability studies.®® According to Staff, the Commission requires applicants to
include studies of “any other limits (such as stability and voltage) as defined in the
tariff and that existed during each seasonal peak.”®® Despite Southern’s claims
that these studies were unnecessary, it eventually performed a voltage study that it
claims “identified no voltage limits that would reduce the results of [its] SIC
analysis.”®*" Though Staff does not agree that these studies are unnecessary, it has
not yet had sufficient time to complete an analysis of Southern’s resullts.

Discussion and Findings

237. Southerninitialy refused to produce a study of the voltage and stability
limits, arguing that they were not relevant in this case because thermal limits
would be reached far before voltage and stability limits. Southern has not
adequately explained why the voltage and stability requirements were relevant in
Pinnacle West but not relevant here. Both of the utilities are applicants for market
rate, which means they are both subject to the same requirements of Appendix E.
Both are required to account for all contingencies as part of their reliability

12 |d. at 81.
613 |d

614 Id
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%18 |d. at 57 (citing AEP |, 107 FERC 61,018 at 84).
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mandates. Accordingly, Southern, like Pinnacle West, is required to produce all
relevant voltage and stability limits.

238. Further, as pointed out by Shell, the Commission also “issued a deficiency
notice to Southern on October 29, 2004 because, among other things, Southern did
not perform a stability transfer analysisin conjunction with its SIC study.” Thus,
Shell is correct in arguing that the Commission’ s precedent and the record in this
case require Southern to perform a stability transfer analysisin conjunction with
its SIC study. While Southern finally acquiesced to Shell and Staff’ s requests and
performed a voltage study consistent with VASTE’ s methodology, Shell and Staff
assert that Southern did so at such alate date that they have not had sufficient time
to fully review it and, therefore, to properly respond to it. Accordingly, the study
has not been useful to the undersigned in assessing Southerns' SIC analysis.
Nevertheless, Southern’s study isincluded in the record of this proceeding should
the Commission decide further review is appropriate.

IV.  Treatment of hydroelectric capacity
Summary of Parties' Positions

239. All of the parties agree that hydroelectric resources are inherently energy-
limited, but they don’t all agree about how to account for that fact. Southern and
Staff both claim that hydroel ectric capacity should be measured by averaging the
generation output over the past five years. Shell claims that this approach is
incorrect because it is inconsistent with the other capacity measurements found in
the DPT, which are all focused squarely on datafrom 2004. Shell also addsto its
single year output study a certain amount of “unscheduled hydro,” which Shell
defines as hydroel ectric capacity that was available to Southern but was not used.
Southern disagrees with this position and claims that it uses all available

hydroel ectric capacity it is the cheapest generation on the grid.

Positions of the Parties

Southern
240. Southern begins its argument by noting that al of the parties agree that
“ hydroel ectric resources are energy-limited resources.”®*® Also, Southern and

Staff agree “that hydroel ectric capacity should be derated, or adjusted, on the basis
of afive-year historical capacity factor[.]"®*° Shell is conspicuously absent from

®18 5CS|IB at 89.
619 |d
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this group because it believes that the study of hydroelectric resources should
focus on data from 2004 only and be less concerned with production and more
concerned with capacity.®®

Hydroelectric Capacity Should be Measured Using a Five-Year Derating
Methodol ogy.

241. Southern bolstersits argument in favor of five year derating with
Commission precedent.”* According to Southern, the Commission recognized the
danger of overstating an applicant’s ability to produce hydroel ectric power when it
instructed applicantsto “de-rate their hydroelectric capacity based on historical
capacity factors,” and to “use afive year average capacity factor and a sensitivity
test using the lowest capacity factor in the previous five years[.]”®? Southern also
finds support in PPL Montana and Order No. 697, which it claims affirmed AEP

I sinstructions on the calculation of hydroelectric capacity.®®

Southern’s Treatment of Hydroelectric Capacity Complies
With the Commission’s Guidance.

242. Southern then details how it complied with Commission precedent by
properly derating its hydroel ectric resources over the prescribed five-year
period.®®* “Specifically, Southern Companies determined the hourly output of
each hydroel ectric generator in the Southern Control Area during the five-year
2000-2004 time period, a period that included the 2004 test year the parties agreed
upon as part of the Joint Stipulation and consistent with Commission
instruction.”®® Southern “then combined the hours by DPT period (e.g., Summer
1, Winter 2) and determined average output levels for each hydroel ectric generator
for each DPT period for the 2000-2004 time period.”®®® These values “were then
used asinputsin the DPT analysis.” %%’

243. Then, Southern conducted “a sensitivity analysis in accordance with AEP |
that used the average values from the year in the 2000-2004 time period when

%20 See jd.

%21 Seeiid. at 89 — 90.

%22 |d. at 90 (quoting AEP |, 107 FERC /61,018 at 126).

%23 |d. at 91 (citing PPL Montana, LLC, 115 FERC 61,204, at P 50 & n.60
(2006) (PPL Montana) & Order No. 697, 119 FERC 1 61,295 at P 344).

%24 Seeid.

625 |d.
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hydroelectric output was lowest.”®® The results of this analysis demonstrated that
Southern’s “market shares average 2.3 percent across the 10 season and load level
combinations and never rise above 13.5 percent.”®® Additionally, the analysis
yielded market HHIs averaging 703 and ranging between 542 and 948.°%

Southern also “presented sensitivities of [its] pivotal supplier analysis using the
low water year.”®" “Similar to the base case results, the low-water year sensitivity
confirmed that Southern Companies are not pivotal, as there is sufficient non-
Southern Companies Available Economic Capacity to serve uncovered wholesale
load by between five and 14 times.” ®*

According to Southern, Staff approves of this methodology, noting that it
fully complied with Commission precedent.®® After concluding that the “2000-
2004 average hydroel ectric usage [was| a reasonable measure of hydroelectric
capacity, Staff incorporated it into its DPT analysis.®**

Shell’s Single Sudy Year Approach Should be Rejected

244, First, Shell “contends that use of afive-year average is inappropriate,
because it ‘does not reflect the level of output that would be consistent with 2004
[i.e., the DPT test year] prices alone.’”®® Shell reasons that a measurement of
hydroel ectric capacity should only account for the 2004 calendar year because the
rest of the DPT is limited to that year.®® Shell also claims that the Commission
has “allowed” but not “mandated” applicants to use the five-year derating method
and that the method was designed for issues facing the Western hydroel ectric
generators, issues which are not present here.®®’

245. According to Southern, Shell’ sincongruity argument “is refuted by the
very facts of PPL Montana.”®*® There, the PPL Companies submitted a DPT
using “2004 test year data [to assess] PPL Companies’ market shares, pivotal
supplier status and control area HHIs.”®*° Regardless, “the Commission accepted

28 |d. at 92.
29 4.
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PPL Companies’ use of afive-year seasonal historical capacity factor to derate
hydroelectric resources.”**° The Commission referred to this method as the one
“ adopted by the Commission for derating hydroel ectric capacity” ®** because it
“more accurately capturefs] hydroel ectric availability.” **

246. Second, Southern recognizes that the Commission used words like “allow”
and “permit” in its orders referring to the five-year derating method, but Shell’s
selective recitation of the relevant precedent has blurred the truth.>*® According to
Southern AEP | instructs applicants that choose to derate their hydroel ectric
capacity to “use afive-year average capacity factor and a sensitivity test using the
lower capacity factor in the previous five yearsin order to more accurately capture
hydroelectric availability.”®** Therefore, once an applicant chooses to derate its
hydroel ectric capacity the Commission expectsit to use a five-year average.*”

247. Third, the Commission never held in “AEP | or PPL Montana that use of a
five-year hydroelectric derate was limited to Western markets.”**® In fact,
Southern claims that the Commission flatly rejected such alimitation when it
announced in Order No. 697, “the same principle regarding water availability
appliesto all electricity markets, and we will permit al sellersto derate

hydroel ectric capacity in the analysis.” %’

Shell’ s Addition of Unscheduled Hydro Should be Rejected.

248. In addition to analyzing only the 2004 calendar year, Shell has also
incorrectly added an amount of “unscheduled hydro” to Southern’s historical
output.®*® Southern explains that “unscheduled hydro” represents “water behind
the dam” that Shell claimsis present and mostly available for delivery.®*® Shell’s
addition of this*“unscheduled hydro” substantially increases “the amount of

640 4.

%1 |d. at 79 (quoting PPL Montana, 115 FERC 1 61,204 at P 50) (alteration in
original).

%2 d. (quoting PPL Montana, 115 FERC {61,204 at 50 n. P 60) (alteration in
original).

*31d. at 77.

%% |d. (quoting AEP I, 107 FERC 1 61,018 at P 126) (alteration in original)

o Seeid.
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%7 |d. at 78 (quoting Order No. 697, 119 FERC 1 61,295 at P 344 n. 345) (emphasis
inoriginal).
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hydroel ectric capacity assigned to Southern Companies.”®® In fact Shell’s figures
presume that Southern’s hydroel ectric resources are producing at between 63 and
83 percent of nameplate capacity, whichisafar cry from the 10 to 30 percent
capacity that Southern claims the units actually operate at during the year.®>*

249. Not only does this approach distort reality but it is unsupported by
Commission precedent.®®” Thisis not surprising because “[u]nscheduled hydro in
the Southern Control Area represents the difference between what actually was
scheduled using all available water and what, theoretically, could have been
scheduled if there were no water limits and other non-power uses for the water.
Southern goes on to explain, “unscheduled hydro can serve certain reliability
functions by temporarily responding in emergency conditions, but it cannot be
used to pursue wholesale market opportunities or for wholesale competitive
purposes.”®* But this emergency use continues only until unlimited energy
resources can be brought on-line.®®® “Any hydroelectric capacity not dispatched—
and retained as ‘ unscheduled hydro’—reflects Southern Companies consideration
of water availability issues attributable to inflows, non-power uses and demands,
prospective conditions, or reliability considerations that physically or practically
prevent its usage, as well as the fundamental energy-limited nature of

hydroel ectric generation resources.”®® Given the low cost of hydroelectric
generation, it clearly would have been against Southern’s economic interest to not
produce as much of it as possible.®®

» 653

250. According to Southern, “every use of unscheduled hydro at any given point
In time necessarily reduces the amount of water that can be used to generate
electricity at afuture pointintime.”®® Therefore, Shell’s attempt to include
“unscheduled hydro” in Southern’s actual output for DPT purposes “represents the
inclusion of ‘ phantom’ capacity that is not available for sale in wholesale
electricity markets.” ®°

251. Finally, Shell specifically claimsthat Southern has a 650 MW Contingency
Reserves-Supplemental obligation and that it uses unscheduled hydro to satisfy

650 Id
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part of that obligation.®® But Southern dismisses this argument asirrelevant
because its DPT does not include Contingency Reserves-Supplemental .®*

Shell

Southern’s Hydroelectric Capacity Should be Measured Using only 2004
Data.

252. Shell argues that Southern’s hydroel ectric capacity should be derated based
only on data from the 2004 calendar year, which is the method it used in its DPT
analysis.®®> According to Shell, the Commission has never mandated the use the
five-year derating method used by Southern, which actually understates available
hydroelectric capacity.®®

253. First, Shell interprets AEP | as simply permitting the “ applicants to derate
their hydroelectric capacity using five-year historical datain the context of the
Commission’ sindicative screens for market power.”®®* Additionally, Shell claims
that this decision was spurred by comments from “parties in the Western U.S.
where hydroelectric capacity constitutes a greater percentage of the generation
portfolio and hydrological cycles are more erratic than in other parts of the
country.”®® Though the Commission never limited “the applicability of

hydroel ectric derating to the West, it also did not mandate any specific derating
approach for DPT purposes].]”®®® Thus, Shell argues that the background behind
AEP | should caution against application to the drastically different situation found
in the Southern Control Area.®®’

254.  Second, though the Commission did approve “afive-year historical

derating approach for hydroel ectric capacity in PPL Montana, LLC[,]” it did so
only because the protesting interveners failed to present an alternative method or
evidence that the approach understated the applicant’s “ share of generation
capacity in the relevant market.”®®® Once again, the Commission “allowed, but did
not mandate, the five-year derating method.” ®®°

0 1d. at 83.

%61 Seeid.
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31d. at 133.
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255. Third, Order No. 697 isinstructive on the issue of hydroelectric derating,
but it “does not greatly alter the landscape on thisissue.”®”® Order No. 697
specifically says “that the Commission will ‘alow [hydroelectric and wind]
resources to provide an analysis based on historical capacity factors reflecting the
use of afive-year average capacity factor.””®"* The Commission clearly does not
require the use of the derating method where it would be inappropriate.®
Additionally, Order No. 697 requires “a sensitivity analysis based on a low-water
year” aswell as one based on “a high-water year,” the latter of which Southern
has failed to perform.®”

256. Shell then asserts that any derating of hydroelectric capacity in this case
must closely parallel Southern’s actual capacity.®”* According to Shell, its method
“is consistent with this objective” because it focuses only on datafrom the
stipulated study year, 2004.°” But Southern’s five-year average approach fails to
account for the fact that dispatch decisionsin years prior to 2004 “may not have
applied in 2004.”%® Using only “2004-based hydroel ectric output data achieves
consistency with other capacity data used in this proceeding.”®”’ Therefore,
Southern’s hydroel ectric capacity datais unreliable and should be rejected in favor
of Shell’s.

Southern’s Hydroelectric Capacity Should Reflect
Unscheduled Hydroelectric Capacity.

257.  Shell criticizes Southern’s calculation of hydroelectric capacity because it
only accounts for “output” as opposed to the “capacity” that the DPT isintended
to measure.®”® Shell focuses on capacity by measuring the output in the 2004 year
but then adding “unscheduled hydroel ectric capacity” to that amount to reflect the
“economic capacity that Southern could sell into its home control area during test
year 2004.”°" According to Shell, Southern ignores this excess capacity, which
Shell has calculated to be within 474 MW and 1,632 MW, depending upon the

670 Id

®71 |d. at 134 — 35 (quoting Order No. 697, 119 FERC 161,295 at P 344).
°72 Seejd.

7 Seeid. at 135.
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DPT period at issue.®®® After adding the unscheduled hydro, Shell claims that
Southern’s DPT analysis only accounts for about twelve to fifty-eight percent of
its full hydroelectric capacity.®

258. Shell supportsits focus on capacity by noting that Southern uses its
unscheduled hydroel ectric capacity to provide “650 MW of Contingency
Reserves-Supplemental ,** and that the only capacity recognized as qualifying as
Contingency Reserves-Supplemental in 2004 was unscheduled hydroelectric
capacity.”®® Also, this excess capacity is “typically on line and synchronized to
the system.”®®* Given this information, Southern has no basis to claim that
“unscheduled hydroel ectric capacity is “phantom capacity” unlessit is admitting
to being in “violation of its reliability requirements.” ®®

Shell’ s Calculation of Unscheduled Hydro is Conservative but Still
Accurate.

259. Shell then explains how it derived the purported unscheduled hydroel ectric
capacity.®® Shell claimsthat all of its datawas “provided by Southern, which it
used to develop “a conservative estimate of unscheduled hydroel ectric capacity
available during a season’ s top ‘ super peak’ period (when hydroelectric capacity
would be in greatest demand to serve Southern’s native load) [to use] as a proxy
for maximum unscheduled hydroel ectric capacity available during other DPT
periodsin a given season.”®’ According to Shell, thisis a“conservative estimate”
because it only includes “about 535 megawatts of that [unscheduled hydroel ectric
capacity] if averaged across al the DPT periods, which isless than the [650 MW]
operating reserve requirements’ that Southern “confirmed was available from
unscheduled hydro in 2004.”%% Shell explains that this “provides a more complete

depiction of Southern’s available hydroelectric capacity” than Southern’s “output-
only approach.” ®®

680 Id.

%l d. at 137 —38.

%2 |d. at 138 (quoting Tr. at 214, 274, 284).
%3 |d. (quoting Tr. at 176, 178).

%4 |d. (quoting Tr. at 177).
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Southern’s Criticisms of the Inclusion of Unscheduled Hydro Lack Merit.

260. First, Southern criticized Shell’s methodology for not reflecting operational
circumstances that affect the availability of hydroelectric capacity.®® Shell
responds that the DPT isintended to measure capacity and the operational
concerns have little to do with “ Southern’ s ability to generate additional power
from hydroel ectric resources.” ®*

261. Second, Southern claims that Shell does not understand the meaning of
“unscheduled hydroelectric capacity.”®® Shell countersthat it is actually Southern
who does not understand the meaning of the term, “considering that Southern
relied upon unscheduled hydroel ectric generation for supplemental reservesin
2004.”% “By definition, to qualify as reserves, such generation must be
physically capable of producing energy in the event it is dispatched to respond to a
contingency.”®* Therefore, as explained in subsection 2, it cannot be “ phantom

energy.” *%

262. Southern aso argues that Shell’ s derating method was not conservative
because it attributed more output than Southern had historically produced.®® Shell
answers this claim by once again noting that the DPT isintended to measure
capacity and not output, leaving Southern’s criticism devoid of merit.®*’

263. Southern then asserts that Shell’ s analysis double-counts hydroel ectric
capacity because Shell examines Southern’s hydroelectric capacity in each DPT
period without decreasing the volume of water for each successive period.®®
According to Southern, capacity used in one DPT period cannot be used again in
another because hydroelectric power is limited by the volume of water above the
dam.®® According to Shell, this argument again misses the point of the DPT
analysis, which isto account for economic capacity in each of the 10 DPT
periods.”® The Commission uses the DPT to determine if the applicant has the

%9 |d. at 141.
691 Id

692 Id
693 Id
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% Seeid.
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% Seeid. at 143.
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power to charge monopoly ratesin the wholesale market in any of the ten DPT
periods, which means that the full amount of economic capacity available to
Southern in each period should be reflected.”

264. Finally, Southern attempts to justify its derating method based on the fact
that it “uses its hydroel ectric resources to benefit native load.” " Shell explains
that thisisirrelevant because using hydroel ectric capacity to serve its native load
only frees up other energy to be sold on the wholesale market.”® The net impact
remains the same.”™ Thus, Shell’s DPT is the only onein this case that reflects
unscheduled hydroelectricity capacity that could be used to monopolize the
wholesale market.”®

Staff

Saff Does Not Challenge Southern’s Five-Year Derating Method, but it
Finds Shell’ s Proffered Methodology and Logic Interesting.

265. Staff does not challenge Southern’s derating of its hydroel ectric capacity
through a five-year average of 2000-2004 hydroelectric output.”®® As noted above,
Shell challenges Southern’s methodol ogy as significantly understating “the
amount of Southern’s available hydroel ectric capacity that can be economically
supplied to the SCA.”*" Shell performed its own adjustment to Southern’s
hydroel ectric capacity, focusing only on data from the 2004 calendar year because
this “ensures consistency between the hydroel ectric generation data and the other
datainputs used in the DPT analysis.” "® Shell then adds “unscheduled

hydroel ectric capacity” that it believes “qualifies as ‘economic’ capacity under the
DPT analysis.”"® Staff thinks that “ Shell raises an interesting issue regarding
whether to include the unscheduled, but on-line and synchronized hydro capacity
when performing a DPT analysis.” Staff concludes by noting that thisis“not an
issue that the Commission has ever considered, but it does have some appeal
because the hydro capacity is on-line and synchronized to the grid.” "*°
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Discussion and Findings

266. All of the parties agree that “hydroelectric resources are energy-limited
resources,” but the parties do not all agree asto how that energy should be
accounted for. Southern and Staff agree “that hydroel ectric capacity should be
derated, or adjusted, on the basis of afive-year historical capacity factor[.]” As
noted above, however, Shell challenges Southern’s methodology as significantly
understating “the amount of Southern’s available hydroelectric capacity that can
be economically supplied to the SCA.” Shell performed its own adjustment to
Southern’ s hydroel ectric capacity, focusing only on data from the 2004 calendar
year because this “ ensures consistency between the hydroelectric generation data
and the other data inputs used in the DPT analysis.” Shell then adds “unscheduled
hydroel ectric capacity” that it believes “ qualifies as ‘economic’ capacity under the
DPT analysis.”

267. The undersigned adopts Southern’s five-year derating methodol ogy
because it complies with Commission precedent. In AEP [, the Commission
instructed applicants to derate their hydroelectric capacity using historical output
values averaged over five years. Further, Order No. 697 specifically says “that the
Commission will “alow [hydroelectric and wind] resourcesto provide an analysis
based on historical capacity factors reflecting the use of afive-year average
capacity factor.”” Moreover, Staff concurs with Southern’s approach and has
adopted it in their DPT analysis. Conversely, Shell’s derating method ignores
Commission precedent on thisissue. First, it ignores the Commission’sfive-year
derating requirement by only using data from 2004. Second, it ignores the
Commission’s historical practices instruction by adding a certain amount of
unscheduled hydro to this amount, which is the amount of hydroelectric power
that Shell alleges Southern could have dispatched but did not. Shell’s
“unscheduled hydro” incorrectly focuses on what Southern “could have done” as
opposed to what “it historically did.”

V. Treatment of Southern Companies’ control area reliability
obligations

Summary of the Parties’ Positions

268. The parties also agree that Southern is required to maintain operating
reserves, but like hydroelectric capacity, the parties disagree over how to account
for that capacity. Southern argues that the Commission permit, if not requires,
operating reserves to be deducted from economic capacity, just like native load.
Furthermore, Southern argues that it cannot sell capacity held for operating
reserves on the market and that it is has consistently met its operating reserves
requirements using economic capacity, a fact which was ensured by the dispatch
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control computer program, Automatic Generation Control (AGC). Therefore,
Southern contends that the total amounts of each of its three types of operating
reserves, as calculated by Southern, must be deducted from economic capacity.

269. Shell claims that the Commission has never permitted an adjustment to the
DPT for operating reserves. Furthermore, Shell argues that such an adjustment
effectively double-counts outages on Southern’s grid because the Joint Stipulation
requires the parties to account for outages, which will be served by the operating
reserves, through an adjustment to economic capacity. Finally, Shell
systematically refutes Southern’s claims of Commission support for its operating
reserve adjustment.

270. Staff agrees with Shell’ s criticisms of Southern’s operating reserve
adjustment, but it also disagrees with Southern’s calculation of the operating
reserves, arguing that they are over-inflated. Additionally, Staff claims that
Southern did not meet its reserve obligations as frequently asit claims. In sum,
both Shell and Staff believe that Southern has over-inflated its reserve obligations
and improperly deducted these reserves from its economic capacity.

Positions of the Parties
Southern

According to the Commission, a Proper DPT Should Account for the
Applicant’s Operating Reserves.

271. The parties do not dispute that Southern is obligated to maintain operating
reserves, but they do disagree about how these reserves should be accounted for in
the DPT analysis. According to Southernit isrequired to maintain operating
reserves, which it defines as “ generation resources that account for events such as
generation loss, errors in load forecasting, regulating requirements and
transmission unavailability.” ™* Southern claims that this generation cannot be
sold on the wholesale market.”"? Thus, a proper DPT should account for these

reserves,’t®

272. Southern argues that the Commission has clearly held that “a properly
constructed DPT may include an adjustment for Operating Reserves.” ** As
support for this argument, Southern relies on the following language from Order

115CcsIB at 99.
124,

713 Id
714 Id



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 102

No. 642:

Another adjustment discussed in the NOPR that may be needed to
accurately represent a supplier’ s ability to sell into markets is to adjust for
reserve requirements for reliability or other reasons. Generation capacity
that must be held in reserve is not available to be sold into markets on a
firm basis to respond to price increases, and therefore should not be
attributed to the supplier in the competitive analysis screen.”™

Southern then claims that AEP | built on Order No. 642, explaining that:

[c]apacity reductions as aresult of operating reserve requirements should
be no higher than State and Regional Reliability Council operating
requirements for reliability (i.e., operating reserves). Any proposed
amounts that are higher than such requirements must be fully supported and
will be considered on a case-by-case basis.... However, we emphasize that
we expect each utility to meet its NERC and regional reliability council
reserve requirements, and that absent a clear showing to the contrary by an
intervenor, the required operating reserve requirement is what we will use
as the deduction in the market-based rate calculation.™®

273. Southern maintains that these instructions were presented “as part of its
larger discussion of how to determine uncommitted capacity, both with respect to
the pivotal supplier and wholesale market share screens.” "’

274. For additional support, Southern cites Order No. 697, which held that
“[c]apacity reductions as aresult of operating reserve requirements should be no
higher than State and Regional Reliability Council operating requirements for
reliability (i.e. operating reserves).” *® According to Southern, Order No. 697
clarified that operating reserves adjustments are appropriate for the calculation of
uncommitted capacity for “ both market share and pivotal supplier measures.” *°

5 |d. at 99 — 100 (quoting Order No. 642, 93 FERC 1 61,164, FERC Stats. &
Regs. 31,111 (2000), order on reh’g, Order No. 642-A, 94 FERC 1 61,289
(2001) (Order No. 642)

18 |d. at 100 (quoting AEP I, 107 FERC 61,018 at 96).

7 1d. (citing AEP I, 107 FERC 61,018 at P 100 (We will use uncommitted
capacity amounts, as defined in connection with the pivotal supplier analysis, with
the following variations [a change in the operating reserve deduction not being
among the variations]”)).

8 1d. (quoting Order No. 697, 119 FERC 1 61,295 at P 39; cf. AEP |, 107 FERC |
61,018 at P 96).

9 1d. (citing Order No. 697, 119 FERC 1 61,295 at P 90; cf. AEP |, 107 FERC |



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 103

275. Finally, Southern claimsthat the July 27, 2007 rehearing order in PPL
Montana, clearly rejected an argument against deducting operating reserves when
it observed that if long-term commitment supply had been used to serve “native
load or operating reserve obligationg],]” then it could have been properly deducted
“because it was committed to serving native load.” ”® Therefore, Southern argues
that once the operating reserves have been established and authoritatively
guantified, the Commission requires that they be subtracted from the economic
capacity just like native load.”

Southern’s Operating Reserves are Mandatory and not
Available for Wholesale.

276. Southern first claimsthat its operating reserves cannot logically be
dispatched to the wholesale market any more than its native load committed
capacity could be dispatched.”” According to Southern, it and Staff have both
recognized “the importance of Operating Reserves in the service of native

load.” "* Indeed, the purpose of Operating Reservesis to ensure that native load is
“served reliably and economically.” ** Therefore, capacity committed to
providing Operating Reserves, like capacity committed to serving native load,
“cannot be sold in the wholesale market” anymore than capacity committed to
serving native load.”®

277. Furthermore, Southern’s mandatory operating reserves are set by NERC

61,018 at P 100).

24, at 101 (quoting PPL Montana, LLC, 120 FERC 61,096 at P 60 (2007)
(PPL Montana Rehearing Request”) (alteration in original). Southern also cites 18
C.F.R. 8 33.3(c)(4)(i)(B) for the proposition that “*[a] vailable economic capacity
means the amount of generating capacity meeting the definition of economic
capacity less the amount of generating capacity needed to serve the potential
supplier’s native load commitments, as described in paragraph (d)(4)(i) of this
section.” (emphasisadded).” 1d. Furthermore, Southern cites 18 C.F.R. 8§
33.3(d)(4)(i) —for the definition of native load commitments: “*[n]ative load
commitments are commitments to serve wholesale and retail power customers on
whose behalf the potential supplier, by statute, franchise, regulatory requirement,
or contract, has undertaken an obligation to construct and operate its system to
meet their reliable electricity needs.” (emphasis added)” SCSIB at 102.

?!1d.; see also SCSRB at 91.

22 1d. at 102.

723 |d.

724 |d

2 d. at 102 — 03.
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and implemented by the Southern Balancing Authority.””® NERC polices require
that “[t]he Control Area shall operate generation or have the necessary contracts to
operate generation to ... [m]eet its area instantaneous demand, Interchange
Schedule, Operating Reserve, and Reactive resource requirements.” '’ The NERC
Policy 1 states that

[e]ach Control Area shall have access to and/or operate resources to provide
for alevel of Operating Reserve sufficient to account for frequency support,
errorsin load forecasting, generation loss, transmission unavailability, and
regulating requirements. Sufficient Operating Reservesis defined as the
capacity required to meet the Control Performance Standard (Section A),
Disturbance Control Standard (Section B), and Frequency Response
Standard (Section C) of this Policy.”*®

Southern Properly Quantified its Operating Reserves

278. Southern then explains that its DPT breaks “ Operating Reserves’ down into
three categories. Regulation, Load Following and Contingency Reserves-
Spinning.”® These reserves vary in nature according to the following definitions
and distinctions:

* Regulation — acontrol process necessary to provide for the continuous
balancing of resources (generation and net interchange) with load;
accomplished through deployment of on-line generation using AGC to
follow the moment-to-moment changes in generation output and load levels
in the control area so to maintain system balance;

» Load Following — generation and |oad response capability—including
capacity, energy, and maneuverability—dispatched within a scheduling
period from on-line generation using AGC as required by the Southern
Balancing Authority in order to serve Southern Companies peak
instantaneous load in each hour;

» Contingency Reserves-Spinning — standby firm generating capacity
typically from on-line generation using AGC dedicated to meet the
unexpected failure or outage of a system component and return resources
and demand to a balanced state (or at least to the same level of imbalance as

214, at 103.
271d. at 103 - 04.
28 1d. at 104.

729 |d.
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the pre-contingency state) within ten minutes following a contingency.”®

279. Having explained the differences, Southern then argues that it has properly
quantified each category of its Operating Reserves for DPT purposes.” Using
datafrom the 2004 study year, Southern quantified capacity used to serve
Operating Reserve Requirements as follows:

» For Regulation, that quantification of the minimum required amount of
capacity equaled 250 MW across each hour of the 10 DPT season/load
combinations.

» For Contingency Reserves-Spinning, that quantification of capacity equaled
the greater of: (i) the 650 MW minimum value required by the Southern
Balancing Authority”®* or (ii) 1,250 MW (the minimum value required for
al Contingency Reserves) less the actual amount of unscheduled hydro in
an hour (the only generating resource that qualified as being able to provide
Contingency Reserves-Supplemental in 2004). The calculations were
performed on an integrated (average) hourly basis and the resulting values
were averaged for the 10 DPT season/load combinations.

» For Load Following, the quantification of capacity equaled the difference
between Southern Companies maximum instantaneous load levelsin a
given hour (i.e., the highest load for such an hour) and the integrated load
levels (the average load for the same hour).”® The difference between the

" d. at 104-05.

731 |d

32 «The 650 MW amount of Contingency Reserves-Spinning is based on the size
of single largest generating unit in the Southern Control Area.” 1d. at 106 n.347,
“Additionally, that amount includes a 50 MW alarm/adjustment buffer to lessen
the possibility of Contingency Reserves-Spinning inadvertently falling below 600
MW amount.” Id. “The portion of the Southern Balancing Authority ‘ Operating
Procedures document that Trial Staff refersto in its testimony specifically states
that the ‘ magnitude of Contingency Reserves-Spinning must be at |east fifty
percent (50%) of the single largest supply side contingency in the control area.’”
Id. “That document further states that ‘[r]esources classified as both spinning and
supplemental reserves must be all ocated with a realistic understanding of
operational practices and uncertainties. Uncertainties in load forecasts may
require additional spinning or supplemental reserves ...."” Id.

733 “This metric was a reasonable albeit conservative metric, the latter because the
Instantaneous portion within each hour will be, by definition, higher than that
integrated value.” 1d. at 106 n.349. “Moreover, because the data used to quantify
this amount was 10-minute snapshots.” Id. “Theintra-hour load following needed
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maximum instantaneous load and the integrated load for the hour was
determined by using 10-minute load level snapshots and assuming linear
interpolations between such 10-minute values. The resulting values were
expressed as a percentage of the computed integrated load in the hour, and
then were averaged for the 10 DPT season/load combinations.”*

Applying these values, the total Operating Reservesin the DPT range from
1,229 MW to 1,612 MW, which is between 3 and 4 percent of Southern’s peak
load.”®

These Operating Reserves Were Consistently Met and Served From
Economic Capacity.

280. Having explained how it quantified the reserves, Southern maintains that in
2004 it almost always met its operating reserves requirements.”*® Southern relies
onitsinterna procedures and record of compliance because they show “that

[ Southern’s] Load Following requirement was met 100 percent of the time; that
[its] minimum Regulation requirement was met 99.9 percent of the time; and that
[its] minimum Contingency Reserves-Spinning requirement was met 90.6 percent
of the time.” ™’

281. Southern aso claimsthat itsinternal operational procedures prove that it
met operating reserve requirements with economic capacity. Southern uses
Automatic Generation Control to dispatch its resources across the Southern
Control area, and this system “responds to variations in system freguency;
maintains the correct value of interchange power between control areas; and
maintains each unit’ s generation at the optimum economic level of output for the
system.”*® AGC maintains optimum economic output levels through “economic
dispatch,” which chooses which generators to bring on line and/or dispatch “using
the most economical resource available” “to meet an incremental need for (or
reduction in) generator output.” ”*® To accomplish this task, AGC relies “on the
area control error (ACE) logic module to perform the necessary calculations to
allow . . . economic dispatch . . . based on marginal costs.”*® In other words, this

to maintain a balance between supply and demand thus requires an additional
amount of capacity.” Id.

*1d. at 106.

" d. at 107.
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system responds in real time to changes in system conditions with the most
economic generation available, which ensures that operating reserves were met
with economic capacity. ™

282. Furthermore, Southern argues that its Form 714 system lambda filings
demonstrate that it satisfies operating reserves from economic capacity.’*
According to Southern, the lambda filings, which calculate incremental cost,
employ a*“top of stack” value, which means that the most economical resources
are dispatched first.”*® Consequently, because the Form 714 calculations for
system lambda begin with a deduction for Operating Reserves, Southern argues
that it must be using the least costly resources to satisfy thisinitial deduction,
which means that it is using economic capacity.”* According to Southern, the 714
filings and the AGC dispatch system demonstrate that Southern satisfiesits
Operating Reserves requirements from economic capacity. ™

In Fact, Southern is Required to Serve Operating Reserves
From Economic Capacity.

283. Inaddition to itsinternal procedures and record of compliance, Southern
arguesthat it is statutorily and contractually required to provide its Operating
Reserves from economic capacity.”® Specifically, Southern is required to provide
its customers with electricity “in an efficient and economical manner.”
Southern then cites “the Commission-approved |1C, which provides:

» Section 3.2 — It isrecognized that reliability of service and economy of
operation require that the energy supply to the system be controlled from a
centralized dispatching office and that this will require adequate
communication facilities and the provision of economic dispatch computer
facilities and automatic controls of generation.

o Section 3.3 — It isrecognized that the 11 C provides for the retention of
lowest cost energy resources by each Operating Company for its own
customers.

o Section 3.5 - It isrecognized by the Operating Companies that coordinated

"1 eeid.

"2 seeid. at 108-09
™ eeid.

"4 Seeid. at 109.

745 Id.

% geid. at 110.
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electric operation contemplates minimum cost of power supply upon the
interconnected system at all times, consistent with service requirements and
other operating limitations.”®

Therefore, Southern maintains that it has no choice but to provide Operating
Reserves from economic capacity lest it violate statutory and regulatory
requirements.”

Southern Systematically Refutes Shell and Saff’s Criticisms
of an Adjustment for Operating Reserves.

284. Southern first explains why it cannot logically or systematically satisfy
Operating Reserves through intra-hour purchases or recallable non-firm sales.”
“[A]t the start of each individual hour, Southern Companies must hold sufficient
Operating Reserves to meet, for the entire hour, their Regulation and anticipated
Load Following Requirements (the latter being instantaneous control areaload for
that hour), as well as their Contingency Reserves-Spinning requirement.” ™*
Southern arguesthat if it tried to satisfy its Operating Reserve requirements
through intra-hour purchases, it would be “shirking” its duties under the
instructions of the Southern Balancing Authority.”* In fact, “the only anticipatory
actions that can be taken are those that provide ‘ headroom’ for a subsequent hour
or hours.” >

285. According to Southern, Shell also claims that an adjustment for Operating
Reserves would bias the DPT in favor of transmission-owning utilities.™
Southern dismisses this claim because the adjustment merely accounts for
reality.” Thefact that it lowers Available Economic Capacity only for
transmission-owning utilities is not surprising because only transmission-owning
utilities carry Operating Reserves.”® “Certainly, if Shell Trading had such
obligations, it would be proper to take them into account in quantifying Shell
Trading’s Available Economic Capacity.” ’ Thereisno more bias created by

748 |d
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adjusting for Operating Reserves than is created by adjusting for native load.”™® In
fact, if Shell’s argument were carried to itslogical conclusion, Southern would not
be allowed to adjust for its native load because only transmission owning utilities
serve native load.™®

286. Shell argues that Southern’s approach misses the critical distinction
between “an adjustment to generation capacity” and an adjustment to native
load.”® In response, Southern contends that Shell’s argument is rooted only in a
portion of Order No. 642, which Shell reads in isolation from the directives found
in AEP | or PPL Montana.” Taken as awhole, Southern argues that Commission
precedent treats operating reserve adjustments like native |oad adjustments.”®?

287. Shell aso claimsthat “ Operating Reserves are already taken into account as
part of the DPT, insofar as Regulation and Load Following reserves are effectively
included in the native load deducted as part of the Available Economic Capacity
measure.” "* Southern maintains that thisis factually wrong.”* “The Commission
found in Order No. 642 that Operating Reserves may be accounted for in
quantifying available capacity” "®> The Commission did not temper this by
distinguishing between the different types of reserves, which islogical because
each of the three different types of reserves are “ separate and distinct obligations
that require capacity above and beyond that required to serve. . . native load.” "

288. Southern also disagrees with Shell’ s claim that Southern is deducting
Operating Reserves and then reflecting unit outagesin its DPT analysis despite the
fact that the Operating Reserves are used to respond to those outages, effectively
double counting the energy dispatched to address the outage.”’ For support, Shell
relies on the fact that “ neither [the market share nor pivotal supplier screen
account for forced outages| — presumably because forced outages are already
accounted for via operating reserves.” "®® First, Southern contends that Shell’s
argument ignores the fact that generating capacity “that is on forced or scheduled
outages, by definition, cannot provide any servicel[,]” which includes Regulation,

758 Id
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Load Following and Contingency Reserves-Spinning.’® Southern further asserts

that it is physically impossible for capacity used to serve outages to simultaneous
also exist as Operating Reserves.”™ Furthermore, Southern argues that this
position does not comport with the Commission’s guidance in Order No. 697,
which explained that:

[a]llowing deduction of forced outages will generally not change indicative
screen results, because all sellers will be able to deduct forced outages,
offsetting each other. Inthe unlikely event that forced outage numbers
were not completely offsetting, allowing forced outages in the indicative
screens would benefit owners of relatively unreliable fleets at the expense
of owners of relatively reliable fleets.”"*

This strongly suggests that “the Commission does not consider forced outages and
Operating Reserves as overlapping or subsuming one another.””? According to
Southern, the Commission has announced that when the “analysis shifts from the
screens to the more robust DPT, the analysis broadens to include planned and
forced outages’” and Operating Reserves.” "™

The Three Different Reserves Serve Different Purposes and
Require the Dedication of Separate Capacity.

289. Southern rejects Shell and Staff’ s claim that the three different reserves,
Regulation, Load Following and Contingency Reserves-Spinning overlap and
serve “double-duty.” "> Despite Shell’s claims to the contrary,

Load Following values quantified for any given hour do not include
the reserve capacity that satisfied Southern Companies Regulation
requirement. Rather, these quantified values reflect the
instantaneous load level (i.e., the highest load) in a given hour and
the integrated load levels (i.e., the average load) for that same hour,

" SCsIB at 115.
770 |d
Z; SCSRB at 108 (quoting Order No. 697, 119 FERC 61,295 at P 79).

Id.
" See 18 C.F.R. § 33.3(d)(1)(vi) (Generation capacity. For each generating plant
or unit owned or controlled by each potential supplier, the applicant must provide
... [slJummer and winter capacity adjusted to reflect planned and forced outages
and other factors, such as fuel supply and environmental restrictions.”). The Joint
Stipulation includes a provision addressing this requirement. See J-1, p. 4.
™ |d. (citing PPL Montana, 115 FERC 1 61,204, at P 60).
™ See SCSIB at 115.
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with the Load Following quantification being the difference between
the two.”"®

290. The capacity that served Regulation reserves did not “factor into either of
these calculations,” which should come as no surprise as the “250 MW margin
must be at all times maintained in addition to instantaneous load.” "’

291. Similarly, Staff’s claims lack factual grounding.””® Staff claims that the
Southern Balancing Authority’ s “ Operational Procedures’ document “explicitly
permit[s] the concurrent use of on-line generation capacity to satisfy both the
Contingency Reserves-Spinning and the Regulation components of Operating
Reserves.” " Southern refutes this claim, noting that the document defines
contingency reserve-spinning resources as “those resources which meet all the
requirements for spinning reserves and which are alocated specifically to respond
to supply side contingencies.” "® According to Southern, this distinction expressly
forbids the concurrent use of capacity to serve Regulation and Contingency
Reserves-Spinning reserve requirements.

Southern Companiesis not permitted to Serve Operating
Reserves from Uneconomic Capacity, and Thereis no Basis
from Which to Argue That it Should.

292. Next, Shell and Staff both claim that Operating Reserves should be reduced
by a certain amount of “uneconomic capacity” that hypothetically should have
been used to serve reliability obligations.”®® Southern characterizes this argument
asa“collateral attack on the DPT.” "% According to Southern, the Commission
has instructed applicants “to consider Operating Reserves as part of the Available
Economic Capacity measure.” "® Furthermore, this “uneconomic utilization”
theory iswholly reliant on hypothetical operating scenarios that are not in line
with the way the DPT or with Southern’s operating procedures.”® Specifically,
this theory assumes that Southern’ s customers would benefit if Southern “relied
upon ‘uneconomic capacity’ to provide their Operating Reserves’ because

7 1d. at 116.
77 Id
778 Id
1d. at 116 — 17 (quoting S-51, p. 38, line 20 through p. 39, line 2).
;:‘i Id. at 117 (quoting S-27, at page 3 of 4 (emphasis added)).
Id.
%2 1d. at 118.
783 Id
784 Id

785 Id
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Southern would then be permitted to sell its economic capacity at a greater profit,
essentially hedging against an “improbable” contingency.”® This argument
ignores the fact that “only Contingency Reserves-Spinning relate to the occurrence
of contingencies[,] while Regulation and L oad Following” respond to changesin
load levels, requiring their constant maintenance. Shell and Staff’ s endorsement
of serving Operating Reserves from uneconomic capacity stems from a mistaken
belief that economic and uneconomic capacity are fungible.”®” According to
Southern, this would defy its statutory”®® and contractual duties and cost the
customers more in the long run, through the passage of the cost of the risk and the
cost of replacement energy on the open market that would eventually be needed to
serve the reserves. ™™

293. Insupport of its position, Southern relies on Order No. 642, AEP |, and
PPL Montana, noting that the Commission has consistently held that Operating
Reserves should be deducted from a proper DPT analysis and has never even
suggested that these reserves should be satisfied with capacity assigned “out-of-
merit” (uneconomic capacity).’® Rather, the Commission has held that
“generation stacking” is the sole technique to be employed when conducting DPT
analysis.”"

294. Additionally, Shell and Staff’ s proposal to use uneconomic capacity to
satisfy Operating Reserves would unfairly skew the assumptions of the DPT."
The DPT assumes that all economic generation is on-line regardless of the reality
of system conditions.”” Thisinevitably overstates the amount of economic

% Seeid. “Trial Staff conducted no analysis to support its speculative claim that
Southern Companies’ customers would be *better off’ if Southern Companies sold
all off their economic capacity and served Operating Reserves out of uneconomic
capacity.” Id. at 121 “Indeed, asreveaed during the hearing, Trial Staff’s
argument was premised solely on the notion that Southern Companies suffered no
major reliability eventsin 2004 and that, in theory, Southern Companies might
come out ahead in the long run if they made enough sales from economic capacity
to offset the losses that would occur as uneconomic capacity was called upon to
meet the Operating Reserves requirements.” Id.

’%” See SCS RB at 97-100.

78 Seeid. at 103 (noting that if it sold Contingency Reserves-Spinning, betting
against the occurrence of a contingency, NERC would penalize Southern and
require it to maintain extra reserves).

% See SCSIB at 118.

" Seeid. at 119.

! Seeid.

" Seeid. at 120.

" Seeid.
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generation that Southern actually possess, but it is a necessary simplification to
make the DPT work.”* Shell and Staff’s proposal would unfairly leave this
assumption intact while eliminating the corresponding assumption that
uneconomic capacity is not used to serve native load commitments.”® “The
consequence of this selective modification of the DPT would attribute to Southern
Companies 100 percent of the capacity that is determined to be economic under
the DPT’ s stacking approach, and then add another increment to reflect capacity
that is uneconomic under the DPT construct.” "*® Thus, this methodology is clearly
biased and should be rejected.”’

Saff Miscalculated Regulation and Contingency Reserves-
Spinning Operating Reserves.

295. In addition to Staff’s other methodological flaws, Southern argues that it
also miscal culated Regulation and Contingency Reserves-Spinning.’® “Trial Staff
claims that Regulation should be 90 MW and that Contingency Reserves-Spinning
should be 486 MW (assuming it is not capable of being supplied by uneconomic
capacity).” "

296. Staff’s 90 MW guantification of Regulation reserves stems from “its
interpretation of one of the two NERC Control Performance Standards, CPS2.” %
The CPS2 metric requires that the average A CE be within a specific limit “for at
least 90% of clock-ten-minute periods (6 non-overlapping periods per hour) during
acalendar month[.]”%*" Staff contends that Southern’s 95% compliance
constitutes “imprudent operation” because it over-complies by 5%.8% Southern
rejects this theory because CPS2 “measures performance based upon data
accumulated after the fact” and “does not include any Operating Reserve
component [or] instruct Southern Companies as to what amount of capacity [it]
must carry to support their Regulation requirement.” Rather, this instruction
comes from the Southern Balancing Authority, and in 2004, the minimum amount
of capacity for Regulation was 250 MW.®* “[G]oing into a given hour, Southern

™ Seeid.

795 |d

796 |d

“71d. at 121.

" d. at 122.

799 |d

800 |d

L. at 122-23.

%02 1d. at 123.

83 |d. Inits Reply Brief Southern refutes Staff’s claim that by Southern’s
admission its Regulation reserves are only 125 MW. SCSRB at 111. Southern



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL04-124-000 114

Companies must follow thisinstruction, and this instruction alone, for purposes of
its Regulation requirement.”®* Also, this “90 percent threshold is a minimum, not
atarget.”®® NERC documents make this clear, noting that CPS2 compliance of
90% is“aminimum.”®® Therefore, Staff’s claim that “ over-compliance”
constitutes “imprudent operation,” is not sustainable.®” In contrast, Southern’s
calculation of Regulation reserves accurately reflects the 250 MW Regulation
requirement imposed by the Southern Balancing Authority.®®

297. Southern then challenges Staff’ s calculation of the Contingency Reserves-
Spinning requirement.?”® According to Staff, “the required amount of
Contingency Reserves-Spinning is 486 MW, not the 650 MW required by the
Southern Balancing Authority.”®° Staff reasons that “(a) Regulation reserves can
simultaneously serve as Contingency Reserves-Spinning, and (b) the actual
Contingency Reserves-Spinning requirement is 576 MW, not 650 MW.” 3 Staff
supportsits first argument with areference to the Southern Balancing Authority’s
Operationa Procedures document, which “explicitly permit[s] the concurrent use
of on-line generation capacity to satisfy both the Contingency Reserves-Spinning
and the Regulation components of Operating Reserves.”®? Asexplained in
subsection seven, Southern denies that this representation can be found in the
Operational Procedures document.®™® Rather, Southern contends that “the
document expressly states that ‘ resources which classify as contingency reserves-
spinning resources are those resources which meet all the requirements for
spinning reserves and which are allocated specifically to respond to supply side
contingencies.’”®* Southern interprets thisinstruction to exclude Regulation
reserves from the resources that may serve Contingency Reserves-Spinning, which
explains why Staff grossly miscal culated the amount of Contingency Reserves-

recognizes that its expert originally estimated Regulation reserves at 125 MW, but
attributes thisto a*“ conservative estimate’ that was based in the mistaken belief
that the Southern Balancing Authority permitted such deviations.” Id. at 110-11.
Southern claims that its witness adjusted his figures to reflect the total 250 MW
when he learned of thiserror. Id. at 111.
%4SCsSIB at 123
805 |d.
806 |d
%71d. at 124.
% Seeid.
% Seeid. at 124-25.
81914, at 124.
811 1d. at 125.
:ﬁ Id. (quoting S-51, at 38, line 20 - 39, line 2).
Id.
814 |d. (quoting S-27, 3 of 4).
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Spinning that Southern is required to carry.®*

298. Southern aso challenges Staff’ s second justification for its claim that the
actual Contingency-Reserves Spinning requirement is 576 MW.?'®  Southern
explains that the “Operational Procedures document and NERC Policy 1 make
clear [that] the amount of capacity carried for Contingency Reserves-Spinning isa
minimum amount.®*” According to the Operational Procedures document, that
minimum amount is ‘at least fifty percent (50%) of the single largest supply side
contingency in the control area’”®® Staff and Southern both agree that “the single
largest contingency isthe loss of one of two generation unit at the V ogtle Nuclear
Plant, each with arating of approximately 12,000 MW.”®° Under NERC
guidelines this would require 600 MW of Contingency Reserves-Spinning, but the
Southern Balancing Authority requires an additional 50 MW of Contingency
Reserves-Spinning to provide an “ alarm/adjustment buffer[.]"®%° Thus, the
required amount of Contingency Reserves-Spinning in 2004 was 650 MW.?

Shell

Southern’s Operating Reserve Adjustment to its DPT Load
Incorrectly Extends the Methodology from Pivotal Supplier Test to
the Market Power DPT Sudies, Which is Inconsistent With the
DPT’ s Purpose.

299. Shell recognizes Southern’ s “obligation to provide operating reserves,]”
but it regjects Southern’ sinclusion of “operating reserves as aload adjustment in
the DPT analysis.”®? Though “the Commission permits areliability reserve
adjustment to destination market load in applying the pivotal supplier test[,] [it]
has never applied that adjustment or anything like it more broadly, either to other
market power measures under the EC prong or to any market power measures
under the AEC form of the DPT."®* “Furthermore. . . the Commission-
authorized adjustment to the EC pivotal supplier . . . does not in any way increase
or decrease the level of generation attributed to a particular supplier[,]” which
makes it more likely that an applicant will be found to be pivotal because “the

815 eid.

816 Seeid. at 125 — 26.

817 eeid.

88 |d. (quoting S-27, at 3).
819 1d. at 126.

820 |d.

821l eid.

822 shell IB at 146.

823 |d
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lesser the sum of load plus reliability reserves the more likely an applicant’s
capacity will prove ‘pivotal’ in meeting that demand][.]”%** But Southern’s
operating reserve adjustment makes it less likely that an applicant will be found
pivotal because it subtracts “economic capacity from the applicant.” %%

300. Besidesbeing technically wrong, Southern’s adjustment violates the
purpose of the DPT analysis.?® The purpose of the DPT is to measure the
applicant’ s total “capacity to make wholesale sales at given market price levels
applicable during the ten well-defined seasons/load periods.®” According to
Shell, Southern’ s adjustment ignores this purpose by trying to reflect how it
dispatches its capacity as opposed to just how much capacity it has.*®
“Southern’s * scheduling limitations' reflect how much load Southern is actualy
committed to serving in agiven hour, which in turn isafunction of how much
energy it actually sold in the market (as well asits actual outage experience), not
how much capacity it had to sell into the wholesale market prior to dispatch.”®%
The product market at issue here is the short-term, non-firm product market, and
these transactions are not “limited to those made within the scheduling hour.” %%
Thus, Shell argues that Southern logistically could offer its capacity to the
wholesale market “long before the hour in which units are actually dispatched.” %
Southern’s Adjustment Unjustly Biases the DPT in Favor of
Vertically Integrated Transmission Owners.

301. Furthermore, Southern’s adjustment creates a biasin favor of vertically
Integrated transmission owners that runs counter to the “Commission’slong-
standing concerns” about such utilities exercising market power.®*? Southern’s
adjustment would permit transmission owning applicants to reduce generating
capacity by operating reserves and “ planned outages, forced outages, and native
load[.]” Presumably, thisiswhy Southern’s operating reserve adjustment is not
supported by “AEP |, AEP |1, [or] Order No. 592.”%% According to Shell, this
adjustment would abandon the careful balance the Commission has created
between recognition of the “vertically integrated utilities native load

824 1d. at 146-47.
825 |d

826 |d

827 |d

828 eid.

829 |d

830 |d

811d. at 147-48.
82 1d. at 148.

833 |d
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requirements’ and “its recognition that such utilities control a portfolio of
generation resources with which they also compete in wholesale markets.” %

Southern Critically Misinterpreted Order No. 642.

302. Shell then claims that Southern has misread Order No. 642 and as such its
position on this issue is unsupported.®®* The passage that Southern allegedly
misinterpreted reads as follows:

Another adjustment discussed in the NOPR that may be needed to
accurately represent a supplier’s ability to sell into marketsisto
adjust for reserve requirements for reliability or other reasons.
Generation capacity that must be held in reserve is not available to
be sold into markets on afirm basis to respond to price increases,
and therefore should not be attributed to the supplier in the
competitive analysis screen.®®

303. Shell arguesthat this passage only demonstrates “a willingness to consider
adecrease to a supplier’s economic capacity for DPT purposes based on an
operating reserve obligation, not an increase to the native load deducted to
calculate AEC.”®" Shell then explains that the distinction between adjusting
generation capacity instead of adjusting native load is*“critical” because if
generation, or economic capacity, is to be adjusted, Southern first must
demonstrate that operating reserves represent economic capacity.**® According to
Shell, Southern has provided no evidence that its reserves are served from
“economic capacity.”®° Rather, it has attempted to “side-step” this problem by
recasting the adjustment as “an increase to native load[,]” but, as noted above, the
Commission has never made such an adjustment to native load.®*°

8% 1d. at 148-49. (citing as example AEP |, 107 FERC 61,018 at P 87-89). Even
Southern’ s witnesses acknowledge that this adjustment is not standard in most
DPT analysis with Dr. Hieronymus admitting that he “has never used such an
adjustment in any of the hundreds of DPT analyses he has performed over the
years. |d. at 149.
% 1d. at 149.
:zj Id. at 150 (quoting Order No. 642, FERC Stats. & Regs. 31,111 at p. 31,889).
e
%91d. at 150-51.

80 d. at 151.
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Any Adjustment for Operating Reserves is Duplicitous Because the
DPT Already Accounts for Outages.

304. Next, Shell claims that Southern’s adjustment to operating reserves
“effectively double counts for outages on the Southern system.”®** Shell explains
that the Joint Stipulation requires the derating of economic capacity to “account
for outage-related absence of generation during some hours of the DPT
periods.”®? But then Southern’s proposed operating reserves adjustment for
operating reserves decreases capacity a second time; this time from the load side
of the AEC equation.?*® In other words, Southern first decreases its economic
capacity by accounting for outages and then uses those same outages under the
guise of operating reservesto increase its native load, which isfinally subtracted
from economic capacity to yield AEC.** “In addition, Southern’s average outage
derating of approximately 3,789 MW is much larger than its average operating
reserve adjustment of approximately 1,308 MW.”®* According to Shell, “the fact
that the DPT analysis already accounts for such a significant amount of derated
capacity indicates that it should not be further derated to account for any portion of
Southern’s operating reserves.” 3%

Shell’ s Suggested Operating Reserve Adjustment Lacks
Support.

305. Shell disputes Southern’s belief that AEP | supports its accounting of

reserves.®*’ Shell presents Southern’s argument as:

the Commission allowed consideration of operating reservesin computing
the indicative screens, and (2) the Commission referred to the AEC form of
the DPT asthe DPT’s *anaog to uncommitted capacity,” therefore (3) the
DPT *analog’ should incorporate the same capacity adjustment as the
indicative screens.” 3%

306. Shell disagrees with thisinterpretation because it “fails to acknowledge that
the DPT —which predates AEP | — has never been adjusted to account for

841|d
842|d'
843 4.
84 14d.
8514

84 |d. at 151-52.

871d. at 152.
88 |d.
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operating reserves.”®° Shell refuses to accept that AEP | substantially altered the
standard DPT practice with asingle word, “analog.”®®° According to Shell,
Southern’ s interpretation “ignores the context of the discussion in AEP | on which
[it] relies.”®! First, AEP | explains that “the EC form of the DPT isthe ‘analog’ to
the indicative screen’s ‘installed capacity.”” Immediately thereafter, the
Commission “references AEC asthe ‘analog’ to the indicative screen’s
‘uncommitted capacity’ — not because the capacity measured under the AEC and
uncommitted capacity need be identical, but ssmply because both AEC and
uncommitted capacity are the ‘net’ result of native load adjustments to EC and
installed capacity, respectively.” %2

307. Furthermore, Southern’s seizure upon the term, “analog,” in AEP | ignores
the difference between the purpose of the indicative screens and the purpose of the
DPT aswell as the differences between the two tests methodologies.®*® First,
“[t]he Commission intended the indicative screens to be a quick check to rule out
applicants who clearly do not possess market power, while the DPT was designed
to be a more thorough and robust analysis.”®* Second, the indicative screens
“evaluate the potential for market power in peak load periods],]” and they “do not
adjust capacity for planned outages, forced outages, and operating reserves.” %
Rather, “[t]he capacity measure used in the pivotal supplier indicative screen only
accounts for operating reserves, while the market share indicative screen accounts
for operating reserves and planned outages, but neither account for forced outages
— presumably because forced outages are already accounted for via operating
reserves.”®® Here, all of the DPT analyses “reduce Southern’s capacity for both
planned and forced outages, and thus no further reduction to its capacity to
account for operating reserves is necessary or appropriate.” %’

308. Next, Shell discredits Southern’s interpretation Paragraph 90 of Order No.
697, which Southern presents as support for its adjustment.®® According to Shell,
“[t]hat portion of Order No. 697 addresses only the Commission’s market share
indicative screen for market power, not the more detailed DPT analysis.”®*°

894,
850 |d.
&1ld. at 153.
852 |d
853 |d.

84 Shell RB at 61.
85 ghell IB at 153.
856 Id

871d. at 154.

%8 eeid.
859 |
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“Moreover, the Commission there rejects calls to modify the existing market share
indicative screen.”®° Shell concludes that Southern misrepresents the impact of
Paragraph 90 on the proper accounting of operating reserves in the DPT.®*

309. Shell also rejects Southern’s reliance on PPL Montana as support for its
operating reserves adjustment.®®* Shell claimsthat PPL Montana “did not address
the propriety of an operating reserves adjustment to native load under the AEC
prong of the DPT like the one proposed by Southern in the instant proceeding.” %%
All that PPL Montana said was that “the commitment of such long-term, firm
resources by a vertically-integrated utility to serve operating reserve obligations
would justify deducting those resources from a calculation of uncommitted
capacity.”®* According to Shell, this merely repeats the instruction provided by
the Commission in both Order No. 642 and its regulations.®® Southern’s
interpretation is actually a request for the Presiding Judge to make the
inappropriate analytical leap to increase native load by Operating Reserves.®®

310. Finaly, Shell claimsthat Southern misinterpreted 18 C.F.R. §
33.3(c)(4)(i)(A) (2007).%%” According to Shell, the quoted language from the
regulation does not contain even areference to adjustments for operating
reserves.®® “Instead, Southern merely quotes the Commission’s definitions of
economic and available economic capacity and the Commission’ s generic
definition of native load, emphasizing language stating that native load involves
“an obligation to construct and operate its system to meet their reliability
electricity needs.’”®° Shell interprets this language to merely be a“generic
characterization of the obligationsimposed by statute and regulations on |oad-
serving utilities, rather than any attempt to endorse a native load adjustment for
operating reserves under the AEC prong of the DPT.”#7

80014,

861
Id.
::z Shell RB at 62 (citing SCSIB at 101).
Id.
8% d. (citing PPL Montana 115 FERC 61,204 at P 60).
865
Id.
866 |d
87 e jd. at 62.
88 See id. at 62-63,

:‘752 Id. at 63 (quoting SCS IB at 101-02).
Id.



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL04-124-000 121

Southern has Failed to Provide Support for its Belief That it Serves
Operating Reserves From Economic Capacity.

311. Southern’sclaim that it serves Operating Reserves from economic capacity
confuses “economic” dispatch capacity with “economic capacity” asthat termis
understand in relation to the DPT. ®* Southern claimsthat it providesits
operating reserves from economic capacity.®” But just because capacity is
“economic” for DPT purposes and is controlled by Automatic Generation Control,
does not mean that the same capacity is presumed to be economic for purposes of
the DPT.®"® Therefore, Shell concludes that the record does not support
Southern’s claim that it served operating reserves from “economic capacity” as
that term is used in the DPT precedent.®™

Staff

Contrary to Southern’s position, the Commission Has Not
Consistently Recognized Operating Reserves as an
Appropriate Element for Consideration in the DPT.

312. Staff assertsthat Southern’s argument that the Commission has “clearly and
consistently” recognized an adjustment for operating reservesin a properly
constructed DPT cites several Commission decisionsin support,®” but the claim
issimply not true.”® The Commission has neither “clearly nor consistently”
indicated that operating reserves should be included with native load and deducted
from economic capacity to compute available economic capacity in either the
market share or market concentration tests of the DPT %" Staff assertsthat “...the
most that can be said is that the Commission has never squarely addressed (and
certainly never when the subject was in dispute) the treatment of operating
reservesin aDPT.” Staff pointsto, among other things, the fact that Southern’s
own witness, Mr. Frame candidly acknowledges, “I do not believe that the
Commission has previously addressed how control area obligations should be

®l Seeid. at 65.

872 Seeid.

878 Seeid.

74 1d. at 66.

87> Southern IB at 99-102.

%70 Staff 1B at 83-86 and Staff RB at 33-40.

8" The only exception explicitly stated by the Commission is the DPT pivotal
supplier test, and in particular, the EC portion of that test. Only with respect to
that limited portion of the DPT has the Commission consistently recognized an
adjustment for operating reserves. AEP | at P 108; Order No. 697 at P 108.
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reflected in DPT analyses.”®® Rather, Staff argues that “... Commission
precedent, such asit exists today, can easily and reasonably be interpreted to
suggest that an adjustment for operating reserves is improper when measuring
market share or market concentration in a DPT analysis.” %"

Miscal culations of Operating Reserves Have Profound
Effects on the DPT’ s Results.

313. Strictly in the alternative, Staff argues that if operating reserves are to be
added to Southern’s native load, than they need to be correctly computed. Staff
explains that adjustmentsin the DPT to account for operating reserves can “have a
significant impact on the DPT results.”®®° Thisimpact is seen in Staff’ s three price
sengitivities “in which all variables (i.e., market price and import capability)
except operating reserves are held constant: Exhibits S-45, S-46 and S-50.”%" “In
Exhibit S-45, operating reserves were not considered in the DPT analysis at all.” %
In that study, Southern’s market share was “ above 20 percent in seven DPT
|oad/season periods.”® “In Exhibit S-46, operating reserves were considered but
offset by uneconomic reserves and generation.”®®* There, “ Southern had a market
share above 20 percent in five DPT load/season periods.”®* “Finally, in Exhibit
S-50, Southern’s own total operating reserve adjustment was reflected in the
DPTI,]” which “showed Southern with a market share above 20 percent in only
three load/season periods.” % These drastic variances in DPT results prove that
the choice of operating reserve adjustment methodol ogy can have a substantial
impact on whether an applicant is granted market rate authority.®*’

Saff Recognizes Southern’s Duty to Maintain Operating Reserves as Well
as the Differences Between the Different Categories of Those Reserves.

314. Staff recognizes that NERC and the Southern Balancing Authority require
Southern to maintain operating reserves.®® The three types of operating reserves

878 Exh. SCS-32 at 49. Mr. Frame'sview is directly contrary to Southern’s claims
with respect to the consistency of Commission precedent.
87 Steff IB at 83-86; Staff RB at 33-40.

%80 Staff IB at 64.

881 |d

882 |d

%83 1d. at 64-65.

%4 1d. at 65.

885 |d

886 |d

%7 Seeid.

%88 See id. at 65-66.
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at issue here are Regulation, Load Following Services and Contingency Reserves-
Spinning.®® “Regulation reserves and Load Following reserves require similar
capacity capabilities and both provide for real-time balancing of load and
generation in the control area.”®*® “The difference between them is that
Regulation reserves provide resource and demand balancing within seconds or
minutes while Load Following reserves provide resource and demand balancing
over alonger time horizon (i.e., these resources follow load changes within
minutes or hours).”®*" “The amount of required Load Following, unlike that for
Regulation and Contingency Reserve-Spinning, is not afixed quantity but changes
in response to hourly changesin load.”®? “Contingency Reserve-Spinning
reserves are held specifically to respond to supply contingencies (e.g., the
unexpected loss of some or al of agenerator or transmission line) and must be
able to be deployed within about ten minutes.” %

Saff Explainsits Calculation of Southern’s Operating
Reserves.

315. Staff clamsthat its calculation of Southern’s operating reserves
requirement is the most accurate in this proceeding.®®* According to Staff,
“adding any operating reserves to the load used in the DPT isimproper so long as
there exists uneconomic capacity in amounts equal to or exceeding the operating
reserve requirements at the given market price.”®® Regardless of whether they are
added to load or not, Staff claims that Southern miscalcul ated its reserve

%9 Seeid. at 66.

890 |d.

81 |d. “Staff witness Ballard disagrees with the view of Southern witness Moore
that Regulation and Load Following capacity is held for the purpose of meeting
Instantaneous peak load every hour.” 1d. at 67 n. 173. “Mr. Ballard explains that
Southern’ s generation cannot physically respond the moment a change in demand
occurs.” 1d. “Rather, Frequency Response supplied out of al on-line generators
(both Southern and non-Southern) can be deployed to respond to moment to
moment changes in demand.” |d.

892 |d

893 |d. at 66-67. “There are two types of Contingency reserves — Supplemental and
Spinning. NERC specifies that 50 percent of Contingency reserves should be
Contingency Reserve-Spinning. Id. at 67 n.175. “No onein this proceeding
claims that the capacity providing Contingency Reserve-Supplemental should be
reflected in the DPT analysis and therefore Contingency Reserve-Supplemental is
not at issue.” 1d.

%41d. at 67

% 1d. at 68,
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obligationsin the first instance.®*® In reaching this conclusion, Staff does not
dispute Southern’s Load Following quantity, but it does dispute Southern’s
Regulation and Contingency Reserves-Spinning quantifications.®’

Southern Miscal culated its Operating Reserves.

316. Staff contends “that the total Contingency Reserve-Spinning requirement
was no more than 600 MW during 2004 based upon Southern’s discovery
response showing its own unit commitment reports and next-day calculator reports
for 2004."%%® Specifically, the documentation provided by Southern shows “that
the target Contingency Reserve-Spinning for the next day was 600 MW, not 650
MW as claimed by Southern.”®®° In fact none of Southern’s operating policy
documents supports “the 650 MW value.” *®

317. Southern’s OATT and the Southern Balancing Authority require Southern’s
“Contingency Reserve-Spinning obligation [to be] based on one-half of Southern’s
largest contingency.” ! Examining Southern’s 2004 Form 1, Staff “found that
Vogtle Unit 1 was the largest contingency with a net demonstrated capability of
1,152 MW (4 MW higher than Vogtle Unit 2 in 2004).” Given thisinformation,
Staff “calculated that the actual Contingency Reserve-Spinning for 2004 was 576
MW (1,152 MW = 2).”%2 According to Staff, this proves that Southern’s 650
MW isincorrect.®®®

318. Similarly, Staff claims that Southern’s “ quantification of Regulation
reserves iswrong.” %* Staff asserts that it performed a“more refined cal culation”
and “ determined that Southern maintained no more than 90 MW of Regulation in
2004, rather than the 250 MW continuous requirement” that it now claims.*
Staff contends that the wide discrepancy stems from Southern’s
“misunderstanding of the nature of Regulation reserves and how Automatic
Generation Control (AGC) equipped units provide Regulation services.” %
According to Staff, Southern “incorrectly assumes that [it] needs to have

8% 1d. at 68-69.
897 1d. at 69.

898 |d.

899 |d.

900 |d.

901 |d.

%2 1d. at 69-70.

93 d. at 70.
904 Id

905 Id
906 Id
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unloaded, AGC capacity capable of responding to instantaneous demand
changes.”®" But according to Staff, “it isimpractical and impossible for
Southern’s AGC generation units to provide an instantaneous service response.” °®
319. Staff “explainsthat by the time an electronic pulseis sent by Southern’s
System Control (typically every six seconds) that a change in demand has
occurred, the demand change that initiated the pulse has aready come and gone
and a new demand change has occurred.”®® According to Staff, “the six second
pulses nudge the AGC generators up or down so that over aten minute period the
Regulation and Load Following needs of Southern are met within a NERC-
required range 90 percent of the time.”*® Therefore, “[a]ny instantaneous (nearly
Instantaneous) response must come through frequency response from units
belonging to Southern and other generation units connected to Southern, not from
Regulation reserves,” !

320. Additionaly, Southern contends that Staff’s 90 MW calculation ignores
NERC's control performance standard.®* Initsreply brief, Staff explains that
Southern is missing the point.”® The DPT does not measure control standards.
It measures the capacity held at different points during a selected study year.*
Therefore, Staff supportsits 90 MW calculation as reflecting Southern’s 90%
compliance with NERC's control performance standard.”® When Staff
“performed a correct analysis of the ten-minute load data Southern generated for
2004,” it “found that Southern only needed to maintain 90 MW of Regulation in
order to meet the NERC 90 percent performance requirement.”

914

321. Staff also clamsthat “both the Load Following and Regulation obligations
of Southern can be met under NERC performance requirements from capacity
having the same capabilities[,]” and because “ Southern has sufficient Load
Following capacity[,]” it can use that to satisfy its Regulation reserve
requirement.”®

971d. at 70-71.
%814, at 71.

909 |d.

910 |d

911 |d

%12 gtaff RB at 61.
913 |d

94 eid.

95 Seid.

916 e

17 Staff IB at 72.
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322. Finaly, “in determining [its] operating reserve values [ Southern] not only
incorrectly adds [its] full amount of 250 MW of Regulation reserves to the full
amount of Load Following reserves but incorrectly adds [its] 250 MW of
Regulation reserves to [its] 650 MW of Contingency Reserve-Spinning reserves
for acombined 900 MW.”**® Thisis unnecessary because Staff claims that “the
AGC-equipped capacity that provides Regulation (i.e., Regulation Reserve-
Spinning) can be the same capacity that provides Contingency Reserve-Spinning
serviceg | because “[t]he DPT is an economic model and not a model that
follows system operations.” % Therefore, “ Southern should not reduce marketable
capacity in the DPT for Regulation reserve in addition to Contingency-Reserve
Spinning.” %! “The capacity that provides Regulation is subsumed in the capacity
that provides Contingency Reserve-Spinning services,” and “[€]ven if on an
operational basis Regulation is not fully subsumed in Contingency Reserve-
Spinning, so long as Regulation and Contingency Reserve-Spinning could be (as
opposed to must be) served by the same capacity, the combined reserve values
should not be reflected in the DPT.” %%

323. Staff then appliesthislogic, and properly calculates the total amount of
Contingency Reserves Spinning to be no greater than 576 MW, which Staff
supports with Southern’s own operational records.*”® According to Staff, these
records state “that Regulation and Contingency Reserve-Spinning both require
synchronized capacity, and explicitly permit the concurrent use of on-line capacity
to satisfy both the Regulation and Contingency Reserve-Spinning components of
operating reserves.” %* “The 1,200 MW represents the approximate total of
operating reserves during the daily hourly peaks, including both Contingency-
Supplemental and Contingency-Spinning, and therefore does not also encompass
Load Following capacity.” %%

Saff Presents Three Sensitivity Analyses That Confirmthe
Reliability of its Treatment of Operating Reserves.

324. Staff presents the results of three sensitivity analyses comparing its values
against Southern’s “to determine which . . . reserve value was most often met in

919 Id
90 d. at 72-74.
21d. at 73-74.

922 |d. at 74.
923 |d

924 Id

925 Id
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Southern’s actual performancein 2004.”9%° “In thefirst analysis, [Staff] analyzed
the ten-minute reserve data used by [Southern] along with ten-minute load data
provided by Southern[,]” which showed “that Southern failed to meet [its] claimed
Regulation and Contingency Reserve-Spinning requirement of 900 MW 15
percent of the time while the data showed that [ Staff’s] 576 MW failed only 8
percent of thetime.” %’ Staff then “converted the 10-minute data used by Mr.
Moore into hourly data.”%® This analysis showed that Southern’s “ claimed
Regulation and Contingency Reserve-Spinning requirement of 900 MW was not
met 17 percent of thetime[,]” but Staff’ s “ Regulation and Contingency Reserve-
Spinning requirement of 576 MW was not met only 9 percent of the time.” %%
Finaly, Staff “reduced the hourly observations in the preceding analysis to the
peak hour each day[,]” and this test showed that Southern’s proffered “900 MW
value failed 27 percent of the time while Mr. Ballard’s 576 MW value failed only
10 percent of thetime.”**® Given Southern’s higher rate of compliance, it appears
that Staff’s calculations of reserves more accurately reflect Southern’s historical
practices.

Southern’s Explanations are Irrelevant Because They Either
Fail to Balance the Equation or Reflect Self-lmposed
Burdens.

325. InitsReply Brief, Southern attempted to explain that it was mistaken,
claiming “that deviations from operating reserve requirements do not relate to
Regulation but rather relate to the Contingency Reserve-Spinning requirement.
Therefore, Southern asserts that Regulation reserves must be reset to 250 MW.%%
Whether thisis correct or not, Staff notes that “while [ Southern] made an upward
125 MW adjustment to [its] Regulation value, [it] did not then follow [its]
rationale and make a corresponding downward adjustment to [its] 650 MW
Contingency Reserve-Spinning value.” %

» 931

326. Staff also argues that Southern’s Contingency Reserve-Spinning value
should not include the 50MW buffer because that is a buffer imposed solely by
Southern’s own judgment.®** Staff argues that only obligationsimposed by NERC

926 Id

927 |d

928 |d

929 |d

%0 1d. at 75.

%1 Staff RB at 41.
932 |d

933 |d

%% Seeid.
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or other regulatory bodies should be recognized in DPT analyses.**

Southern has not Provided Sufficient Evidence to Support its High
Operating Reserve Compliance Figures.

327. Staff next rejects Southern’s claims that it met its proffered reserve
obligations over 90% of the time.**® According to Staff, Southern’s “ data set did
not in fact reflect hourly instantaneous peak data because L oad Following amounts
were included asif Load Following was not fully deployed during the hour.” %%
Staff contends that the problem liesin the fact that Southern used “hourly
integrated (simple average) values,” as opposed to “instantaneous values.” %® The
values used by Southern reflect “the Load Following reserves for the peak hour
each day, not the instantaneous peak.”®*° Staff claims that the practical effect is
reserve values higher than they otherwise should have been which in turn leads to
higher reported percentages of compliance.**

Operating Reserves Should be Served From Uneconomic
Capacity to the Greatest Extent Possible.

328. Staff then argues that these reserves should not be deducted from available
economic capacity as long as uneconomic generation and uneconomic reserves are
available to satisfy these reserve obligations.*** This argument flatly rejects
Southern’s claim that operating reserves must be satisfied using economic
capacity, which has the effect of reducing available economic capacity and
reducing Southern’s apparent market power.%*

329. Firgt, Staff argues “that Southern has no policy or requirement to maintain
Contingency Reserve-Spinning capacity that is economic (i.e., has incremental
costs |ess than any particular market price).”** “Indeed, capacity that provides
Contingency Reserve-Spinning need not be subject to automatic control under
AGC and certainly may well be on-line and uneconomic.”*** “Staff claims that
even uneconomic, unloaded units operating at minimum run conditions qualify as

95 Seid.

96 seeid. at 42.
%71d. at 43.

938 |d.

%91d. at 43.
940 |d
%1 gtaff IB at 75.

92 seeid. at 76.
943 |d.
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Contingency Reserve-Spinning.”** In other words, the “unloaded capacity” held
in reserve has inherently “not been dispatched and cannot in any sense bein
economic dispatch” until it is actually dispatched.**

330. Additionally, Staff rejects Southern’ s suggestion that operating reserves are
an “input into the calculation of 714 system lambda’ values, which means that
they must be served from economic capacity.**’” According to Staff, this
suggestion is inherently fal se because capacity held in reserve remains
“unloaded,” which in turn meansthat it cannot have an “incremental cost.
Because system lambda only calculates incremental codt, it is therefore impossible
for operating reserves to be an “input.”**® Staff also relies on the fact that the
Wholgle rates “billed by Southern for its ancillary operating reserve services’ are
fixed.

» 948

Whilethese . . . wholesale rates and reserve services are not separately
stated in retail rates, nonethel ess the costs of reserve services are fixed and
must be allocated on a fixed cost basis between jurisdictions. Otherwise
Southern would be over-or under-recovering its overall cost of service
resulting in cross-subsidies between wholesale and retail jurisdictions. As
the service involves areservation of capacity, it stands to reason that any
charges would be established as fixed, average cost charges and not
variable or incremental charges. ™

This means that from a billing perspective, even Southern does not view
operating reserves as having an incremental cost and thus does not include them as
an input in their 714 lambda filings. >

331. Staff recognizesthat “ Regulation reserves come from units that are
equipped with AGC, which assures that Regul ation service is provided by the
most economic generation that is available.” ®>* But Staff argues that “the
Regulation requirement should not result in a reduction to available economic
capacity so long as uneconomic, synchronized and unloaded AGC-equipped

\d. at 76-77
96 gaff RB at 47.
947

Id.
948 |d
9 seid. at 48.
950 Id
%1 |d. at 48-49.
%2 Seid.
93 gtaff IB at 77.
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capacity is available to provide the service.”®* The fact that Southern’s dispatch
methodology claimsto satisfy Regulation reserves from the least costly resource
does not mean that Regulation reserves are satisfied with “economic capacity” for
DPT purposes.™®

332. “With respect to Load Following,” Staff contends that “ Southern can also
rely on uneconomic capacity to meet those obligations.”**° First, the Commission
has not released aregulation or order to the contrary.**’ Second, Staff postulates
that “ capacity that provides Load Following services could be made available to
the non-firm wholesale market, up to the time that it is actually called into
service.”*® |n fact, “[a]slong as Southern has enough capacity to meet its
reliability obligations and is being compensated for at least its incremental costs, it
isto Southern’ s advantage to make L oad Following capacity available to the non-
firm market.” %>

Serving Operating Reserves From Uneconomic Capacity is
Logical Because it Will Actually Free up Economic Capacity
for Opportunity Sales.

333. Because none of Southern’s operating reserve requirements must be
satisfied from economic capacity, the DPT should only account for such reserves
“to the extent that Southern does not have sufficient on-line, synchronized
capacity to satisfy its reliability obligations from units that have a higher
incremental cost than the prevailing wholesale market price.”*° Staff argues that
thisis actually the most cost effective approach because it frees up economic
capacity for “opportunity sales’ in wholesale markets.*®* The profits made from
these “ opportunity sales’ can then be passed through to Southern’ s customers.

334. Furthermore, “absent a contingency there are no additional costs associated
with relying on uneconomic capacity for reserves and Southern has the

%414
%2 Seed.
956 Id
%7 4.
98 |4
959 Id

%0 |1d, When staff calculated Southern’s total amount of available uneconomic
capacity, it conservatively included only “ Southern’s on-line, uneconomic AGC-
equipped unitg[,]” leaving out other uneconomic units that Staff believes could be
used for Contingency Reserve-Spinning and Load Following. Seeid. at 78.
961

Id. at 77.
%21d. at 77-78.
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opportunity to profit from the sale of its economic capacity.”** If such a
contingency were to occur, these “non-firm, opportunity sal€[s] could be curtailed,
thereby avoiding or mitigating the incurrence of higher costs.”*** “Southern
simply has to assess the chance of a contingency when making asale in the
market.” 9%

335. The DPT should assume that Southern operates at the lowest costs to
maximize benefits for ratepayers and shareholders, which means that it should not
assume that operating reserve obligations are served from economic capacity.”®
Thus, “ Southern should meet its native load obligation with the cheapest available
capacity, sell the next most economical capacity to the extent it can, and then meet
Its reserve obligations with the most economical capacity left whether or not it
qualifies as economic capacity for purposes of the DPT.” %

Southern’s Discovery Responses and Hearing Testimony Support Shell’s
“ Opportunity Sales” Theory.

336. Staff clamsthat Southern’s discovery responses and the testimony of
Southern’s witness, Mr. Moore lend credence to the theory that using uneconomic
capacity to serve operating reserve obligations can free up economic capacity for
lucrative opportunity sales.*® According to Staff, Southern admitted in discovery
that it would “engage in purchases, commit additional units such as combustion
turbines (which are generally higher cost units), curtail non-firm sales or dispatch
hydro resources’ if the “operating reserves should ever approach unacceptably low
levels.”%° Southern explained that “ such actions have the effect of displacing
AGC resources so that additional capacity is available to provide Operating
Reserves.” ¥ “|n addition, at hearing, Mr. Moore admitted that Southern’s
purchases of power can free up AGC units (i.e., AGC units are backed down,
creating operating reserves as purchases come into the system).”®"* “Furthermore,
Mr. Moore confirmed that Southern’s must run units, when operating out of
economic order (i.e., above where they would otherwise be economic), displace
cheaper resources on the system.”®”? Therefore, Staff argues that Southern has

%3 |d. at 81.
%4 d.

965 Id

%6 seeid. at 78.
%7 Staff RB at 58-59.

%8 gtaff IB at 79.
99 4.

970 Id

91 d. at 79-80.
92 |d. at 80.
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conceded “that uneconomic capacity can displace or free up AGC capacity to
provide operating reserves.” *"

Southern’s Criticisms of Shell’s“ Opportunity Sales’ Theory are Without
Merit.

337. Staff rgjects Southern’s claim “that using uneconomic generation and
uneconomic reserves to offset operating reserves increases Southern’s EC and
AEC and improperly combines the DPT generator stacking technique with
information from actual system operations that tends to overstate the amount of
capacity that Southern can sell in the wholesale market.”®"* Rather, Staff’s “ offset
of operating reserves simply reduces the amount of load . . . that is deducted from
EC to determine AEC.”®”> Southern’s second criticism, that Shell’s use of
uneconomic capacity overstates Southern’ s capacity, again “fails to recognize that
the key question in a DPT analysisis the amount of capacity that a supplier could
potentially sell to the market” as opposed to how much capacity the supplier has
traditionally sold to the market.’”® Under Staff’s approach, Southern’s
uneconomic capacity actually serves a purpose by serving operating reserves and
freeing up economic resources for sale to the wholesale market.*””

Neither Logic nor the Commission Supports Southern’s
Treatment of Operating Reserves.

338. Staff also maintains that Commission precedent runs counter to Southern’s
treatment of operating reserves.’”® Though Southern correctly “states that AEP |
allows applicants to deduct operating reserve requirements from uncommitted
capacity when performing indicative screens,” it “then mistakenly conjectures that
because available economic capacity isthe DPT’s ‘analog’ of uncommitted
capacity, operating reserves should likewise be deducted in the DPT.”%"® Staff
recognizes that AEP | permits applicants to add operating reserves to their load
levels when performing the pivotal supplier test for the DPT. But it claims that
AEP | is“silent as to how operating reserves should be taken into account in the
DPT market share and market concentration tests, thereby leaving the distinct
impression that operating reserves should not be added to load in those DPT

93 1d. at 79.
4 1d. at 82.
975 |d
976 Id
9" Seeid. at 83.
98 Speid.
99 |d. (internal quotations added)
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tests.” % Staff then clarifies that “the most that can be said is that the Commission
has never squarely addressed . . . the treatment of operating reservesin a DPT.” %!

339. Moreover, this methodological distinction between the pivotal supplier test
and the market power tests makes logical sense.®? An applicant is pivotal if the
load level is greater than the competing total economic capacity.” If operating
reserves are added to load levels, then it renders the test more conservative
becauseit is more likely that an applicant will be found to be pivotal.®®* In
contrast, if operating reserves are added to load levels in the market power tests,
the applicant’ s market share and the market concentration (HHI) are reduced,
which runs counter to the Commission’s overriding concern to protect customers
from a potential monopolist.”® Therefore, incorporating the operating reserve
adjustment to the DPT market power analyses would eviscerate the Commission’s
careful balance between the pivotal supplier analyses and the market power
analyses, which should be primarily focused at diffusing market power.

340. Staff also rejects Southern’s claim that paragraph 90 of Order No. 697
requires “an operating reserve adjustment [to] be made not only in the pivotal
supplier test but also in the market share test of the DPT.” % Staff argues that this
section of Order No. 697 “falls under the indicative screen portion of the order and
addresses solely the pivotal supplier and market share indicative screen tests, not
the DPT tests.”*®" Additionally, “there is nothing new in Order No. 697 on this
subject.” % Just asit wasin AEP I, the only mention in Order No. 697 of an
operating reserve adjustment for the DPT “isin the pivotal supplier test for EC
portion of the DPT.” %%

341. Additionaly, Staff disagrees with Southern’s interpretation of Order No.

642.9° According to Staff, Order 642 explains that the Commission prohibits the
sale of operating reserve capacity in the firm energy market, which is not at issue
here.*!  The relevant product market in this case is short-term, non-firm energy,

980 Id

%l gtaff RB at 33.

982 gtaff IB at 84.
983 |d
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which does not |eave room for a discussion of firm energy.*?

342. Contrary to Southern’s claims, Staff believes that its treatment of operating
reserves fully complies with PPL Montana.**® According to Southern, PPL
Montana held that “operating reserves should be deducted in a DPT in conjunction
with the native load obligation.”*** Staff acknowledges that PPL Montana said as
much, though Staff argues that it was said in passing while dealing with another
issue and should not control the issue here.®*® Regardless, Staff claimsthat its
approach actually complies with PPL Montana because it does adjust for
operating reserves. Staff simply accounted “for operating reserves to the extent
the reserve requirement could not be met from uneconomic capacity.”*° PPL
Montana did not address whether operating reserves should be satisfied from
economic or uneconomic capacity.”’ Staff assertsthat is an issue of first
impression before the Presiding Judge.**®

343. Finaly, Staff takes issue with Southern’s broad interpretation of 18 C.F.R.
§ 33.3(d)(4)(1).*° Southern interprets 18 C.F.R. § 33.3(d)(4)(i) to mean that
operating reserves should be treated like native load for DPT purposes.'®
According to Staff, this section of the Regulations says nothing about DPT
criteria’® When the Commission has previously referred to the proper treatment
of native load and operating reserves, it is has always done so separately.'*
Given that the cited Regulation does not directly address the issue, Staff finds no
reason to believe that it disturbed the Commission’s prior implied separate
treatment.'**

Discussion and Findings
344. Southern’s argument that that the Commission has “clearly and

consistently” recognized an adjustment for operating reservesin a properly
constructed DPT is simply not supported by the Commission precedent it seeks to

92 Seeid.
93 eeid. at 39.
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9% Seeid.
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offer in support of its position on thisissue.’®* In point of fact, with the limited
exception articulated by the Commission regarding an adjustment for operating
reserves applicable to the EC portion of the pivotal supplier test, it appears that the
Commission has never directly addressed the treatment of operating reservesin a
DPT.'%® Rather, as explained by Staff,'*® a conservative view of the limited
Commission precedent applicable to thisissue supports afinding that an
adjustment for operating reserves isimproper when measuring market share or
market concentration in a DPT analysis.*®’

345. Thefirst authority cited by Southern in support of its position that an
operating reserve adjustment is warranted is Order No. 642, the order delineating
the filing requirements for mergers.’®®  Southern quotes just two sentences of
Order No. 642:

346. Another adjustment discussed in the NOPR that may be needed to
accurately represent a supplier’ s ability to sell into marketsisto adjust for reserve
requirements for reliability or other reasons. Generation capacity that must be
held in reserve is not available to be sold into markets on afirm basis to respond to
price increases, and therefore should not be attributed to the supplier in the
competitive analysis screen. '

347. Aspointed out by Staff, the quoted passage, however, is inapposite and
certainly not applicable to anon-firm DPT analysis. The cited language in Order
No. 642 deals solely with firm market sales. By contrast, the relevant product in
this proceeding is short-term, non-firm energy. In other words, while the
Commission recognizes that capacity held in reserveis unavailable to sell in the
market on afirm basis, the Commission makes no such statement with regard to
non-firm sales. Order No. 642 only precludes sales of firm capacity that must be
held as operating reserves. This DPT proceeding, however, involves the
availability of capacity to be sold in the much larger non-firm market.

348. Southern also pointsto AEP | to support its contention that the Commission

1% southern 1B at 99-102.

1905 The only exception explicitly stated by the Commission is the DPT pivotal
supplier test, and in particular, the EC portion of that test. Only with respect to
that limited portion of the DPT has the Commission consistently recognized an
adjustment for operating reserves. AEP |, 107 FERC 161,018 at P 108; Order
No. 697, 119 FERC /61,295 at P 108.

9% Staff 1B at 83-86 & Staff RB at 34

197 Staff 1B at 83-86.

1% southern IB at 99-100.

1999 Order No. 642, FERC Stats. & Regs. 31,111 at 31,889.
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favors an operating reserve adjustment to available economic capacity in the DPT.
Southern cites AEP | at Paragraphs 96 and 100."°'° Paragraph 96 solely concerns
the pivotal supplier indicative screen, while Paragraph 100 solely concerns the
market share indicative screen. AEP | says nothing about making an adjustment
for operating reservesin the DPT market share or market concentration tests. AEP
| only addresses operating reserves in the context of the indicative screens'*! and
the EC prong of the pivotal supplier test of the DPT, and only in those specific
contexts does the Commission state that operating reserves should be added to
native load. Indeed, the AEP | passages quoted by Southern pertain solely to the
pivotal supplier and market share indicative screens, not any aspect of the DPT

analysis. '

349. Indicative screens are not definitive tests of generation market power.
Failure of any indicative screen merely establishes a rebuttable presumption of
market power which the supplier may rebut by presenting the more definitive and
thorough DPT analysis. As Staff points out, Southern has already failed the pivotal
supplier and market share indicative screens which were the subject of the AEP |
passages quoted by Southern, and has elected to proceed with the more thorough
DPT analysis to support its application for market based rates.'®® Indeed,
although the Commission stated in AEP | that operating reserves should be added
to load levelsin the Economic Capacity (EC) portion of the pivotal supplier

1010 55 thern 1B at 100.

1011 oraff |B at 83-84. Indicative screens are not definitive tests of generation
market power. Failure of any indicative screen merely establishes a rebuttable
presumption of market power which the supplier may rebut by presenting the
more definitive and thorough DPT analysis. AEP | a P 6, 36-37, 71. Seealso
Order No. 697, 119 FERC 161,295 at P 13, 63, 77, 80.

1012 southern cites AEP |, 107 FERC 61,018 at P 96 and 100. Paragraph 96
solely concerns the pivotal supplier indicative screen, while Paragraph 100
solely concerns the market share indicative screen. With respect to the pivotal
supplier initial screen discussed in paragraph 96, the Commission refersto that
pivotal supplier analysis as one of its “two new screens’ and states that a
failure of that screen “ creates a rebuttable presumption of market power.” AEP
I, 107 FERC 161,018 at P 95, 99. With respect to the market shareinitia
screen discussed in paragraph 100, the Commission states: “ The market share
analysisisdesigned to serve asascreen .... For those utilities with market
shares that raise generation market power concerns, other procedural options
are available, including submitting a more rigorous market power analysis (i.e.,
the Delivered Price Test).” AEP I, 107 FERC 161,018 a P 101. By contrast,
the Commission’sdiscussion in AEP | of the DPT isfound in paragraphs 105
through 117.

1013 Spe Staff IB at 84.
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DPT,*™ it has never applied that adjustment or anything like it either to other
market power measures under the EC prong or to any market power measures
under the Available Economic Capacity (AEC) form of the DPT.’*® Furthermore,
as Shell points out, the Commission-authorized adjustment to the EC pivotal
supplier test is additive to, rather than a part of, load level, and does not in any
way increase or decrease the level of generation attributed to a particular
supplier.™®® This makesit more likely that an applicant will be found to be pivotal
because the lesser the sum of load plus reliability reserves the more likely an
applicant’s capacity will prove ‘pivotal’ in meeting that demand.’®*’ In sharp
contrast, adding operating reserves to the applicant’ s load in the AEC market share
and concentration (HHI) analyses tends to reduce both market share and market
concentration making it more difficult to assess potential monopoly market power
issues.

350. Thus, the difference between the purpose of the indicative screens and the
purpose of the DPT as well as the differences between the two tests

methodol ogies support a more conservative interpretation of Commission
precedent than urged by Southern. Further, and perhaps more importantly, given
the fact that the Commission has never applied areliability reserve adjustment or
anything like it either to other market power measures under the EC prong or to
any market power measures under the AEC form of the DPT, and given the fact
that the DPT predates AEP I, it is difficult to accept Southern’s argument that AEP
| substantially altered the Commission’s long standing DPT practice in thisregard
with asingle word, “analog,” without any further clarification or elucidation of
such an important policy issue.’*®

351. Likewise, the undersigned failsto find Southern’s interpretation Paragraph
90 of Order No. 697 persuasive on thisissue. Each of Southern’s citations to
Order No. 697 addresses the pivotal supplier and market share initial screens and
not the DPT.*°  Once again, Southern fails to distinguish between the indicative

% d..; AEP |, 107 FERC 61,018 at P 108.

1915 Shell IB at 146

019, at 146-47.

Y17, at 147.

184, at 152.

1019 southern cites to paragraph 39 of Order No. 697. That paragraph, however,
clearly does not pertain to the DPT. The paragraph is part of the discussion
under the heading in section IV.A.1. captioned: “Whether to Retain the
Indicative Screens.” Likewise, paragraph 90 referenced by Southern concerns
only the indicative screens. That paragraph is contained in section 1V.A.2. of
the order specifically addressing the indicative screens. By contrast, the DPT
is discussed in paragraphs 96-117 of the order.
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screens and the DPT. Order No. 697 does not change existing law or policy with
regard to the treatment of operating reservesin a DPT and does not support an
adjustment for operating reservesin aDPT. In point of fact, Order No. 697 never
discusses any adjustment for operating reserves in connection with the DPT
market share and market concentration analyses.

352. Therecord aso supports afinding that Southern has misinterpreted 18
C.F.R. § 33.3(c)(4)(i)(A) (2007).1°%° The quoted language from the regulation
does not even reference adjustments for operating reserves; much less endorse a
native load adjustment for operating reserves under the AEC prong of the DPT.*%%
Rather, these provisions address native load commitments and merely state the
obviousin providing that the supplier’s obligation to serve native load is “an
obligation to construct and operate its system to meet their reliable electricity
needs.” % Thus, the regulatory language cited by Southern does not provide
evidence of any intent by the Commission to include operating reserves within
native load for purposes of DPT calculations.

353. Perhaps Southern’s most compelling argument in support of its position
that operating reserves should be added to native load for purposes of the DPT
calculation isfound in its analysis of the language of PPL Montana.'®®® Southern
asserts that the Commission’s July 27, 2007 rehearing order in PPL Montana,
clearly rglected an argument against deducting operating reserves when it
observed that if long-term commitment supply had been used to serve “native load
or operating reserve obligationg[,]” then it could have been properly deducted
“because it was committed to serving native |oad.” 1%

1920 5pe Shell RB at 62.

1921, at 62-63.

1922 southern IB at 102; 18 C.F.R. § 33.3(d)(4)(i) (2007).

1923 Southern 1B at 101; PPL Montana Rehearing Request, 120 FERC 61,096
(2007).

1024 | d. at 101 (quoting PPL Montana Rehearing Request, 120 FERC ] 61,096, at P
60 (2007)) (alteration in original). Southern also cites 18 C.F.R. 8§
33.3(c)(4)(i)(B) for the proposition that “*[a]vailable economic capacity means
the amount of generating capacity meeting the definition of economic capacity
less the amount of generating capacity needed to serve the potential supplier’s
native load commitments, as described in paragraph (d)(4)(i) of this section.’
(emphasis added).” Id. Furthermore, Southern cites 18 C.F.R. 8 33.3(d)(4)(i)
—for the definition of native load commitments: “*[n]ative load commitments
are commitments to serve wholesale and retail power customers on whose
behalf the potential supplier, by statute, franchise, regulatory requirement, or
contract, has undertaken an obligation to construct and operate its system to
meet their reliable electricity needs.” (emphasis added)” 1d. at 102.
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354. InPPL Montana, the issue was whether long-term contracts under the
operation and control of the utility should be deducted from available capacity. In
ruling that long-term contracts should be deducted from available capacity, the
Commission noted that if generation owned by a vertically integrated Montana
Power was to be used to serve “native |oad or operating reserve obligations,” it
would also properly be deducted in a DPT,'* thus breathing life into Southern’s
argument that the Commission has recognized an adjustment for operating
reservesin aDPT. However, amore conservative reading of PPL Montana
supports an argument that it provides precedent for nothing more than the
proposition that “the commitment of such long-term, firm resources by a
vertically-integrated utility to serve operating reserve obligations would justify
deducting those resources from a cal culation of uncommitted capacity.”

355. While Southern’s legal team has done an excellent job in this proceeding of
advancing the argument that the Commission has recognized an adjustment for
operating reserves in a properly constructed DPT, to say that the Commission has
done so “clearly and consistently” is simply not supported.'®®’ Rather, it appears
that the Commission has never directly addressed the treatment of operating
reservesin aDPT.'%® Given that the DPT isthe final analysis on which the
Commission will make a determination of Southern’s market power as it pertains
to the application for market based rate, the undersigned concurs with Staff’s
position that a conservative view of the limited Commission precedent applicable
to thisissue is warranted.'®* Where, as here, the applicant has already failed the
pivotal supplier and market share indicative screens, the Commission’ s consumer
protection obligations support a conservative approach when awarding market-
based rates; therefore, any ambiguity or lack of clarity on thisissue must be
resolved in favor of not adding operating reserves to native load in the AEC
market share and market concentration DPT analyses absent clear and compelling
Commission instruction to the contrary, which the undersigned finds is lacking
here.

356. Southern contends that it appropriately quantified the operating reserves

1925 pp|_ Montana Rehearing Request, 120 FERC 61,096 at P 60.

1026 | ¢ (citing PPL Montana, 115 FERC 61,204 at 60).

1927 southern 1B at 99-102.

1928 The only exception explicitly stated by the Commission is the DPT pivotal
supplier test, and in particular, the EC portion of that test. Only with respect to
that limited portion of the DPT has the Commission consistently recognized an
adjustment for operating reserves. AEP |, 107 FERC 161,018 at P 108; Order
No. 697, 119 FERC {61,295 at P 108.

1929 Staff 1B at 83-86 and Staff RB at 34
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amounts reflected in its DPT using 2004 data.’®® Staff strongly disagrees.
Although, as discussed supra, Staff believes that Commission precedent does not
support a deduction of operating reserves from available economic capacity in a
market share and market concentration DPT, in “an over-abundance of caution,”
Staff adjusted for both native load and operating reservesinits DPT. However,
Staff only adjusted for operating reserves to the extent that the reserve requirement
could not be met from uneconomic capacity asserting that whether operating
reserves should consist of economic or uneconomic capacity for purposes of the
DPT was not addressed in PPL Montana and isin fact an issue of first impression.
Having ruled that Southern should not be permitted to add its operating reserves to
native load for the purpose of reducing its available economic capacity in the
market share and market concentration DPT analyses which are the focus of the
instant proceedings, the undersigned does not reach the issue of how such a
reduction would be quantified, although it is clear that such a reduction must not
be any higher than State and Regional Reliability Council operating requirements
for reliability.’*!

VI.  The development of appropriate sensitivity analyses
Summary of the Parties’ Positions

357. All parties agree that the applicant is required to provide the Commission
with sensitivity analysesto prove the reliability and robustness of its DPT results,
but they disagree on how these sensitivity analyses should be conducted.
Southern’s argues that the Commission requires such analyses to be based on
small variations in market prices, which it interprets to be within ten to twenty
percent. Consequently, it adjusted the proxy for market price, system lambda, by
ten percent in both directions. Southern claims that its results did not substantially
change and that therefore, they are reliable and robust. Shell and Staff disagree
with Southern’ s interpretation of the results of its sensitivity analyses. They claim
that when Southern lowered the market price by ten percent, its market share fell
to zero, which they claim to be absurd for a utility like Southern and evidence of
system lambda’ s unreliability.

358. Regardless, they both contend that the Commission prefers sensitivity
analysisto be based on historic market prices. To that end, they both used EQR
data to formulate substitute prices that they then insert into the DPT. They both
conclude that their sensitivity analysis confirm the reliability and robustness of

1930 southern 1B at 105-07.

103114, at 100 and 103 (quoting AEP |, 107 FERC 61,018 at 96). Southern’s
mandatory operating reserves are set by NERC and implemented by the
Southern Balancing Authority.
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their DPT results. Southern disagrees with the use of EQR data becauseit is
woefully incomplete and flawed, making it an unreliable proxy for market price.
In addition, Southern believesits use violates the Joint Stipulation. Shell and Staff
recognize that EQR datais not a perfect reflection of market price, but they
contend that it isaviable tool for sensitivity analyses and is a better reflection of
market price than system lambdais. Finally, they both maintain that the Presiding
Judge has already ruled that EQR-based sensitivity analyses do not violate the
Joint Stipulation.

Positions of the Parties
Southern

Southern’s DPT Analyses Conforms to the Commission and Joint
Stipulation’s Requirements and Prove that Southern’s DPT Results
are Reliable and Robust.

359. Southern “performed a sensitivity analysis of its base case DPT results by
conducting two separate price sensitivity analysis: (a) a 10 percent increase in the
proxy values for the competitive prices; and (b) a 10 percent decrease in those
same proxy values.” ' |t claims that this approach is supported by Commission
precedent because “Part 33 of the Commission’ s regulations (adopted by Order
No. 642)'%% provides that ‘[a] pplicants must demonstrate that the results of the
analysis do not vary significantly in response to small variationsin actual and/or
estimated prices.’”'*** Southern also argues that “the requirement that a proper
sensitivity gauge whether DPT results ‘vary significantly’ in response to ‘small
variations' in the price variable was confirmed in both the July 8 Order
establishing this hearing and in the June 2007 Order on rehearing.” **> According
to Southern, its 10 percent price sensitivity analyses conform to the Commission’s
“small variation” requirement.

360. Inaddition, Southern claims that its approach conformsto the Joint
Stipulation.’®*® Southern contends that the parties agreed in the Joint Stipulation
“that any such sensitivities ‘ should pertain only to market price,” with the option to

1932 5CS 1B at 129-30.

1033 | d. at 128 (citing June 2007 Order, at 25 (noting that “Order No. 642 adopts
the current provisions of Part 33 of the Commission’s regulations that describe
the information requirements necessary to support the DPT.”)).

103414, (quoting 18 C.F.R. § 33.3(d)(6)) (alteration in original).

195514, at 128-29.

9% 1d., at 129.



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL04-124-000 142

oppose ‘ the sensitivities submitted by the other Parties.’” %" The Joint Stipulation
established that “ Southern Companies’ 2004 system lambda values, asfiled in
FERC form 714" were to be the “proxy for competitive market-clearing prices’
for the DPT analysis.’®® Therefore, Southern argues that the Joint Stipulation
restricts price sensitivities to those based on system lambda, which is “market
price” in this proceeding.'®*

361. After adjusting the prices up and down ten percent, Southern concluded that
its “DPT results did not vary significantly due to these slight variations in the
assumed price levels.” ' Therefore, Southern maintains that its sensitivity
analyses complied with the Joint Stipulation by using the agreed upon “market
price” and that these market price based sensitivity analyses prove that its DPT
results are reliable.'**

Shell’ s Sengitivity Analyses Ignore the Commission’s and Joint
Stipulation’s Instructions on Proper Sensitivity Analysis
Construction.

362. Southern argues that Shell istrying to redefine the purpose of sensitivity
analyses to be an examination of “the sensitivity of the DPT results to the use of
other reasonable measures of price in agiven control area.” **** According to
Southern, the Joint Stipulation defines the purpose of the DPT to be an
examination of “whether base case DPT results change substantially in response to
slight changes in price assumptions (however one might implement that
analysis).”*® In other words, the sensitivity analysisis looking for
proportionality or disproportionality, with disproportional results being evidence
of an unreliable base case.'**

363. Besides being an attempt to redefine the purpose of the sensitivity analysis,
Shell and Staff’ s sensitivity analyses amount to a “collateral attack” on the Joint
Stipulation because they use price data other than that derived from lambda.'**
As opposed to using the agreed upon proxy for market price, Shell and Staff
developed an “EQR-based price series’ that it usesto compare to DPT results

1087 | d. (quoting J-1, at 5).

1038 |d

1039 See Id

1040 |d

1041 1d. at 130.

1022 SCS RB at 125 (quoting Shell 1B at 174).
1093 |d. at 126.

104 Seejd.

1045 Seeid. at 130.
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produced using system lambda.'®*® Shell and Staff irrelevantly assert that the
differences between EQR-based results and system lambda-based results means
that EQR datais more reliable as a proxy for market price.’®’ These sensitivity
analyses provide little useful information about the sensitivity of lambdato slight
variations in price because they are rooted in the alternate methodol ogies of the
EQR data'®® According to Southern, these sensitivity analysis do not reveal
whether the base case analysisis reliable and robust; rather, all they proveisthe
obvious notion that the “DPT analysis changes in response to different assumed
price levels.” ' Essentially, Shell and Staff have not produced a proper
sensitivity analysis as required by the Commission and the Joint Stipulation.'**°
364. Specificaly, Southern’s attacks the EQR-based sensitivity analyses because
they do not use “small variationsin the assumed competitive price [(i.e. system
lambda)]” to test the reliability of the lambda-based DPT results.'®* According to
Southern, Part 33 of the Commission’s Regulations requires that sensitivity
analyses should only test “small variations’ from the assumed competitive
price.’®? Southern defines “small variations’ as “variations of up to 10 to 20
percent—not up to and more than 40 percent (Shell Trading prices for 4, W1,
W2, for example, and Trial Staff prices for W1 and W2).”*%* Southern contrasts
thiswith Shell and Staff’ s sensitivity analyses, which “vary wildly between 102
percent to more than 146 percent of system lambda,” which is neither “slight” nor
“small” by any measure.'®* Given these substantial variationsin price, Southern
argues that these are not really sensitivity analyses.'® Rather, they are intended
to be the foundation for an argument to scrap system lambda and use EQR-based
prices as a proxy for market price in this proceeding.'®® Therefore, Southern is
not surprised by the fact that the DPT results varied significantly from these
alleged “sensitivity analyses.” 1%

1046 Id

1047 5pe SCS RB at 127.
1048 5pe SCSIB at 130.
1049 |d. at 130-31.

100 geeid. at 131.
1051 |d

1052 Id

105314, at 131-32.
105414, at 132.
1055 See Id

1056 $e |d

1057 $e |d
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The Commission Does not Require the Use of EQR Data.

365. Southern rejects Shell and Staff’ s claim that the Commission requires the
use of EQR datain aprice series.’®® Shell and Staff “ attempt to justify their use
of ‘aternative’ price seriesin connection with their “sensitivity” analyses by
pointing to the Commission’s order in Duke Power, 111 FERC 61,506 at P 31
(2005).” 1% According to Shell, “the Commission in Duke Power ‘only accepted
the DPT results using EQR prices, even though Duke Power used both system
lambda and EQR prices as aternative proxies for the market pricein its DPT
analyses.’ " 1% Southern asserts that this interpretation of Duke Power is mistaken
because “the analysis accepted by the Commission in Duke Power was not based
on EQR prices.” %" |nfact, Southern contends that both Staff and Shell’s
witnesses admitted in their testimony that this interpretation of Duke Power is
incorrect.'%?

366. According to Southern, Duke Power involved “two competing price series,
neither of which was based on EQR data.” ' One of the price series was based
on system lambda; while “the other was based on a range of market prices
developed by a Duke Power witness.” **®® Duke Power submitted these market
price estimates as an alternative to its system lambda val ues, because the “range of
[system lambda] prices [across the 10 season/load periods] would have been very
limited.” ' The restricted range of these prices was attributable to the manner in
which Duke Power calculated its system lambda prices.’®® “Specifically, those
values did not reflect the actual incremental cost of serving the last of Duke
Power’ sload-related obligations, but rather the marginal cost of steam generation
units used to regulate frequency levels on the Duke Power system.”*®” The
Commission concluded that the range of market prices “better reflected market
conditions than Duke Power’ s system lambda values’ because the range of market
prices “showed greater variability depending on season and load conditions’ than
the system lambda values, “which were relatively flat over the ten season/load

1058 Id
1059 Id

1060 | 4, (quoting Shell-1, p. 51, lines 16-18).

1061 | 9. at 132-33 (emphasis added).

192 Seeid. at 133.

1083 | 4. (citing Duke Power, a division of Duke Energy Corporation, 111 FERC |
61,506, at 30 (2005) (Duke Power”).

%!, (citing Duke Power, 111 FERC 61,506, at 30).
Id.

1066 Id
1067 Id
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pe” OdS." 1068

367. According to Southern, Duke Power “does not justify abandonment of this
proceeding’ s jointly stipulated agreement as to the proper surrogate for hourly
market prices in this case.”'®° “First and foremost, the Duke Power system
lambda val ues measured fundamentally different costs than Southern Companies
Form 714 system lambda values.” 1" As alluded to above, “ Duke Power’ s system
lambda values reflected ‘infra-marginal’ values, while Southern Companies
reported system lambdas are ‘top of stack’ values.”'*"* Duke Power’s “ system
lambda val ues tracked the incremental cost of the particular set of generating units
used to manage frequency levelson the.. . . bulk power system.”*°”* Whereas,
Southern’s top of stack lambda “ reflects the incremental cost of serving the next
increment of demand after consideration” of Southern’s various obligations, and it
“includes the effects of al of [ Southern Companies' | wholesal e transactional
activities (both sales and purchases) in each hour.”*”® Thus, Southern’s system
lambda reflects a wide range of prices, which means that the Commission’s

criti CL?YTS or concerns regarding Duke Power’ s system lambda are not applicable
here.

368. Furthermore, “top of stack lambdas . . . have long been recognized by the
Commission as a reasonable ‘ surrogate’ of market prices.”*°”> In Appendix A to
Order No. 592, the Commission recognized the imprecision of market clearing
prices obtained from market institutions and permitted applicants to use surrogates
like abuyer’s system lambda.’®”® The Commission reasoned that “a buyer is not
likely to purchase from a supplier that is more costly than its own costs of
production at specific times[(i.e. incremental cost)][,]” which is generally
measured using system lambda.'®”” Additionally, because “[t]he Southern Control
Area market does not include institutions or clearinghouses that produce product
specific hourly market clearing price data[,]” Southern arguesthat it is necessary

1068 | 4. at 134.
1069 |d.

1070 Id
10711 d. at 134.
1072 |d

1073 |d. at 134-35.

1074 1d. at 135.
1075 |d

1076 I d

977 1d. (quoting Gexa Energy L.L.C., FERC Stats. & Regs. 131,044 at 30,131
(App. A) (1996), reconsideration denied, Order No. 592-A, 62 Fed. Reg.
33,341 (1997), 79 FERC 161,321 (1997) (Order No. 5927)).
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to use a proxy like system lambda.*°"®

EQR Data is Too Imprecise and Incomplete to use as a Proxy for
Market Price.

369. Having shown that system lambda should not be abandoned as a market
price proxy, Southern explains why EQR datais too unreliable to be used as a
proxy for market pricein aDPT.**” Southern briefly lists some of these
problems:

* EQOR data are incomplete because non-jurisdictional sellers are not
required to report their transactions.

» EQR dataoften fail to provide any observationsin particular hours,
requiring the imputation of hypothetical prices based on averaging or
other methods.

« Many EQR filings are of poor quality and are prepared in inconsi stent
ways by the different reporting entities.

« Many key terms used to identify attributes of transactions, such as the
definition of “Firm” as opposed to “Non-Firm,” are not defined and
there is no accepted industry standard as to what constitutes afirm, as
opposed to non-firm, product.

» Useof EQR datarequires that the flaws be ignored or that the data be
pruned, in either case requiring the application of subjective
judgments.

» EQR data often fail to distinguish outbound sales delivered to a
system border from true “in market” sales, which will inflate price
data by including the cost of transmitting power to the border and
imputing market dynamics associated with other destination
markets.'*®

According to Southern, Staff concedes most of these criticisms of EQR data.’®*
For example, Southern quotes Staff’ s testimonial admission that “ EQR data are by

1078 Id

7% d, at 136.

1901 d, at 136-37.

1981 1d. According to Southern, Staff’s position should be contrasted with Shell’s,
which still maintains that “the EQR has no material limitations affecting
anything important, that alack of data can be overcome by averaging, and that
exports delivered to the system border should be treated no differently than
sales sinking within the southern Control area destination market.” SCSRB at
128.
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no means trouble free” and that it is“problematic to alocate multi-hour EQR
transactions into individual hours.”*®? Staff also admitted that experts can
“prune” EQR datain such amanner that the result is “significantly different
prices.” 1% “Indeed, Trial Staff and Shell Trading (despite their alignment in this
case) cameto very different results in their analysis and trandation of EQR datato
10 prices corresponding to the 10 DPT season/load periods.”**®* Southern claims
that this discrepancy implicitly demonstrates that the EQR based DPT studies are
not “robust and reliable” because similar product markets should yield similar
pricesin the same DPT period.**®

The EQR Data Also Lacks Sufficient Indicia of Reliability.

370. Inaddition, Southern argues that Shell and Staff’s EQR-based DPT results
lack sufficient indicia of reliability because:

* Thepricesderived by Tria Staff and Shell Trading from the EQR
database for individual transactions in particular hours frequently
range between far above and far below the weighted and simple
average prices for the hour or period.

* Thereisasubstantial dispersion and average deviationsin hourly
transaction prices from the EQR database (as indicated by the
magnitude of the differences between the maximum and minimum
prices each hour) even after the filtering process employed by Tria
Staff.

* Thedispersions and deviations in EQR-based hourly prices cannot
be overcome by averaging individual transaction pricesin each hour
(or across hoursin aDPT period) because improperly included
transactions will still skew the average.

» The market prices derived by Shell Trading from EQRs are
inconsistent with actual unit operation (i.e., if Shell Trading’s values
were accurate, many of Southern Companies higher cost generators
would be in merit and dispatched far more frequently than was
actually the case in 2004).1%%°

371. Thesewild deviations between prices for similar products in the same
period as well as deviations from Southern’s actual operations mean that the EQR

1082 5CS B at 137 (quoting S-1, p. 20, line 9 through p. 21, line 10).

108314, at 138 (quoting S-1, p. 14, lines 17-21).
1084 Id

1085 | d
1086 | 4. at 139-40.
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data lacks reliability.'®" Southern argues that this should be contrasted with
system lambda which has been proven to be reliable and accepted by the
Commission as such.'%®®

Southern Rejects Saff’ s Defense of EQR Data and its Screening
Methods.

372. Southern then systematically refutes Staff’ s attempts to minimize EQR’s
deficiencies as a proxy for market price.® In response to Southern’s criticisms
regarding the absence of non-jurisdictional sellers and observations for agiven
hour, Staff admits that “more complete data is better and [it] would prefer to have
many observed salesin each hour.”**® But then it claims that this difficulty does
not render the EQR data useless.'®" Southern notes that not being “useless’ isfar
from a“ringing endorsement” of the data s reliability and robustness. %

373. Staff’sjudtifies its screening methods based on the fact that it * performed
[its] EQR analysis using both the database supplied by and the screening
procedures described by Southern Companies.” ' Staff’s defense fails to
recognize that Southern’s EQR data and the screens used to sort that data were
designed and used to “identify al short-term transactions for the limited purpose
of preparing a historical data analysis for short-term product market shares.” 1%
The screens involved here are “ substantially different than that necessary to
identify hourly prices for deliveries into a particular destination market.”***
Consequently, Staff’s claimed reliance on this data and screensis “unavailing.” 1%
Saff’s Alternative EQR-Based Sensitivity Analyses Failed to
Account for Non-Jurisdictional Market Participants and Outbound
Transactions.

374. Staff’ s surrebuttal testimony proffered “anew computation of hourly EQR-
prices that purported to address some of the problems identified above.” "%’

1087 speid,

1088 Spe i,
1089 |d

1090 Id

1091 |4, at 140.
1092 |d

1223 Id. at 141 (quoting S-31, p. 16, lines 17-19) (emphasis added).
1094

1005 :g

109 | 4

1097 | 4.
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Southern reviewed this data and found “two glaring omissions: (i) they did not
address the absence of non-jurisdictional sales data; and (ii) they did not address
the problem of improperly commingling sales delivered in the Southern Control
Area and export sales delivered at the border between the Southern Control Area
and adjacent control areas.” '*® Southern claims that these are “major issues that
cannot be ignored” and their “pervasiveness . . . underscores the error in
attempting to extract hourly prices from EQR data and using such pricesin lieu of
alambda-based sensitivity analysis.” ***

Southern’s Improved EQR-Based Analyses Demonstrates that
Lambda Based DPT Prices are Reliable and Robust.

375. Despite EQR’s many flaws as atool to evaluate or estimate hourly market
prices, Southern developed its own EQR-based price, using screens that greatly
improved the reliability of the results.*'® Southern explainsthat it “took Trial
Staff’s EQR price series results and improved them by: (a) removing Southern
Companies ‘outbound’ border sales;'** (b) removing all transactions coded as not
involving hourly sales; (c) removing standard products (which are not hourly
energy sales) to the extent they could be identified; and (d) correcting atime zone
adjustment error.” ' Southern’s “partially corrected EQR-based prices are
‘lower than those used by [Staff] in [its] sensitivity analysisin seven of the 10
DPT periods, in some cases (i.e., Summer 1, Summer 3, Summer 4, Winter 2 and
Spring/Fall 3) noticeably so.”” % Southern then used this “cleaner” datato
prepare a DPT analysis for Available Economic Capacity. ™

376. Following Staff’ sinstructions, Southern “compare]ed] the actual results of
the DPT analyses.”'® “[U]nder the ‘ cleaner’ EQR-based sensitivity . . . ,
Southern Companies’ market shares exceed 20 percent only in Summer 3, and

9% 1, at 141-42.

994, at 142.

1100 |d

101 «T T he Commission recently confirmed that export sales delivered at control
area boundaries are an important attribute of liquid wholesale markets.” SCS
RB at 130 (citing Order No. 697, 119 FERC 1 61,295 at 820). “The
Commission likewise acknowledged that transaction records can be used to
identify border exports from sales within a particular control area destination
market.” 1d. (citing Order No. 697, 119 FERC 1 61,295 at P 820).

192 SCS 1B at 143.

1103 |d

14, at 144,

105 |4, (quoting S-1, p. 16, line 4 through p. 17, line 2).
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then only slightly.”*'® “The similarity of the results between the ‘ cleaner’ EQR-
based price sensitivity and [ Southern’ 5 traditional 10 percent price sensitivity of
the stipulated base case confirms that the base case DPT for Available Economic
Capacity is stable when considered in light of slight increases in assumed price
levels.” 11’

377. Southern then addresses some of the criticisms of this“cleaner” EQR-based
analysis. Shell argued initsInitial Brief that permitting only Southern to exclude
its “exports’ from the EQR data simply exacerbates the problem by limiting their
market share while maintaining the market shares of every other exporting
generator in the Southern Control Area.'® Southern does not deny that it has not
similarly adjusted the EQR data for other exporting generators.*'®® Rather,
Southern argues that these exports use transmission service and thus, increase the
EQR based prices because of the embedded transmission costs in the delivered
price.*® Consequently, including these higher cost outbound transactionsin the
group of pricesthat reflect in-market prices actually raises the average in-market
price, which according to Shell and Staff, raises Southern’s market share. ™'
Thus, Southern argues that Shell’ s “concern” about the exclusion of other
outbound transactionsiis at best irrelevant and at worst disingenuous.™*

Saff’s Recharacterization of its Gross Margin Over Lambda Price
Seriesis Untimely, and the Test Remains Unreliable.

378. Furthermore, Southern criticizes Staff’ s attempt to rehabilitate its “ gross
margin over lambda’ price series.*™** According to Southern, Staff conceded in its
Initial Brief that the “gross margin over lambda” value “is not a market price
proxy.” ™4 Now, Staff characterizes this sensitivity analyses “as atest of the
accuracy and dependability of its EQR based DPT model” as opposed to atest of
the dependability of Southern’s lambda based values.™*> According to Southern,
this restatement of purpose should be given little weight because it is made after
the record has closed and is not consistent with Staff’ s previous characterizations

1106 Id
1107 Id

1108 5p0 SCS RB at 130.

1109 See Id

1110 $e |d

114, at 131.

1112 See Id

11319, at 133.

114 d. at 134 (quoting Staff 1B at 102).
115 |4, (quoting Staff 1B at 102).
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of this test.1*®

379. Moreover, Southern disagrees with Staff’s claim that this gross margin over
lambda price seriesisreliable. All that Staff did israise pricesto alevel that is
“high enough (in the range between their EQR-based prices and their gross-margin
prices) [that] the DPT results cease to vary when the other DPT inputs (namely,
Operating Reserves) are changed.” ™’ In other words, this analysis sets prices so
high that they have overwhelmed “the ability of the DPT to react to other major
inputs.” ™8 According to Southern, thisis clearly “inconsistent with the whole
purpose of a price sensitivity, which is to determine whether the DPT results
fluctuate disproportionately based on small changesin assumed price levels.” 1

Shell

System Lambda Produces Prices Well Below Market Rate, Which
Downwardly Distorts Southern’s Market Share.

380. First, Shell claims that system lambda inherently imparts a downward bias
to market prices.**® Consequently, “some units that appear to be ‘ uneconomic’ in
the DPT based on system lambda may . . . actually run with significantly higher
capacity factors, which thereby underestimates Southern's actual market share.” "4
For example, Shell claims to have “identified ten Southern units with total summer
capacity of about 2,400 MW, which ran relatively extensively during summer in
2004, even though the units are considered ‘ uneconomic’ for a significant portion
of the time using system lambda as the DPT price assumption.”*** Thus, Shell
argues that the EQR-based price index is an essential tool because it is actually
rooted in true market prices."** Essentialy, it provides a“reality check” on
system lambda, which shares no connection with actual market prices.

Even Southern’s Lambda-Based Sensitivity Analyses Demonstrate
that System Lambda is not a Reliable or Robust Market Price Proxy.

381. Second, Shell examines the results of Southern’s sensitivity analyses and

110 Seeid.,

17 d. at 135.
1118 |d.

1191, (emphasisin original).

1120 ghel| |B at 165-66.
12114, at 166.

12214, at 166-67.
U234, at 167.
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explains that they are not as benign as Southern claims.**** Shell explains that
Southern “tests[its] DPT results by performing two price sensitivity analyses,
increasing and decreasing [its] market proxy price by 10%.” % When Southern
increased the market price by ten percent, its “ AEC-based market share exceeds
the Commission’s 20% threshold in the Summer 3 period.” % What is even more
telling is that when Southern decreases the market price by ten percent, its “AEC-
based market shares are zero” in every period.**? “Indeed, after subtracting native
load, [ Southern’ s] results suggest that [it] is capacity short, by as much as 13,000
MW, in every DPT period.” Shell argues that “[t]hese results strongly suggest
that [Southern’s] DPT analysisis unreliable” because “ system lambdais not a
realistic wholesale market proxy price; [ Southern] is overestimating [its] load; or

[ Southern’s] operating reserve adjustment is unrealistic.” 22

Southern’s Hydroel ectric Sensitivity Analyses are Worthless.

382. Southern also “offersathird sensitivity analysisinvolving [its]

hydroel ectric capacity analysis, which derates Southern’ s hydroelectric capacity
based on the ‘low water’ year among his five-year sample.”'?° “Predictably, Mr.
Frame's hydroelectric capacity sensitivity analysis results are similar to his base
case DPT results as well, with Southern having zero AEC-based market sharesin
eight out of ten DPT periods.” *** Shell contends that if Southern “wanted to show
that [its] DPT results were a conservative measure of Southern’s ability to exercise
market power, [it] should have performed a hydroelectric sensitivity analysis using
the highest hydroel ectric capacity year among his five-year test period, not the
lowest.” 13

Southern Failed to Perform EQR-Based Sensitivity Analyses, Which
Show That it Wields Considerable Market Power in Several of the
DPT Periods.

383. Third, Shell criticizes Southern for failing to perform an EQR-based
sengitivity analysis, claiming that thisfailure “leaves a gaping holein [its]
sensitivity analysis.”**** According to Shell, “the DPT methodology can be highly

12 seeid,
125 |

1126 Id
127 1d. at 168.
1128 |d.
1129 Id
13014, at 167-68.
1131
Id.
1132 |d.
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sensitive to market price assumptions’ and “system lambda does not represent a
‘market price,’ but instead is merely a calculated number (i.e., system incremental
fuel cost associated with the least-cost dispatch of thermal unitslocated in a
control area).”™** According to Shell, EQR data more accurately reflects actual
market prices and is a better tool to test the reliability of DPT results, and in this
case, the wide variance between EQR and system lambda makes it especially
useful .13

384. Shell claimsthat if EQR datais used, Southern’s DPT would reveal that its
“market share exceed[s] the 20% threshold during five out of the ten periods under
study.”*** Specifically, Shell contends that “in the summer on-peak and off-peak
periods (i.e., Summer 3 and Summer 4), Southern’s market share would exceed
22% and 33%, respectively.”**® Furthermore, “[i]n the winter on-peak aswell as
winter off-peak periods (i.e., Winter 2 and Winter 3), Southern’s market share
would exceed 30%.”*" Similarly, “Southern’s market share would exceed 26%
in the shoulder peak period (i.e., Shoulder 2).”***® Finally, “the use of EQR prices
eliminates the negative AEC results from [Southern’ s| analysisin al but the
summer and shoulder super peak periods.”** According to Shell, thiswide
discrepancy between lambda-based and EQR-based DPT results proves that
Southern’s lambda-based DPT results are highly sensitive to alternative market
prices and as such are unreliable. %

Shell’ s Sensitivity Analyses Demonstrate That its DPT Results are
Reliable and Robust.

385. Fourth, Shell argues that its sensitivity analyses confirm the reliability of its
DPT results."™** Shell claims that its calculation of Southern’s market sharein the
four DPT periods when it is over 20% does “not change when tested against a

13, at 168-69.

134 |d. at 169. Shell asserts that “these values range from less than $2/MWh in
Summer 1 to more than $20/MWh in Winter 1.” 1d. at 169-70. Shell also
notes that EQR datais especialy useful for sensitivity analysis here because
Southern’ s system lambda sensitivity analysis show “that Southern has zero
market share in eight out of ten DPT periods.” Id. at 170.

135 |d. at 170.
1136 |d

1137 Id.
1138 Id.
1139 Id.
1140 Id.

Y4 d. at 171.
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20% decrease in Southern’s AEC.”'*? Shell also claims that those same “market
share conclusions change in only one DPT period” when tested “against a 50%
increase in firm SIC” and when Southern’ s hydroelectric derating method is
applied. "'

386. Shell also performed sensitivity analyses using EQR prices as opposed to
system lambda."*** According to Shell, “ Southern’s market share under this
sensitivity analysis exceeds 20% in seven periods.” *'* In fact, “ Southern’s market
share exceeds 25%, ranging from 27% to over 50%" in all but “the summer and
shoulder super peak periods.”***® Specifically, Shell claims that “ Southern’s
market share exceeds 26% for all of the winter periods, ranging from 27% to
40%." 4" While in “the summer peak and off-peak periods, Southern’s market
share exceeds 36%, ranging from 37% to 47%.” *'*® Finally, “[f]or the shoulder
peak and off-peak periods, Southern’s market share exceeds 40%, ranging from
44% to over 50%.” % Shell concludes that the consistency between its DPT
results and its EQR-based sensitivity analyses proves that its non-firm DPT is
robust and reliable.

Shell Defends the use of EQR-Based Sensitivity Analyses.

387. Shell first arguesthat its use of EQR datais consistent with the Joint
Stipulation and the Commission’s regulations.™>° According to Shell, the
Presiding Judge “ has aready ruled that an EQR-based price sensitivity analysis
does not contravene the Joint Stipulation.” ™" Shell also claims that the
Commission has expressed a preference, “both in its regulations and DPT-rel ated
guidance, for actual market prices in performing the DPT analysis.” According to
Shell, none of the parties serioudly disputes that EQR data reflects “actual market
prices,” 1>

1142 Id.
1143 Id.
1144 Id.
1145 Id.
1146 Id

", at 171-72.

18 d, at 172.

1149 |d

104, at 173.

514, (citing Southern Company Energy Marketing, Inc., “Order Granting In Part
and Denying In Part Motion to Strike,” Docket No. EL04-124-000 (Dec. 28,

2006)).
1152 | d
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388. Shell also disagrees with Southern’s claim “that sensitivity analyses are not
‘meaningful’ here because the parties have stipulated to the use of system lambda,
therefore no ‘ambiguity’ or ‘imprecision’ exists regarding market-clearing
prices.” > Shell argues that “[i]t isindisputable. . . that the parties to the Joint
Stipulation agreed to perform a price sensitivity, and that the Commission’s July
2005 Order in this proceeding requires the performance of a meaningful price
sensitivity analysis.”**** The parties’ agreement “to use a particular proxy for
market clearing prices to construct a non-firm ‘base case’ does not remove any
“ambiguity’ or ‘imprecision’ associated with that proxy.”***> The proxy is simply
an estimate, which by nature is “subject to some degree of uncertainty and
potential error.”***® The sensitivity analysis examines “whether a reasonable
aternative proxy significantly changes the results of the DPT.”**>" Shell argues
that “[i]t is hard to characterize as ‘ unreasonable’ a sensitivity analysis that uses
actual market prices (as provided by the EQR data) as a check on DPT results
obtained from using a proxy for market prices (system lambda).” >

389. Conversdly, Shell suggeststhat it is actually system lambda that does not
comply with the requirement of a“market price” based sensitivity analysis.***°
According to Shell, system lambda “is not a market, nor isit’s a‘transaction price’
but rather it is merely a ‘ computation made by the utility and filed with the
Commission.””® Therefore, if “market price” is the benchmark for a proper
sensitivity analysis, then one based on system lambda, by Southern’s own
admission, must be deficient."**!

390. Shell then refutes Southern’s claim that the great difference between EQR-
based market prices and system lambda makes EQR-based prices inappropriate
given the Commission’ s requirement that “price sensitivities reflect only ‘small’
variationsin market clearing prices.”*®* Shell argues that Southern “completely
misses the fact that the Commission’ s guidance refersto variations in market-
clearing prices, and thus assumes that the DPT analysis at issue uses actual
market-clearing prices.”'*® According to Shell, market-clearing prices were not

1153 Id.

1541, (citing July 2005 Order at 61).

15 d. at 174.
1156 |d

1157 Id.
1158 Id

1159 ghel| RB at 78.
18014, (quoting Tr at 542-43, 563).
116! oeajd.

1162 ghel| |IB at 174.
1163 | d
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used here.*®* Therefore, Shell argues that the sensitivity analyses should adhere
to the spirit of the DPT by using the most reasonable measure of pricesin agiven
control area, which in this case is EQR prices because they are “the only hourly
market prices publicly available for the Southern control area.” **®

Shell Rgects Southern’s Claims that EQR Data is Inherently
Flawed, Making it Unreliable as a Market Proxy.

391. Next, Shell systematically refutes Southern’s six criticisms of EQR data's
limitations. According to Southern, EQR data is unreliable because

(1) EQR filings do not reflect non-jurisdictional supplier
transactions; (2) most transactions in the EQR database do not have
prices that can be “directly and unambiguously incorporated into
DPT analyses;” (3) the EQR database is“ sparse”’ after multi-hour
transactions are removed; (4) there are “anumber of hours’ in which
there are zero or relatively few qualifying transactions after the
database has been filtered; (5) the EQR data do not distinguish
between deliveries to a busbar location within the Southern control
areaversus “outbound” transactions of electricity generated in the
Southern control area and delivered at the boundary between the
Southern control area and an adjacent control area; and (6) in many
hours with multiple qualifying transactions, there exists arelatively
large spread in the observed prices for individual transactions,™'®

392. Firgt, thefact “that EQR data provides partial coverage of wholesale sales
in the Southern control area, has no relevance to determining whether the prices
derived from the EQR provide a reasonable estimate of market-clearing

prices.” %" Shell claims that Southern’s point isirrelevant because the sample
group remains sufficiently large enough to be statistically reliable, even after
removing non-jurisdictional sellers.*®® “After removing multi-hour transactions
and unusable data (e.g., transactions with zero reported prices or quantities), there
are still 71,149 hourly transactions remaining.” ***® Shell notes “that thisis more
than eight times the amount of corresponding data used in developing the system
lambda market price proxy.”**™ Shell concludes that if system lambda's relatively

1164 seeid,

1165 |4, at 174-75.
1166 |4, at 175.
1167 |d

1168 |4, at 175-76.

116914, at 176.
1170 |d
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sparse number of transactions is statistically sufficient, then EQR data must also
bereliable. ™™

393. Similarly, Southern’s *second criticism suggests that there are many multi-
hour transactions that cannot be mapped into a single hour.”**”? Shell again claims
that there are sufficient hourly transactions to provide reliable estimates.™'”® “As
described above, there are 71,150 hourly transactions remaining after removing
multi-hour transactions.” **"* “These hourly transactions can be classified into
8,784 hours, and these hours (and their associated transactions) can then be
mapped into the ten DPT periods.”**”® “This ‘mapping’ procedure isidentical to
the way in which hourly system lambda values were used to estimate market price
proxies for the DPT periods.”*'"® Shell reasons that if this mapping methodology
was appropriate for system lambda, then there is no reason to believeit is
inappropriate for EQR data. ™"’

394. Shell discounts Southern’s third criticism as also being irrelevant.™'”® First,
“EQR price analysis reflects more than 70,000 hourly EQR transactions, a clearly
sufficient number to develop areliable market price estimate.” " “Moreover, the
proportion of total MWh attributable to multi-hour vs. single hour transactions has
no relevance for developing areliable estimate of EQR-based market-clearing
prices, aslong as there are sufficient hourly transactions, and as long as excluding
multi-hour transactions is appropriate and does not bias the results.”

395. Shell contends that Southern’s fourth criticism, regarding hours without
transactions, “reflects a misunderstanding of an interim data processing step that
was used by [Shell] to convert the data from one program into another.”**#" Shell
explains that “there are no transactionsin 1% of the hours (115 of 8,784 hours),
and there are five or |ess transactions in 32% of the hours (2,843 hours).” 1%
Furthermore, “[a]ll transactions within a given DPT period are used to compute
the average market price in that period, regardless of the specific hour in which

171 Seeid.
172 |4

U7 geaid.
1174 | d
1175 | d
1176 | d
U7 eeid,
1178 | d
1179 | d

1180 |d. at 176-77.

18 d. at 177.
1182 |d



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 158

that transaction occurs.”*®® Thus, these figures demonstrate that “the number of
EQR transactions used to estimate market prices far exceeds the number of
observations for system lambda used as a proxy for market prices.” *** Therefore,
Shell again concludes that if system lambda has enough transactions to be viable,
then EQR'’ s alleged “sparseness’ should not be an issue in this proceeding.*®

396. Shell claimsthat Southern’ s fifth criticism regarding disguised outbound
sales has little practical effect.’*® Shell demonstrates this “by computing market
prices using EQR data both including and excluding such transactions.” ***” Shell
claimsthat “removing the EQR ‘outbound’ sales from the market price
computations decreases prices by arelatively small amount in seven of the ten
DPT periods, and it increases prices by arelatively small amount in three of the
ten DPT periods.” *'® The change has no practical effect because “ Southern’s
market share still exceeds the 20% threshold for seven out of ten DPT periods.” %

397. Southern’s sixth criticism regarding the dispersion of prices during the hour
Is useless because it never “ specifies what constitutes an unacceptably ‘large’
spread or dispersion in prices.” *® Shell argues that significant dispersions should
be expected in a market like the Southern Control Area which lacks a*uniform
market-clearing price auction.”*** Moreover, “the DPT analysis does not require
the use of asingle price (or subset of prices) for agiven hour.” ™% Shell findsit
ironic that Southern argues in one breathe that there are not enough transactions
and then in the next it argues that there are too many from which to choose the
“correct” ones,"'*

Shell Refutes Southern’s Criticism of its Averaging Methodol ogy.
398. Finaly, Southern criticizes “the averaging convention applied by [Shell] to

the EQR price data.”*** Shell argues that Southern’ s position is inconsistent with
itswillingness to average other datain the DPT (i.e. hydroelectric capacity

1183 Id

1184 |d. at 177-78.

1185 |4, at 178.
1186 |d

1187 |d
1188 1, at 179.
1189 |d
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1194 |d



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 159

data).***> Furthermore, Shell notes that “since the regul ations require the use of
‘market-clearing prices,” areasonable argument could be made that the
appropriate price to use is the maximum observed price” because “at any price less
than the maximum observed price, there would still be unmet demand in the
market, and the market would not have ‘cleared.””*'%*  That some customers were
able to buy at a price lower than the maximum observed priceisirrelevant.™?" If
the maximum price were used instead of averaging, Shell claims that the DPT
results would show that Southern wielded even greater market power in alarger
number of periods.***®

Staff

Saff is Permitted and Encouraged to Perform EQR-Based
Sensitivity Analyses.

399. Staff recognizesthat the parties have “ agreed to use Southern’s 2004
system lambda as the proxy for market price in the Base Case DPT[,]” but it
claims that the Joint Stipulation also permits the parties to develop sensitivity
analyses based on other proxies for market price.'*® Staff claims that “the
Presiding Judge found, ‘Item 5 supports Trial Staff’s use of EQR data because all
parties agree that EQR datais market price data’”**® “Further, in that order, the
Presiding Judge held that, ‘an agreement to use system lambda as a proxy for
market price in the DPT in no way limits the type of datathat can be used by the
participants in performing their sensitivity analyses.’”**** Finally, Staff contends
that Section 33.3(d)(6), the very section cited by Southern for its*small
variations’ argument, “requires that a DPT analysis use ‘ market prices " ***? and
that proxies for market prices may be used only if actual market prices are not
available.” ' Here, market prices are clearly available in the form of EQR

1195 Id.

19d, at 180.

1197 See |d

1198 See Id

19 gtaff IB at 87. “Specifically, Item 5in Part |1 of the Joint Stipulation
explicitly provides, ‘[t]he Parties reserve the right to oppose the sensitivities
submitted by the other parties’ and ‘any such sensitivities should pertain only
to market price.”” 1d.

1200 | . (quoting Order On Southern’s Motion To Strike at 23).

1201 | d. (quoting Order On Southern’s Motion To Strike at 24).

1202 5toff RB at 66 (quoting 18 C.F.R. § 33.3(d) (6) (2007)).

120319, (emphasisin original). See also Duke Power, 111 FERC {61,506 at P 31
(2005) (permitting the use of system lambda in support of the Delivered Price
test “if actual prices are unavailable”).
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data. 1204

Saff Explains how it Developed and Performed its EQR-Based
Sengitivity Analyses.

400. First, Staff explains how it developed its EQR-price data. " Staff only
included sales that: “ (i) were delivered to the SCA; (ii) had aterm of one year or
less; (iii) were sales of energy or booked-out power; and (iv) were not firm sales
or billing adjustments.”?*® Staff “also eliminated all transactions with durations
longer than one hour to eliminate the possibility of allocating multi-hour
transactions to individual hours.” " Staff then adjusted the start and end times
for certain “transactions to ensure a common time zone.” ?*® |t eliminated all
transactions “ above $150 MWh or below $15 per MWh[,]” and used system
lambda values “ only when EQR data was not available.” ™ “Finally, [it] adjusted
the pricesin [its] sensitivity analysisin each DPT season, limiting pricesto
generation costs of wholesale customersin the SCA.”*#*° This adjustment reflects
the fact that “the amount that wholesale customers are willing to pay for short-
term, non-firm power is limited by the running costs of their own available
generation.”

System Lambda is Plagued With Deficiencies That Make it a Poor
Market Price Proxy.

401. Staff then points out the deficiencies inherent in using system lambda for a
sensitivity analysis.’?? First, system lambda may not truly report market prices
because it is based on production costs as opposed to sales prices.**** For
example, “during the Summer 1 period, which represents peak demand in the
SCA, Southern’s maximum system lambda, of approximately $73 per MWh, was
at least $10 per MWh lower than its maximum system lambdafor any of the other
DPT periods.” **** |f system lambda correctly reflected market prices, it is

2 Seeid.

1205 otoff IB at 88.
1206 |d.

1207 Id.
1208 Id.
1209 Id.
1210 Id

1211 |4 ot 88-89).

1214, at 89.

1213 Id

1214 1d. According to Staff, Southern mischaracterizes this argument as a claim of
disbelief that system lambda’ s Summer 2 period is higher than the super-peak
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reasonable to expect that its maximum lambda value for the Summer 1 period
would be higher, instead of lower, “than the maximum system lambda in the other
DPT periods.” **** Staff contends that system lambda’ s failure to reflect basic
market conditions makesit an unreliable proxy for market price.***®

EQR Data is a More Accurate Proxy for Market Pricesin the
Southern Control Area.

402. Staff contrasts this with EQR data, which it claims “more accurately
reflect[s] economic conditions and resulting market prices, because it is actual
market price data.”*#*" By definition EQR data presents “transaction information
for long and short-term power sales that the Commission requires utilities and
power marketers to report”*?*® According to Staff, “[s]ellers report information
concerning individual wholesale transactions, including: (i) the seller; (ii) the
buyer; (iii) the delivery point of the sale; (iv) the duration of the sale; (v) the
product sold; (vi) the amount sold; and (vii) the sale price.”***® Thus, EQR data
reflects amuch wider array of information than system lambda, which makes EQR
data a more accurate proxy for market prices,*??°

Saff Refutes Southern’s Criticisms of EQR Data.

403. First, Southern claims that significant intra-hour dispersionsin prices
distorts the “true” hourly market price aswell asthe “true” market clearing
price.’?* Staff argues that Southern has failed to define what a reasonable
dispersion would be and without such a benchmark there would be “no way to
determine whether the dispersions. . . are, in fact, excessive.” *?? Staff also notes
that significant dispersions should be expected in a control areathat is not subject
to an 1SO or RTO (i.e. auniform market-clearing price auction).'?*®

Summer 1 period. See Staff RB at 75-76. Staff explains that its disbelief was
directed at the counterintuitive notion that the super-peak Summer 1 period
value was lower than any of the values from the other DPT periods. Seeid. at
76.

1215 Staff 1B at 89.

1216 Seejd.

1217 | d. at 90.
1218 |d.

1219 Id

1220 speid,
1221 Id

1222 |d
1223 |d. at 90-91.
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404. Staff also claimsthat Southern’s criticism regarding non-jurisdictional
sellersislogically inconsistent with Southern’s support for system lambda.'#%*
Southern balks at the EQR’ s exclusion of some market participants, but it has no
problem with system lambda, which reflects only its market prices to the exclusion
of all other market participants, jurisdictional or otherwise.’**®> By comparison,
EQR includes far more market participants, which makes it far more robust.***

405. Additionally, Staff contends that Southern’s * outbound transaction”
criticism lacks balance and Southern’ s attempt to discredit the need for that
balance is without merit.*??’ Like Shell, Staff attacks Southern’s exclusion of
outbound transactions because it fails to make a similar adjustment to the
outbound transactions of other utilitiesin the Southern Control Area.*®® As noted
above, Southern claimed that its failure to exclude the other utilities outbound
exclusionsisirrelevant because those transactions, with their imbedded extra
transmission costs, are higher than the traditional in-market transactions and this
will ultimately raise the market prices, which in turn raises Southern’ s market
share."® Staff disagrees with Southern’s position because Southern has not
provided any evidence of these higher transmission costs.***® Furthermore,
Southern admits that “with respect to other parties sales,” it “cannot distinguish
between sales for export and sales for consumption within the Southern Control
Area” ?! Therefore, Staff concludes that Southern’s “irrelevance defense” is
nothing more than conjecture as “[t]here is no basis upon which to conclude that
the EQR data upwardly biases market prices within the SCA.” 1%

406. Southern also contends that the EQR is not reliable for calculating hourly
market prices.’** But Staff argues that thisisirrelevant because the EQR datais
being used in these tests to determine market prices for the ten DPT periods.'?**
Furthermore, after EQR data is screened to remove multi-hour transactions, Staff
agrees with Shell that it is still areliable source because it reflects over 70,000
transactions.'®* Staff notes that these 70,000 transactions are “more than eight

122414, at 92.
1225 |d.

1226 See Id

1227 $e |d

1228 $e |d

1229 See Id

1230 1. at 92-93.
1231 1d. at 93.
1232 |d.

1233 Staff RB at 77.
1234 $e |d

1235 $e |d
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times the amount of corresponding data used in developing the system lambda
market price proxy.” 2%

The Commission Supports the use of EQR Data in Sensitivity
Analysesin This Case.

407. According to Staff, the Commission strongly prefers actual market prices
when determining “the destination market pricein aDPT analysis.”***" Recently,
the Commission held that “ FERC regulations allow, ‘in support of the Delivered
Price Test’ the use of system lambda as a proxy for price ‘if actual prices are
unavailable. " **® Moreover, “the Commission found that ‘actual energy prices
are available from the EQRs.’”*** Finally, in that same case the Commission
choseto rely on the applicant’ s “DPT analysis based on *arange of market prices
rather than [its] DPT analysis based on system lambda’ because the range of
values reflected in the market prices “were significantly wider than the
comparable ranges for system lambda.” *** Thus, Staff concludes that the
Commission prefers the use of EQR data to system lambda because the former
reflects actual market prices while the latter is a mere proxy.**

408. Applying the regulations and orders cited above, Staff argues that the
Commission would support, if not require, the use of EQR datain this case.’**
Similar to the situation in Duke Power, “the EQR data s ranges of average prices
[in this case] are significantly wider than the comparable ranges for system
lambda.”**** Staff explains that the “ EQR data’ s average hourly prices range from
$15 per MWh to $150 per MWh; whereas system lambda’ s average hourly prices
vary only from $17 per MWh to $103 per MWh.”*** More specifically, “during
the winter and shoulder DPT periods, average values for system lambda never
exceed $45 per MWh; whereas the EQR data’ s average prices exceed $63 per
MWh in the winter super-peak and $56 per MWh in the shoulder super-peak
periods.” ** Just like in Duke Power, this system lambda’ s wider dispersion of
prices also makesit less reliable and robust than EQR-based prices which show

1236 Id.

1237 | d. (citing 18 C.F.R. § 33.3(d)(6) (2007)).
1238 Staff I1B at 94 (quoting Duke Power, 111 FERC 1 61,506 at P 31 (2005))
(alteration in original).

Ejz Id. (quoting Duke Power, 111 FERC 1 61,506 at P 31 (2005)).
ld.

1241 Id

1242 speiid,
1243 Id

1244 |d. at 94-95.
1245 |d. at 95.
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more uniformity.'*®

409. Staff arguesthat Southern’ s attempt to distinguish this matter from Duke
Power by comparing the variation in its system lambda with the one in Duke
Power “misses the point.” In Duke Power, the Commission “preferred alternative
price data to Duke' s system lambda because the alternative prices better reflected
actual wholesale energy prices than did system lambda.” ***” According to Staff,
this means that the proper comparison is between system lambda and market
prices as opposed to one between the relevant system lambdas.***® Staff contends
that its “ sensitivity analysisis far more consistent with Commission regulations
and precedent than Southern’s sensitivity analysis, which relies solely onits
system lambda’ because “the EQR-based data that Staff used in its sensitivity
analysis represents actual wholesale energy prices, has greater variability than
Southern’ s system lambda and, across DPT periods, Southern’s average system
lambdas are significantly lower than the average values for the EQR-based

data” ** “Thus, the relevant comparison, conveniently overlooked by Southern’s
witnesses, is between Southern’ s system lambda and market prices and not
between Duke' s system lambda and Southern’ s system lambda.” *** According to
Staff, a proper comparison proves that the Commission would prefer market based
sensitivity analysesin this case.’**

410. Southern also relies on Order No. 592 for the proposition that its “*top of
stack lambdas have long been recognized by the Commission as a reasonable
‘surrogate’ of market priceq[,]” which it citesto justify its refusal to perform EQR-
based sensitivity analyses.'** Staff explains that Southern’s reliance is again
misplaced because Order No. 592’ s recognition of the propriety of system lambda
as a price surrogate was based on its use by a buyer, not aseller.*** The
Commission reasoned that “abuyer’ s system lambda may be used because a buyer
Is not likely to purchase from a supplier that is more costly than its own
production at specific times.”*?** But the same is not true of a seller, who is more
likely to sell when the market price is above system lambda.'® Therefore, Order
No. 592 provides little guidance regarding the propriety of seller’s system lambda

1246 See Id

1247 |d

1248 $e |d

1249 | d. at 95-96.

120 graff RB at 72.

1251 $e |d

125214, (quoting SCS IB at 135).
1253 See Id

1254 |d. at 72-73 (SCSIB at 135).
12 Seeid. at 73-74.
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as aproxy for market price.***®

Saff and Southern’s Lambda-Based DPT Results Vary Considerably
fromthe Historical Trade Data, and This Demonstrates the
Unreliable Nature of Analyses Based Solely on System Lambda, Like
Southern’s.

411. Staff first details Southern’s and its DPT and EQR results, which show a
wide discrepancy.™’ Southern’s economic capacity DPT analysis shows that it is
a“Pivotal Supplier in every DPT period and that [it' s|] market share ranges from
54.1 percent to 70.2 percent, and the SCA HHI ranges from 3,089 to 5,042.” 1%
Staff’ s results from the economic capacity prong of the DPT study track
Southern’s, finding “that Southern is a Pivotal Supplier in every DPT period and
Southern’s market share ranges from 58.5 percent to 70.9 percent, and the SCA
HHI ranges from 3,577 to 5,144.”**° But the two parties reach different results
for the available economic capacity prong of the DPT. Southern claimsto not be
pivotal in“inany DPT period[,]” “that [it's] market share ranges from zero
percent to 16.8 percent, and [that] the SCA HHI ranges from 551 to 945.” “In
contrast, Staff’s AEC Base Case results show that . . . Southern’s market share
ranges from zero percent to 30.3 percent, and exceeds 20 percent in two
periods.”?®® By comparison, Staff’s EQR-based sensitivity analysis for available
economic capacity shows that Southern’s “market share ranges from 0.0 percent to
41.1 percent, with the SCA HHI ranging from 512 to 1,890.”**®* Importantly, it
“shows that Southern’s market share exceeds the 20 percent threshold in four of
the ten DPT periods.” 1%?

412. Staff then explains that this wide discrepancy stems from the fact that
system lambda “ does not accurately reflect wholesale market prices’ like EQR
data. In support of this point, Staff points out some of the absurdities of
Southern’s base case DPT analysis. Staff notes that Southern’s Revised Base Case
indicates “that Southern has negative AEC in eight out of the ten DPT periods],]”
which “exceeds 1000 MW in six DPT periods and exceeds 4000 MW in
Shoulder1, Shoulder3, and Summer4 periods.”**®® Incredibly, “Southern’s
negative AEC of 6,825 MW in the Shoulderl period exceeds the total AEC

2% Speid.

1257 otaff IB at 96.
1258 |d.

1259 Id

1260 | 4. at 96-97.

1261 |d. at 97.
1262 |d

1263 Id
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available fromall other suppliersin that period.”**®* This suspension of reality
requires a belief that the Southern Control area was short of capacity at that given
price.® Clearly, the historic trade data contradicts these figures as well as those
that show Southern having zero market shares.’*®® Therefore, “ Staff’s EQR-based
sensitivity analysis demonstrates that a DPT analysis based exclusively on
Southern’s system lambda likely yields incorrect results, and therefore its Base
Case results may not be reliable.” %’

Saff Refutes Southern’s Criticisms of its Sensitivity Analyses.

413. Staff rejects Southern’s “small variations” criticism.**® Southern claims
that the Commission limits acceptable sensitivity analyses to those that impose
only a“small variation” of the assumed price.”*®® Southern goes on to quantify
“small variations’ as being between ten and twenty percent.”®”® First, Staff points
out that “neither the Commission’ s regulations nor its orders define ‘small
variations.’””**"* Thus, there is nothing to support Southern’ s arbitrary declaration
of what constitutes a“small variation.”**"* Staff then claims that its EQR prices
used in its sengitivity analysis “are within the twenty percent threshold assumed by
Southern in six of the ten DPT periods.” 2

414. Staff next turnsto Southern’s claim that Staff’ s variations are too random to
be reliable for sensitivity analysis.**™ Staff explainsthat its prices “are based on
actual wholesale transactions from EQR data,” and that it is not surprising that the
markup on these prices changes in response to supply and demand changes over
the different DPT periods.?” In other words, Southern has no grounds to claim
that Staff’s* price series are flawed because they show varying markups (relative
to system lambda)” asthisisanatural byproduct of a competitive market that
lacks a central clearing house.**

1264 |d. at 97-98.

1265 4. at 98.
1266 |d.

1267 I d

1268 oraff RB at 68.

1269 geeid.
1270 Id

1271 Id

1272 e .
1273 Id

1274 | d. at 69.
1275 |d.

1276 Id
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Saff’s Sensitivity Analyses of its Sensitivity Analyses Proves That the
Former are Reliable and Robust.

415. Staff first compares its EQR-based sensitivity analyses with the historical
trade data. According to Staff, the figures closely match, which provesthat its
EQR sensitivity analysisis robust.**”" According to Staff, its EQR-based prices
are “far more consistent with Southern’ s historical trade data than is an analysis
based on Southern’s system lambda.” *#”® This again suggests that system lambda
is not reliable as a market price proxy in this proceeding.’?”

416. Staff confirmed the reliability of its sensitivity analyses by performing three
other sensitivity analyses, which “*marked up’ Southern’s system lambda using
estimates of Southern’s gross wholesale margin (revenues above system lambda)
on Southern’s reported wholesale sales transactions.” *® Each of these three
analyses significantly varied “the parameters for operating reserves[.]”*** The
first of these tests excludes Southern’ s operating reserves from itsload, and it
showed that Southern’s market share exceeds “the 20 percent threshold in seven of
the ten DPT periods.”**®* The second one, which includes Southern’s operating
reserves in itsload, demonstrates that “ Southern’s market share exceeds the 20
percent threshold in five of the ten DPT periods.”*®* The third test, “which
includes Southern’s proposed, and quite large, operating reservesin its load,”
produces results that show Southern’s market share exceeds “the 20 percent
threshold in three of the ten DPT periods.”®* Shell claims that these analyses:
“(i) [are] relatively consistent with each other; (ii) [are] consistent with Staff’s

1277 Staff 1B at 98.
1278 1d. at 99. Staff leaves most of this analysis to the section below dealing with
historical trade data analysis.

27 seeiid,
1280 | §

1281 | d. “ Staff’s markup analyses, like any gross margin analysis, measures the

difference between the wholesale sales price of an energy transaction and its
cost.” Id. at 101. “To perform these markup analyses, Staff . . . derived the
actual sales prices from Southern’ s own transaction records, and Southern’s
system lambda from the same hour as the transaction.” 1d. “To compute the
percentage markup, Staff divided the actual transaction price (reported by
Southern) by Southern’ s system lambda from the same hour as the reported
transaction.” Id. “The transactions were then grouped by DPT period and the
markup value for each was multiplied by the appropriate average DPT-period
system lambda.” 1d.

252 1d, at 99-100.

1283 | d. at 100.
1284 |d
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EQR-based sensitivity analysis; and (iii) differ markedly from Staff’ s Base Case
analyses and Southern’ s Base Case analyses, [both] of which rely on Southern’s
system lambda as the market price proxy.”*®* Because “ Staff’s sensitivity
analysesresults. .. confirm that [its] EQR-based sensitivity analysisis both
accurate and reliabl€],] [they] provide a properly constructed DPT on which
results the Commission can rely in this case.” %%

Saff Defendsits“ Mark Up” Sensitivity Analyses.

417. InitsReply Brief, Southern contends that Staff’s “mark up” sensitivity
analyses produce upwardly biased results because they do not include Southern’s
purchases and they do not include “sales by other jurisdictional entitiesin the SCA
(Southern Control Area).”*®" Staff defends its analysis by noting that it isa
market price proxy, and the “margin analysis is based on Southern’s own
wholesale sales prices.” Given that the purpose of these analysesis to determine
“Southern’ s gross margin as a wholesale seller, it would be inappropriate to
include Southern’s purchase transaction datain this anaysis.” ***® Staff claims that
If it included Southern’ s purchase data, that “would eliminate the informational
value of knowing Southern’s actual wholesale prices.”*?* Thisis because “the
guestion of whether Southern could increase wholesale pricesin the SCA is

1285 Id

1288 1, at 100-01. “On July 19, 2007, the last day of the hearing in this
proceeding, the Presiding Judge asked [Staff] . . . why [it] did not consider
Southern’s purchases in [its] markup analyses and why [it] considered only
salesin hismarkup analyses.” Id. at 101. “Inthisregard, Staff believes that
computationally and conceptually Southern’s purchases should not be included
in Staff’ s markup anal yses because Southern’s purchases, by definition, are
irrelevant to a markup or gross margin analysis.” Id. “Asabalanceto the use
of production costs (system lambda) as a proxy for market price, [ Staff] used a
gross-revenue based proxy.” 1d. “By definition, gross revenues include
monies obtained in sales transactions.” 1d. “As such, the data set in a markup
or margin analysisis not actual market prices but, like system lambda, a proxy
for market price.” Id. at 101-102. “While the margin analysisis based on
actual transaction prices it is readily apparent that it is a proxy for Southern’s
own wholesale sales prices.” Id. at 102. “It is not a market price proxy.” Id.
“Thus, it would be inappropriate to include Southern’ s purchase transaction
datain thisanalysis.” Id. “Doing so would eliminate the informational value
of knowing what price Southern was actually receiving from its wholesale

saes.” Id.
1287 Staff RB at 86.
1288 |d.

1289 Id



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 169

determined by the prices paid by wholesale customers other than Southern.” >

The use of “mark up” as aproxy for market price is comparable to Southern’s use
of system lambda, but given the fact that Southern’s actual mark up is around 26%
above system lambda, it would appear that the “mark up” analysis better reflects
actual prices.”**

Discussion and Findings

EQR Based Sensitivity Analyses Do Not Constitute a Collateral
Attack on the Joint Stipulation and Do Not Violate Commission
Regulations or Orders.

418. Southern contends that any sensitivity analysis based on EQR constitutes a
collateral attack on the Joint Stipulation and violates Commission regulations and
orders.®* Southern first argues that by virtue of having agreed to use Southern’s
2004 system lambda as a proxy for market price in the Base Case DPT, any
sensitivity analysis submitted for consideration in this proceeding must be based
solely on system lambda or be excluded from the record as a collateral attack on
the Joint Stipulation.’®® Therefore, Southern argues, an EQR based sensitivity
analysis constitutes a collateral attack on the Joint Stipulation.’®* From this
exclusionary position Southern then builds to its next argument that any sensitivity
analysis which varies significantly in response to small variations in Southern’s
2004 system lambda is impermissible and should be excluded from the record,
citing to Section 33.3(d) (6) of the Commission’ s regulations, which states, in
pertinent part, “[a] pplicants must demonstrate that the results of the analysis do
not vary significantly in response to small variations in actual and/or estimated
prices,” ?%

419. In continuing to press this argument despite the fact that this issue has been
squarely addressed and resolved by the undersigned Presiding Judge’ s order issued
on December 28, 2006, granting in part and denying in part Southern’s motion to
strike, Southern mischaracterizes the Joint Stipulation as well asthe Commission’s
regulations and case law as interpreted and applied by the subject order.’** As
discussed more fully in the subject order, the undersigned specifically found that

204, at 88

9L 1d, at 86

2% 5CS 1B at 128, 130.

293 1d. at 130.

1294 |d

12% 18 C.F.R. § 33.3(d) (6) (2007).

129 gputhern Company Energy Marketing, Inc., No. EL04-124 (December 28,
2006). (Order on Southern Motion To Strike”)
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the Joint Stipulation does not restrict the development of sensitivity analyses
solely to system lambda but simply provides that any such sensitivities should
pertain only to market price.**®” As conceded by Southern, Item 5in Part 11 of the
Joint Stipulation explicitly provides, “[t]he Parties reserve the right to oppose the
sensitivities submitted by the other parties” and “any such sensitivities should
pertain only to market price.”***® Moreover, the undersigned specifically found
that, “Item 5 (of the Joint Stipulation) supports Trial Staff’s use of EQR data
because all parties agree that EQR datais market price data.”*** Further, in that
same order, the undersigned Presiding Judge held that “an agreement to use
system lambda as a proxy for market price in the DPT in no way limits the type of
data that can be used by the participantsin performing their sensitivity

analyses.” 1300

420. Clearly uncomfortable with the implications which may be drawn from the
results of an EQR sensitivity analysis, Southern continues to stubbornly argue that
they must be excluded from the record; however, in doing so Southern ignores the
fact that the same regulations that it cites in support of its own position state a
strong preference for the use of market pricesin aDPT analysis. Asdiscussedin
Staff’s Initial Brief, Section 33.3(d) (6) of the Commission’s regulations requires
that a DPT analysis use “market prices’ **** and that proxies for market prices may
be used only if actual market prices are not available.”** In addition, Section
33.3(d) (6) requires that “estimated market prices or price ranges must be
supported and the data and approach used to estimate the prices must be included
with the application.”*®® Furthermore, pursuant to Section 33.3(d) (6), price
ranges “must be reconciled with any actual market prices that are supplied in the
application.” %

421. Citing these regulations, the Commission recently held in Duke Power that
“FERC regulations allow, ‘in support of the Delivered Price Test’ the use of
system lambda as a proxy for price ‘if actual prices are unavailable.’”**%
Moreover, the Commission found that “actual energy prices are available from the

1297 Stof f IB at 87.

12%1d.: See Exh. SCS-4 at 5; see also Exh. S-1 at 7; SCS B at 129.

129 gtaff 1B at 87; Order On Southern’s Motion To Strike at P 23,

1300 otoff |B at 87; Order On Southern’s Motion To Strike at P 24; see also, Exh.
S-31at 89.

Egi Staff 1B at 92; 18 C.F.R. § 33.3(d) (6) (2007).
Id.

1303 Id.
1304 Id

1305 Stff 1B at 94; Duke Power, 111 FERC 161,506, at P 31 (alterationsin
original); see also Exh. S-31 at 22.
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EQRs.”** Therefore, both the Commission’ s regulations and case law actively
support the use of EQR datain a DPT analysis because EQR data consist of actual
market prices.”* Thus, Southern’s position that all sensitivity analysesin this
proceeding must be based solely on system lambda runs counter to both the letter
and spirit of the Joint Stipulation, the undersigned Presiding Judge' s December 28
order, Section 33.3(d) (6) of the Commission’s regulations and Commission
precedent.

422. Thus, Southern’s position that all sensitivity analysesin this proceeding
must be based solely on system lambdaisfatally flawed. Further, as Staff points
out, neither the Commission’s regulations nor its orders define “small variations,”
and the data provided by Southern show that Staff’s EQR prices are within the
twenty percent threshold assumed by Southern in six of the ten DPT periods.**®

The EQR Data is not Fatally Flawed.

423. Many of the criticisms that Southern has raised here pertain to both Shell
and Staff’ s EQR based sensitivity analyses as they go to Southern’s concerns with
using EQR data at all for this purpose; in addition, however, Southern also
criticizes the averaging convention applied by Shell to the EQR price data.
Because the undersigned shares Southern’s concerns with this aspect of Shell’s
methodology, and because many of these same issues are addressed in Staff’ s use
of EQR data for sensitivity analyses, the following discussion will focus on
Southern’ s objections to using Staff’s EQR datafor sensitivity analyses. Southern
makes the following principal objections to using Staff’s EQR datafor sensitivity
analyses. (i) Staff’s EQR datais unreliable; (ii) Staff’s EQR data suffers from
various technical problems; (iii) Staff’s EQR dataistoo widely dispersed; (iv)
Staff’ s EQR data does not include non-jurisdictional sellers; and (v) Staff’s EQR
data does not account for exports out of the SCA.

1309

424. First Southern contends that Staff’s EQR data are unreliable for
determining hourly market prices.’**® As Staff point out however, the relevant
issue is whether the EQR data are reliable for determining market prices for the
ten DPT season/load periods.”*™  After screening the EQR data to remove multi-

1306 Staff 1B at 94; Duke Power, 111 FERC 1 61,506, at P 31 (2005); see also Exh.
Slat7.

1307 otaff 1B at 94.

138 See SCSIB at 131. Staff’s EQR prices as a percentage of system lambda are
under 120 percent in DPT periods S1, S2, $4, Sh2, Sh3, and W3.

1309 ghell IB at 179

1310 5CS 1B at 136.

1311 $e |d
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hour transactions and unusable data there are over 70,000 transactions remaining.
Staff notes that these 70,000 transactions are more than eight times the amount of
corresponding data used in developing the system lambda market price proxy.'**
The undersigned agrees with Dr. DeRamus’ determination that thisis a more than
adequate database from which to derive reasonable and reliable estimates of
market prices.’**?

425. Second, Southern contends that Staff’s EQR data suffer from various
problems, including incompleteness, inconsistency, and subjective
interpretation.”***  Southern argues that “[a] robust and reliable data set should be
able to produce consistent and predictable results, particularly by analyses (and
analysts) working toward acommon goal.”***> Staff responds by pointing out that
although Staff and Shell have generally consistent positions with respect to the
development of EQR-based sensitivity analysis, the various sets of EQR prices,
including those developed by Southern, and related sensitivity analyses were
separately and independently developed by each participant in this proceeding.
Therefore, one would not expect that the results would exactly match.

426. Southern also arguesthat its“cleaner” set of DPT prices, developed by Mr.
Frame from Staff’s EQR data, differs substantially from the EQR-based DPT
prices developed by Staff witness Siskind.**'® However, contrary to Southern’s
arguments, the record supports a finding that the differences that result from these
so-called “cleaner” prices are relatively minor. Aside from the Summer1 period,
(inwhich Mr. Siskind adjusted his EQR-based price upwards to account for
Oglethorpe’ s avoided costs but Mr. Frame did not),™*!’ Staff’s EQR-based prices
and Mr. Frame's so-called “cleaner” prices differ by as much asfive percentin
only one DPT period.™*!® Indeed, of the remaining nine DPT periods Mr. Frame's
prices are higher in three periods, while Mr. Siskind' s are higher in five periods,
with one period having identical prices.™*® In addition, as Staff witness Siskind
notesin his Surrebuttal Testimony, he adjusted his original EQR price series to
account for many of Southern’s concerns and found that the resulting “corrected”
EQR price series was quite similar to the original.***° Indeed, even assuming that
al of Southern’s concerns are valid, the differences between the original and

1312 Id

1313 ghell IB at 176 [Emphasis added].

1314 SCS|IB at 136-38.

13151d. at 138.

1318 1. at 143-44.

1317 Exh. S-1 at 25-26; Exh. SCS-32 at 104.

Ei See Exh. S-8 (column 4); Exh. SCS-47 (corrected).
Id.

1320 Stff |1B at 17:6-20; see also Revised Exh. S-35, page 2 of 2.
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“corrected” price series across DPT periods are less than three percent in all but
the Summer4 and Shoulderl periods.*** Similarly, as set forth in Mr. Siskind’'s
Surrebuttal Testimony, the differences across DPT periods between Southern’s so-
called “cleaner” EQR prices and Staff’s “corrected” EQR prices are less than 3.2
percent in all periods.’**

427. Third, Southern contends that the price dispersion of Staff’s EQR data
“callsinto question the reliability of the EQR datafor developing reliable market
price proxies.” ** However, as discussed in Staff’s Initial Brief, Southern
witnesses Frame and Hieronymous do not provide an objective measure of typical
or expected intra-hour price variation. Without such a benchmark there is no way
to determine whether the dispersions that Southern’ s witnesses computed for
Staff’s EQR data are excessive.*** Fourth, Southern argues that Staff’s EQR data
are incomplete because non-jurisdictional sellers are not required to report their
transactions. Southern has not demonstrated that the absence of non-jurisdictional
transaction data has any material effect on the EQR based prices used by Staff in
its sensitivity analysis. In addition, the fact that Southern was the sole possessor
of the transaction data for the 2004 test year, which includes the non-jurisdictional
transaction data, strongly supports Staff’ s reasonable decision to assume that sales
made by non-jurisdictional entities were priced similarly to those reported by
jurisdictional entities. This assumption mitigates the unavailability of the non-
jurisdictional price data. Moreover, Southern’s criticism that Staff’ s sensitivity
analysis excludes FERC non-jurisdictional sellersislogically inconsistent with its
position that only its system lambda should be used in a sensitivity analysis
because system lambda only reflects only its market prices to the exclusion of all
other market participants, jurisdictional or otherwise."** By comparison, Staff
points out that EQR includes far more market participants.***°

428. Lastly, Southern contends that EQR isfatally flawed because EQR data
often fails to distinguish outbound sales delivered to a system border from true “in
market” sales, which will inflate price data by including the cost of transmitting
power to the border and imputing market dynamics associated with other

1321 Revised Exh. S-35, page 2. The Summer4 original price is 6.0 percent higher
than the “corrected” price; the Shoulderl original priceis 7.4 percent lower
than the “corrected” price.

1322 Exh. S-35, page 1, column [2] and Revised Exh. S-35, page 2 (column
“Siskind Updated EQR Price”).

1323 3CSIB at 138 [Citations omitted].

1324 Staff 1B at 90; see Exh. S-31 at 19.

1325 |d

1920 Seeid.
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destination markets.**” Like Shell, Staff attacks Southern’s exclusion of
outbound transactions because it fails to make a similar adjustment to the
outbound transactions of other utilitiesin the Southern Control Area.***® Further,
as Staff witness Siskind points out in his Surrebuttal Testimony, Southern’s
witnesses did not provide any record evidence or otherwise demonstrate that the
EQR data for such sales actually include additional transmission costs.***
Moreover, as noted by Mr. Siskind, with respect to other parties' sales, Southern’s
witnesses “admit that they cannot distinguish between sales for export and sales
for consumption within the Southern Control Area”** Therefore, Southern has
failed to establish that the EQR data upwardly biases market prices within the
SCA.

The Propriety of Using Staff’s EQR-Based Sensitivity Analysis Over
System Lambda with Regard to the Available Economic Capacity
Prong of the DPT.

429. Southern’s economic capacity DPT analysis showsthat it isa“Pivotal
Supplier in every DPT period and that [it’s] market share ranges from 54.1 percent
to 70.2 percent, and the SCA HHI ranges from 3,089 to 5,042.” 3! Staff’s results
from the economic capacity prong of the DPT study track Southern’s, finding
“that SouthernisaPivotal Supplier in every DPT period and Southern’s market
share ranges from 58.5 percent to 70.9 percent, and the SCA HHI ranges from
3,577 to 5,144.” %

430. While Staff’ s results for the economic capacity prong of the DPT study
track Southern’s, the two parties reach different results for the available economic
capacity prong of the DPT. Southern claimsto not be pivotal in “in any DPT
period, ... that [it's] market share ranges from zero percent to 16.8 percent, and
[that] the SCA HHI ranges from 551 to 945.” In contrast, Staff’s AEC Base Case
results show that . . . Southern’s market share ranges from zero percent to 30.3
percent, and exceeds 20 percent in two periods.”**** Moreover, Staff’s EQR-based
sensitivity analysis for available economic capacity shows that Southern’s “ market
share ranges from 0.0 percent to 41.1 percent, with the SCA HHI ranging from

1327 5CS|IB at 137.

1328 ope Staff IB at 92.

1329 1d. 92-93; see also, Exh. S-31 at 12.

1330 otaff 1B at 93; see also Exh. S-3 at 13; see also Exhs. SCS-64 at 41, 50-51;
SCS-52 at 75-76.

1331 gtoff IB at 96.

1332 |d

1333 |d. at 96-97.
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512 t0 1,890.”**** Importantly, it “shows that Southern’s market share exceeds the
20 percent threshold in four of the ten DPT periods.”***

431. Staff assertsthat its EQR-based sensitivity analysis demonstrates that a
DPT analysis based exclusively on Southern’s system lambda likely yields widely
disparate results, and therefore its Base Case results may not be reliable.” **® Staff
explains that this stems from the fact that system lambda * does not accurately
reflect wholesale market prices’ like EQR data. Staff points out, however, that
both the EQR data and the results of Staff’s analyses based on EQR data have
been demonstrated to be consistent with Southern’s historical trade data, which
Commission regulations require in support of a DPT analysis.***’

432. To further underscore the propriety of using its EQR-based sensitivity
analysis over system lambda, Staff prepared three “markup” sensitivity analyses.
However, Southern charges that Staff’s markup analyses are also deficient because
those analyses: (i) include only Southern’s sales and do not include its purchases;
and (i) do not include sales by other jurisdictional entitiesin the SCA.*® Staff
responds that its “markup” analyses, like any gross margin analysis, measures the
difference between the wholesale sales price of an energy transaction and its
cost.™** Thus, the results of amarkup or margin analysis are not actual market
prices but, like system lambda, are a proxy for market price based solely on a
subset of market transactions.**° The margin analysis is based on Southern’s own
wholesale sales prices.

433. Staff observes that for the purpose of determining Southern’s gross margin
asawholesale seller, it would be inappropriate to include Southern’s purchase
transaction datain this analysis."**" The price series calculated using Southern’s
own wholesale markup above system lambda do not represent actual market prices
but, like Southern’ s system lambda, are a proxy for market price. System lambda
represents only Southern’s production costs and does not include its wholesale
sales prices. In contrast, Staff’s markup price series includes both Southern’s
wholesale sales prices and its production costs.

1334 |d. at 97.
1335 |d

1336 Id.

1337 Staff IB Sections |11, D. 4. and IV. B. and Staff RB Sections|l. D. 4. & 11 D.
6. See dlso, 18 C.F.R § 33.3(d) (11) (2007).

1338 5CSIB at 150.

1339 Staff IB at 101.

134014, at 101-102.

1341 eeid. at 102.
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434. Staff disagrees with Southern’s contention that “Mr. Siskind failed to
consider data reflecting sales by other sellers in the Southern Control Area
(including sales made by other jurisdictional entities), even though such
information was reasonably available to him.” Staff disagrees for two reasons.
First, appropriate system lambda for other sellersis not available in this case and
to compute a wholesale margin using Southern’s system lambda for anyone other
than Southern is methodologically unsound. Second, Staff maintains that the
“datareflecting sales by other sellers’ that is available to Staff is the EQR data.

435. Theundersigned finds Staff’s proffered “mark up” sensitivity analysesto
be of limited value in making a recommendation to the Commission regarding the
propriety of using Staff’s EQR-based sensitivity analysis over system lambda with
regard to the available economic capacity prong of the DPT. Staff has explained
that its “markup” analyses measures the difference between the wholesale sales
price of an energy transaction and its cost; thus, the results are not actual market
prices but, like system lambda, are a proxy for market price based solely on a
subset of market transactions.**** However, the undersigned considers Staff’s
most compelling argument for the use of EQR data over system lambda to be the
very fact that system lambdais a proxy and as such “does not accurately reflect
wholesale market prices’ like EQR data. That is, system lambda does not
represent a‘market price,” but instead is merely a calculated number (i.e., Ssystem
incremental fuel cost associated with the least-cost dispatch of thermal units
located in a control area).”*** In contrast, Staff persuasively argues that EQR
data “more accurately reflect[s] economic conditions and resulting market prices,
becauseit is actual market price data.” ****

436. Given that Staff acknowledges that the “data reflecting sales by other
sellers’ that is available to Staff isthe EQR data, it is the propriety of the use of
the EQR dataitself which the undersigned believes must be weighed and
considered by the Commission, not a“battle of the proxies.” By definition EQR
data presents “transaction information for long and short-term power sales that the
Commission requires utilities and power marketers to report”*** According to
Staff, “[s]ellers report information concerning individual wholesale transactions,
including: (i) the seller; (ii) the buyer; (iii) the delivery point of the sale; (iv) the
duration of the sale; (v) the product sold; (vi) the amount sold; and (vii) the sale
price.” 3 Moreover, Staff has persuasively argued that the Commission prefers
the use of EQR data to system lambda because the former reflects actual market

13421d. at 101-102.
1343 1d. at 168-69.

134 Staff IB at 90.
1345 Staff RB at 89.
1346 Staff 1B at 90.
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prices while the latter is a mere proxy.**

437. Further, one of Staff’s most compelling arguments in support of the
propriety of using its EQR-based sensitivity analysesis the fact that its EQR-based
prices closely match historical trade data.*** According to Staff, its EQR-based
prices are “far more consistent with Southern’s historical trade datathan is an
analysis based on Southern’ s system lambda.” 13*°

438. The undersigned concurs with Shell’ s observation that “[i]t is hard to
characterize as ‘unreasonable’ a sensitivity analysis that uses actual market prices
(as provided by the EQR data) as a check on DPT results obtained from using a
proxy for market prices (system lambda).”***® Further, as previously discussed,
the Commission strongly prefers actual market prices when determining “the
destination market pricein aDPT analysis.”***! In considering the Commission’s
precedent on this issue, the undersigned concurs with Staff’ s position that the
Commission would support, if not require, the use of EQR datain this case.

VIl. The appropriateness of separate DPT analyses for short-term, firm
products and/or long-term, firm products

Summary of Parties' Positions

439. Southern argues that a second DPT analysis for the short-term, firm product
market is contrary to the Commission’s precedent. In addition, Southern believes
that it amounts to a collateral attack on the DPT because the DPT anticipates a
single analysis applicable to the short-term, firm and non-firm markets.
Regardless, Southern concludes that Shell’ s purported “short-term, firm” DPT
failsto even measure the short-term, firm market. Shell disagrees, arguing that the
Commission precedent and record demonstrate that the short-term firm and non-
firm markets are usually considered separately in market rate application cases.
Shell contends that it is specifically important that both are considered here
because Southern is applying for market rate authority in both the short-term, firm
and non-firm markets. Though Staff does not officialy support Shell’ s separate
DPT analyses, it does suggest that if the Commission decides that such analyses
are necessary, then it should use Shell’s. Finally, Dalton argues that there are no
grounds for the Commission to consider along-term DPT analysis.

1347 Stoff RB at 77.

1348 Staff IB at 98.

139 1d. at 99. Staff leaves most of this analysis to the section below dealing with
historical trade data analysis.

130 ghel| IB at 174.

1351 otaff RB at 77 (citing 18 C.F.R. § 33.3(d)(6) (2007)).
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Positions of the Parties
Southern

The Commission Generally Grants Blanket Market Rate Authority
Based Only on a Sngle DPT.

440. Shell contendsthat “afirm DPT analysis is necessary for the Commission
to grant Southern market-based rate authority,” **** Southern disagrees and claims
that “the Commission routinely grants blanket market-based rate authority—for
both non-firm and firm products—to entities that rebutted the presumption of
generation market power with asingle DPT.”**** Furthermore, Shell’s own
witness Dr. Deramus recognized that “[a]s a genera matter, applicants for market-
based rate authority typically perform asingle DPT analysis applicableto all
energy products, with no explicit distinction between separate firm and non-firm
(or even short-term and long-term) product markets.”**** Given the lack precedent
for a separate DPT study, Southern is not surprised that Staff “ does not advocate
for the inclusion of a separate firm DPT.”1**°

Shell’s Second DPT is Actually a Collateral Attack on the
Commission’s DPT Methodology, which Anticipates Only one Sudy.

441. Furthermore, Southern argues that this “second” DPT is nothing more than
acollateral attack on Commission’s DPT methodology, which isinappropriate
here.’®*® Shell claims that the “DPT in this case has been limited or narrowed by
the Joint Stipulation, which it claims represents the parties’ agreement to exclude
long-term firm products from the base case analysis.”***’ Conversely, Southern
believes that the descriptive phrase “ short-term non-firm,” which is found in the
Joint Stipulation “merely reflects the fundamental nature of the DPT process.” **®
According to Southern, labels are inconsequential because “the parties are bound
to follow the formulation set forth in the Commission’ s regulations.”***° The Joint
Stipulation’s “separate DPT analyses’ issue “merely sets forth a placeholder for
what turned out to be Shell Trading' s precedent-deviating argument that separate

132 5CS|B at 153 (quoting Shell-1, p. 62).
135314, at 154.

1354 | d. (quoting Shell-1, p. 63).

135514, at 155.

1356 See Id

1357 Id.
1358 Id
1359 Id
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DPT analyses of such products was due, and that its so-called firm DPT
represented a proper analysisin that regard.”***® Put another way, the DPT isa
“single analysis used to derive quantifications of Economic Capacity and
Available Economic Capacity[,]” and the Joint Stipulation’s “characterization of
the base case DPT . . . as an analysis of short-term non-firm products does not (nor
was it intended to) somehow narrow or limit” its applicability to the short-term,
non-firm market.*** Thus, Southern’s DPT covers the same product market “as
every other DPT submitted to and relied on by the Commission in granting
market-based rate authority.” **** According to Southern, the Commission reviews
the results “ as part of its market power assessment, without regard to whether that
applicant wished to sell firm or non-firm products or short-term or long-term
products.” *%3

442. Shell attempts to rebut Southern’s position, relying on the following
guotation from Appendix A of Order No. 592:

In the past, the Commission has analyzed three products: non-firm
energy, short-term capacity (firm energy), and long-term capacity.
These remain reasonable products under the prevailing institutional
arrangements, and applicants should recognize such products in their
analysis.”**

In Southern’s view, this only shows that the Commission requires all of these
markets to be recognized.** It does not mean that the Commission requires a
separate DPT analysis for each one.***® Southern supports this view with the
following language from Order No. 592:

Thefirst step isto identify one or more products sold by the merging
entities. Products may be grouped together when they are good
substitutes for each other from the buyer’s perspective. If two
products are not good substitutes, an entity with market power can
raise the price of one product and buyers would have alimited
ability to shift their purchases to other products. In the past, the
Commission has analyzed three products: non-firm energy, short-
term capacity (firm energy), and long-term capacity. These remain

3%0d, at 155-56.

L4, at 156.

1%21d. (emphasisin original).

1363 Id.

Ez: SCSRB at 137 (quoting Order No. 592, 61 Fed Reg. 68595, 68607 (1996)).
Id.

1366 Id.
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reasonabl e products under the prevailing institutional arrangements,
and applicants should recognize such products in their analysis.**’

Applying this language, Southern claims that short-term, firm and non-firm energy
are substitute products in the Southern Control Area, with little to definitively
distinguish the two.***® Consequently, the Commission has consistently used only
one DPT analysis to account for both the short-term, firm and non-firm
markets.**® Thus, Southern believes that a separate short-term firm analysis is not
justified and is part of the DPT analyses currently before the Presiding Judge.™*”

The Commission Has Rejected Theories Smilar to Shell’s“ Separate
DPT” Theory.

443. According to Southern, the Commission has considered and rejected
arguments like Shell’s in the past.®*"* “For example, in Order No. 697, more than
one party alleged that the DPT was deficient because it was not capable of
evaluating long-term markets.”**”> The Commission found that the DPT provides
the best snapshot of market conditions despite “any methodological
limitations.”**”® According to Southern, “in that same order, the Commission
expressly rejected the notion that applicants should submit a separate DPT
analysis for each product they wish to sell at market-based rates.” **" In response
to requests for various methodological changes to the DPT, the Commission
stated:

[B]y determining whether a seller has capacity that can compete in the
market under various season and load conditions, the DPT provides an
accurate picture of market conditions. Examining market conditions allows
the Commission to determine whether a seller has market power. The DPT
does this by examining short-term energy markets and, in particular,

sellers’ available generation capacity.*”

Southern argues that “[nJowhere in that order does the Commission suggest that a

1367 | d. at 137-38 (citing Order No. 592, 61 Fed Reg. at 68607) (alterationsin
original).

13%8 Seeid. at 138-39.

3% seeid. at 139.

1370 $e |d

1371 SCS B at 156.

1372 |d, at 156-57 (citing Order No. 697, 119 FERC 61,295 at P 120).

137314, at 157.

137 |d. (citing Order No. 697, 119 FERC {61,295 at P 114).

1373 | d. (quoting Order No. 697, 119 FERC 1 61,295 at P 114).
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two-DPT approach is necessary or appropriate.” *3°

444, Southern notes that the DPT has been measuring market power in the
energy market for more than ten years and the Commission has never claimed that
a“properly-constructed DPT should analyze “firm” energy, “non-firm” energy, or
somehow both markets.” Southern claims that Shell uses “this silence to argue
that the Commission has not relied solely on anon-firm DPT analysis by an
applicant for market-based rate authority.” But, according to Southern, Shell’s
theory isathinly veiled attack on the DPT itself, which the Presiding Judge has
warned the parties against doing.™*”’

[T]he Commission has instructed myself as the presiding judge and the
parties to provide the Commission with a properly constructed DPT on
whose results the Commission can in turn rely, not to create anew DPT,
not to challenge the DPT, but to prepare a properly constructed DPT on
whose results the Commission can, in turn, rely.*"®

445. Shell’ssuggested “firm” DPT challenges the “ adequacy of the
Commission-prescribed DPT[,]” and completely ignores the Presiding Judge’'s
clear instructions.

Even if the Commission Were to Require a Separate DPT Analysis of
the Short-Term Firm Market, Shell’ s Proffered Analysis Falls Short.

446. According to Southern, Shell’s“firm” DPT “has nothing to do with firm
energy.”*”® Shell simply took “its base case DPT and made three discrete
changes, one of which was aready made in a separate sensitivity.” *** “First,

Shell Trading deducts Capacity Benefit Margin, or ‘CBM’, fromits. . . caculation
of SIC, the only effect of which isto reduce import capability for outside
suppliers.”*** Then, it “uses EQR-based hourly pricesinstead of system lambda,
achange with no direct correlation to the sale of firm energy.”*** In fact, this
price set was the same price set Shell Trading used in its price sensitivity analyses
of the base case “non-firm” DPT.*** Finally, Shell excluded unit power sales, or

B7d, at 158.
EZ Id. (quoting Tr. 884, line 22 through Tr. 885, line 3).
Id.
B9 d, at 159.
%% d, at 159-60.
8114, at 160.
1382 1d, Infact, this price set was the same price set Shell Trading used in its price

1383szensitivity of the base case “non-firm” DPT. Seeid.
Id.
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“UPS’ contracts. >

447. Despite the fact that the Joint Stipulation directed the partiesto treat UPS
sales asload obligation of Southern Shell defends its exclusion on three
grounds.’®* According to Southern, Shell believes that UPS sales must be
removed because it istoo conservative to treat this capacity asif it werein the
buyer’s control when it actually remains in Southern’s control.*** Southern
rejects this theory and claims that thisis “a non-sequitur (in that the capacity used
to serve the firm UPS salesis not at issue here) and irrelevant to an Available
Economic Capacity analysis (in that the capacity is effectively removed from
Southern Companies’ AEC irrespective of whether Southern Companies or the
buyer is deemed to control it).”***" Shell also defendsits exclusion of UPS
contracts based on the fact that they are actually “non-firm backup sales’ %%
Shell “argues that Southern Companies are not obligated to make these sales if
their Economic Capacity is fully subscribed.”*** Southern dismisses this point
because, “by definition, Southern Companies Available Economic Capacity is
zero when its Economic Capacity is fully subscribed[,]” making this an irrelevant
point.”*® Next, Shell claimsthat it excluded UPS contracts because the buyers
have no rights to the energy when the unit is on outage.™*** Shell “contends that it
would be improper to ‘move’ the capacity from Southern Companies to the buyers
because, in [its] view, Southern Companies retain control of the units.” **%
Southern rejects this justification because it isirrelevant.’** According to
Southern, nearly all typical unit-contingent contracts contain such a provision.”***
448. Finaly, Shell’s“firm” DPT ignores the additional cost and risk associated
with making firm sales that are not present in non-firm sales.™®* Thisis
problematic because the current DPT makes many assumptions regarding costs,
none of which account for these extra costs and risks.*** Though it may be
possible to restructure the DPT to reflect these extra“costs,” Shell’ s so-called

1384 Id

1385 |d. at 161.

138 eeid,
1387 Id

1388 Id
1389 Id
1390 Id

19 seeid,
1392 | .

139 seeid,
1394 Id
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“firm” DPT clearly does not.™**" Therefore, Southern concludes that Shell’s
“firm” DPT is fundamentally flawed and should be rejected.***

Shell

The Commission Usually Considers Both the Short-Term Firm and
Non-Firm Markets Before it Grants Blanket Market Rate Authority.

449. Shell disagrees with Southern’s claim that the Commission’s precedent and
the record in this proceeding limit the DPT analysis to the short-term, non-firm
market.’** On the contrary, Shell argues that they both demonstrate that the DPT
usually analyzes both non-firm and short-term energy markets.**® “[R]eaching
back to Appendix A to Order No. 592[,]” the Commission has clearly held “that
short-term firm energy is among the relevant products for consideration in a
properly constructed DPT analysis.”**®* Shell relies on the following language
from Appendix A to Order No. 592:

In the past, the Commission has analyzed three products. non-firm energy,
short-term capacity (firm energy), and long-term capacity. Theseremain
reasonable products under the prevailing institutional arrangements, and
applicants should recognize such productsiin their analysis.***

“Appendix A’s description of the relevant products for a DPT analysis was
confirmed in Order No. 642, and explicitly incorporated by reference into the
DPT analysis outlined in Appendix F of AEP 1.”**** Though the Commission “has
indicated that, absent barriers to entry, long-term capacity markets are ‘inherently
competitive’” and don’t usually require horizontal product market analysis, Shell
maintains that the Commission has been conspicuously silent on the issue of short-
term firm energy. Despite the fact that Southern noted several examples where the
Commission routinely granted blanket market rate authority based solely on anon-
firm DPT analysis, Shell claimsthat its careful review of those cases indicates that

none expressly limited its DPT analysis to the short-term non-firm market.**®

197 Seeid. at 162-63.

13% Seeid. at 163.

13% ghell IB at 155.

1400 |d.

10014, at 155-56.

1402 |4, at 156 (quoting Order No. 592, 61 Fed Reg. at 68607) (alteration in
original).

140314, (citing Order No. 592, 61 Fed Reg. at 68607).

1404 | d. (citing AEP |, 107 FERC 61,018 at Appx. F) (aterationsin original).

10514, at 157-58.
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450. Shell further claims that the record in this proceeding “ confirms that
application of the Commission’s DPT framework typically considers both short-
term, firm and non-firm energy markets.”**®® Shell’s witness testified that
applicant’ susually “perform asingle DPT analysis applicableto all energy
products, with no explicit distinction between separate firm and non-firm product
markets,” which makes sense because the DPT is atest of capacity as opposed to
actual sales.™ ™ |n fact, even Southern’s witnesses confirmed that applicants
generally consider both short-term firm and non-firmin their DPT analyses.'**®
The problem in this case is that the Joint Stipulation has expressly limited the DPT
to an evaluation of the “short-term, non-firm” product market.**®

Shell’ s Separate DPT Analysisis Necessary in This Case.

451. Consequently, Shell arguesthat its short-term, firm DPT analysisis
necessary to provide the Commission with a complete picture of Southern’s
market power in the SCA.**° Shell reiterates that it is not usually necessary to
label the studies as short term, non-firm and short-term, firm because traditional
DPT analysis still accounts for both.**** But “[h]ere, the parties have
distinguished between firm and non-firm energy products as a means to achieve a
stipulated base case DPT analysis that eliminated a previously contested issue
regarding transmission constraints.” **? Despite the Joint Stipulation’s instruction,
Shell claims that a complete DPT analysis still requires a study of the short-term,
firm market, which in this case, means two studies are necessary.**** According to
Shell, two analyses are essential in this case because Southern is applying for
market-based rates in both markets, and the Commission needs to hear “the other
half of the story.”

Shell Explains How it Constructed its Firm DPT Analysis and its
Resullts.

452. Shell’sfirm DPT operates on many of the same assumptions and
computations as its non-firm DPT “with the following three modifications: (1)

1406 1, at 157.
1407 |d

1408 See Id
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1412 Id.

11 seeid,
1414 | 4.



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 185

EQR prices, rather than system lambdas, are used as the proxy for market prices,
(2) CBM issubtracted from Dr. Yang's SIC values; and (3) Southern’s capacity is
not reduced by its non-firm Unit Power Sales (UPS) back-up amount.”**" This
anaysis shows “that, on an AEC basis, Southern’s market share exceeds 20% in
nine of the ten DPT periods, while Southern’s HHI exceeds 2,500 in three DPT
periodg[,]” clearly indicating that Southern possess unreasonable market power in
the short-term, firm energy market.***°

453. Shell then verified the reliability of these results with several sensitivity
analyses."*'” These analyses “showed that, even if [Shell] decreased Southern’s
AEC by 20%, or increased firm SIC by 50%, Southern’s market share remains
above 20% in seven DPT periods.”**® Moreover, “when Shell adopt[s] Mr.
Frame's hydroelectric capacity derating methodology, Southern’s market share
still exceeds 20% in seven of ten DPT periods, and its HHI exceeds 2,500 in three
periods.”***° Shell claims that this analysis reveals that its firm energy DPT is
robust and reliable.’**

Shell Disagrees with Southern’s Criticisms of its Firm DPT
Analysis.

454. Shell rglects several of Southern’s criticisms of itsfirm DPT analysis.
First, Southern argues that designated resources should be removed from each
supplier’s capacity, but Shell claims that the removal of such resources would
violate Order No. 592, aswell as AEP | and AEP 11, which have al clearly held
that the native load adjustment used to derive AEC should not include an
adjustment for “ designated network resources.” ***' Regardless, Southern has not
provided any evidence that these designated resources are not already reflected in
the native |oad adjustment previously “used to derive AEC.”**?* Southern also
“criticizes [Shell’s] use of non-firm EQR pricesin [its] firm DPT analysis.” 4%
Shell finds this criticism “puzzling” because firm prices are generally higher, and
their use should result in even more DPT failures for Southern, whose market
power increases as market price increases.'** Additionally, Southern argues that

14151d. at 161.
1416 |d

1417 |d
1418 |d
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1420 |d
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CBM should not have been removed, but according to Shell, Southern’s only
justification for this position is that the removal reduces the import capability from
outside suppliers, which is clearly a self-serving, useless justification.***
Furthermore, Shell finds no merit in Southern’s general criticism of its use of
EQR-based prices, asthereisno real dispute that these figures represent actual
transactions that account for the cost of risk and other additional costs.***

455. Next, Shell specifically defendsits treatment of non-firm UPS backup
sales.'*?" Southern claims that they should not be included in the DPT analysis
because they are pre-existing contractual obligations to dispatch generation.'*?®
Shell regjects Southern’ s claim because “[u]nder the UPS contracts, Southern has
substantial discretion regarding the amount of energy it is contractually obligated
to deliver to its UPS customers, the relative priority of its various capacity and
energy commitments to its UPS customers relative to Southern’s other customers,
and the pricing of the energy provided under the contracts.” *** According to
Shell, the capacity does not “move” from the seller to the buyer until the buyer has
assumed operational control.***° Furthermore, Shell claims that these UPS sales
arerealy “non-firm backup sales’ because Southern is not even obligated to fulfill
them if its “economic capacity is fully subscribed by other firm purchasers.”1**
Finally, Shell notes that under these UPS contracts, Southern is relieved from
performance if “the unitsat issue. . . are on outage for any reason, whether due to
a scheduled outage, forced outage, or some other non-discretionary reason.”*¥? In
fact, these UPS contracts explicitly state that other “commitments can take
precedence over these ‘ Supplemental’ sales, including ‘firm power interchange
sales.””*** Given Southern’s control over whether and how it fulfills these
“contracts,” Shell claims that they represent discretionary energy and should be
included in Southern’s available capacity.****

456. Finally, Shell addresses Southern’s “double count” criticism.*** Southern
contends that Shell’sfirm AEC analysisis “skewed” because it counts the capacity

1425 ghel| RB at 74.
1426 Id
1427 o0 Shell IB at 163.

1428 ghel| IB at 163.
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“from Southern’s Scherer 3 unit” twice.*** Shell admits that it may have
incorrectly double counted this capacity but claimsthat if it did, the results are
negligible and would not relieve Southern from its numerous market power
failures. ™

Staff

Saff Does not Officially Support a Separate Firm DPT Analysis, but
if the Commission Determines That One is Necessary, Saff Endorses
Shell’s.

457. Staff recognizes that the Commission accepts analyses of separate markets
whereit is necessary.**® Staff supports this with the following language from
Order No. 592, Appendix A:

[1]n the past, the Commission has analyzed three products: non-firm
energy, short-term capacity (firm energy), and long-term capacity.
These remain reasonabl e products under the prevailing institutional
arrangements, and applicants should recognize such productsin their
analysis.***°

According to Staff, the Commission permits these “ products’ to be grouped into a
single analysis when, “they are good substitutes for each other from the buyer's
perspective.” 4 But two products will not be “good substitutes’ if “an entity with
market power can raise the price of one product and buyers would have a limited
ability to shift their purchases to other products.”**** Therefore, the Commission
“encourages parties to propose even more precise definitions of relevant products
where appropriate.” 14

458. Shell does “not believe that it [is] appropriate to rely solely on a non-firm
analysis to determine whether to grant Southern market-based rate authority and
therefore [it] performed a separate DPT analysis for a short-term firm product.” ***3
If the Commission finds that an analysis of the short-term, non-firm market is

1436 Id

37 Seeid.

4% See Staff Brief at 103-04.

1499 | d. at 103 (quoting Order No. 592, 61 Fed Reg. 68595, 68607) (alteration in
original).

144914, (quoting Order No. 592, 61 Fed Reg. at 68607) (alteration in original).

141 1d. (quoting Order No. 592, 61 Fed Reg. at 68607) (ateration in original).

ﬁi Id. (quoting Order No. 592, 61 Fed Reg. at 68607) (alteration in original).
Id.
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insufficient to ascertain Southern’s market power in the Southern Control Area,
then Staff urgesit to look to Shell’s short-term, firm DPT as an aide.****

Dalton

The Presiding Judge Should not Permit a Long-Term Firm DPT
Analysisto be a Part of This Proceeding.

459. According to Dalton, Shell relies on Order No. 642’ s statement, “the DPT
applies not only to peak and off-peak periods, but aso to non-firm energy short-
term, firm energy (or capacity) and long-term capacity productg,]” to support its
theory that afirm DPT analysisis required by the Commission.’** Dalton claims
that Order No. 697 expressly refused to require market-rate applicantsto “provide
aseparate DPT analysis for firm power arrangements.”

460. But evenif such an analysis was required, Dalton argues that the record in
this proceeding does not contain sufficient evidence to permit the ALJto
formulate a proper long-term firm DPT analysis for the Commission.**" Finally,
Dalton argues that Order No. 697 established that “absent entry barriers, long-term
markets are inherently competitive[,]” and that since the record has established
that Southern satisfies the “entry barrier standard,” it would be inappropriate to
provide the Commission with a“long-term” DPT analysis.***®

Discussion and Findings

461. Shell arguesthat the analysis of Southern’s market power in the Southern
Control Arearequires a DPT study of the short-term, firm market in addition to
the study of the short-term, non-firm market. Shell contends that the additional
DPT study isrequired in this case because Southern is applying for market power
in both the short-term, firm and non-firm wholesale product markets; however, the
Joint Stipulation specifically limits the product market to short-term, non-firm
wholesale energy transactions. Ultimately, the Commission will either grant
market rate pricing in both markets based on the submitted DPT, or it will deny
market rate pricing in both markets. Assuch, Shell believesthat a DPT study of
the short-term firm market is required to give the Commission a “complete
picture” before they rule.

144 Seeid. at 103-04.

%5 Dalton Initial Brief at 8 (hereinafter “Dalton IB”).

1498 | d. at 8-9 (citing Order No. 697, 119 FERC 1 61,295 at P 122).
Y47 1d. at 9, 11-15.

18 1d. at 9, 19.
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462. Order 592 controlsthisissue. It explainsthat the first step in testing for
market power is to identify the proper product market."**® Moreover, where
products are “good substitutes . . . from the buyer’ s perspective’ they may be
considered part of the same product market.***® Products are “ good substitutes” if
buyers, in response to a significant inflation of the prices of one product, are able
“to shift their purchases’ to the other product.*** Traditionally, “the Commission
has analyzed three products. non-firm energy, short-term capacity (firm energy),
and long-term capacity.”**? Finally, the Commission only encourages anal yses of
more precise product markets where their definitions have been clearly developed
by market institutions.**

463. Essentialy, Shell isarguing that the short-term, non-firm wholesale energy
product and the short-term, firm wholesale energy product are not “good
substitutes,” and as such, they must be analyzed by separate DPT studies.
Southern disagrees with this argument, claiming that there islittle to distinguish
the two products, which is why the Commission has traditionally only relied on
one DPT analysis of the short-term market. Though Shell explained why a
separate analysis isimportant if the two products are not “good substitutes,” it did
not explain why the two products are not “good substitutes.” In fact, the
Commission has aways collectively analyzed the short-term, firm and non-firm
markets, which implies that they are “good substitutes.” Therefore, the
undersigned finds that Shell has failed to carry its burden to demonstrate the need
for a separate DPT analysis of the short-term, firm wholesale product market in
this proceeding.

VIII. The presentation and interpretation of historical trade data
Summary of the Parties' Positions

464. Southern interprets Commission precedent and the record in this case to
require the production of historical trade data for corroboration purposes only.
Thus, Southern produced historical trade data chronicling short-term energy sales
into the Southern Control Area, calculated its share of those sales, and then
compared that percentage to the percentages produced by its DPT analysisto
determineif either shows market power when the other does not or if thereisa
substantial discrepancy between the two figures. According to Southern, its

149 Order No. 592, 61 Fed Reg. at 68607.

1450 Id.
1451 Id.
1452 Id
1453 Id
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analyses of historical trade data confirms that it does not wield an unreasonably
high degree of market power in any of the DPT periods. Shell and Staff disagree.
According to their analyses of the historical trade data, Southern wields substantial
market power in five of the ten DPT periods. The parties attribute this
discrepancy to fundamental differences in how they adjusted the historical trade
datato reflect the proper product market.

Positions of the Parties
Southern

The Historical Trade Data Should Only be Used to Confirm or
Rebut the DPT Results.

465. Southern claimsthat historical trade datais only an issue in this proceeding
asit relates to a confirmation or challenge to the DPT and not as it relatesto
Southern’s actual position in the market.'** Southern has submitted historical
trade data, which purportedly suggests alack of market power, but the
Commission has agreed to defer action with respect to that information until it has
a“properly constructed DPT.”***> Southern interprets this as evidence that the
effect of historical trade data on the ultimate issue of market power isnot at issue
here.***® But, according to Southern, Order No. 697 establishes a “secondary role”
for “historical datain the context of the DPT: “Aswith our initial screens, sellers
and interveners may present evidence such as historical wholesale sales datd[,]”
which “could be used to calculate market shares and market concentration and
could be used to refute or support the results of the DPT.”**” According to
Southern, this proves that the Commission uses historical trade data “at two
different times and for two different purposes[:]” either to measure market power
or asa“reality check” on the DPT results.***®

Southern Explains its Calculation of Historical Trade Data.
466. Southerninitialy “calculated [its] share of short-term wholesale salesin the

Southern Control Areato be 18.6 percent.”*** “Subsequent to this submission, it
was determined that the data set used to derive the 18.6 percent share included

1954 SCS Brief at 165-66 (citing Order No. 697, 119 FERC {61,295 at P 75)
(alteration in original).

1455 |d.

1996 oeajd.

i‘; Seeid. at 166 (quoting Order No. 697, 119 FERC 161,295 at P 111).
Id.

199 1d. at 168.
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certain outbound export sales transactions.” **° Southern then excluded these
outbound sales from the original computations, claiming that the Commission
treats such transactions as if they occurred “ outside of the originating control
area” " After the reduction, Southern calculated its “ share of total jurisdictional
short-term sales in the Southern Control Area for 2004 to be 10.5 percent.” 142

467. According to Southern, the parties all reach approximately the same 18.6
percent market share, if outbound sales are included.**®® Therefore, Southern
argues that the historical trade data corroboratesits DPT as being reasonably
accurate, and corroborates that Southern does not exercise an unreasonably high
degree of market power in the Southern Control Area. '

Southern Defends its Calculation of Historical Trade Data.

468. InitsInitial Brief, Shell presents atable that supposedly demonstrates that
Southern has overstated outbound sales to such a point that they exceed all
transactions, which is of course alogical impossibility.**® Southern explains that
thisis misleading because the table actually “ compares all hourly transactions. . .
with all outbound border transactions of any short-term duration (hourly, weekly,
etc., as set forth in Southern Companies errata)[.]” **® This comparison is dubious
because “‘al hourly’ isasmaller set to begin with.”**” According to Southern,
thisisessentially an "applesto oranges’ comparison that is meant to bewilder the
Commission.

469. Southern then addresses Shell and Staff’ s “moving target” argument.
Southern maintains that the only difference affected by the errata “was a proper

1460 Id

18114, (citing Order 697, 117 FERC 1 61,316 at P 820 (We do recognize that sales
made at the metered boundary for export do lend themselves to being
monitored for compliance, and the nature of these types of sales do not unduly
disadvantage customers or competitors. Prohibiting market-based rate sales at
these metered boundaries of the balancing authority area could prevent or
adversely impact cross border sales at these unique locations and reduce

1462market liquidity in markets where the seller does not possess market power.”)).

Id.
1463 geeid at 169. According to Southern, neither Staff nor Shell has prepared an
1464EQR-ba%d market share calculation excluding outbound sales.

Id.

1965 5pe SCS RB at 146.
1466 Id

1967 | d. at 147.
1468 |d
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exclusion of Southern Companies’ border exports that could not be screened
through use of the EQR system alone.” **®® Other than that, Southern claims that it
fully complied with the computational instructions from the stipulated
equation.**® “Indeed, in order to provide Shell Trading and Trial Staff sufficient
timeto review the errata, Southern Companies agreed to ajoint extension of the
procedural schedule to allow Shell Trading and Trial Staff to ‘understand the basis
for the errata and the impact of the associated revisions', conduct ‘further
discovery’ and hold ‘an on the record discovery conference.’”*** “Having
requested and received an extension for these stated purposes,” Southern argues
that “ Shell Trading and Trial Staff cannot seriously contend that their lack of a
substantive response isin any way attributable to ‘moving target’ issues associated
with Southern Companies errata.” "

470. Southern also disagrees with Shell and Staff’s claim that it isimpossible to
distinguish between “ sales by other suppliers that occur in the Southern Control
Area[that] are for deliveries into the Southern Control Areaversus sales for
export.”**"® According to Southern, these transactions can be distinguished, and
the Commission recognized as much when it clearly announced in Order No. 697
that “[o]utbound export sales delivered to a control area border” should be “treated
as occurring on the other side of the border, rather than inside the exporting

area” ™™ |n Order No. 697, the Commission specifically held:

[W]e do recognize that sales made at the metered boundary for
export do lend themsel ves to being monitored for compliance, and
the nature of these types of sales do not unduly disadvantage
customers or competitors. Prohibiting market-based rate sales at
these metered boundaries of the balancing authority area could
prevent or adversely impact cross border sales at these unique
locations and reduce market liquidity in markets where the seller
does not possess market power. Buyerstaking title to power at a
metered boundary for delivery to load in a balancing authority area
where the seller has market-based rate authority have competitive
choices and therefore are not required to transact with the seller
found to have market power within the mitigated balancing authority

1994, at 148.

10 Seeid. at 147.

1711 d. at 149 (quoting Unopposed Joint Motion to Modify the Procedural
Schedule and Request for Expedited Ruling, p. 3, EL04-124 (filed April 19,
2007)).

1472 |d

173 |d. at 150 (quoting Staff IB at 108-09).

Y7 d. at 150.
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al’ea(S) . 1475

In Southern’s view, this language clearly shows that the Commission believes that
outbound sales can be distinguished from other sales in the control area and that
they should not be treated like all other transactions occurring within the control

area. 1476

Comparisons of the Historical Trade Data to Southern’s Eight DPT
Periods of Negative AEC are Irrelevant.

471. Southern then addresses Shell and Staff’ s concerns about Southern’s Eight
DPT periods that reflect negative AEC and the historical trade data, which shows
Southern actively participating in the market throughout the year.**”” Southern
dismisses the relevance of this comparison, explaining that the measure of AEC is
often negative because of “a number of computations and simplifying assumptions
that focus on the stacking of resources, a comparison of the incremental cost of
those resources against a market price surrogate, and then a subtraction of native
load and associated reliability obligations.”**® In the real world, “transaction
decisions are made on the basis of such factors as incremental heat rates (as
opposed to full load heat rates assumed in the DPT), hourly variations in market
price (as opposed to averaged market prices over a DPT period), and incremental
fuel costs (as opposed to averaged fuel costs over a DPT period).”**”® In fact,
Shell’s own witness explained: “It’ sreally in the available economic capacity of
the [SIC] form of the DPT where you’ re subtracting off native load, that you have
this quirk in which you can have negative numbers.”***° When AEC is negative,
the DPT simply assumes thisto equal zero market shares, and the Commission has
“recognized and relied upon DPT results that contain zero market shares in various
periods.” ¥ According to Southern, “[t]he fact that a supplier could, on average
over an entire DPT period, have less economic capacity than required to serve
average native load obligations (as determined under the Commission’s DPT
regulations) does not mean that the same supplier cannot have surplus capacity to
sell on aperiodic, transitory basis.” ¥

472. Southern argues that Shell and Staff’ s abundance of concern with respect to

1473 |d. at 150-51 (quoting Order No. 697, 119 FERC 1 61,295 at 820).
1476 Seeid. at 151.

Y77 Seeid. at 151-52.

17814, at 152.

17914, at 155.

148014, (quoting Tr. 926, lines 4-7).

18114, at 152.

182 1d. at 154.
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the eight negative DPT periodsisrealy areflection of their incorrect attempt to
“reverse-engineer” the DPT to conform to historic trade data**®® Southern
explains that “[t]he DPT itself isastructural model, built on historical data that
determines a supplier’ s Economic Capacity (EC) and Available Economic
Capacity (AEC) for a given geographic market.”**** The DPT is designed to
guantify the amount of capacity in a market during different seasons and load
levels, but it is not meant to ssimply quantify historically based market shares.
The DPT was created for merger review and as such it is forward looking tool ¢
By attempting to reverse engineer this forward looking methodology, Shell and
Staff are actually trying to change the DPT into a history lesson.***” Thoughiit is
true that the test year is 2004, a year in the past, the data from that year is meant to
be used asinputs for the DPT analysis of Southern’s ability to control the study
area (Southern Control Area) in the future, hence its concern with capacity as
opposed to a historical analysis of Southern’s market share in 2004.%*% Under
Commission precedent, historical trade data should be used as areality check on
the number of market participants to ensure that the DPT’ sfiltering process did
not unfairly exclude traditional market participants.*** According to Southern,
Shell and Staff stand this relationship on its head by arguing that any proper DPT
must produce the same results as found in the historical EQR data.*** Under this
theory, the historical trade data ceases to be an “interpretative aid” and actually
takes on the role of the DPT.

1485

1483 |d. at 163.
1484 |d.

1485 Id

1% Seeid. at 164,

1487 See |d

1% Spe id. at 164-65.

1489 |d. at 166. Southern claims that nearly every Commission order on the subject
verifiesthis purpose of the DPT. Id. at 164 (citing Tampa Electric Co., 117
FERC 161,311, at P 20 (2006); PPL Montana, LLC, 115 FERC 61,204, at P
37 (2006); Public Service Co. of New Mexico, 115 FERC 1 61,090, P 32
(2006); Acadia Power Partners, 113 FERC 161,073, P 34 (2005); Kansas City
Power and Light Co., 113 FERC 61,074, at P 24 (2005); Duke Power Co.,
111 FERC 161,506, P 27 (2005)).

190 d, at 167.

191 Seeid. at 167. Here, Southern also notes that this last argument invites the
Presiding ALJto abandon her role as afact finder and assume the
Commission’s reserved role of interpreting the DPT results. |1d. at 167-68.
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Shell Has Failed to Demonstrate That the Stipulated List of
Suppliers Contains too Many Utilities.

473. Finaly, Southern rejects Shell’ s argument that the list of potential suppliers
agreed upon in the Joint Stipulation contains too many utilities, which leads to
over-inflated import capability values.** Inits briefs, Shell compared alist of
“outside generators specified in the stipulation and another . . . based on [its
witness'] review of EQR information,” suggesting that the stipulated list is too
expansive.’** However, Southern claims that Shell admitted at hearing that this
comparison is of little value because it irrelevantly shows the stipulated list of
potential suppliers next to another list of jurisdictional sellersin the EQR data.
Shell never explains the significance of this comparison.***> Moreover, the list
includes marketers who sell energy for several different generators, but only the
marketer’ s name appears on the EQR list.**®* Thus, the list grossly understates the
number of suppliersthat are servicing the Southern Control Area. Southern does
not think that the comparison was useless though.***” Based on a cursory
inspection it asserts that there may be grounds for expansion of the stipulated list
to include distant control areas that, according to historical data, participated in the
Southern Control Areain 2004.®

1494

Shell

Southern’s Contradictory Positions on the Viability of Historical
Trade Data Undermine its Credibility.

474. After first denouncing the “use of EQR data for deriving market prices,
Southern does an abrupt about-face in its discussion of historical trade data,
arguing with equal vigor the adequacy of EQR data for purposes of corroborating
DPT results.” **%° Shell argues that Southern should not be allowed to have its
cake and eat it t00."°® “The same flaws [Southern] claims deprive EQR data of
relevance in determining market prices, such as the absence of non-jurisdictional
entities and the use of differing reporting templates, would similarly seem to

1492 1d. at 160.

1493 |d

199414, at 161.

1495 $e |d

1496 $e |d

1997 seeid. at 162.
1498 See Id

1499 shell RB at 81.
1500 $e |d
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detract from the use of such datain determining market shares.”**®* According to
Shell, this demonstrates the emptiness of Southern’s concerns about the reliability
of EQR data.™™”

The Historical Trade Data Confirms Shell’s DPT Results, Which
Show That Southern Wields Unreasonable Market Power in Several
DPT Periods.

475. Shell explainsthat it used EQR data “to estimate Southern’s market share
and market concentration in the Southern control areafor short-term, non-firm and
firm energy sales.”**® For consistency, Shell used the “ same criteria’ used by
Southern.™® According to Shell, its calculations revealed that “ Southern’s share
of the non-firm wholesal e sales in the Southern control arearecorded in the EQR
data exceeds 20% for five out of ten DPT periods.” *®* Specifically, Southern’s
share of non-firm wholesale sales in the Southern control area exceeds 20% in the
winter season[.]”**® Shell performed a similar study for firm transactions and
determined that “ Southern’ s share exceeds 20% for four out of ten DPT

periods[.]” ¥ Just like its share of the non-firm market, “ Southern’s share of firm
wholesale sales in the Southern control area exceeds 20% in the winter

Season[] » 1508

476. Shell then took its analysis further by reviewing Southern’s 10-K SEC
filings, “which provided a‘high level picture of Southern’s participation in
wholesale markets.””*® According to Shell, “Southern’s 10-K information
disclosed that (1) approximately 20% of the kilowatt-hours generated by Southern
are destined for wholesale sales, and (2) Southern’s wholesale sales far exceed the
amount of its purchases, on the order of two to threetimes.”*™'° Shell interprets
these results to indicate that Southern was extensively involved in wholesale
transactions in the non-firm and firm markets in 2004, which Shell claims
corroborates its DPT analyses that show Southern actively participating in the
wholesale market.™>** Though there may be some discrepancy between the “ DPT-

1501 |d. at 81-82.
1802 |4, at 82.
1503 ghell IB at 183-84.

1504 |d. at 184.
1505 |d

1506 Id

1307 |d. at 185.
1508 Id

150914, at 186 (quoting Tr. at 1105).
1510 Id

B seeid.
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computed market shares’ and the historical trade data, Shell attributes this to the
fact that the former is a proxy while the latter represents actual transactions.™*
Therefore, Shell believesthat its DPT results passed the “reality check” provided
by the historical trade data.***?

The Historical Trade Data Contradicts Southern’s DPT Results.

477. Onthe other hand, Shell claims that the same historical trade data deviates
considerably from Southern’s proffered DPT results.™ First, Southern’s “base
case non-firm DPT results showed negative AEC in eight out of ten DPT

periods.” "> Specifically, Shell claims that the negative AEC ranges from “-3% in
Summer 2 to -39% in Shoulder 3."***® As noted above, Southern’s DPT results
show that in the Shoulder 1 period it “would have been unable to meet its own
AEC deficit (-6,700 MW) even with all of the AEC from other suppliers,

including imports (5,779 MW).” ™" Given that these negative AECs indicate that
Southern lacked the capacity to satisfy its own load obligations, it also means that
it lacked the capacity to participate in the wholesale market, but the historical trade
data contradicts this assertion, showing that Southern participated extensively in
those markets during that period.™® This discrepancy, seriously undermines the
credibility of Southern’s DPT results.™"

Southern’s Filtering of the Historical Trade Datais Critically
Flawed.

478. Shell also contends that Southern’ s EQR-based analysis of historical trade
datafor 2004 is seriously flawed.™® For example, Southern attempts to exclude
outbound sales from its historical trade data analysis but then fails to exclude the
outbound sales of the other market participants.>** This, of course, artificially
lowers Southern’s market share."®* Southern also “assumes that none of
Southern’ s outbound sales were ‘swap’ transactions with counterparties |ocated

1512 Id.

1513 |d. at 189.

B seeid,
1515 | .

1516 Id.
1517 Id

1518 |d. at 187-88.
1519 geaid. at 188.
1520 Id

1521 |d. at 189.
1522 eeid.
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outside the Southern control area.” **** According to Shell, Southern makes no
attempt to correct these errors.’**

479. Shell also attacks the method by which Southern cal culates the * outbound”
salesthat it does report.*®® According to Shell, Southern calculates its market
share using its “original EQR data, which contains both hourly and non-hourly
sales”*® Then it uses “adifferent set of data (i.e., Southern’ s total hourly/intra-
day transactions data) to calculate Southern’s ‘ outbound sales,” supposedly using
filtering criteria that [it] derived.”***" Southern subtracts these “outbound” sales
from the original data set, mixing the intra-hourly and intra-daily methodologies.
Southern compounds this problem by using the results “to derive Southern’s
estimated market share of 10.5%.”**® Shell claims that this methodology is
actually comparing “apples to oranges’” and producing “an artificially increased
denominator that, in turn, inappropriately injects a significant downward bias into
[Southern’s] ultimate calculation of [its] market share.”*%°

480. Moreover, Shell “found additional inconsistencies. . . that serve as further
‘red flags' concerning the reliability of [ Southern’s] treatment of historical market
data”** For example, there are instances in Southern’s errata filing where “the
number of outbound transactions (and the associated energy) exceed the total
number of transactions],]” which is, of course, illogical.™*" Shell corrected this
and other discrepancies to perform its own “processing” of the data.">** By just
correcting Southern’s errors in the application of its own methodology, Shell
found that Southern’s market share increases “from 10.5% to 13.8% on an
aggregate basis.” °*

1523 Id

1524 Seeid.

1525 seeid. Shell also arguesthat it is inappropriate to exclude these transactions
because the DPT isintended to measure available “capacity,” and by definition
outbound sales are available capacity. Seeid. at 193.

1526 |d. at 189.
1527 |d

1528 Id

1529 |d. at 189-90.
153014, at 190.

1981 |d. at 192.
1532 |d

1533 Id
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Shell Refutes Southern’ s Justifications for the Discrepancies
Between its DPT Results and the Historical Trade Data.

481. Finally, Shell refutes Southern’s attempts to justify the wide divergences
between its DPT results and the historical trade data for the control area™* First,
Southern claims that its negative AEC in “eight of ten DPT periods’ does not
necessarily mean that it was unable “to participate in wholesale markets.” *** This
appears to be an attempt to accept the divergence but to concurrently deny its
relevance, which if accepted, would eviscerate the purpose of the historical trade
data comparison.®>*® Such a dramatic difference between the DPT results and
reality should cast serious doubt on the reliability of those DPT resultsas a
measurement of market power.*>*

482. Southern also claims that its negative AEC does not mean that it is capacity
short, but rather that it is short of “economic” capacity, explaining that it “can
meet its load obligations’ with uneconomic capacity.”*** Besides being
inconsistent with its position on the use of uneconomic capacity to satisfy
operating reserves, Southern’s theory also runs counter to its contention that its
market power must be measured using AEC only as opposed to EC.™>** The
bottom line is that Southern’s DPT results diverge significantly from the historical
trade data, and it has not been able to justify this divergence or explain it away.**
Therefore, its DPT results are unreliable.*>*

Staff
Southern’s Historical Trade Data Analyses are Flawed.
483. Staff claimsthat Southern’s analyses of the historical trade data are
“flawed.”*™* “Initially, in deriving Southern’s market share using historical trade

data, [ Southern] used the 2004 EQR data, and the results of [its] study indicated
that [it] accounted for 18.6 percent of the sales” flowing into the Southern Control

1534 Seeid. at 194.
15%5|d. at 194-95.

1536 |d. at 195.
1537 |d.

1538 Id
1539 I d

1540 |4, at 196.
%41 eeid,
1542 gtoff IB at 104.
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Area™” Southern then attempted to lower this amount by reducing it for

“exports.” ™ It incorrectly excluded certain transactions and “used an hourly
product rather than a short-term (less than one year) product used originally in [its]
direct testimony.” ™>* After being made aware of its mistakes, Southern included
the incorrectly excluded sales and its market share increased “ considerably.” >4
“In fact, [Staff] performed an analysis that includes all of Southern’s hourly non-
firm wholesale sales in the SCA and [its] results show that Southern’s market
shareis well over 50 percent on average.” ™"’

Southern’s Constant Changes to its Analyses Have Created a
“Moving Target.”

484. Staff claimsthat al of these changes have created a“ moving target,” which
is atactic that the Commission has prohibited.*>*® According to Staff, the
Commission has held that changing data during a proceeding “unduly complicates
the effective administration of the proceeding, and may deny parties an
opportunity to fully examine and analyze the cost support upon which the
proposed rates are based.” *** Thus, Staff argues that Southern’s dubious
litigations tactics should result in its historical trade analyses being rejected or at
least given little weight.”*

Southern’s Exclusion of Outbound Sales Artificially Reducesiits
Market Share, and it is not Supported by Commission Precedent.

485. First, Staff claims that “there is no way to determine with any degree of
certainty which sales made by other suppliersthat occur in the SCA arefor
export.” ™! Staff then argues that by only excluding Southern’s “ export” sales
while not accounting for the other market participant’s “exports,” Southern is
artificially reducing its market share.®>** According to Staff, if thereis no way to
determine which sales are for export, then no adjustment should be made because

8 | d.This data was screened for transactions of one year or less. Id.

1% | d.at 105. These“exports’ are the ones Southern refers to as “ outbound sales.”
1545
Id.

1546 Id
1547 Id

148 Seeid. at 106 (citing Jersey Central Power & Light Co., 20 FERC 1 61,083, at
61,182 (1982)) (alteration in original).

199 Seejd. at 106-07 (quoting Pacific Gas and Electric Co., 53 FERC 1 61,146, at
61,520 (1990)).

159014, at 107.

1531 |d. at 108-09 (alteration in original).

1552 Seeid. at 109.
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to do otherwise would “set the stage for a significant understatement of its supply
in the market[,]” which is the exact situation that the Commission has crafted the
DPT to avoid.™>

486. Second, this distinction between exports and importsis “contrary to
Commission precedent” as announced in CP&L.*>>*

CP&L's proposa would improperly limit mitigation to certain sales
in the CP&L control area, namely, only those sales that sunk (i.e.,
served end-use customers) in the CP& L control area during the
period at issue. Such alimitation would improperly exclude from the
mitigation proposal sales by CP&L within its control area during the
period at issue to any entities that do not serve end-use customersin
the CP&L control area. We note that in the November Order the
Commission described CP& L's market-based rate tariff as
prohibiting CP& L from "making market-based rate sales that sink in
the CP&L control area" The Commission clarifies herein that, in
accepting CP& L's market-based rate tariff, it intended that this
prohibition apply to any sales made in the CP&L control area.
Indeed, CP& L's revised market-based rate tariff, as accepted in the
November 4 Order, does not limit the restriction to sales that "sink"
inthe CP&L control area. Rather, the tariff provides that service
under the tariff isonly available outside of the CP&L control area.
Therefore, the Commission accepts the mitigation proposal on the
condition that it applies to any sales made by CP&L in its control
area between July 19 and August 5, 2005, not just sales that "sunk”
in the CP&L control area.>*

487. Staff interprets this passage as prohibiting Southern’s proffered distinction
between inbound and outbound sales in the Southern Control Area.’*®
Furthermore, Staff disagrees with Southern’s claim that Order No. 697 supports its
exclusion of all sales occurring at the border.™” According to Staff, Order No.
697 smply “expressed concern about adequate monitoring of the actual

destination market for these sales.”***® Order No. 697 clearly did not instruct
applicants to blindly exclude al sales at the border asif they are all export sales,

1553 Staff RB at 91.

1554 Staff 1B at 109.

1555 |d. (quoting Carolina Power & Light Co., 114 FERC 61,294, at P 9 (2006))
(alteration in original).

1556 |d

157 gtaff RB at 91.
1558 |d
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as Southern’ s filtering process does. ™

The Historical Trade Data Undermines Saff's Lambda-Based DPT
Results, but it Confirms Saff’s EQR-Based DPT Results.

488. On the other hand, Staff claims that it has provided “accurate and
transparently prepared data analysis.” *® Staff admits that its base case does not
compare any better than Shell’sto historical data, but it claims that its EQR-based
sensitivity “analysis produces results fully consistent with, albeit not identical to,
the historic trade data analysis.”**®* “For example, compare Southern’s historic
market share during the peak season of 20.4 percent to Staff’ s Base Case estimate,
10.1 percent, and its EQR-based sensitivity analysis estimate, 26.3 percent.” ***2
“On an annual average basis (treating all DPT periods and seasons equally),

Staff’ s Base Case market share estimate is more than 10 percent lower than
Southern’s historic market share while Staff’ s EQR-based sensitivity analysis
estimate is slightly more than one percent lower than the historic benchmark.” *°%
Staff attributes these discrepancies to the fact that the EQR datais derived from
actual transactions while the system lambda prices only reflect incremental cost.

Saff Addresses Southern’s Miscellaneous Concerns.

489. Staff concludes by addressing afew of Southern’s criticisms of Staff’s
analysis of the historical trade data.™* Thefirst of these is “that [Staff] made a
mistake in converting certain transactions to a standard time; and [the second is]
that [it] did not include certain EQR transactions that appear to represent salesinto
the SCA." ™ Staff claims to have “corrected both of these errors and updated
[its] analysis].]”***® These changes had little substantive impact, and Staff’s
historic trade data analysis remains intact and reliable.”®”’

1559 |d
1960 otoff IB at 107,
1561
Id.
1562 Id

1593 |d, at 107-08.

5 Seeid. at 109.

5%, at 109-10.

5%, at 110.

1587 e jd. For example one of its market share results was changed “to 17.3
percent, rather than the 18.6 percent reflected in Mr. Siskind’s Direct
Testimony.” Id. “Similarly, [Staff’ 5] updated market shares for Southern in
the summer, winter and shoulder are 9.6 percent, 26.3 percent and 18.1 percent
respectively, as compared to 10.8 percent, 27.7 percent and 19.0 percent in his
Direct Testimony.” Id.



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 203

Discussion and Findings

490. The Commission’sregulations and orders require the use of historical trade
datato verify the results of the DPT analysis. Thus, the purpose of using historical
trade datais to provide areality check on the results of the DPT. Inthe
Commission’ s regulations, it requires applicants to provide two years of historical
trade data to support their DPT.*% |n the Joint Stipulation, the parties agreed to
use the short-term wholesale energy salesin the SCA for 2004 only.™*

491. Inan attempt to satisfy the requirement to submit historical trade datato
corroborate its DPT results, Southern initially presented EQR data for al short-
term sales (by Southern and other jurisdictional sellers) in the SCA for 2004.
Based on that data, Southern calculated an 18.6 percent market share for 2004.
Staff confirmed that calculation and presented additional market share estimates
based on a seasonal breakdown of the historical sales data.™>"™

492. Southern acknowledges that the parties al reach approximately the same
18.6 percent market share, if outbound sales are included.™"* However, Southern
subsequently made an adjustment to the historical data by excluding outbound
sales thereby revising its market share to 10.5 percent.™®"? Southern contends that
it did so becauseitsinitial submission erroneously included certain outbound
export sales transactions, thus inadvertently inflating its 2004 market share.™"
Southern then states:

Accordingly, and consistent with the Commission’s
recognition that outbound export sales delivered to a metered border
may be treated as occurring outside of the originating control area,
[citing Order No. 697] Southern Companies on Rebuttal excluded
such outbound border sales from their original computations.™"

493. Shell and Staff both contend that Southern’s revised presentation of its
historical trade datais seriously flawed. Staff points out that Order No. 697 was

159 18 C.F.R §33(d) (2006).

9 Exh. 1.

70 Exh. S-1 at 35-36; Exh. S-19.

17! Seed at 169. According to Southern, neither Staff nor Shell has prepared an
EQR-based market share calculation excluding outbound sales.

1572 southern repeatedly changed the parameters of its analysis, as the Staff
explained in detail on pages 104-06 of its Initial Brief.

1573 southern 1B at 167-68.
1574 | d
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not even issued until nearly four months after Southern filed its rebuttal testimony
inthis case. Moreover, Staff persuasively argues that Southern’ s reliance on
Order No. 697 ismisplaced. In Order No. 697, the Commission did not
specifically indicate such an adjustment should be made to the historical trade data
used in the market share analysis. Rather, in addressing the issue of market power
mitigation, the Commission simply expressed a concern about adequate
monitoring of the actual destination market for these sales. The same holds true
here. Indeed, it isdifficult, if not impossible, to determine with any degree of
certainty whether the sales made at the border are actually “for export.”
Nevertheless, Southern excludes al border sales asif they all are “for export,”
thereby setting the stage for a significant understatement of its supply in the
market.

494. Even more troubling is the fact that Southern only excluded its own border
sales, and not the border sales of other competing suppliers. Thisis particularly
egregious when one considers the level of the disparity that exists. Southern
excludes almost 50 percent of its own sales on the grounds that they represent
export transactions, while simultaneously assuming that none of the competing
suppliers sales are for export. The result isthat Southern effectively understates
its market share by overstating the amount of competing supply.

495. The undersigned concurs with Staff’ s position on thisissue and finds that if
Southern’ s export sales are excluded, then a similar adjustment must be made for
the competing suppliers’ export sales. Y et, Southern claimsit did not make this
corresponding adjustment because there was no way to determine which sales by
other suppliers were for export.”™” If adetermination cannot be made regarding
what portion of the competing suppliers sales are for export, then no adjustment
should be made for Southern’s export sales either.

496. Concerns with Southern’s methodology were also raised, including
assertions that Southern incorrectly excluded certain transactions and used an
hourly product rather than a short-term (less than one year) product used originally
in its direct testimony.”**"® In April of 2007, Southern filed an errata explaining
that Mr. Moore had made a mistake by inadvertently excluding certain exports.
Mr. Moore aso simultaneously changed the parameters of his analysis and,

instead of using hourly sales, used sales of one year or less.™®”’

497. Shell also attacks the method by which Southern calcul ates the “ outbound”

157 Exh. S-31 at 49.
1576 |d.

77 Ty, 252:21-23.
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sales that it does report.’>”® By just correcting Southern’s errors in the application
of its own methodology, Shell contends that Southern’s market share increases
“from 10.5% to 13.8% on an aggregate basis.” *°"

498. Staff also updated its analysis to address a few of Southern’s criticisms of
Staff’ s analysis of the historical trade data ™ Thefirst of these is “that [ Staff]
made a mistake in converting certain transactions to a standard time; and [the
second ig] that [it] did not include certain EQR transactions that appear to
represent sales into the SCA.”*®*" Staff has corrected both of these errors and
updated its analysis accordingly.™®®** However, the record reflects that these
changes had little substantive impact; accordingly, the undersigned finds that
Staff’ s historic trade data analysis remains intact and reliable.*>®

499. One other issue raised by the parties in this section concerns Shell’s
criticism of the list of potential suppliers agreed upon in the Joint Stipulation. The
undersigned concurs with Southern’s position that Shell has failed to meet its
burden to demonstrate that the list of potential suppliers agreed upon in the Joint
Stipulation contains too many utilities; accordingly, Shell’ s argument on thisissue
is rejected.>®

IX.  The appropriate computation of the pivotal supplier test under the
available economic capacity prong of the DPT analysis

Summary of Parties’ Positions
500. Southern claimsthat the pivotal supplier test should be based only on

available economic capacity, which requires an accounting for the “uncovered
load” held by other generatorsin the Southern Control Area. To that end,

1578 Seeid. Shell also arguesthat it is inappropriate to exclude these transactions
because the DPT is intended to measure available “capacity,” and by definition

1579outbound sales are available capacity. Seeid. at 193.

Id.

%0 Seeid. at 109.

81, at 109-10.

59214, at 110.

1583 See jd. For example one of its market share results was changed “to 17.3
percent, rather than the 18.6 percent reflected in Mr. Siskind’s Direct
Testimony.” Id. “Similarly, [Staff’s] updated market shares for Southern in
the summer, winter and shoulder are 9.6 percent, 26.3 percent and 18.1 percent
respectively, as compared to 10.8 percent, 27.7 percent and 19.0 percent in his
Direct Testimony.” Id.

%4 1d. at 160.
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Southern subtracts the amount of the load that can be served from the generator’s
own economic resources. Staff agrees with the general proposition, but attacks the
problem from the other end. Staff included the other generators’ entire load but
then added their economic capacity to the AEC of the “competing suppliers,”
which ultimately produced the same results as Southern. By contrast, Shell’s
pivotal supplier test includes the other generators' entire load but does not account
for any of their economic capacity. Shell defendsits approach as beingin
compliance with Commission precedent and also claims that the issue is moot
because neither of the two generators at issue had any available economic
capacity. According to Shell’ s analyses, Southern is a pivotal supplier in at least
five of ten DPT periods.

Positions of the Parties
Southern

The Pivotal Supplier Test Must Account for All Available Economic
Capacity in the Southern Control Area.

501. Southern argues that the pivotal supplier test should be calculated using all
available economic capacity in the Southern Control Area™®® According to
Southern, the purpose of the pivotal supplier prong of the DPT isto calculate
whether “the wholesale |oads of the Municipal Electric Authority of Georgia
(MEAG) and Oglethorpe Power Corporation (OPC) in the Southern Control Area
can be served with AEC from competing suppliers (i.e., entities other than
Southern Companies)” in each of the ten DPT periods.™®®*® Southernisnot a
“pivotal supplier” aslong asthere is enough AEC from other suppliers to meet
that load.™”’

502. Southern asserts that the Load Serving Entities’ (L SE) are among the “other
suppliers,” and as such, their available economic capacity must be accounted for in
the pivotal supplier test.>® Therefore, Southern reasons that “where L SEs have
both economic resources and load in or deliverable to the destination market, both
must be taken into account when conducting the Pivotal Supplier analysis.”***
Southern proposes to accomplish this by subtracting from MEAG and OPC’s
wholesale load the amount “that can be supplied from their own economic

158 5CS|B at 170.
15:6 Id. (citing AEP |, 107 FERC 1 61,018 at P 108).
1587

Id.

1988 |4, at 171.
1589 |d
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resources.” *® Southern claimsthat if the L SE’s load and/or generation are
ignored, the Commission will not have an accurate picture of the Southern Control
Area’ s ability to satisfy itsload obligations, which will result in either an
understatement or overstatement of AEC."

503. According to Southern, Staff’s concurs that the pivotal supplier test should
account for al AEC in the Southern Control Area and that Southern is not pivotal
in any of the DPT periods when the test is adjusted for AEC."% The difference
between Southern and Staff’ stestsis that Staff “ used the total load requirements
of MEAG and OPC, rather than their net load requirements (i.e. after subtracting
MEAG's and OPC’s own economic generation resources).” > Staff then
accounted for MEAG and OPC’s AEC by adding MEAG and OPC’ s “economic
generation resources to the AEC of the other competing supplies.”****
Conseguently, Staff’ s methodol ogy reached approximately the same results as
Southern’ s. ™%

Shell Failsto Account for All Available Economic Capacity, Which
Distortsits Pivotal Supplier Test Results.

504. Alternatively, Shell’s pivotal supplier test fails to account for the LSE’s
generation and load, which iswhy Shell erroneously argues that Southern isa
pivotal supplier.*®® The problem liesin Shell’s decision to include all of MEAG
and OPC’ swholesale load but then fail to account for their “economic resources’
that are available to serve that load.™®" Southern contends that this methodol ogy
“effectively double-counts MEAG’ s and OPC’ s wholesale load” and “ causes
thousands of megawatts of MEAG’ s and OPC’ s economic capacity to be omitted
from consideration.” *® “|n effect, MEAG's and OPC’s own self-supply

1590 Id
1591 Id

921d. at 171-72.

94, at 172.

1594 |d

9 d, at 172-73.

%, at 173.

1597 |d

% |d. at 173. InitsInitial Brief Shell claimsthat it does not find Available
Economic Capacity for MEAG and OPC because neither utility possess any,
but Southern countersthis claimin its Reply Brief, arguing that thislack of
available economic capacity stems from Shell’ s failure to account for MEAG
of OPC'’s ability to serve its own load from its own generation. See SCS RB at
172. Southern also refutes Shell’ s claim that thisis a matter of interpretation
beyond the scope of this proceeding. Seeid. at 173. Southern contends that
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resources vanish in Shell Trading's analysis.” **%

505. Southern then claimsto “correct” this error, incorporating “all of Shell
Trading’'s computational assumptions (including other erroneous assumptions);
however, the economic capacity owned by MEAG and OPC is included, not
excluded, in the pivotal supplier determination.”**® According to Southern, this
“corrected” analysis results in Southern not being pivotal in any of the DPT
periods.**%

Shell

Shell Explains the Pivotal Supplier Test and How the Parties
Different Methodol ogies Lead Them to Different Results.

506. According to Shell, the pivotal supplier test examines whether market
demand “ can be met without the applicant’ s capacity during a given time
period.”**® To that end, the test considers both economic and available economic
capacity in the study area’® Under the economic capacity prong, all of the
applicant’ s capacity within 105% of the prevailing market priceis considered
“economic” and included, while under the available economic capacity prong, the
applicant’ s native load obligations are subtracted from that “economic capacity”
that is considered “available” to be sold into the study area.'®**

507. Shell claimsthat “there is no disagreement that Southern fails the pivotal
supplier test during all ten DPT periods under the economic capacity test.” **%
Shell further recognizes that Southern, Staff and it “all treat the loads of
Oglethorpe Power Company (OPC) and the Municipal Electric Authority of
Georgia (MEAG) as wholesale load.”**® But Shell notes that the parties employ
vastly different approaches to the AEC prong of thistest and, not surprisingly,
reach very different results."®” Whereas Southern and Staff show that Southern
“isnot pivotal during any of the DPT periods,” Shell findsthat itisin at least five

thisis actually about the double-counting of load in the Southern Control Area,

1599Whi(:h iIsafactual matter that is properly before the Presiding ALJ. Seeid.
Id.

1600 Id
1601 Id

1602 ghel| |B at 196.
1603 |d

1604 |d. at 197.
1605 Id
1606 |d
1607 |d
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out of the ten periods.***®

The Commission has Previously Rejected a Methodology that is
Nearly Identical to Southern’s Treatment of “ Uncovered Load.”

508. Southern defines*uncovered load” as “the portion of awholesale
customer’ s load that cannot be supplied by the wholesale customer’s owned
generation resources and any identified long-term firm purchases.”**® Southern
then compares the “customer’ s wholesale load with its total and economic
capacity.”*®* Though Southern finds no uncovered load on atotal capacity basis,
it doesfind at least 7,200 MW of competing capacity when computed on an
“economic basis.”**™ Thisleads Southern to determine that it is not pivotal in any
of the DPT periods. 2

509. But Shell claimsthat this method cannot be distinguished “from other
proposed DPT wholesale |oad proxies that have been rejected by the
Commission.”*®* “|n Duke Power, the market-based rate applicant submitted data
on ‘uncommitted load’ — wholesale customer |oad that was not covered by the
customer’ s owned generation — to contest its failure of the pivotal supplier test
under the Commission’ s market power indicative screens.” **** The Commission
found this method to be inconsistent with the DPT pivotal supplier test as outlined
in AEP 1% Clearly, thereislittleif any difference between Duke Power's
“uncommitted load” and Southern’s “uncovered load.” %'

510. Furthermore, the Commission has rejected the consideration of “contestable
load” in any “market power-related purpose.” *** “Contestable load” is“the
amount of wholesale load that is not supplied by owned or controlled generation
and thus must seek supply from the wholesale market.”***®* The Commission held
that the “contestable load” approach does little to improve its ability to gauge
whether an applicant is pivotal,**" and specifically, it held that the “contestable

1608 14, at 198.

160914, (citing Ex. SCS-1 at 37-38).

1610 Id

161114, at 198-99.

161214, at 199.

1613 Id

1614 | 4. (citing Duke Power, 111 FERC 61,506 at P 40-41).
1615 | 4. (citing Duke Power, 111 FERC 61,506 at P 42).
1018 geejd,

181714, (citing Order No. 697, 119 FERC {61,295 at P 49).
1618 | 4. (citing Order No. 697, 119 FERC 1 61,295 at P 49).
181914, at 199-200.
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load” approach “does not consider control of generation through contracts'®?° and
failsto consider the relative price of competing supplies,'®** among other
shortcomings.” **# According to Shell, this holding was affirmed in Order No.
697, which claimed that “contestable |oad analysis’ added “little useful
information” to the pivotal supplier test."®*® The Commission then extended its
rejection of contestable load analysis for the indicative screen to its use for the
DPT “for the same reasons.”*** Shell argues that, besides the name, thereis no
difference between “ contestable load” and “uncovered load.”*** Therefore, it
argues that Commission precedent requires the Presiding Judge to reject
Southern’s “uncovered load” methodol ogy. %%

Shell Distinguishes its Approach from Southern’s “ Uncovered
Load” Approach and Explainsits Pivotal Supplier Test Results.

511. Next, Shell explains how itstest differs from Southern’s “uncovered
wholesale load” approach.'®*” Shell claimsto have carefully followed AEP I's
instructions by subtracting native load “from the load in each season/load
period.”*%?® |n these cal culations, OPC and MEAG’ swholesale loads are similarly
treated in accordance with Commission precedent.®*® Asaresult, Shell claims
that Southern is pivotal in at least five out of ten DPT periods.***

Shell Addresses Southern’s Criticisms of its Pivotal Supplier Test.

512. Southern criticizes Shell for not accounting for OPC and MEAG'’ s ahility to
self-supply their load obligations.'®*! Shell argues that this criticism is mooted by
the fact that neither OPC nor MEAG had available economic capacity in any of
the DPT periods.’®* Regardless, Shell argues that these “self-supply” criticisms
more accurately go to weight as opposed to whether the test was performed in

1620 | 4. at 200 (citing Order No. 697, 119 FERC {61,295 at P 49).
1:2 Id. (citing Order No. 697, 119 FERC {61,295 at P 67).
1
Id.
162314, (citing Order No. 697, 119 FERC 61,295 at P 66).

1:2‘5‘ Id. (quoting Order No. 697, 119 FERC 161,295 at P 116).
Id.

1626 Id.

16271 d. at 201.
1628 |d

1629 seeiid,

1630 seeid,
1631 |d

1632 |d. at 201-02.
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compliance with Commission guidance.’®® Therefore, Southern’s concerns about
the interpretation of the DPT results should be reserved for the Commission
becalége this proceeding is focused solely on drafting the proper parameters for the
test.'*

513. Southern also challenges Shell’ s analysis because in three of the five
periods when Southern is supposedly pivotal, it also has a negative AEC."** Shell
dismisses this criticism as being a product of system lambda.'®*® If a different
proxy were used, like EQR data, Southern would have a positive AEC in each of
those three DPT periods.'®*

Staff

Saff Explains How its Pivotal Supplier Test Differs From
Southern’ s but How They Both Reach the Same Conclusions.

514. Staff begins by explaining Southern’s use of “uncovered wholesale |oad,”
which is “the portion of awholesale customer’ sload that cannot be supplied by its
own generation resources and any identified long-term firm purchases.” 1
Southern compares total and economic capacity to the wholesale customer’s load,
finding no uncovered load under the total capacity test and 628 MW to 1,722 MW
of “uncovered wholesale load” under the economic capacity test.'*** Because
Southern finds 7,200 MW of competing supply, it “concludes that Southern is not
apivota supplier in any of the season/load periods considered in the AEC form of
the DPT analysis.” 1%

515. Staff then explainsthat its method is different but that it produced “very
similar results.”*** Staff “defines the wholesale load proxy as the gross load
requirements of MEA G and OPC rather than the net load requirements (i.e., after
subtracting MEAG’s and OPC’ s own in-the-money generation resources).” %%
But Staff “then adds the MEAG and OPC in-the-money generation resources (e.g.,
their economic capacity or ‘EC’) to the non-Southern supply,” which effectively

1633 |d. at 202.
1634 |d

1635 Id

1636 eeid,
1637 |d

1:2: Staff IB at 111 (quoting Exh. SCS-1 at 37:28-38:1).
1

Id.

1640 Id

1641 |d
1642 1d. at 111-12.
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makes its methodology “identical” to Southern’s.***

By Contrast, Shell’ s Pivotal Supplier Test Double Counts MEAG
and OPC' s Loads by not Accounting for Their Available Economic
Capacity.

516. Staff contrasts thiswith Shell’ s approach, which also “uses the gross load
requirements of MEAG and OPC as [its] wholesale load proxy,” but Shell “only
adds MEAG and OPC’s AEC to the non-Southern supply rather than their EC.” %%
Staff explains that because “AEC is equal to EC minusload, [Shell] isbasicaly
double counting the load of MEAG and OPC in [its] analysis as[it] has aready
included MEAG and OPC's load as[its] wholesale load proxy.”*** Therefore,
Staff concludes that the Presiding Judge should accept either Staff or Southern’s
Pivotal Supplier Test and reject Shell’s.***

Discussion and Findings

517. ThePivotal Supplier Test requires applicants “to compare the load in the
destination market to the amount of competing supply[,]” which under the
available economic capacity prong means that the native load in the study areais
“subtracted from the load in each season/load period.”**"" After subtracting native
load from the load in each season/load period, the applicant is* considered pivotal
if the sum of the competing suppliers’ economic capacity isless than the load level
(plus areserve requirement that is no higher than State and Regional Reliability
Council operating requirements for reliability) for the relevant period.”***

518. The parties do not dispute that Southern fails the economic capacity prong
of the pivotal supplier test in all ten DPT periods. Rather, the dispute centers
around the proper calculation of the available economic capacity prong of the
pivotal supplier test. More specifically, the parties disagree about how to account
for the load obligations of OPC and the MEAG. Southern and Staff both permit
OPC’ s and the MEA G’ s economic capacity to serve their load obligations.
Southern subtracts OPC’ s and the MEAG’ s economic capacity from their
wholesale |oads, thereby reflecting their ability to satisfy their load obligations
with their own economic resources. Staff approaches the problem from the other
end. It did not subtract OPC’s and the MEA G’ s economic capacity from their

1683 1d. at 112.
1644 |d

1645 Id.

1646 peid,

1647 AEP |, 107 FERC 1 61,018, at P 108.
1648 |d
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wholesale loads. Rather, it added OPC’s and the MEAG'’ s economic capacity to
the available economic capacity “of the other competing suppliers.” %
Ultimately, Staff’ s approach reaches the same conclusion as Southern’ s because
Staff uses the available economic capacity of the “other competing suppliers’ to
offset the load obligations of the Southern Control Area. The agreement of these
two methodologies is evidenced by the fact that they both find that Southern is not
pivotal in any of the ten DPT periods.

519. Conversdly, Shell claims that the Commission has held that the pivotal
supplier test does not account for the “other sellers” ability to serve their own
loads with their available economic capacity. However, in reaching that
conclusion, the undersigned finds that Shell has misinterpreted Commission
precedent. First, Shell claimsthat Duke Power rejected an approach that is
indi stinguishable from Southern’ s methodology, which is dubbed the “uncovered
load” approach. In Duke Power, the Commission did reject Duke’ s “ uncommitted
load” methodology, but only as it applied to the DPT market power tests.**° In
fact, the Commission chastised Duke Power’ s use of the “uncommitted |oad”
methodology for being simply “an extension of the pivotal supplier analysig[,]”
implying that the approach is the acceptable method for the pivotal supplier
analysis.®®! Similarly, Shell has selectively quoted Order No. 697 to give the
impression that the Commission has rejected the use of “contestable load,” which
Is supposedly the same as “uncovered load.” Though the Commission did reject
the use of “contestable load” in the pivotal supplier screen, it did so because it was
merely avariant on the method currently used in the pivotal supplier screen that
anayzed “whether suppliers other than the seller can meet the demand in the
relevant market.” > The Commission explained that thisis essentially what the
pivotal supplier screen does.’®* Therefore, Order No. 697 actually reiterates that
the pivotal supplier screen and test are designed to determine how well the “ other
sellers’ in the relevant market (i.e. Southern Control Area) can satisfy the load
obligations without the applicant’s capacity.'*>*

520. Because Shell’s computation methodology would result in a double
counting of OPC’ s and the MEAG’ swholesale loads, it must be rejected. While
both Southern and Staff’ s approach follow the instructions and purpose of the
pivotal supplier test , as well as the Commission’ s precedent, the undersigned
adopts Southern’ s methodol ogy, which subtracts OPC’s and MEAG’ s economic

169 5Ccs B at 172.

1850 Duke Power, 111 FERC 1 61,506, at P 41.
165114, at P 42.

1652 Order No. 697, 119 FERC 1 61,295 at P 66.
1653 $e |d

1654 $e |d
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capacity from their wholesale load obligations upfront, simply because it appears
to be alittle more straightforward than the approach advocated by Staff.
Southern’s method clearly expresses the expectation that OPC and the MEAG
would respond to Southern’s withholding of capacity by first serving their
wholesale load obligations with their economic capacity.

X. The appropriate modeling of generation capacity of outside suppliers
Summary of Parties’ Positions

521. Southern claimsto have used an allocation methodology that permitted
importation by all utilities that could physically and economically reach the
Southern Control Area. Where the external supply was greater than the SIC

limits, Southern distributed the remaining import capabilities among the utilities
on apro ratabasis. Southern criticizes Shell and Staff for allocating their SIC only
upon a showing of aggregate control area AEC. Southern claims that

Commission’ s regulations and orders require the parties to allocate participation
based on the AEC of theindividual suppliers, without speculation as to whether
the suppliers will actually export energy to the Southern Control Area.

522. Alternatively, Shell does not permit a supplier to participate in the Southern
Control Area until the aggregate control area possess available economic capacity,
regardless of how much available economic capacity the individual suppliers may
have. Shell claims that this methodology complies with the Commission’s
preference for first-tier control areas. Moreover, it logically assumes that
suppliers will export to capacity-short areas before sending energy to the Southern
Control Area. Shell contrasts its approach with Southern’ s iterative process,
which continues to allocate SIC beyond economically efficient levelsto ssmply
“fill” the available SIC.

523. Similarly, Staff’s allocation of SIC contemplates the opportunity costs of
exporting into the Southern Control Area. Staff limited the participation of
external suppliersto those that are in control areas with AEC. Staff concludes that
Southern has misinterpreted controlling precedent and that the Commission’s
regulations and orders support its allocation of SIC.
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Positions of the Parties
Southern

The Allocation of SC isnot an Issue for Considerationin This
Proceeding.

524. According to Southern, the Joint Stipulation is an exhaustive list of issues
for this proceeding and it does not include the allocation of simultaneous import
capability.’® Therefore, thisis not an issue that the Presiding Judge is free to
consider.'®® But if it is considered then it should be given little weight.'®*

The Commission Supports Southern’s Modeling of Outside
Suppliers.

525. Regardless, Southern contends that the Commission’s orders and
regulations clearly support its modeling of outside suppliers.*®® According to
Southern, Order No. 592 establishes that relevant outside suppliers are to be
identified “on an individual supplier basis’ and limited to those that can physically
and economically deliver energy to the Southern Control Area. The physical
capability to reach the market is afunction of the Simultaneous Import Capability,
which creates a“hard cap” on the amount of power that can travel across that
interface.’®® The economic capability is “determined on the basis of the delivered
price construct of variable generation cost, coupled with transmission-related
charges that would be incurred to make the delivery.”**® Supplies are
“economic,” if their costs are within 105% of the competitive price, and are
located inside the study area or can be delivered there."®" In the pursuit of
precision, Southern adjusts the costs of the external supplies upward to account for
increased transmission fees and “losses incurred in delivering them to the
Southern Control Area.” Finally, if external “economic” supplies exceed SIC,
then Southern reall ocates the supply on a pro rata basis.'®%

165 9CS|IB at 175-76.
1656 $e |d

1657 $e |d

16%8 1. at 177.

169 1d. at 178.

16601, at 177-78.

1661 |d

1662 |d. at 178-709.
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Shell Incorrectly Allocates S C Based on the Aggregate First-Tier
Control Area’s Ability to Meet its Obligations.

526. Conversdly, Shell ignores the Commission’s guidance and calculates
“economic outside supply” on a control area basis and then restricts participation
below the “physical import limits.” ***® As Southern explained above, the
Commission clearly announced that the importation of outside supply isonly
limited by physical and economic capability.'®® Physical capability is determined
by the SIC, and economic capability is limited to supplies within 1.05 percent of
the destination market price after adjusting for variable costs and the added
transmission costs.*®® Moreover, these standards are only “applied to individual
suppliers (not control market areas or even broader geographic areas), with no
assumptions made as to which suppliers sell what uncommitted, in-the-money
output to whom.” 16

527. Southern relies on Section 33.3(c)(i)(A) & (B) to support its “individual
supplier” theory, because it clearly defines economic capacity and available
economic capacity.'®’ Similarly, Southern relies on language in AEP |, which
instructs applicants to cal culate economic and available economic capacity for “all
suppliers’ and to “subtract the supplier’s native load obligation.” **® These
definitions and instructions refer only to “suppliers’ as opposed to control areas or
geographical regions.’®® Also, Southern briefly notes that there is no reference to
the “ sponge-type” concept employed by Shell and Staff.**™ Southern attributes
thisto the fact that the DPT is used to measure the amount of competing supply
that is “available to discipline the potential exercise of market power in the
destination market.” **"* In Southern’s view, it isirrelevant to the DPT whether the
supplier might have other market alternatives.*”> The DPT is designed, in part, to
assess whether an individual supplier is*“able,” as opposed to “willing,” to deliver
energy into the study area (Southern Control Area), without assumptions about
how that supplier will discipline other markets.**”

1663 |d. at 179.
1664 seeid,

10% seeijd,
1666 |

1667 I d
1668 Id

1669 cpa id. at 185
1670 gea .

1671 |d

1672 speid. at 185-86.
1673 geaid.
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Shell’ s Errant Allocation of SC Sgnificantly Restrains the Amount
of Supply That Should be Competing in the Southern Control Area.

528. The practical effect of Shell’s“Control Area” approach isto: “(i) constrain
the amount of outside supplies that would otherwise qualify for inclusion in the
Southern Control Area market; and (ii) cause the SIC developed by Shell
Trading’s own witness to lie fallow in many DPT periods.” *°"*

529. With respect to the Peninsular Florida area, “[n]one of the Available
Economic Capacity of any individual supplier in Peninsular Floridais made
available to the Southern Control Areauntil all such Peninsular Florida AEC
shortfalls are fully satisfied.”**”> The practical effect of this methodology is that
“uncommitted, economic generation capacity in Peninsular Florida—even that
owned by merchants without load or contract obligations—is never allowed to
compete as a supply source for the Southern Control Area and therefore never
entersinto Shell Trading’s DPT computations.”**”® Southern has termed this
“anomaly” the “Florida Sponge.” **”’

530. At the northerninterface, Shell applies different methodol ogical
assumptions, but the “sponge-effect” is similar.®® First, Shell permitted
“uncommitted, in the money supplies. . . to be considered as sources for the
Southern Control Area market regardless of the presence or absence of Available
Economic Capacity at the control arealevel.”**”® But Shell limited the geographic
participation parameters to the Northern tier-one suppliers, and only alowed the
Northern tier-two and tier-three suppliersto participate if all of the Northern
control areas possessed “ sufficient Economic Capacity to meet their aggregated
load obligations.”**®® This effectively treated “all of the Northern control areas
(that is, all seventeen control areas representing tier-one, tier-two and tier-three
suppliers)” as one big control area and then required the aggregate |oad obligations
to be satisfied before it would “fill” the remaining Southern Control Area SIC with
exports from the Northern tier-two and tier-three control supply.*®®! According to
Southern, this “sponged-up” much of the available economic supply that should
have otherwise been permitted to participate in the Southern Control Area

1674 Id

1675 |d. at 180-81.

1678 |d. at 181.
1677 |d

1678 Id
1679 Id

1680 |4, at 181-82.
1681 |d. at 182.
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market, %%

531. According to Southern, this methodology has a dramatic impact on Shell’s
DPT results. First, none of the supply from Peninsular Floridais permitted to
participate in the Southern Control Area market, which leaves between 737 and
1,102 MW of Available Economic Capacity improperly excluded and “on the
table.”**® |n the North, the effect differs by the DPT period, “depending on
whether Shell Trading calculated an aggregate AEC shortfall for the aggregated
Northern control areas],]” which occursin four periods.**® During those periods
the “Northern Sponge serves to exclude up to 3,000 MW of Available Economic
Capacity from competing suppliers—capacity that should be reflected in a
properly constructed DPT analysis of the Southern Control Area market.” 1%

Southern Rejects Shell’ s Claim that the “ Florida Soonge” Theory is
Supported by the Historical Trade Data.

532. Southern also rejects Shell’ s claim that “the actual pattern of generation
imports from Florida” supportsits exclusion of that area from the group of
exporting control areas.’®® According to Southern, “the presentation offered in
support of this conclusion does not reflect an examination of Florida exports, but
rather compares net power flows over the Southern/Floridainterface.” **® “These
net power flows are not transactions, but rather are the sum of positive and
negative power flows.”***® For example “an export transaction of 1,000 MW and
an import transaction of 500 MW would produce a“ net power flow” (export) of
500 MW, but there would be two transactions taking place: a 1,000 MW
transaction going out of the Southern Company Control Area and a 500 MW
transaction coming into the Southern Company Control Area.”'*®° Southern
explains that this only proves that there are “large base transfers from the Southern
Control Areato the Peninsular Floridaon adaily basig[,]” but it does not reflect
the fact that these base transfers “are attributabl e to the more than 2,200 MWs of
low-cost coal fired generation located in the Southern Control Areathat is owned
or controlled by certain Peninsular Florida utilities.” **® Thus, the simple fact that
there are rarely sufficient south to north transactions to overcome the north to

1682 cpp i,

1683 cpeid.

1684 Id

1685 | 4. at 182-83.

1686 Seeid. at 187.
1687 Id

1688 Id.
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south transactions does not justify Shell’s » 1691

Florida sponge.
533. Furthermore, Southern claims that the EQR data shows that the Florida
utilities participate in the Southern Control Area market.*** According to
Southern, “[t]hat data revealed thousands of transactions in amounts ranging up to
more than 500 MW involving a number of different counterpartiesin the Southern
Control Area.”'®® Southern claims that this refutes the theory that the Florida
Utilities do not sell energy in the Southern Control Area.®* In addition, there are
several non-jurisdictional entitiesin Florida, and as such, their sales information is
not captured in the EQR data.'®® Southern argues that there is no reason to
assume that these entities “ could not (or would not) make sales into the Southern
Control Area.”'®® Therefore, the historical trade data shows that Florida does
participate in the Southern Control Area market and probably understates the
amount of that participation.

The Northern Sponge Defies Logic.

534. Southern then turnsto the “troubling” “Northern Sponge,” arguing that it
defieslogic.’®®” Southern claims that “individual suppliersin PIM have thousands
of megawatts of AEC that is economically and physically deliverable to the
Southern Control Area,” but Shell’ s “Northern sponge” only permits a“tiny
percentage” of this power to participate in the Southern Control Area'®® Thisis
despite the fact that much of the Southern Control Area’s SIC remains
“unutilized.” ***° Southern cannot understand why Shell has excluded so much
economic and physically deliverable energy.*™®

Saff’s Consideration of “ Opportunity Costs’ Reflects the Same
Errant Logic as Shell’ s Allocation Methodol ogy.

535. Southern then responds to Staff’s “brief theoretical discussion” about
“opportunity costs.” " Staff “computed Economic Capacity and obligations on a

1691 Seeid. at 188.
1692 |d.

1693 Id

1694 e i,

16% gaajd.

1696 |d

1697 e id. at 189.
1698 |d.

1699 Id.

170 qpaid,
170! seeid. at 183.



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL04-124-000 220

control area (rather than individual supplier) basis.” ™% If the “first-tier control
area had negative AEC” for the period, then Staff “considered whether there was
sufficient import capability into that control areato offset the negative AEC
value.”*®® Under this methodology, “ Staff limited the export capability from each
of Southern Companies’ first-tier control areas to the lower of their TTC or the
sum of the control area’s AEC plus potential imports.”*"®* Staff relies on the
following language from Order No. 592 to support its “opportunity cost”
approach:

[1t] may be useful in certain cases to account for suppliers
opportunity costs in defining geographic markets. We note that
ongoing modeling efforts are attempting to incorporate this
capability and we encourage merger applicants and industry experts
to continue such efforts. If merger applicants wish to provide
market analyses that reflect suppliers opportunity costs, we will
consider such analyses as a supplement to the required analysis.*®

According to Southern, the quoted excerpt does little to support Staff’ s theory
because it only concerns defining the relevant geographic markets, which is not at
issuein this proceeding.’® Though Staff only uses this methodology for one of
its sensitivity analysis, it shows that Staff, like Shell, embraces the errant theory
that the allocation of SIC should hinge on whether the local control areais
capacity short.*™”

Any Challenge to the Number of Market Participantsis Foreclosed
by the Joint Stipulation, and Regardless, Shell’s Attempt is
Misleading and Plagued with Errors.

536. Southern then challenges Shell’ s attempted comparison of EQR data with
the suppliersthat Southern’s DPT claims to be market participants in the Southern
Control Area'’® According to Shell, the comparison reveals that Southern
grossly overstates the number of participants.*’® First, Southern argues that “this

1702 I d
1703 Id

% SCSRB at 179.

170514, at 179-80 (quoting Order No. 642, FERC Stats. & Regs. 131,111 at p.
31,889).

1708 Spajd. at 180. Southern contends that both Shell and Staff rely on this same
excerpt to support their “sponge”’ theories. Seeid. at 180.

97 See SCSIB at 183.

7% Seeid. at 190.
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comparison is precluded by the Joint Stipulation, whereby the parties agreed to the
list of potential suppliers that would be included in their DPT analyses.”*"*°
Therefore, the Presiding Judge should dismiss Shell’s challenge as untimely.*™*
537. Second, “the comparison . . . isentirely misleading and fraught with
errors.”*"*? According to Southern, Shell has conceded that it did not allocate SIC
among the total 155 suppliers, but rather, that it limited allocation to 78
suppliers.™® Southern further contends that Shell allocated five or less MW in
any of the DPT periods to 21 of those suppliers.*** Thus, Shell’s own errant
allocation methodology, as opposed to the composition of the list, is the cause of
the discrepancy.™™ Also, Southern explains that a number of the outside suppliers
listed in its DPT are non-jurisdictional entities, which means that the EQR data
that Shell isusing in its “comparison” inherently does not include these
entities.*™® |n addition, Southern notes that “ some of the entities listed as EQR
sellers were also represented in the potential supplier list, but under a different
name.”*"*” Finally, Southern claims that many of the entities represented in the
EQR are marketers who distribute for anumber of other sellers.'*® Therefore, one
marketer may represent several suppliers, making any comparison between the
EQR list and Southern’s list of potential suppliers useless.**°

Contrary to Shell’ s Claims, the Commission has not Approved of the
use of Allocation Methods that Preference the First-Tier.

538. Southern also refutes Shell’s claim that the Commission has approved the
use of allocation methods that preference the first-tier.'’® Shell relies heavily on
the following excerpt from Order No. 697:

[W]e note that pro rata allocation of transmission capacity based on
first-tier uncommitted generation capacity is an approximation and is
consistent with the manner in which we conduct the SIL study ....
The import capability of the study areais the simultaneous transfer

1710 Id.

1711 See Id

1712 |d

1713 seeid. at 191.
1714 See Id

1715 See Id

1716 See Id

1717 Id.
1718 Id.
1719 Id

1720 SCSRB at 176.
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limit from the aggregated first-tier market area into the study area.
We then allocate imports based on transmission capacity (limited by
the physical capabilities of the transmission system as determined by
the SIL study) pro rata based on sellers' first-tier uncommitted
generation capacity.'’**

Southern admits that the Commission has established such a preference for first-
tier exportsin itsindicative screens, but it claims that this does not translate into a
first-tier preference in the application of the DPT because the DPT is intended to
be a more robust and detailed analysis of the market.? Southern supports this
notion with the following quote from Appendix A of Order No. 592, “the farther
away asupplier, the more transmission and ancillary service prices that must be
added to its power costs.”*"* Southern concludes that this reference to distance
clearly comports with the Commission’ sinstruction to include all sellersthat can
“economically and physically deliver generation services to the destination
market[,]” and thus refutes any notion of afirst-tier preference.*’*

Shell Incorrectly Sops Allocating Transmission Capability WWhen
Utilization Reaches Maximum Economic Efficiency.

539. Southern criticizes Shell for leaving SIC “on the table.”*®  Shell only
permits utilization of transmission capability up to the point that it reaches the
estimated maximum cost efficient mark.*”*® Southern criticizes this methodol ogy,
noting that it directly contradicts Commission instruction, which requires that
“economic capacity of outside suppliers be included up to the simultaneous limits
of transmission system capability.”*’#’ Shell’s disregard for the Commission’s
instructions substantially restricts the amount of supply competing in the Southern
Control Area '

1721 |d. (quoting Order No. 697, 119 FERC 1 61,295 at P 374).

1722 1d, at 176-77 (citing AEP |, 107 FERC 1 61,018 at P 73).

172314, at 178.

1724 |d

1725 Seeid. at 182.

1720 Seeid,

1727 Seejd. (citing Order No. 592, FERC Stats. & Regs. {31,044 at 30,119).
1728 Seeid,
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Shell
Shell Criticizes Southern’s Allocation of SIC.

540. Shell begins by arguing that Southern’s allocation of SIC is flawed.
Shell claims that Southern “allocates SIC to suppliers beyond the first-tier control
areas regardless of the availability of supply in the first-tier control areas.”*"*
According to Shell, this allocation methodology ignores Appendix E’s preference
for first-tier control areas and “the fact that [ Southern’s] SIC estimates were for
the first-tier control areaonly.”*”® Practically speaking, this artificially dilutes the
market concentration HHI values.*"*

541. Next, Shell criticizes Southern for not distinguishing between AEC at the
supplier level and AEC at the control arealevel.>”** Shell claims that this
distinction is important because while there may be significant AEC at the supplier
level there may not be sufficient AEC at the control arealevel to satisfy load
obligations.*”** For example, Peninsular Florida has between 695 MW and 2,343
MW of AEC at the supplier level, but it has between negative 3,060 MW and
negative 14,228 MW of AEC at the control arealevel.*™® Shell claimsthat this
negative AEC makes it economically illogical to expect Floridato export power
into the Southern control area because the capacity-short Florida market yields
prices “higher than those in the Southern Control Areafor all DPT periods except
the Summer peak periods (using system lambda as a proxy for market prices).” ™
Therefore, Shell arguesthat it is“simply unrealistic to assume that the Florida
control area can consistently export any significant amount of power to the
Southern control area.” ™’

542. Shell further criticizes Southern for assuming that all generators with
available economic capacity will sell into the Southern Control Area'’*®
According to Shell, this contradicts historical trade datathat Order 592 holds to be
relevant in determining “how much of a supplier’s capacity should be included in

1729 ghell IB at 115.
1730 |d
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{R)

the relevant market.”*"*® For example, the historical trade data shows “’ minimal
exports from Peninsular Floridato the Southern Control Area, with Peninsular
Floridatypically requiring al of the generation located in its control areas, in
addition to substantial imports from the Southern control area.”*"* But Southern
allocates significant SIC to the Peninsular Florida suppliers, reflecting a
historically basel ess assumption that they participate in the Southern Control Area
market.'"*

543. Inaddition, Southern employs an errant iterative optimization process that
artificially inflates the number of market participants.*”** Southern first “identifies
the level of capacity each outside supplier can sell into the Southern control area
absent transmission constraints, and then uses the GAM S software program to
identify the least expensive path for transmitting energy from remote resources
into the Southern control area” ™ 1t “then allocates transmission line capacity to
shippers either on a pro ratabasis (if demand exceeds aline’'s capacity) or based
on the shipper’sfull desired use (if demand is less than aline’s capacity).”*"* The
“program then repeats this optimization procedure until all transmission capacity
into the Southern control areais allocated to external suppliers or until thereisno
more generating capacity that can economically serve the Southern control

area.” 1745

544. According to Shell, this “iterative optimization” process “makeslittle
economic and physical sense.”**® The process first calcul ates the most cost
effective “path for transmitting energy” into the Southern Control Area, but then
recal culates to include additional transmission.*™’” Thisignoresthe fact that the
first calculation already determined the most cost effective path, which means that
the remaining unschedul ed transmission and capacity should not be utilized
because, according to the first calculation, it is not economically efficient.*™
According to Shell, “[u]tility companies do not generate and transmit additional

1739 |d. (citing Order No. 592, FERC Stats. & Regs. {31,044 at 30,133. (if there
has been little or no trade between a customer and a specific supplier, it may be
appropriate to exclude that supplier from the market, unless the applicants can

1740show why it should be included prospectively”)).
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power just to fill up the unscheduled transmission and generation capacity in
economic dispatch.”*™*® Therefore, once Southern calculates the minimum
transmission cost, it should not repeat the process solely to fill up available
transmission.*”

Shell’ s Allocation of S C Reflects Reality and Comports With the
Commission’s Relevant Instructions.

545. Shell reiterates that Appendix E requires a “reasonable simulation of
historical conditions,” and then it explains how its method best reflects reality.
According to Shell, it “does not add imports from beyond the first-tier suppliersif
there are sufficient first-tier suppliersto fully utilize the SIC coming into the
Southern control area.”*"* Shell claims that “this assumption reflects a balanced
approach, recognizing both the physical network topologies assumed in
developing the SIC values . . . aswell asthe economic considerationsinvolved in
identifying external suppliers who would have both the incentives and the ability
to respond to an attempt to increase prices in the Southern control area.” '™

1751

546. Inthe economic capacity prong of the test, Shell does not look for imports
beyond the first-tier control areas because there is sufficient economic capacity “to
fully utilize SIC into the Southern Control Area.”*"™ However, in the available
economic capacity prong, there is not sufficient available economic capacity in the
first-tier control areasto fully utilize SIC, so Shell “conservatively” assumed that
suppliers outside the first-tier import energy into the Southern Control Areaon a
pro rata basis.'™ However, Shell first required those suppliers to satisfy load
obligations in the aggregate control area.’”® From Shell’s perspective, it was
illogical to assume that these outside suppliers would be exporting energy while
the aggregate control area s capacity short.*”’

547. According to Shell, this approach is “conservative’ because “it assumes
that supply shortages in one exporting control areawill be covered by the AECs
from other external control areas, if such AEC is available on an aggregate or
control area basis, with 100% physical deliverability among the various exporting
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control areas.”*™® Shell further argues that its approach is “ conservative” because
it permits the importation of energy to the Southern Control Area even when
prices are higher in other control areas with the only exception being where the
aggregate control area has negative AEC.*"™ Therefore, Shell claims that its
approach, which considers opportunity costs, complies with Order No. 642’s
admonition regarding accounting for historical conditions.*®

Shell Systematically Refutes Southern’s Criticisms of its SIC
Allocation Methodol ogy.

548. Shell starts with Southern’s criticism that the Joint Stipulation precludes the
consideration of the allocation of SIC.*"®* According to Shell, this criticism has
previously been rejected by the ALJin the “ January 17, 2007 Order in this
proceeding.” " Additionally, Shell regards the allocation of SIC as being
subsumed in the issue regarding the proper calculation of SIC.*"®® Moreover, it is
impossible for the allocation of SIC to have been a stipulated item in the Joint
Stipulation because the parties use completely different methodologies.*"®*

549. Shell then addresses Southern’s “sponge” criticisms.*™® First, Southern
claimsthat Shell’ s allocation methodology was rejected in “an order regarding the
aborted Exelon/PSEG merger.”*"®® According to Shell, that “ case concerned
whether the relevant market was narrower than the entire PIM control area.”*"®’
Distinguishing the cases, Shell claimsthat it has “not proposed dividing the
Southern control areainto smaller relevant markets.”*’® Instead, the issue hereis
how to properly alocate the SIC among the competing control areas and outside
suppliers.t®

550. Southern also claimsthat Shell’ s allocation methodology implies an
agreement between generators with economic capacity “to sell to local LSEs, in
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contravention of open access transmission principles.” '™ Shell refutes this claim,
arguing that its methodology “simply assumes that generators act in their
economic self-interest, taking into consideration physical constraints, and that they
would likely offer their capacity to buyerslocated in their own control area, if the
control areais capacity-short and particularly in the presence of higher pricesin
their own control areas, before participating in the Southern control area.” "

551. Furthermore, Shell favorably, (for Southern), assumes that generators who
require transmission through the TV A, an entity not subject to open-access, are in
the Southern Control Area’s wholesale market.'”"? Shell makes this assumption
despite the fact that the Commission has instructed analysts to account for
statutory restrictionsin their DPT analyses and the fact that the TV A has such
restrictions that limit or prevent its suppliers from selling to certain control areas,
like the Southern Control Area.'’”

552. Southern also criticizes Shell’ s all ocation methodology because it makes
“gpecific assumptions’ regarding how a supplier will dispatch its AEC, which
Southern claimsis counter to the purpose of the DPT as well asthe Commission’s
regulations and orders.’””* Shell rejects this criticism, arguing that determining the
likelihood of participation is“abasic input into the DPT analysis; it is only once
sources of supply are defined to be included in the relevant market that the DPT
makes no assumption how they use their supply to serve the relevant market.”*"”
Therefore, the Commission does not prohibit applicants from considering market
forces in the process of defining which utilities should be included in the exporting
first-tier aggregate control area. “Furthermore, [Shell’ 5| procedure merely refines
how capacity should be allocated, in the event of a capacity shortage; it in no way
conflicts with the objective of the DPT analysis.”*""® According to Shell, the
“Commission [ ] does not require a supplier-by-supplier assessment in an
economic vacuum, as Southern apparently believes.” """ “Rather, the Commission
permits consideration of the economic and physical realities of exporting
markets[.]” "

553. Next, Southern criticizes Shell’ s allocation methodology because it fails to

1770 Id
1771 Id

1772 speid, at 129-30.
1773 |d.

1774 d. at 131.
1775 |d
1776 |d

177 ghell RB at 46.
1778 |d



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL04-124-000 228

distribute all of the available SIC, stopping once it reaches the point of economic
inefficiency.’’™ Incorporating its logic above regarding the allocation of SIC past
the point of maximum economic efficiency, Shell claims that this excess SIC is
attributable to the fact that system lambdais set too low.® These low price
proxies create negative AEC, which in turn makesit economically inefficient to
dlocate al SIC.*"™® Where EQR data is used as the proxy for market price, a
much greater percentage of AEC, if not al of it, isincluded in the SIC allocation
process.

554. Finally, Southern criticizes Shell’s “ sponges’ for not also * soaking up”
Southern’s AEC, while they freely soak up the AEC existing in other control
areas.'™® Shell argues that this criticism is a baffling non sequitur because the
alocation of SIC deals only with outside suppliers AEC, which by definition does
not include Southern’s AEC.®*

Staff

The Issue of SC Allocation Can and Should be Adjudicated in This
Proceeding.

555. Southern argues that the “proper allocation of SIC among outside suppliers
is beyond the scope of this proceeding.”*"® Staff disagrees with this argument and
claims that the Presiding Judge rejected it in the January 17, 2007 Order."®
Therefore, Staff argues that Southern must respond on the merits.*®’

The Commission Requires Applicants to Account for Opportunity
Costs, and Southern’s Failure to Comply Drastically Skewed its
Resullts.

556. Staff claimsthat an appropriate modeling of outside generation capacity
should account for opportunity costs.*”® According to Staff, the Commission
recognized in Order No. 642 that ignoring a supplier’ s option to sell into
aternative markets could overstate the amount of available capacity in the study

1% seeid. at 51.

1780 $e |d

1781 See |d

1782 peid. at 52.

1783 gpe Shell 1B at 130.
1784 $e |d
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1780 1d. at 93-94.

1787 1d. at 94.

1788 Staff 1B at 113.
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area'™® As such, the Commission instructed all market-rate applicants to “ present
information regarding the suppliers opportunity costs, in the context of a
sensitivity analysis[.]” " To that same end, Order No. 592 “explained that it
expected that there would be some correlation between the suppliersincluded in
the market by the DPT and those actually trading in the market.”*"** According to
Staff, this clearly evidences the Commission’s desire for applicants to consider
opportunity costs in their allocation of SIC.*"%

557. Turning to Southern’s alocation of SIC, Staff claimsthat it is concerned
that Southern is overstating external market participation because its base case
DPT produces negative AEC in severa periods.'”® According to Staff, the
problem is that Southern’s all ocation methodology only asks whether a supplier is
capable of exporting energy to the Southern Control Area as opposed to whether it
would in light of opportunity costs."* Staff reasons that “if acontrol areais
capacity short (e.g., negative AEC)[,]” then it isunlikely that a supplier would
“bypassit to sell into the SCA.”*"® In fact, Staff argues that it is reasonable to
assume that the supplier will sell into the market that returns the greatest profit
margin, which is generally the one with the short supply and high demand (i.e. the
highest price).!"®

558. Though the parties reached an agreement as to the treatment of suppliers
with negative AEC within the Southern Control Area, “no such agreement was
reached for how the negative AEC for L SEs located outside of the SCA would be
handled for DPT purposes.”*"®” The current model simply assumes that if a
supplier has positive AEC, then it participates in the Southern Control Area,
regardless of whether its control area has negative AEC or not.'”*® Asnoted in
the preceding paragraph, Staff argues that this artificially inflates the number of
market participants drastically skewing the DPT results.'”*

1789 I d

i;j; Id. (citing Order No. 592, FERC Stats. & Regs. 31,044 at 31,889).
Id.

1792 speid. at 113-14

1793 Speid. at 114.
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Following the Commission’ s Instructions, Saff Performed a
Sensitivity Analysis That Addresses this Concern.

559. Staff clamsto have addressed thisissue in one of its sensitivity
analysis.®®® Inthat analysis, Staff incorporated opportunity costs by comparing
the total control areaload and the total economic capacity for each control area
(1.05 times market price).*** “If afirst-tier control area had a negative AEC for a
given DPT period, [ Staff] then considered if there was sufficient import capability
into that control areato offset the negative AEC value],]” which limited the export
capability of the first-tier control areas “to reflect the lower of the control area
TTC or the sum of the control area’s AEC plus potential imports.”**® The
practical effect isthe exclusion of the Peninsular Floridaregion in al DPT periods
aswell asthe “Entergy, Santee Cooper and South Carolina Electric & Gas control
areas in certain time periods.” *#%

560. Staff notesthat Shell’s DPT similarly reflects opportunity costs.®® Staff
claimsthat Shell’s DPT actually just extends the rationale it appliesin its

sensi Els\ééty anaysis beyond the first-tier control areas into the second and third-
tiers.

Saff Rejects Southern’s Criticisms of its Allocation Methodol ogy.

561. First, Southern claimsthat the DPT is designed to focus on “individual
suppliers’ as opposed to control areas or other regions, and it does not make
assumptions as to how those suppliers will dispatch their available economic
capacity.®® Southern cites “ section 33.3 of the Commission’s regulations,
Appendix F of AEP |, and the Exelon-PSEG decision as support.” ***" Staff claims
that Southern’s presentation of the law isincomplete because Order No. 642
revised the filing requirements, explicitly encouraging “the filing of sensitivity
analyses to address whether the opportunity costs of the suppliers should be taken
into consideration.” ¥ Also, Staff argues that Southern’s reading of the language
in Appendix F and its references to “suppliers’ would require applicants to

190 Seeid.

190! seejd,
1802 | §

1803 Id

1804 1d. at 116
1805 eeid,

1808 gpaid. at 117.
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suspend reality by ignoring that generators act in their own economic self
interest.™®® Furthermore, “ Southern’s reliance on Exelon-PSEG merger
proceeding is misplaced” because in Exelon-PSEG, the parties disputed the
relevant geographic market, which specifically involved the bifurcation of the
PJM control area.*®™® But here, the parties are disputing the proper method of SIC
alocation not the relevant geographic market.***

562. Finally, Southern claimsthat Staff’ s and Shell’ s approach requires the
imputation of an agreement “ between uncommitted, in-the-money generation
supplies and local L SEs and that such an assumption is inconsistent with the
Commission’ s policy regarding open access transmission.” *#? Staff argues that
the “opportunity cost” methodology simply “assumes that generators will act in
their own best interest and offer their capacity to buyerslocated in their own
control areas, if the control areais capacity-short, before they would provide it to
Southern.” 181

Discussion and Findings

Neither the Modeling of Outside Supplies Nor the Allocation of SC
Was an I ssue Reserved for Hearing.

563. Asathreshold matter, it isimportant to make clear that the undersigned
concurs with Southern’ s position that neither the modeling of outside supplies nor
the allocation of SIC was an issue reserved for hearing. Thisis evident from the
unambiguous language of the Joint Stipulation, which sets forth an exclusive list
of the issues that remained unresolved and could be the subject of evidentiary
presentations.’®**  Seeking to circumvent this aspect of that agreement, Shell
Trading has argued that the modeling of outside suppliers fallswithin the first
reserved issue, which relates to “the quantification of simultaneous import
capability (SIC) into the Southern control area for calendar year 2004.”** As
confirmed during the hearing, this argument has twice been rejected by the
undersigned Presiding Judge.*®*®

1809 Id.

1910 Seeid.,

181 geeid.
1812 Id

1813 Id

1814 See 31 pp. 5-6.

1815 31, p. 5 (emphasis added).

1816 gee Tr. 907, lines 8-15; see also Order Granting in Part and Denying in Part
Motion to Strike at P 26 (Dec. 28, 2006) ([I]n point of fact, for the Joint
Stipulation to have any benefit in narrowing the scope of issues for
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564. Southerninitially raised thisissuein its December 5, 2006 motion to strike.
As reflected in the undersigned Presiding Judge’' s December 28, 2006 Order,
Southern’ s position on thisissue was affirmed; however, in response to assertions
that the ruling would adversely affect the ability of Staff and Shell to develop a
full record, that ruling was subsequently reversed when the undersigned Presiding
Judge issued an Order Granting Motion For Reconsideration And Ruling On
Motion for Clarification on January 17, 2007. However, in that Order, as well as
during the hearing, the undersigned made clear that while the undersigned
continued to agree with Southern’ s position on thisissue, in an overabundance of
caution and erring on the side of afully developed record, Shell and Staff would
be allowed to present evidence on this unreserved issue based upon their assertion
that Mr. Frame’'s DPT model was not part of the “template.” %%

565. Having alowed Shell and Staff’s pre-filed Testimony to remain in the
record, Southern Companieswas “... given an opportunity to respond to the issues
of the quantification of AEC in control areas external to Southern and the
alocation of the SIC among those sources of generation, matters they believed to
have been foreclosed by the Joint Stipulation, through appropriate responsive
testimony.”*#® Thus, notwithstanding the fact that neither the modeling of outside
supplies nor the allocation of SIC was an issue reserved for hearing under the
Joint Stipulation, Southern’s only option was to respond to Shell and Staff’s pre-
filed Testimony on these issues. Because the parties have been given an
opportunity to develop the record on these unreserved issues, the undersigned will
make findings on these issues for the purpose of facilitating the Commission’s
consideration of the merits should the Commission elect to do so.

adjudication in this proceeding as intended by the Parties and Trial Staff in
entering into the Joint Stipulation, all of the prefiled testimony must fall within
the scope of one or more of the seven issues set forth in Part 11 of the Joint
Stipulation. Discussion of a quantification of AEC in control areas that are
external to Southern, and the alocation of the so quantified SIC, among those
sources of generation, does not meet this test and is, therefore, outside the
scope of the Joint Stipulation’s reserved issues.”); Order Granting Motion for
Reconsideration and Ruling on Motion for Clarification at P 8 (Jan. 17, 2007)
([T]he undersigned remains convinced that quantifying SIC is not the same as
guantifying outside AEC or alocating SIC to that outside AEC as reflected in
the analysis of the December 28 Order ...").

1817 5.0 31, p. 5.

1818 5outhern Company Energy Marketing, Inc. and Southern Company Services,
Inc., Unpublished Order issued January 17, 2007 at P 8.
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The Commission’s Orders and Regulations are Clear Regarding
the Modeling of Outside Suppliers.

566. The Commission set forth the approach to identifying potential suppliers
that can compete to serve a given market in Order No. 592 as follows:

Suppliers must be able to reach the market both physically and
economically. There aretwo partsto thisanalysis. Oneis
determining the economic capability of a supplier to reach a market.
Thisis accomplished by a delivered price test, which accounts for
the supplier’ s relative generation costs and the price of transmission
service to the customer, including ancillary services and losses. The
second part evaluates the physical capability of a supplier to reach
the customer, that is, the amount of electric energy a supplier can
deliver to amarket based on transmission system capability.'®*

567. Thissame approach isreflected in the Commission’s current regulations,
which require applicants to: (3) [i]dentify potential suppliers. The applicant must
identify potential suppliersto each destination market using the delivered price
test described in paragraph (c)(4) of this section. A seller may beincluded in a
geographic market to the extent it can economically and physically deliver
generation services to the destination market.'*%

568. Thus, the Commission’sregulations plainly address, on an individual
supplier basis, the identification of outside supplies that can be economically and
physically delivered to the destination market (in this case, the Southern Control
Area). The economic capability of an outside supplier to reach that market is
determined on the basis of the delivered price construct of variable generation
cost, coupled with transmission-related charges that would be incurred to make the
delivery. The second part of the assessment—physical capability of a supplier to
reach the market—is based upon the simultaneous import capability of the
destination market. When the amount of economic outside supply exceeds the
available import capability, the SIC must be allocated among those competing
suppliers—usually on a pro rata basis.

569. It isthe determination of the undersigned that the Commission’ s orders and
regulations support Southern’s methodol ogy for the modeling of outside
suppliers.’® According to Southern, Order No. 592 establishes that relevant

1819 Order No. 592, FERC Stats. & Regs. 131,044 at 30119.
182018 CFR § 33.3(c)(3).
1821 3CS|IB at 177.
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outside suppliers are to be identified on an individual supplier basis and limited to
those that can physically and economically deliver energy to the Southern Control
Area. The physical capability to reach the market is afunction of the
Simultaneous Import Capability, which creates a“hard cap” on the amount of
power that can travel across that interface.®® The economic capability is
“determined on the basis of the delivered price construct of variable generation
cost, coupled with transmission-related charges that would be incurred to make the
delivery.”*®?® Supplies are “economic,” if their costs are within 105% of the
competitive price, and are located inside the study area or can be delivered
there.®* |n the pursuit of precision, Southern adjusts the costs of the external
supplies upward to account for increased transmission fees and “losses incurred in
delivering them to the Southern Control Area.” Finally, if external “economic”
supplies exceed SIC, then Southern reallocates the supply on a pro rata basis.’**

570. Under Shell’s DPT modeling, the suppliersin Peninsular Florida, taken
together, always have less Economic Capacity than their cumulative load
obligations. Asaresult, uncommitted, economic generation capacity in Peninsular
Florida—even that owned by merchants without load or contract obligations—is
never allowed to compete as a supply source for the Southern Control Area and
therefore never entersinto Shell’s DPT computations.’®® Southern’s short-hand
reference to this approach is the “ Florida Sponge,” because it resultsin
uncommitted, in-the-money supplies in Peninsular Florida being absorbed
(sponged up) before they are allowed to compete to supply energy to the Southern
Control Areain the DPT.*®’ Thus, with respect to Peninsular Florida, no outside
suppliers are permitted to participate in the Southern Control Area market in any
DPT period.

571. With respect to outside suppliers located to the north of the Southern
Control Area, Shell employs adifferent set of assumptions, but to the same end of
“sponging-up” the AEC of outside suppliers that would otherwise be able to
participate in the Southern Control Area market. Within Northern tier-one control
areas, uncommitted, in-the-money supplies were permitted to be considered as
sources for the Southern Control Area market regardiess of the presence or
absence of Available Economic Capacity at the control arealevel. Thus, Shell
correctly allows participation of individual suppliers having AEC (and without
regard to Available Economic Capacity at the control arealevel), but only to the

1822 |d. at 178.

1823 |d. at 177-78.

1824 Id

182514, at 178-79.

1826 Spe SCS-32, pp. 58-59.
1827 Seeiid., p. 39, lines 13-16.



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL 04-124-000 235

extent they are located in thefirst tier. With respect to Northern tier-two and
Northern tier-three suppliers, however, Shell treated Northern control area
suppliers asif they were a single entity, and allowed those suppliersto be
considered as potentia supply sources for the Southern Control Areaonly if all of
the Northern control areas (that is, all seventeen control areas representing tier-
one, tier-two and tier-three suppliers) collectively had sufficient Economic
Capacity to meet their aggregated load obligations. If not, then Shell’s DPT
analysis did not allow any uncommitted in-the-money supplies from the Northern
tier-two or tier-three areas to compete in the Southern Control Area market,
effectively assuming that such supplies were “ sponged up” by some other
Northern control area.*®® The effect of the Northern Sponge assumption on
Southern Companies’ Available Economic Capacity market shares differs by DPT
period, depending on whether Shell Trading calculated an aggregate AEC shortfall
for the aggregated Northern control areas. Such a collective shortfall was
reflected in four DPT periods.

572. Staff also utilized a control arearather than individual supplier basisfor its
analysis."®® Southern’s GAMS Model treats suppliersin a given control areawith
positive AEC asif they are exporting power to the SCA even though that control
area has L SEs with negative AEC, but Staff believesthat it is more logical to
assume that these suppliers would more than likely sell their power in their own
control area® Therefore, Staff prepared and offered a sensitivity analysis
incorporating an “opportunity cost” concept into its Base Case DPT analysis.
Mr. Siskind computed the total control areaload for each of these control areas
and the total economic capacity for each control area based on 1.05 times the
market price (system lambda) for the SCA in each of the 10 DPT periods (adjusted
for transmission costs and losses). If afirst-tier control area had a negative AEC
for agiven DPT period, Mr. Siskind then considered if there was sufficient import
capability into that control areato offset the negative AEC value. That is, Mr.
Siskind limited the export capability from each of Southern’sfirst-tier control
areasto reflect the lower of the control area TTC or the sum of the control area's
AEC plus potential imports. To be conservative, he assumed, rather than verified,
that there was sufficient AEC in the surrounding control areas (excluding the
SCA) to maximize importsinto the first-tier control area. Thisresulted in the
exclusion of imports from Florida peninsulain al time periods and from the
Entergy, Santee Cooper and South Carolina Electric & Gas control areasin certain
time periods.’®? Mr. Siskind incorporated this “opportunity costs’ theory into his

1831

1828 See SCS-32, pp. 68-69.
1829 |d.

1830 Exh. S-1 at 29:19-30:8.
1831 Exh. S-47.

1832 Exh. S-31 at 43:16-44:6.
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DPT sensitivity analysis reflected in Exhibit No. S-47.

573. Staff and Shell cite to Order No. 642 in support of their positions asserting
that Order No. 642 explicitly encourages the filing of sensitivity analysesto
address whether the opportunity costs of the suppliers should be taken into
consideration.’®* However, Southern persuasively argues that while Shell and
Staff embrace Order No. 642 because it contains areference to “suppliers
opportunity costs,” the very provision they cite renders it inapplicable to the case
at hand because neither Shell nor Staff istrying to define the relevant geographic
market. The relevant geographic market has already been determined by the
Commission in this proceeding as the Southern Control Area.'®** Thus, Shell and
Staff are attempting to rely upon this language for awholly different purpose (the
treatment of outside suppliers) than contemplated by Order No. 642 and in doing
so have found themselves in conflict with individual supplier approach adopted by
the Commission and embodied in its regulations.*** Accordingly, to the extent
Shell and Staff contend that Order No. 642 signaled Commission interest in a
broader DPT use of “opportunity costs’ than the limited, supplemental analysis
specifically described therein, Order No. 697 and Commission precedent indicate
otherwise.

574. Asnoted above, Commission precedent and associated regulations
contemplate the inclusion of potential suppliers to the extent they can
economically and physically deliver generation services to the destination market.
In the case of outside supplies, “economically” equates to such supplies that are
within 1.05 percent of the destination market price after recognition of both
variable costs and transmission-related costs necessary to effect delivery. The
reference to “physically deliver” relates to the destination market’ s simultaneous
import capability and to any associated allocations in the event the total amount of
outside supplies that qualify as “economical” exceeds such SIC.

575. Moreover, these DPT procedures are applied to individual suppliers (not
control or market areas or even broader geographic areas), with no assumptions
made as to which suppliers sell what uncommitted, in-the-money output to whom.
For example, Section 33.3(c)(i)(A) defines Economic Capacity as “the amount of
generating capacity owned or controlled by a potential supplier with variable costs
low enough that energy from such capacity could be economically delivered to the

1833 Id

1834 See June 2007 Order, at PP 29-31.

1835 A nother instructive feature of this excerpt is the Commission’s characterization
that any such analysis would be considered as a “supplement” to the required
analysis. See Order No. 592, FERC Stats. & Regs. 131,044 at p. 30,133.
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destination market.”*** To like effect is Section 33.3 (c)(i)(B), which defines
Available Economic Capacity as the “amount of generating capacity meeting the
definition of Economic Capacity less the amount of generating capacity needed to
serve the potential supplier’s native load commitments ... .”*#’ Similarly,
Appendix F of AEP | describes the process to determine the Economic Capacity
and Available Economic Capacity as follows:

Next, calculate the number of megawatts of all the suppliersthat can
compete in the destination market, given their costs and transmission
availability. Thisnumber is called their “Economic Capacity.” In
order to calculate available Economic Capacity, subtract the
supplier’ s native load obligation and adjust transmission availability
accordingly.'®*®

576. Accordingly, the undersigned concurs with Southern’s position that the
clear focus of these and other such descriptionsin the DPT processis on the
individual suppliers’ positionsin the determination of Economic Capacity and
Available Economic Capacity, and not on net control area positions or broader
geographic ranges. Because the methodol ogies advocated by Shell and Staff
contravene the individual supplier approach adopted by the Commission and
embodied in itsregulations, it is the determination of the undersigned that they
must be rejected in favor of Southern’s methodology for use in this proceeding.

These findings must be considered in the context of the findings set
forth under Section 11 F pertaining to the proper treatment of
Peninsular Florida.

577. As Staff has explained,'®* the Florida-to-Southern Control Area (SCA)
interconnection differs from the interconnections with other first-tier control areas
because it consists of aradial interconnection providing no loop flow with the
northern control areas.®” In other words, Floridais electrically interconnected to
the rest of the Eastern Interconnect only through the SCA. Because of the radial
nature of the Florida interconnection, Southern has historically and appropriately
treated it separately. However, the plain language of Appendix E requires
Peninsular Florida to be included in the aggregated first-tier control areain so far
asitisdirectly connected to the Southern Control Area. While the undersigned
concurs with Southern’ s position that the plain language of Appendix E requires

1836 18 CFR § 33.3 (C)(4)(i)(A) (emphasis added).

1837 18 CFR § 33.3 (c)(4)(i)(B) (emphasis added).

1838 AEP |, 107 FERC 1 61,018 at Appendix F (emphasis added).
1839 Staff |B at pages 51-52; Staff RB at pages 19-21

1890 T, 496.
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Peninsular Florida to be included in the aggregated first-tier control areain so far
asitisdirectly connected to the Southern Control Area, the undersigned concurs
with Shell and Staff’ s position that if Peninsular Floridaisincluded in the “ Super
Area’ itsbasetransfers must be subtracted from the total import capability based
on Commission precedent and Southern’s historical practices. Thisfinding is
consistent with Southern’s historical practices because Southern’s 2002 SIC study
included the first-tier Florida control areain the aggregated first-tier super area
(which included the northern interface imports) but Southern deducted the Florida
imports from the calcul ation of the FCTTC.**** Moreover, Southern’s original
SIC study, which the Commission accepted in its December 17, 2004 Order,
complied with Commission precedent by excluding all Florida control areas not
directly interconnected to the Southern Control Area.'®*

SUMMARY AND CONCLUSION

578. This proceeding began on December 17, 2004, when the Commission
issued an order™®* instituting a Federal Power Act (FPA) Section 206
proceeding to determine whether Southern may continue to charge market-based
rates in the Southern Control Area (SCA). Prior to that order, Southern had on
August 9, 2004 (as amended on August 27, 2004 and November 19, 2004)
submitted revised generation market power screensin accordance with the
Commission’s orders issued on April 14, 2004'®* and July 8, 2004'** for the SCA
and twelve first-tier markets.

579. Inthe December 17 Order, the Commission concluded that Southern passed
both the pivotal supplier screen and the wholesale market share screen for the
twelve first-tier control areas for each of the four seasons.®"’ However, the
Commission concluded that Southern’s submitted screens indicated failures of the
wholesale market share screen in each of the four seasons.’®*® Southern elected to
respond to the findings of the Commission’s December 17 Order by filing a
Delivered Price Test (DPT) analysisin support of its application for market-based
rates to avoid having the Commission adopt the April 14 Order’s default cost-
based rates or propose other cost-based ratesin the SCA.

1841 Staff IB at 53.

1842 See Shell IB at 68.

1843 southern Company Energy Marketing, Inc. and Southern Company Services,
Inc., 109 FERC { 61,275 (2004) (December 17 Order).

184 16 U.S.C. § 824e.

184> AEP Power Marketing, Inc., et al, 107 FERC {61,018 (2004) (AEP ).

1846 AEP Power Marketing, Inc., et al, 108 FERC ] 61,026 (2004) (AEP I1).

1847 December 17 Order, 109 FERC 1 61,275 at P 30.

188 |d. at P 31.
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580. The DPT isawell-established method, affirmed by the courts,***° for
analyzing whether an applicant has market power in electric markets which the
Commission has long used in merger applications. More recently, as in the instant
proceeding, the Commission has used the DPT for analyzing whether an applicant
has market power in market-based rate (MBR) applications.***

581. Thewholesale market share screenisan initial screen which provides a
“safe harbor” for applicants and failing an initial screen carries arebuttable
presumption of market power. The DPT anaysisthen is designed to provide a
much more rigorous review of an applicants’ market position to determine if it
indeed could exercise market power. The purpose of this proceeding is to develop
afull and complete evidentiary record for the Commission on what constitutes a
properly-constructed DPT upon which the Commission can rely in determining
whether Southern has generation market power in the Southern Control Area.
582. The DPT isimplemented using two alternative measures of generation
capacity: Economic Capacity (EC) and Available Economic Capacity (AEC). EC
Is defined as physically deliverable capacity with a price less than 105% of the
market price, while AEC is defined as EC less native load and contractually
committed capacity. The Commission weighs both EC and AEC resultsin
assessing whether an applicant has generation market power.**>*

583. In Southern’s case the results under the EC prong of the DPT are
incontrovertible. Southern’s economic capacity DPT analysis showsthat itisa
“Pivotal Supplier in every DPT period and that [it’s] market share ranges from
54.1 percent to 70.2 percent, and the SCA HHI ranges from 3,089 to 5,042.” 182
Because Southern’s own analysis confirms that Southern fails the DPT for all
season/load conditions using the EC form of the DPT, regardless of which specific
measure is used (i.e., pivotal supplier, market share, and market concentration

1849 See e.g., Wabash Valley Power Associates, Inc. v. FERC, 268 F.3d 1105
(D.C. Cir. 2001).

1850 | nquiry Concerning the Commission’s Merger Policy Under the Federal
Power Act: Policy Statement, Order No. 592, 61 Fed. Reg. 68,595 (1996),
FERC Stats. & Regs., Regulations Preambles July 1996 — December 2000 P
31,044 (1996), reconsideration denied, Order No. 592-A, 62 Fed. Reg. 33,341
(1997), 79 FERC 161, 321 (1997) (Merger Policy Statement); see also Revised
Filing Requirements Under Part 33 of the Commission’ s Regulations, Order
No. 642, 65 Fed. Reg. 70,984 (2000), FERC Stats. & Regs., Regulations
Preambles July 1996- December 2000 P 31,111 (2000), order on reh’ g, Order
No. 642-A, 66 Fed. Reg. 16,121 (2001), 94 FERC 1 61,289 (2001).

1851 June 21, 2007 Commission Order on Rehearing

1852 Staff 1B at 96.
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test), the issuesin this proceeding have focused on the AEC prong of the DPT. As
more fully discussed under Section VI, which is specifically devoted to thisissue,
Southern has demonstrated and Staff has confirmed, Southern passes the AEC
pivotal supplier analysisin al ten season/load periods. Thisresult is consistent
with considerations of Southern’s native load and contractually committed
capacity under the AEC measure of generation capacity. While Shell’s AEC
pivotal supplier analysisindicated a different result, that analysis has been rejected
by the undersigned as inconsistent with historical practices and Commission
precedent.'®* Accordingly, Southern’s AEC DPT analysis for the market share
and market concentration measures of the DPT remain the primary areas of
concern.

584. The Parties reach very different results for the available economic capacity
prong of the DPT regarding the market share and market concentration measures.
Southern claims that its market share ranges from zero percent to 16.8 percent and
that the SCA HHI ranges from 551 to 945. In contrast, Staff’s AEC Base Case
results show that “. . . Southern’s market share ranges from zero percent to 30.3
percent, and exceeds 20 percent in two periods.” **** Moreover, Staff’s EQR-based
sensitivity analysis for available economic capacity shows that Southern’s market
share ranges from 0.0 percent to 41.1 percent, with the SCA HHI ranging from
512 to 1,890;%° and reflects “. . . that Southern’s market share exceeds the 20
percent threshold in four of the ten DPT periods.” ***® The historic trade data also
contradicts important aspects of Southern’s DPT aswell.'®” With afew notable
exceptions, Shell generally agrees with Staff’ s position on most issues; however,
Shell’ s arguments are even more critical of Southern’s DPT study than Staff’s.

585. While the undersigned is confident that the Parties have developed afull
and complete evidentiary record for the Commission on what constitutes a
properly-constructed DPT upon which the Commission can rely in determining
whether Southern has generation market power in the Southern Control Area, the
undersigned is unable to adopt any single DPT study in its entirety to recommend
to the Commission. While the undersigned finds that Southern’s DPT analysisis
fatally flawed in several critical areas, the undersigned also had concerns with
severa aspects of Shell’s submission. Staff has provided arelatively well-
balanced and well-reasoned position on most of the key issues submitted to the
undersigned for adjudication; however, Staff did not conduct its own SIC analysis,

1853 See SCS-32, p. 52, line 23 through p. 53, line 5; see also SCS-15; S-29, pp. 9-
11 & S12.
18541d. at 96-97.

185 |d. at 97.
1856 |d

1857 Id



20071109- 3048 | ssued by FERC OSEC 11/09/2007 in Docket#: ELO4-124-000

Docket No. EL04-124-000 241

and Staff has had its own challenges to deal with in terms of the availability and
accuracy of data and the like. Accordingly, the undersigned has attempted to work
through each of the disputed issues in a manner which will permit the Commission
to consider each of the findings contained herein separately in accordance with the
Commission’ s decision not to set for hearing the issue of how the results of the
properly-constructed DPT should be interpreted or whether Southern has
generation market power in the Southern Control Area.’®*®

1858 Shuthern Company Energy Marketing, Inc. and Southern Company Services,
Inc., 112 FERC 161,054 at P 60, (July 2005 Order).
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ORDER

586. IT ISORDERED, subject to review by the Commission on exceptions or
on its own motion, as provided by the Commission's Rules of Practice and
Procedure, that within thirty days of the issuance of the Final Order in this
proceeding, all parties shall take appropriate action to implement al the rulingsin
thisdecision. All arguments made by the participants which have not been
discussed and/or adopted by this decision have been considered and are rejected.

Bobbie J. McCartney
Presiding Administrative Law Judge



