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9. Pursuant to Rule 206 of the Rules of Practice and Procedure of the 

Federal Energy Regulatory Commission ("the Commission" or "FERC"), 18 C.F.R. 

§ 385.206; the Procedural Rules Applicable to Oil Pipeline Proceedings, 18 C.F.R. 

§ 343.2; Sections 1(5), 8, 9, 13, 15, and 16 of the Interstate Commerce Act (ICA), 

49 U.S.C. App. §§ 1(5), 8, 9, 13, 15 and 16 (1984); and Section 1803 of the Energy 

Policy Act of 1992 ("EPAct"), Tesoro Refining and Marketing Company (Tesoro) 

hereby files this Complaint against SFPP, L.P. CSFPP~), challenging the justness 

and reasonableness of rates on SFPP's West Line and Calnev Line. Tesoro seeks 

the prescription of just and reasonable rates and reparations and refunds, including 

interest, for the unjust and unreasonable rates that SFPP has charged it in the past. 

10. Tesore is also requesting that the Commission consolidate its 

Complaint with on-going proceedings involving SFPP and include the time periods 

covered by this complaint in those proceedings. As discussed below, Tesoro is 

willing to be governed by the determinations previously made by the Commission 

and Administrative Law Judges in those proceedings. 

11. 

12. 

In support thereof, Tesoro states as follows: 

I. 

COMMUNICATIONS AND CORRESPONDENCE 

Communications and correspondence regarding this Complaint should 

be directed to the following persons: 

Barren Dowling 
Associate General Counsel 
Tesoro Refining and Marketing 
Company 
300 Concord Plaza Drive 
San Antonio, TX 78216 
Tele: (210) 283-2415 
Emaih bdowling@tsocorp.com 

Melvin Goldstein 
Matthew A. Corcoran 
GOLDSTEIN & ASSOCIATF.S, P.C. 
1757 P Street, N.W. 
Washington, D.C. 20036 
Tele: (202) 872-8740 
Fax: (202) 872-8744 
E-Maih mgoldstein@goldstein-law.com 

mcorcoran@goldstein-law.com 

1 
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13. Respondent SFPP is an oil pipeline engaged in the transportation of 

refined petroleum products in interstate commerce. It is regulated as a ~common 

carrier" by the Commission under the Interstate Commerce Act and the Energy 

Policy Act of 1992. As part of its business activities, SFPP operates a petroleum 

products pipeline from Watson, CA, East Hynes, CA, and Colten, CA to Phoenix, AZ. 

This line is known as the "West Line." SFPP also operates a pipeline known as the 

"Calnev Line" that transports petroleum products from Watson, CA and East 

Hynes, CA to the Calnev Pipe Line L.L.C. (Calnev) in Colton, CA. Petroleum 

products are then transported from Colton, CA to various interstate destinations. 

14. SFPP is a subsidiary of Kinder Morgan Energy Partners, L.P. (KMEP), 

a publicly-traded master limited partnership and registered tax shelter. In turn, 

Kinder Morgan, Inc. ("KMI") owns the general partnership interest of KMEP. KMEP 

is both a "Master Limited Partnership" ("ML1 ~) and a "Publicly Traded 

Partnership" ("PT1 ~) presently eligible to be taxed as a partnership. 

15. Complainant Tesoro is a shipper of refined petroleum products on the 

SFPP pipeline system. As William M. Weimer of Tesoro states in the attached 

Sworn Declaration, Tesoro has shipped and continues to ship significant quantities 

of refined petroleum products on SFPP's West Line in interstate commerce. Tesoro 

has also shipped significant quantities of refined petroleum products on SFPP's 

Calnev Line.* Tesoro intends to continue to ship petroleum products on the West 

See Ex. A. Sworn Decl. of William M. Weimer in Supp. of Tesoro Refining and 
Marketing Company's Compl. at ~ 3 (Dec. 11, 2006). 

2 
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Line and  Calnev Line in the foreseeable future. Tesoro therefore has  a subs tan t i a l  

economic in teres t  in SFPP's  West  Line and Calnev Line ra tes  and  the  unjus t  and  

unreasonable  ra tes  SFPP has  charged in the past .  

I IL 

BACKGROUND FACTS 

A. Tesoro's Shipments on the SFPP Pipeline System. 

8. SFPP holds a monopoly on the t ranspor ta t ion  of refined petroleum 

products by pipeline from California to Arizona and Nevada as well as from Texas 

to Arizona. It  is subject to the jurisdiction of the  Commission and  has  publ ished 

t ranspor ta t ion  tariffs t h a t  are on file a t  the Commission. During the period 

December 1, 2004 through November 30, 2006, Tesoro has  shipped more than  

[Privileged and Confidential Material Removed] barrels  of refined petroleum 

products on the  West  Line and  more than  [Privileged and Confidential Material 

Removed] barrels  on the Calnev Line at  ra tes  charged by SFPP under  tariffs on file 

with the  FERC. 

9. Tesoro's sh ipments  on the West Line and  Calnev Line are set forth in 

Table I below. 2 

[Privileged and Confidential Material Removed] 

W 

Tesoro is continuing to review shipments  on the  West  Line and  Calnev Line for the  
pas t  two years. In the  event t ha t  review indicates t h a t  Tesoro has  shipped 
addi t ional  products, Tesore will amend this  Complain t  to reflect those addit ional  
sh ipments .  

3 
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B. FERC and Court o f  Appeals  Decis ions  With Respect  to the West Line 
and Calnev Line. 

10. In a series of decisions that were issued in 2004 and 2005, the 

Commission and the Court of Appeals for the District of Columbia Circuit have held 

that the rates that SFPP has charged shippers for shipping petroleum products on 

4 
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the West Line and Calnev Line have been unjust and unreasonable and that SFPP's 

rates must be reduced. 3 Those decisions are the following. 

a.  B P  W e s t  C o a s t  P r o d u c t s  - 374 F .3d  1263 (2004) - 

11. In a decision issued on July 20, 2004, the Court of Appeals for the 

District of Columbia remanded to the Commission the issue of whether the West 

Line and Calnev Line had experienced "substantially changed circumstances" since 

1992. The court held that if substantially changed circumstances exist, then the 

rates SFPP charged for transportation on the West Line and Calnev Line would not 

be subject to the "grandfathering" provision of Section 1803 of the Energy Policy Act 

of 1992. This statutory provision generally applies to pipeline transportation rates 

that were in effect for the 365 days prior to the enactment of the EPAct on October 

24, 1992. Acopy of the Decision of the Court of Appeals is attached to this 

Complaint as Exhibit B. 

b. Order  on  Init ial  Decision - 106 FERC $ 61,300 (March 24, 2004) 

12. In this Decision, the Commission found that the threshold "changed 

circumstances" standard in Section 1803(b)(1) of EPAct had been satisfied with 

respect to the West Line and Calnev Line. In an Initial Decision, an Administrative 

Law Judge specifically found that the substantially changed circumstances 

standard had been satisfied with regard to West Line and Calnev Line rates for 

1996, 1997, 1998, and 2000. The Commission subsequently confirmed that 

determination, concluding that ~substantial changes in circumstances [existed] that 

3 Although SFPP files separate tariffs for its West Line and Calnev Line rates, both 
the Commission and the Court of Appeals consider the Calnev Line to be part of the 
West Line. The FERC and Court of Appeals decisions referred to in the text 
therefore apply both to the West Line and the Calnev Line. 

5 
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were the  basis  for the  Yuma, Calnev and West  Tucson ra tes  beginning in 1995, and 

for the  West Phoenix ra tes  beginning in 1997. "4 A copy o f the  Commission 's  Decision 

is a t tached  to th is  Complaint  as Exhibit  C. 

c. O r d e r  o n  R e m a n d  a n d  R e h e a r i n g  - 111 F E R C  t 61,334 ( J u n e  1, 
2 0 0 5 )  - 

1 3 .  This order addressed the  remand to the Commission by the United 

S ta tes  Court of Appeals for the  District  of Columbia Circuit in BP West Coast 

Products, the Phase I proceeding in Docket No. OR96-2-000, et al., and issues raised 

by the  Commission's  March 24, 2004 Order in t ha t  proceeding. These issues all 

concerned the extent  to which SFPP's ra tes  for the  West  Line and the Calnev Line 

were subject to the  grandfather ing provision of Section 1803 of the Energy Policy 

Act. The Commission "again conclude[d] t ha t  there were subs tan t ia l ly  changed 

circumstances on the West  Line for the  years s ta ted  in the  March 2004 Order. ~s A 

copy of the Commission's  decision is a t tached to th is  Complain t  as Exhibi t  D. 

d. O r d e r  o n  I n i t i a l  D e c i s i o n  a n d  o n  C e r t a i n  R e m a n d e d  Cos t  
I s s u e s  - 113 F E R C  I[ 61,277 ( D e c e m b e r  16, 2005) - 

14. Since the Commission had  found the  ra tes  on the  West  Line and 

Calnev Line were not grandfathered,  in a further  order issued on December 16, 2005, 

the Commission clarified the methodology t h a t  SFPP mus t  use in es tab l i sh ing  new 

in te r im ra tes  for the  West Line and  the  Calnev Line. The Commission s ta ted  t h a t  

"This order makes  cer ta in determinat ions  for es tab l i sh ing  inter im j u s t  and  

reasonable ra tes  for SFPP, L.P.'s (SFPP) Eas t  and  West  Line ra tes  pu r suan t  to 

section 15(1) of the  In te rs ta te  Commerce Act. ~ Based on th is  Order, "the 

Commission [required] SFPP to make  several compliance filings and  to es tabl ish  

4 106 FERC ~ 61,300, a t  P 53 (2004). 
5 111 FERC ~ 61,334 a t  P 39 (2004). 
6 113 FERC ~ 61,277 a t  P 1 (2005). 

6 
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new interim rates for its West Line... as of May 1, 2006. "7 A copy of this 

Commission Decision is attached to this Complaint as Exhibit E. 

e. Tar i f fs  Nos. 120 a n d  121 a n d  C o m m i s s i o n  O r d e r  S u s p e n d i n g  
Tar i f fs  S u b j e c t  to Refund .  

15. As a result of the previous decisions, on March 7, 2006, SFPP filed 

FERC TariffNos. 120 and 121 for transportation on the West Line and Calnev 

Lines, respectively. R SFPP stated that  the new rates it  established in these tariffs 

for the West Line and Calnev Line were intended to comply with the Commission's 

December 16 Order and the Order on Rehearing issued February 13, 2006. 9 The 

Commission accepted and suspended SFPP Tariffs Nos. 120 and 121, subject to 

refund, to be effective May 1, 2006. I° A copy of this Decision is attached to this 

Complaint  as Exhibit F. 

IV. 

BASXS OF COMPLMNT 

16. During the period December 1, 2004 to November 30, 2006, Tesoro has 

shipped petroleum products on the SFPP West Line and Calnev Line under the 

following SFPP tariffsxl: 

I 

7 Id. at P2 .  
s SFPP FERC Tariffs Nos. 120 and 121, filed March 7, 2006, are included in Exhibit 
G at pp. 18-22 of 45, attached to this Complaint. 

Order on Rehearing in Docket No. OR92-8 et al., 114 FERC ~ 61,136 (February 13, 
2006). 
10 Order Accepting and Suspending Tariff Filings, 115 FERC ~ 61,125 (April 28, 
2006). 
11Ex. G. SFPP FERC TariffNos. 106, 113, 120, 126, 130, 139, 108, 115, 121,124, 
131, and 140. 

7 

g 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

.as 

T a b l e  H 

W e s t  L i n e  R a t e s  

Tariff  Effective Cancels  Rate  Notes 
D a t e  

106 7/1/04 91 Indexes existing rates. 

113 

120 

126 

130 

139 

126 

7/1/05 

5/1/06 

7/1/06 

8/2/06 

9/11/06 

1~1~06 

106 

113 

120 

126 

126 

139 

136.92 (Watson to Phoenix); 
136.92 (East Hynss to Phoenix); 
107.60 (Colten to Phoenix) 
141.89 (Watson to Phoenix); 
141.89 (East Hynss to Phoenix); 
111.50 (Colten to Phoenix) 

97.33 (Watson to Phoenix); 
97.33 (East Hynes to Phoenix); 
74.36 (Colton to Phoenix) 

103.31 (Watson to Phoenix); 
103.31 (East Hynes to Phoenix); 
78.93 (Colton to Phoenix) 

150.61 (Watson to Phoenix); 
150.61 (East Hynss to Phoenix); 
118.36 (Colton to Phoenix) 

103.31 (Watson to Phoenix); 
103.31 (East Hynes to Phoenix); 
78.93 (Colton to Phoenix) 
(Plus .75 cents ULSD Recovery 
Fee) 

103.31 (Watson to Phoenix); 
103.31 (East Hynes to Phoenix); 
78.93 (Colton to Phoenix) 

Indexes existing rates. 

Filed in accordance with 
Compliance Filing. Interim 
rates under December 16 
Order. Accepted and 
suspended by the 
Commission 4/28/06. 
Indexes existing rates. 

Reinstatement of 
grandfathered rates, and an 
index adjustment. Rejected 
by the Commission 8/31/06. 

Accepted and suspended by 
the Commission 9/8/06. 

SFPP Withdraws Tariff No. 
139, and reinstates Tariff No. 
126. 

W 

g 

Tar i f f  Effective Cancels  
D a t e  

108 7/1/04 93 

115 7/1/05 108 

121 5/1/06 115 

T a b l e  I H  

C a l n e v  R a t e s  

Rate 

26.67 (Watson to Calnev); 
26.67 (East Hynes to Calnev) 
27.64 (Watson to Calnev); 
27.64 (East Hynes to Calnev) 
22.97 (Watson to Calnev); 
22.97 (East Hynes to Calnev) 

N o t e s  

Indexes existing rates. 

Indexes existing rates. 

Filed in accordance with 
Compliance Filing. Interim 
rates under December 16 
Order. Accepted and 
suspended by the 
Commission 4/28/06. 

8 
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124 

131 

140 

124 

711/06 

8/2/06 

9/11/08 

10/13/06 

121 

124 

124 

140 

24.38 (Watson to Calnev); 
24.38 (East Hynes to Calnev) 

29.34 (Watson to Calnev); 
29.34 (East Hynes to Calnev) 

24.38 (Watson to Calnev); 
24.38 (East Hynes to Calnev) 
(Plus .75 cents UI.,SD Recovery 
Fee) 

24.38 (Watson to Calnev); 
24.38 (East Hynes to Calnev) 

Indexes existing rates. 

Reinstatement of 
grandfathered rates, and an 
index adjustment .  Rejected 
by the  Commission 8/31/06. 

Accepted and suspended 
9/8/06. 

SFPP Withdraws Tariff No. 
140, and re ins ta tes  Tariff  No. 
124. 

17. As the Commission and the Court of Appeals held in the decisions 

referred to above, the rates that SFPP charged Tesoro for shipments on the West 

Line and Calnev Lines under these tariffs were unjust and unreasonable. Tesoro 

therefore seeks reparations and interest with respect to the unjust and 

unreasonable rates it was charged for its shipments in the past, and the 

prescription of just and reasonable rates for future shipments as well as further 

reparations and interest so long as SFPP continues to charge Tesoro unjust and 

unreasonable rates for shipments on the West Line and Calnev Line. 

18. The damages that Tesoro has incurred as a result of the unjust and 

unreasonable rates that SFPP has charged from December 1, 2004 to November 30, 

2006 are at least $1,400,181.38 plus interest in the amount of $120,603.98, for the 

West Line, and $80,203.28 plus interest in the amount of $7,002.83 for the Calnev 

Line, based on the rates SFPP itself calculated in its 2006 Compliance Filing. 

Furthermore, after making necessary adjustments to SFPP% Compliance Filing 

rates to reach a just and reasonable rate, Tesoro has determined that the damages 

Tesoro incurred as a result of SFPP's overcharges for its West Line shipments 

9 
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amount to $2,015,145.07 plus interest in the amount of $165,219.74 and, for the 

Calnev Line, $133,836.55 plus interest  in the amount of $11,171.33. The 

calculation of these damage amounts is described in detail in the attached Sworn 

Declaration of Peter K. Ashten, a noted transportation financial analyst. .2 In 

addition, damages continue to accrue. 

19. Under the Energy Policy Act of 1992, the analysis of a pipeline rate 

challenge proceeds in two steps: First, the Commission determines whether the rate 

in question is grandfathered, i.e., whether it is presumed to be just  and reasonable 

pursuant to Section 1803 of the EPAct. If i t  is found to be grandfathered, the 

Commission asks whether the rate falls into one of the exceptions outlined in 

Section 1803(b) of the Energy Policy Act of 1992.13 Section 1803 of the Act provides 

that  any oil pipeline rate that  was in effect for a full year prior to October 24, 1992 is 

deemed just  and reasonable if i t  was not subject to "protest, investigation or 

complaint" during that  365 day period. ~4 The grandfathered rates are immune to 

challenge under section 13 of the ICA except when: 

w 

g 

(1) evidence is presented to the Commission which establishes that  a 
substantial  change has occurred after the date of the act- 

(A) in the economic circumstances of the oil pipeline which were a basis of the 
rate; or 

(B) in the nature of the services provided which were a basis for the rate;.. 15 

*s See Ex. H. Attached Sworn Decl. of Peter I~ Ashton in supp. of Tesoro Refining 
and Marketing Company's Complaint Against SFPP, L.P. and Mot. for 
Consolidation with On-Going Commission Proceedings Involving SFPP, L.P. 
(December 11, 2006). 
la B P  West Coast Products,  L L C  v. F.E.R.C.,  374 F.3d 1263, 1272 (D.C. Cir. 2004) 
14 l d .  at 1271. 
is Id. quoting the Energy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat. 2776 
(codified as 42 U.S.C. fl fl 13201-556 (2003)) at § 1803(b)(1). 

10 
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20. With  respect to the  West  Line and the Calnev Line, the Commission 

has  already determined t ha t  there has  been a subs tan t ia l  change in the economic 

circumstances t h a t  were the  basis  for the  West  Line and Calnev Line rates.  In 

Texaco Refining and Marketing, Adminis t ra t ive  Law Judge Raymond M. Zimmet  

held t h a t  a "subs tan t ia l  change in circumstances has  been shown to have occurred 

under  § 1803(b) of the EP Act for every grandfathered rate  on the West  Line. ''.6 This 

decision, as indicated above, has  been affirmed by the Commission and the Court of 

Appeals  in BP West Coast Products. 

21. Consequently, the provisions of Section 1803 of the Energy Policy Act 

are not an impediment  e i ther  to Tesoro's collecting the damages  specified in 

Paragraph 18 above or to the  Commission's  prescription of new jus t  and  reasonable 

rates.  

22. Under  343.2(cX1), a Compla inan t  mus t  also allege reasonable grounds 

for asser t ing  t ha t  the ra tes  charged by an oil pipeline are =so subs tan t ia l ly  in excess 

of the  actual  cost increases incurred by the  carrier t h a t  the ra te  is unjus t  and  

unreasonable."  Tha t  requirement  ha s  been sat isf ied with respect to the  SFPP West  

Line and Calnev Line rates.  

23. In fact, in the decisions referred to in Paragraph 10 above, the 

Commission expressly de termined t h a t  SFPP's  ra tes  have been unjus t  and  

unreasonable.  

24. More recent filings by SFPP have fur ther  subs t an t i a t ed  the  conclusion 

t h a t  SFPP's  West  l ine and Calnev Line ra tes  have  been so subs tan t ia l ly  in excess of 

i ts  costs as to be unjus t  and  unreasonable.  

,e Texaco Refining and Marketing, Inc., 103 FERC ~ 63,055 a t  P 253 (2003). 

11 
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25. On March 7, 2006 SFPP made  a Compliance Filing with the 

Commission.  Tha t  Compliance Filing es tabl ished significantly lower ra tes  for the 

t ranspor ta t ion  ofpetroleum products for the pas t  two years. To create i t s  new rates,  

SFPP calculated a cost of service rate  for the year  1999 and  indexed the ra tes  for 

each subsequent  year in accordance with the Commission 's  Order on Initial Decision 

and On Certain Remanded Cost Issues (December 16 Order). '7 The Compliance 

Fil ing was the  resul t  of the Commission's  de terminat ion t h a t  SFPP mus t  change its 

ra tes  to reflect i ts  real  costs. Accordingly, SFPP's ra tes  in  the Compliance Filing can 

be used as more representa t ive  of SFPP's actual costs t h a n  the ra tes  t h a t  SFPP 

charged in i ts tariffs. 

26. The Compliance Filing also consti tutes an  implicit  admiss ion  by SFPP 

t h a t  there  is a subs tan t ia l  dispar i ty  between the ra tes  t h a t  SFPP charged Tesoro 

for the  use of the  West  Line and the  Calnev Line and the ra tes  t h a t  should have 

been charged based on SFPP's actual costs. 

27. Tables IV and  V below compare the ra tes  t h a t  SFPP actually charged 

Tesoro for use o f the  West  Line and the  Calnev Line during the past ,  with the  ra tes  

t h a t  SFPP s ta tes  should have been charged. The ra tes  t h a t  SFPP s ta tes  should 

have been charged are derived from i ts  March 7, 2006 Compliance Filing under  

Docket Nos. OR92-8-024, et al. 

g 

17 Order on Initial Decision and On Certain Remanded Cost Issues, 113 FERC 
961,277 a t  P 2 (hereafter "December 16 Order"). 

12 
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Table  IV: 
Divergence in  Rates Charged Ju  

~ Destination 

Phoenix 
Terminal 
Calnev 
Terminal 

Rate 
Collected 
($/Bbl) 

$1.3692 

$0.2667 

Adjusted 
Tariff ($/Bbl) 

$0.9392 

$0.2217 

[y 1~ 2004 - J u n e  30, 2005 
Divergence 
Between 
Rate Charged 
and Adjusted 
Rate 
$0.4300 

$0.0450 

Percentage 
Divergence 

45.8% 

20.3% 

O 

o 

Table  V: 
D i v e r g e n c e  in  Rates Charged J u  

Destination Rate 
Collected 
($/Bbl) 

Phoenix $1.4189 
Terminal 

$0.2764 Calnev 
Terminal 

Adjusted 
Tariff ($/Bbl) 

y 11 2005 - Apl 
Divergence 
Between 
Rate Charged 
and Adjusted 
Rate 

il 30~ 2006 
Percentage 
Divergence 

$0.9733 $0.4456 45.8% 

$0.2297 $0.0467 20.3% 

lIB 

g 

g 

28. As Tables IV and V indicate, the disparity between the rates that 

SFPP actually charged and the rates that SFPP later admitted were the maximum 

rates it should have charged to reflect its actual costs range from 20.3% to 45.8%. 

Those percentage differences certainly amount to a substantial disparity within the 

meaning of Section 343.2(c)(1) of the Commission's regulations. 

29. Despite its March 7, 2006 Compliance Filing, SFPP's rates since May 

1, 2006, the effective date of the Compliance Filing rates, have continued to be 

unjust and unreasonable. This is largely due to the fact that SFPP's Compliance 

Filing either ignored or defied the requirements imposed on it by the Commission in 

the December 16 Order. 

13 
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30. For example, in formulating the cost of service t h a t  led to the  March 7, 

2006 Compliance Filing rates,  SFPP ignored the  Commission's  directive with 

respect  to the a t t r ibut ion  of overhead expenses to the  West  Line and  Calnev Line. 

In the December 16 Order, the Commission made i t  clear t h a t  SFPP mus t  include 

all of KMEP's subsidiar ies  in i ts overhead cost a t t r ibut ion.  ~8 SFPP's  Compliance 

Fil ing ignored th is  directive. As a result,  inappropriately high overhead costs are 

a t t r ibu ted  to the  West  Line and the  Calnev Line. 

31. In addition, in SFPP's March 7, 2006 Compliance Filing, SFPP used a 

capital  s t ructure of 50.92% debt and  59.08% equity. Tha t  capital  s t ructure  is 

incorrect. The appropriate capital  s t ructure of SFPP should have a significantly 

higher debt  ratio, as various witnesses testified in Docket No. OR92-8 et al. 19 

Compliance with this  prescription would resul t  in subs tan t ia l ly  lower ra tes  than  

SFPP s ta ted  in i ts  March 7, 2006 filing. 

32. The December 16 Order makes  i t  clear t h a t  SFPP has  the  burden of 

proof to es tab l i sh  t h a t  i t  is enti t led to an income tax allowance. 2° SFPP has  failed 

to do so. In i ts Compliance Filing, SFPP claims a weighted Federal  and  S ta te  

income tax rate of 36.66%. This is inappropriate.  SFPP should not be ent i t led to an  

income tax allowance, because i t  has  not shown t h a t  i t  will incur any actual  or 

potent ia l  income tax liability. 

33. There are several reasons why SFPP is not permi t ted  to take  a tax  

allowance in i ts Compliance Filing. First, doing so violates the directive of the Court 

W 

~8 I d . a t  P 85. 
*9 Id. a t  p 64. 
~ I d .  at  P44 .  

14 
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of Appeals in B P  West  Coast  Products .  21 As Administrative Law Judge Young 

explains in his recent Initial Decision regarding protests of SFPP's North Line 

rates ,"  B P  West Coast  ~precludes SFPP from reflecting an income tax allowance. ~f~ 

B P  West  Coast  Produc t s  clearly holds that  ~a limited partnership operating 

jurisdictional pipelines incurs no income tax liability. "u Judge H. Peter Young 

explains: 

l 

l 

[T]he court's central tenet that an income tax allowance may be included in a 
utilitys cost of service only insofar as it reflects an actual/potential cost to the 
utility. SFPP exhibits no actual/potential liability to pay tax on any income 
attributable to its regulated utility operations. '~ 

Judge Young states that  "as a m a t t e r  o f  law  SFPP is precluded from reflecting any 

income tax allowance...~ 

O 

34. In addition, the factual evidence adduced in the trial conducted by 

Judge Young showed as a matter of fact that no SFPP entity or shareholder incurred 

an actual or potential tax liability as a result of SFPP's overall operations.27 Thus, 

the full income tax allowance of $6.454 million should be removed from SFPP's West 

Line Compliance Filing. 

35. Finally, SFPP's ULSD surcharge in FERC Nos. 139 and 140 exceeded 

the rates permitted by its Compliance Filing. Section 1804 of the EPAct explicitly 

defines rates, stating the ~l'he term Yate' means all charges that an oil pipeline 

requires shippers to pay for transportation services." SFPP has always sought to 

g 

2, 374 F.3d 1263 at 1286, citing 26 U.S.C. B 7704 (d)(1)(E). 
2s Initial Decision in SFPP, L.P.,  Docket No. IS05-230-000, 116 FERC 963,059 
(2006). 
23 Id .  at P 127. 

374 F.3d 1263 at  1286, citing 26 U.S.C. B 7704 (d)(1XE). 
2s 116 FERC ~ 63,059 at P 127. 
• s ld .  at P 127. (Emphasis in original). 
27 Id. at P 127. 

15 
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raise its rates to the maximum allowed under the indexing rules. Accordingly, 

SFPP's surcharges have always been in excess of the rate increases permitted by the 

index. Clearly, this definition includes any surcharges as well as a rate charged 

shippers for transportation. 

36. For all these reasons the rates and surcharges that SFPP has imposed 

on Tesoro for shipments on the West Line and Calnev Line since May 1, 2006 are 

unjust, unreasonable and contrary to law. 

37. In his Declaration, Mr. Ashten discusses the further reductions that 

must be made in the rates that SFPP established in its Compliance Filing in order 

to reflect the adjustments to its cost of service discussed above. Mr. Ashton's 

analysis indicates that SFPP is continuing to substantially overcharge Tesoro for 

shipments on the West Line and the Calnev Line. Mr. Ashton further states that 

amount by which SFPP has overcharged Tesoro from May 1, 2006, the date on which 

the rates established in SFPP's Compliance Filing went into effect, through 

November 30, 2006. Those overcharges are included in the damage calculation 

specified in Paragraph 43 of this Complaint. 

V. 

MOTION TO CONSOLIDATE 

38. Under Section 13(1) of the Interstate Commerce, any "person" may file 

a complaint 2s and a complaint may be filed at any time. 2g Consequently, even 

though prior proceedings involving other shippers of SFPP's West Line and Calnev 

49 App. USC § 13(1) (1988). 
Order No. 561, [Regs. Preambles1991-1996] FERC Stats. & Regs. (CCH) 

30,985, at 30,953 (1993), af f  d, Association of Oil Pipe Lines v. FERC, 83 F.3d 1424 
(D.C. Cir. 1996) ("Order No. 561"). 

16 
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Line have been on-going for a considerable period of time, Tesoro is entitled as of 

right to file this Complaint at this time. 

39. However, in order to minimize any disruption with on-going proceedings 

at the Commission, Tesoro is willing to have its Complaint consolidated with those 

on-going proceedings, provided that the time period December 1, 2004 to November 

30, 2006 is included in the consolidated proceeding. With that stipulation, Tesoro 

would be willing to be subject to all determinations made in the on-going 

proceedings involving the West Line and Calnev Line. Those proceedings are the 

following: 

(a) Chevron Products Company v. SFPP, L.P., Docket No. OR03-5-000; 

I 

(b) America West Airlines, Inc., et al. v. SFPP, L.P., Docket No. OR04-3-000; 

(c) BP West Coast Products LLC and ExxonMobil Oil Corporation v. SFPP, 

L.P., Docket No. OR05-4-000; and 

I (d) ConocoPhillips Company v. SFPP, L.P., Docket No. OR05-5-000. 

a l l  

Q 

g 

I 

Vim 

FURTHER COMPLIANCE WITH PROCEDURAL REGULATIONS 

40. In farther m~pport of its Complaint, Teeoro states as follows in 

accordance with the prov/siorm of 18 C.F.R. § 385.206: 

a. R u l e  206(b)(1): A c t i o n  o r  I n a c t i o n  

41. The action or inaction that caused Tesoro to file this complaint is 

SFPP's charging rates that are unjust and unreasonable on its West Line and 

Calnev Line. 

17 
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b. R u l e  206Co)(2): Vio la t ions  o f  S t a tu t e  o r  R e g u l a t i o n  

42. SFPP's failure to charge Tesoro just  and reasonable rates violates 

Sections 1(5), 8, 9, 13, 15, and 16 of the Interstate Commerce Act. 

c. R u l e  206(b)(3): Bus iness ,  C o m m e r c i a l  o r  E c o n o m i c  I s sues  
Which  Affec t  The  C o m p l a i n a n t  

43. Tesoro ships a substantial quantity of petroleum products on the West 

Line and Calnev Line at the rates established by SFPP in its interstate tariffs. The 

rates Tesoro has been charged for that  transportation have been unjust and 

unreasonable and substantially above the rates that  the Commission directed 

SFPP to establish in its December 16, 2005 Order. Accordingly, the just  and 

reasonable rates for the SFPP West Line and Calnev Line are substantially lower 

than the rate that  SFPP is now charging. Tesoro has a substantial business, 

commercial and economic interest in being charged the just  and reasonable rate, as 

opposed to the unjust and unreasonable monopoly rates. 

eL Rule 206(b)(4): Financial  Impact  

44. A schedule, which is confidential under Commission Rule 1112, 

18 C.F.R. § 385.1112, demonstrating the impact of SFPP's unlawful rates on Tesoro 

is attached as Exhibit I to this Complaint. 3° On the basis of the volumes shipped 

and the difference between the rate SFPP calculated in its Compliance Filing and 

the rate that  Tesoro has been charged, Tesoro was overcharged by at least  

$1,607,991.47 for the period December 1, 2004 to November 30, 2006. However, 

after making the necessary adjustments to the Compliance Filing to reach a just  

and reasonable rate, Tesoro has determined that  i t  has been overcharged by at least  

3o Ex. I. Schedule Demonstrating Impact of Rates. 

18 
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$2,325,372.69 for the period December 1, 2004 to November 30, 2006. Tesoro is also 

continuing to incur damages for overcharges. 

e. Rule 206(b)(5): Non-Financial  Impacts 

45. The adverse impact that Tesoro alleges under this Complaint is 

financial as set forth above. 

f. Rule 206(b)(6): Related Matters 

46. Although SFPP's West Line and Calnev Line rates have been litigated 

or are currently being litigated in other dockets, 31 the amount of damages that 

Tesoro is entitled to receive for SFPP's unjust and unreasonable rates for the West 

Line and Calnev Line has not been addressed in any proceeding. Complaints 

against SFPP's West Line and Calnev Line rates are currently at issue in four 

current proceedings: Docket Nos. OR03-5-000, OR04-3-000, OR05-4-000, and OR05- 

5-000. As stated above, Tesoro does not object to this Complaint being consolidated 

with those dockets, provided that the more recent time periods addressed in this 

Complaint are considered in the consolidation proceedings. 

g. Rule 206(b)(7): Rel ief  Requested 

47. Tesoro seeks reparations from the period December 12, 2004 to the 

date of decision on its Complaint and the prescription of new rates plus interest. 

Tesoro also specifically seeks the prescription of just and reasonable rates for the 

West Line and Calnev Line. 

h. Rule 206(b)(8): Documents  

48. Tesoro has attached to this Complaint documents in its possession 

! that support its Complaint. 

qB 

a, See OR92-8-000, et al., 0R96-2-000, et a/., OR03-5-000, 0R04-3-000, 0R05-4-000, 
OR05-5-000. 
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i. Rule 206(b)(9): Alternative Dispute Resolut ion 

49. We understand that an effort by the Alternative Dispute Resolution 

branch of the Commission's staffmight be undertaken in the near future. However, 

the issues presented in this Complaint are at present unresolved. Consequently, 

Tesoro requests that these matters be set for hearing and consolidated with current 

on-going proceedings. 

VH. 

REQUF_~T FOR RELIEF 

50 WHEREFORE, Complainant Tesoro Refining and Marketing Company 

respectfully requests that the Federal Energy Regulatory Commission: 

51. Determine that the rates established by SFPP, L.P. in the following 

tariffs for the shipment ofrefined petroleum products are so substantially in excess 

of SFPP's actual costs as to be unjust and unreasonable and thereby violate 

Sections 1(4) and 1(5) of the Interstate Commerce Act and Section 343.2(c)(1) of the 

Commission's regulations: 

g 

9w 

g 

West Line Tariffs: 

Calnev Line Tariffs: 

FERC No. 106 

FERC No. 113 

FERC No. 120 

FERC No. 126 

FERC No. 130 

FERC No. 136 

FERC No. 139 

FERC No. 108 

FERC No. 115 

20 
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FERC No. 121 

FERC No. 124 

FERC No. 131 

FERC No. 134 

FERC No. 140 

52. Prescribe new rates that are just and reasonable for the shipment of 

refined petroleum products from Watson, East Hynes, and Colton, CA to Phoenix, 

AZ and from Watson, CA and East Hynes, CA to the Calnev Pipe Line L.LC. 

(Calnev) in Colton, CA. 

53. Determine that SFPP overcharged Tesoro for shipments ofrefined 

petroleum products from Watson, East Hynes, and Colten, CA to Phoenix, AZ and 

from Watson, CA and East Hynes, CA to the Calnev Pipe Line L.L.C. (Calnev) in 

Colton, CA from at least December 12, 2004 to the present; and is continuing to 

overcharge Tesoro for such shipments; 

54. Order SFPP to pay refunds, reparations and damages, plus interest to 

Tesoro for shipments made by Tesoro under each of the tariffs specified in 

Paragraph 16 above from December 12, 2004; 

55. Determine that Section 1803 ofthe Energy Policy Act of 1992 does not 

prevent Tesoro from filing this Complaint or the Commission from ordering the 

relief requested above. 

56. Award Tesoro its costs and attorneys fees in prosecuting this 

Complaint; 

57.Grant Tesoro's Motion to Consolidate this Complaint with on-going 

Commission proceedings in the following Dockets: 0R03-5-000, 0R04-3-000, OR05- 

4-000, OR05-5-000; and 

21 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

g 58. Grant Tesoro such other, different or additional relief as the 

Commission may determine to be appropriate. 

Date: December 12, 2006 Respectfully submitted, 

g 

O 

I 

g 

TESORO REFINING AND MARKETING COMPANY 

B 

GOLDSTEIN & ASSOCIATES, P.C. 
1757 P Street, N.W. 
Washington, D.C. 20036 
Tele: (202) 872-8740 
Fax: (202) 872-8744 
E-Maih mgoldstein@goldstein-law.com 

mcorcoran@goldstein-law.com 

g 

Attorneys for Tesoro Refining and Marketing 
Company 

Of Counsel: 

Barron Dowling 
Associate General Counsel 
Tesoro Refining and Marketing Company 
300 Concord Plaza Drive 
San Antonio, TX 78216 
Tele: (210) 283-2415 
Emaih bdowling@tsocorp.com 

m 
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CERTIFICATE OF SERVICE 

Pursuant to Rule 206(c) of the Rules of Practice and Procedure of the 

Federal Energy Regulatory Commission, 18 C.F.R. § 385.206(c), I hereby 

certify that on December 12, 2006, Public copies of the Complaint of Tesoro 

Refining and Marketing Company Against SFPP, L.P. Motion for Consolidation 

with On-Going Commission Proceedings Involving SFPP, L.P. have been served 

on the following parties: 

Via Electronic Mail and First  Clae~ Mail 

Charles F. Caldwell, Esq. 
Dean H. Lefler, Esq. 
Vinson & Elkins, LLP 
2300 First City Tower 
1001 Fannin Street 
Houston, TX 77002-5760 
ccaldwell@velaw.com 
dlefler@velaw.com 

Thomas A. Bannigan 
President, Products Pipelines 
Kinder Morgan Energy Partners, L.P. 
500 Dallas St., Suite 1000 
Houston, TX 77002 
tom_bannigan @kindermorgan.com 

Peter M. Dito 
Director, Economics & Regulatory Analysis 
Kinder Morgan Energy Partners, L.P. 
1100 Town & Country Rd. 
Orange, CA 92868 
ditop@kindermorgan.com 

Dated: December 12, 2006 

Attorney for Tesoro Refining and 
Marketing Company 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

Tesoro Refining and Marketing Company, 
Complainant 

V. 

SFPP, L.P. 
Respondent 

Docket No. 

NOTICE OF COMPLAINT 

91D 

m 

g 

O 

I 

O 

i 

Take notice that on December 12, 2006, Tesoro Refining and Marketing Company 
(Tesoro) filed a formal complaint against SFPP, L.P. pursuant to Rule 206 of the Rules of  
Practice and Procedure of  the Federal Energy Regulatory Commission, 18 C.F.R. § 385.206; the 
Procedural Rules Applicable to Oil Pipeline Proceedings, 18 C.F.R. § 343.2; Sections 1(5), 8, 9, 
13, 15, and 16 of  the Interstate Commerce Act (ICA), 49 U.S.C. App. §§ 1(5), 8, 9, 13, 15 and 16 
(1984); and Section 1803 of  the Energy Policy Act of 1992 ("EPAct'). 

Complainant alleges that SFPP's West Line and Calnev Line rates are unjust and 
unreasonable. Complainant requests that the Commission determine that the rates established by 
SFPP for the shipment of  refined petroleum products are so substantially in excess of  SFPP's 
actual costs as to be unjust and unreasonable; prescribe new rates that are just and reasonable for 
the shipment of  refined petroleum products on SFPP's West Line and Calnev Line; determine 
that SFPP overcharged Tesoro for shipments of refined petroleum products on SFPP's West Line 
and Calnev Line from at least December 12, 2004 to the present, and is continuing to overcharge 
Tesoro for such shipments; order SFPP to pay refunds, reparations and damages, plus interest to 
Tesoro for shipments made by Tcsoro on the West Line and Calnev Line from December 12, 
2004; determine that Section 1803 of the Energy Policy Act of  1992 does not prevent Tesoro 
from filing this Complaint or the Commission from ordering the relief requested above; award 
Tesoro its costs and attorneys fees in prosecuting this Complaint; grant Tesoro's Motion to 
Consolidate this Complaint with on-going Commission proceedings in Docket Nos. OR03-5- 
000, OR04-3-000, OR05-4-000, OR05-5-000; and grant Tesoro such other, different or 
additional relief as the Commission may determine to be apD'opriate. 

Tesoro certifies that copies of  the complaint were served on the contacts for SFPP as 
listed on the Commission's list of  Corporate Officials. 

Any person desiring to intervene or to protest this filing must file in accordance with 
Rules 21 ! and 214 of  the Commission's Rules of Practice and Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by the Commission in determining the appropriate action 
to be taken, but will not serve to make protestants parties to the proceeding. Any person wishing 
to become a party must file a notice of  intervention or motion to intervene, as appropriate. The 
Respondent's answer and all interventions, or protests must be filed on or before the comment 
date. The Respondent's answer, motions to intervene, and protests must be served on the 
Complainants. 
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The Commission encourages electronic submission of protests and interventions in lieu 
of paper using the "eFiling" link at http://www.fcrc.gov. Persons unable to file electronically 
should submit an original and 14 copies of the protest or intervention to the Federal Energy 
Regulatory Commission, 888 First Sla'eet, N.E., Washington, D.C. 20426. 

This filing is accessible on-line at http://www.ti:rc.gov, using the "eLibrary" link and is 
available for review in the Commission's Public Reference Room in Washington, D.C. There is 
an "eSubscription" link on the web site that enables subscribers to receive email notification 
when a document is added to a subscribed docket(s). For assistance with any FERC Online 
service, please email FERCOnlinegupport(~,fcrc.gov, or call (866) 208-3676 (toll free). For 
TTY, call (202) 502-8659. 

Comment Date: 5:00 pm Eastern Time on (insert date). 

Magalie IL Saias 
Secretary 

qlP 
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UNITED STATES OF AM ERICA 
B E F O R E  THE 

F E D E R A L  ENERGY R E G U L A T O R Y  C O M M I S S I O N  

~mJ 

qD 

Tesoro Refining and Marketing ) 
Company, ) 

) 
Complainants, ) 

) 
) 

V. ) 
) 

SFPP, L.P., ) 

Respondent. ) ) 

Docket No. 

g 

q P  

REQUEST FOR PRIVILEGED TREATMENT OF DOCUMENTS A N D  
I N F O R M A T I O N  

Pursuant to Rule 206(eX1) of the Rules of Practice and Procedure of the 

Federal Energy Regulatory Commission (the Commission),* and 18 CFR § 

388.112 of the Commission's regulations, Tesoro Refining and Marketing 

Company (Tesoro) respectfully requests that privileged treatment be accorded 

to certain information contained in a Complaint that Tesoro filed with the 

Commission today. 

Tesoro has filed a Complaint with the Commission in which it alleges 

that SFPP, L.P. (SFPF) has charged unjust and unreasonable rates on its 

West Line and Calnev Line. In the Complaint and in sworn declarations 

provided by Peter K. Ashton and William M. Weimer, Tesoro provides 

information regarding the quantifies of the refined petroleum products that 

Tesoro has shipped on SFPP's West Line and Calnev Line. This information 

' 18 CFR § 385.206(e)(1). 

o 
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is protected and privileged under Section 15(13) of the Interstate Commerce 

Act. The information is not customarily revealed to members of the public 

and its disclosure could have a detrimental effect on Tesoro's competitive 

position. Data regarding the quantity of petroleum products shipped for its 

account is the only information that has been deleted from the public version 

of the Tesoro Complaint. 

Accordingly, Tesoro respectfully requests that the Commission accord 

privileged treatment to this shipment information in the Tesoro Complaint. 

We wish to inform the Commission that the person to be contacted 

with respect to this request for the privileged treatment of documents is: 

Melvin Goldstein 
Goldstein & Associates, P.C. 
1757 P Street N.W. 
Washington, D.C. 20036 
Tele: (202) 872-8740 
Fax: (202) 872-8744 
Emaih mgoldstein@goldstein-law.com 

g 

q P  

U 
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Dated: December 12, 2006 Respectfully submitted, 

/ Melvin Goldstem 
Matthew A. Corcoran 
GOLDSTEIN & ASSOCIATES, P.C. 
1757 P Street, N.W. 
Washington, D.C. 20036 
Tel: (202) 872-8740 
Fax: (202) 872-8744 
Email: mgoldstein@goldstein-law.com 

mcorcoran@goldstein-law.com 

Attorneys for Tesoro Refining and 
Marketing Company 
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PROTECTIVE ORDER 

(Issued ) 

1. This Protective Order shall govern the use of all Protected Materials produced by, or on 
behalf of, any Participant. Notwithstanding any order terminating this proceeding, this 
Protective Order shall remain in effect until specifically modified or terminated by the Presiding 
Administrative Law Judge ("Presiding Judge") or the Federal Energy Regulatory Commission 
("Commission"). 

2. This Protective Order applies to the following two categories of materials: (A) A 
Participant may designate as protected those materials which customarily are treated by that 
Participant as sensitive or proprietary, which are not available to the public, and which, if 
disclosed freely, would subject that Participant or its customers to risk of competitive 
disadvantage or other business injury; and (B) A Participant shall designate as protected those 
materials which contain critical energy infrastructure information, as defined in 18 CFR 
§ 388.113(cXl) ("Critical Energy Infrastructure Information"). 

3. Definitions -- For purposes of  this Order: 

(a) The term "Participant" shall mean a Participant as defined in 18 CFR § 385.102(b). 

(b) (1) The term "Protected Materials" means (A) materials (including depositions) 
provided by a Participant in response to discovery requests and designated by such Participant as 
protected; (B) any information contained in or obtained from such designated materials; (C) any 
other materials which are made subject to this Protective Order by the Presiding Judge, by the 
Commission, by any court or other body having appropriate authority, or by agreement of  the 
Participants; (D) notes of  Protected Materials; and (E) copies of  Protected Materials. The 
Participant producing the Protected Materials shall physically mark them on each page as 
"PROTECTED MATERIALS" or with words of  similar import as long as the term "Protected 
Materials" is included in that designation to indicate that they are Protected Materials. If the 
Protected Materials contain Critical Energy Infrastructure Information, the Participant producing 
such information shall additionally mark on each page containing such information the words 
"Contains Critical Energy Infrastructure Information B Do Not Release". 

(2) The term "Notes of  Protected Materials" means memoranda, handwri•en notes, or 
any other form of  information (including electronic form) which copies or discloses materials 
described in Paragraph 3(b)(1). Notes of  Protected Materials are subject to the same restrictions 
provided in this order for Protected Materials except as specifically provided in this order. 

(3) Protected Materials shall not include (A) any information or document contained in 
the files of the Commission, or any other federal or state agency, or any federal or state court, 
unless the information or document has been determined to be protected by such agency or court, 

g 
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or (B) information that is public knowledge, or which becomes public knowledge, other than 
through disclosure in violation of this Protective Order, or (C) any information or document 
labeled as "Non-lnternet Public" by a Participant, in accordance with Paragraph 30 of  FERC 
Order No. 630, FERC Star. & Reg. & 31,140. Protected Materials do include any information or 
document contained in the files of the Commission that has been designated as Critical Energy 
Infrastructure Information. 

(c) The term "Non-Disclosure Certificate" shall mean the certificate annexed hereto by 
which Participants who have been granted access to Protected Materials shall certify their 
understanding that such access to Protected Materials is provided pursuant to the terms and 
restrictions of  this Protective Order, and that such Participants have read the Protective Order 
and agree to be bound by it. All Non-Disclosure Certificates shall be served on all parties on the 
official service list maintained by the Secretary in this proceeding. 

(d) The term "Reviewing Representative" shall mean a person who has signed a Non- 
Disclosure Certificate and who is: 

(1) Commission Litigation Staff; 

(2) an attorney who has made an appearance in this proceeding for a Participant; 

(3) attorneys, paralegals, and other employees associated for purposes of  this case with an 
attorney described in Paragraph (2); 

(4) an expert or an employee of  an expert retained by a Participant for the purpose of  
advising, preparing for or testifying in this proceeding; 

(5) a person designated as a Reviewing Representative by order of the Presiding Judge or 
the Commission; or 

(6) employees or other representatives of Participants appearing in this proceeding with 
significant responsibility for this docket. 

4. Protected Materials shall be made available under the terms of  this Protective Order only 
to Participants and only through their Reviewing Representatives as provided in Paragraphs 7-9. 

5. Protected Materials shall remain available to Participants until the later of  the date that an 
order terminating this proceeding becomes no longer subject to judicial review, or the date that 
any other Commission proceeding relating to the Protected Material is concluded and no longer 
subject to judicial review. If requested to do so in writing after that date, the Participants shall, 
within fifteen days of such request, return the Protected Materials (excluding Notes of  Protected 
Materials) to the Participant that produced them, or shall destroy the materials, except that copies 
of  filings, official transcripts and exhibits in this proceeding that contain Protected Materials, and 
Notes of  Protected Material may be retained, if they are maintained in accordance with 
Paragraph 6, below. Within such time period each Participant, if  requested to do so, shall also 
submit to the producing Participant an affidavit stating that, to the best o f  its knowledge, all 
Protected Materials and all Notes of  Protected Materials have been returned or have been 
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destroyed or will be maintained in accordance with Paragraph 6. To the extent Protected 
Materials are not returned or destroyed, they shall remain subject to the Protective Order. 

6. All Protected Materials shall be maintained by the Participant in a secure place. Access 
to those materials shall be limited to those Reviewing Representatives specifically authorized 
pursuant to Paragraphs 8-9. The Secretary shall place any Protected Materials filed with the 
Commission in a non-public file. By placing such documents in a nonpublic file, the 
Commission is not making a determination of  any claim of privilege. The Commission retains 
the right to make determinations regarding any claim of privilege and the discretion to release 
information necessary to carry out its jurisdictional responsibilities. For documents submitted to 
Commission Litigation Staff ("Staff"), Staff shall follow the notification procedures of 18 CFR 
§ 388.112 before making public any Protected Materials. 

7. Protected Materials shall be treated as confidential by each Participant and by the 
Reviewing Representative in accordance with the certificate executed pursuant to Paragraph 9. 
Protected Materials shall not be used except as necessary for the conduct of  this proceeding, nor 
shall they be disclosed in any manner to any person except a Reviewing Representative who is 
engaged in the conduct of  this proceeding and who needs to know the information in order to 
carry out that person's responsibilities in this proceeding. Reviewing Representatives may make 
copies of  Protected Materials, but such copies become Protected Materials. Reviewing 
Representatives may make notes of Protected Materials, which shall be treated as Notes of  
Protected Materials if they disclose the contents of Protected Materials. 

8. (a) If a Reviewing Representative's scope of  employment includes the marketing of  energy, 
the direct supervision of  any employee or employees whose duties include the marketing of  
energy, the provision of  consulting services to any person whose duties include the marketing of  
energy, or the direct supervision of  any employee or employees whose duties include the 
marketing of  energy, such Reviewing Representative may not use information contained in any 
Protected Materials obtained through this proceeding to give any Participant or any competitor of 
any Participant a commercial advantage. 

(b) In the event that a Participant wishes to designate as a Reviewing Representative a 
person not described in Paragraph 3(d) above, the Participant shall seek agreement from the 
Participant providing the Protected Materials. If  an agreement is reached that person shall be a 
Reviewing Representative pursuant to Paragraphs 3(d) above with respect to those materials. If  
no agreement is reached, the Participant shall submit the disputed designation to the Presiding 
Judge for resolution. 

9. (a) A Reviewing Representative shall not be permitted to inspec4 participate in discussions 
regarding, or otherwise be permitted aecess to Protected Materials pursuant to this Protective 
Order unless that Reviewing Representative has first executed a Non-Disclosure Certificate 
provided that if an attorney qualified as a Reviewing Representative has executed such a 
certificate, the paralegals, secretarial and clerical personnel under the attorneys instruction, 
supervision or con~'ol need not do so. A copy of  each Non-Disclosure Certificate shall be 
provided to counsel for the Participant asserting confidentiality prior to disclosure of  any 
Protected Material to that Reviewing Representative. 
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(b) Attorneys qualified as Reviewing Representatives are responsible for ensuring that 
persons under their supervision or control comply with this order. 

10. Any Reviewing Representative may disclose Protected Materials to any other Reviewing 
Representative as long as the disclosing Reviewing Representative and the receiving Reviewing 
Representative both have executed a Non-Disclosure Certificate. In the event that any 
Reviewing Representative to whom the Protected Materials are disclosed ceases to be engaged in 
these proceedings, or is employed or retained for a position whose occupant is not qualified to be 
a Reviewing Representative under Paragraph 3(d), access to Protected Materials by that person 
shall be terminated. Even if no longer engaged in this proceeding, every person who has 
executed a Non-Disclosure Certificate shall continue to be bound by the provisions of this 
Protective Order and the certification. 

11. Subject to Paragraph 17, the Presiding Administrative Law Judge shall resolve any 
disputes arising under this Protective Order. Prior to presenting any dispute under this Protective 
Order to the Presiding Administrative Law Judge, the parties to the dispute shall use their best 
efforts to resolve it. Any participant that contests the designation of materials as protected shall 
notify the party that provided the protected materials by specifying in writing the materials 
whose designation is contested. This Protective Order shall automatically cease to apply Io such 
materials five (5) business days after the notification is made unless the designator, within said 5- 
day period, files a motion with the Presiding Administrative Law Judge, with supporting 
affidavits, demonstrating that the materials should continue to be protected. In any challenge to 
the designation of materials as protected, the burden of  proof shall be on the participant seeking 
protection. If the Presiding Administrative Law Judge finds that the materials at issue are not 
entitled to protection, the procedures of  Paragraph 17 shall apply. The procedures described 
above shall not apply to protected materials designated by a Participant as Critical Energy 
Infrastructure Information. Materials so designated shall remain protected and subject to the 
provisions of  this Protective Order, unless a Participant requests and obtains a determination 
from the Commission's Critical Energy Infrastructure Information Coordinator that such 
materials need not remain protected. 

12. All copies of all documents reflecting Protected Materials, including the portion of the 
hearing testimony, exhibits, transcripts, briefs and other documents which refer to Protected 
Materials, shall be filed and served in sealed envelopes or other appropriate containers endorsed 
to the effect that they are sealed pursuant to this Protective Order. Such documents shall be 
marked "PROTECTED MATERIALS" and shall be filed under seal and served under seal upon 
the Presiding Judge and all Reviewing Representatives who are on the service list. Such 
documents containing Critical Energy Infrastructure Information shall be additionally marked 
"Contains Critical Energy Infzas~ctore Information - Do Not Release". For anything filed 
under seal, redacted versions or, where an entire document is protected, a letter indicating such, 
will also be filed with the Commission and served on all parties on the service list and the 
Presiding Judge. Counsel for the producing Participant shall provide to all Participants who 
request the same, a list of Reviewing Representatives who are entitled to receive such material. 
Counsel shall take all reasonable precautions necessary to assure that Protected Materials are not 
distributed to unauthorized persons. 

AP 
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If any Participant desires to include, utilize or refer to any Protected Materials or 
information derived therefrom in testimony or exhibits during the hearing in these proceedings in 
such a manner that might require disclosure of  such material to persons other than reviewing 
representatives, such participant shall first notify both counsel for the disclosing participant and 
the Presiding Judge of  such desire, identifying with particularity each of  the Protected Materials. 
Thereafter, use of  such Protected Material will be governed by procedures determined by the 
Presiding Judge. 

13. Nothing in this Protective Order shall be construed as precluding any Participant from 
objecting to the use of  Protected Materials on any legal grounds. 

14. Nothing in this Protective Order shall preclude any Participant from requesting the 
Presiding Judge, the Commission, or any other body having appropriate authority, to find that 
this Protective Order should not apply to all or any materials previously designated as Protected 
Materials pursuant to this Protective Order. The Presiding Judge may alter or amend this 
Protective Order as circumstances warrant at any time during the course of  this proceeding. 

15. Each party governed by this Protective Order has the right to seek changes in it as 
appropriate from the Presiding Judge or the Commission. 

16. All Protected Materials filed with the Commission, the Presiding Judge, or any other 
judicial or administrative body, in support of, or as a pan of, a motion, other pleading, brief, or 
other document, shall be filed and served in sealed envelopes or other appropriate containers 
bearing prominent markings indicating that the contents include Protected Materials subject to 
this Protective Order. Such documents containing Critical Energy Infrastructure Information 
shall be additionally marked "Contains Critical Energy Infrastructure Information - Do Not 
Release." 

17. If the Presiding Judge finds at any time in the course of  this proceeding that all or part of  
the Protected Materials need not he protected, those materials shall, nevertheless, be subject to 
the protection afforded by this Protective Order for three (3) business days from the date of  
issuance of  the Presiding Judge's decision, and if the Participant seeking protection files an 
interlocutory appeal or requests that the issue be certified to the Commission, for an additional 
seven (7) business days. None of  the Participants waives its fights to seek additional 
administrative or judicial remedies after the Presiding Judge's decision respecting Protected 
Materials or Reviewing Representatives, or the Commission's denial of  any appeal thereof. The 
provisions of  18 CFR" 388.112 and 388.113 shall apply to any requests for Protected Materials 
in the files of  the Commission under the Freedom of  Information Act. (5 U.S.C. § 552). 

18. Nothing in this Protective Order shall be deemed to preclude any Participant from 
independently seeking through discovery in any other administrative or judicial proceeding 
information or materials produced in this proceeding under this Protective Order. 

19. None of  the Participants waives the right to pursue any other legal or equitable remedies 
that may be available in the event of  actual or anticipated disclosure of  Protected Materials. 

20. The contents of Protected Materials or any other form of information that copies or 
discloses Protected Materials shall not be disclosed to anyone other than in accordance with this 

ql l  



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

911 

qIP 

g 

Protective Order and shall be used only in connection with this (these) proceeding(s). Any 
violation of this Protective Order and of any Non-Disclosure Certificate executed hereunder shall 
constitute a violation of an order of the Commission. 

21. The addenda reflected in Attachment A are hereby incorporated by reference. In the 
event of conflict, the language of the addenda shall control. 

g It is so ordercd. 

Presiding Administrative Law Judge 

o 
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ATTACHMENT A 

UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

SFPP, L.P. § Docket No. 

NON-DISCLOSURE CERTIFICATE 

I hereby certify my understanding that a c c e s s  to Protected Materials is provided to  m e  

pursuant to the terms and restrictions of the Protective Order in this proceeding, that I have been 
given a copy of and have read the Protective Order, and that I agree to be bound by it. I 
understand that the contents of the Protected Materials, any notes or other memoranda, or any 
other form of  information that copies or discloses Protected Materials shall not be disclosed to 
anyone other than in accordance with that Protective Order. 1 acknowledge that a violation of 
this certificate constitutes a violation of an order of the Federal Energy Regulatory Commission. 

By: 

Title: 

Representing: 

Date: 
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SWORN DECLARATION OF WILLIAMM. WEIMER IN SUPPORT OF 

COMPLAINT OF TESORO REFINING ANDMARKETING COMPANY AGAINST 

SFPP, L.P. AND MOTION FOR CONSOLIDATION WITH ON-GOING 

COMMISSION PROCEEDINGS INVOLVING SFPP, L.P. 

a 

Q 

g 

m 

Q 

Pursuant to 18 U.S.C. § 1746, William M. Weimer states 
as follows: 

i. My name is William M. Weimer. My business 

address is 300 Concord Plaza Drive, San Antonio, TX 78216. 

I am presently employed as Director of 

Tesoro Refining and Marketing Company 

my personal knowledge obtained in that capacity, 

the following. 

2. Tesoro owns and operates several 

Supply Logistics for 

(Tesoro). Based upon 

I state 

refineries in 

the Western United States. Since it does not control all 

the pipelines that are necessary to transport crude oil to 

its refineries or all the pipelines that transport 

petroleum products from those refineries to its customers, 

Tesoro relies on common carrier pipelines. Two of the 

common carrier pipelines that Tesoro uses are the SFPP, 

L.P.'s (SFPP) West Line, which originates at points in 

California and terminates in Phoenix, AZ, among other 

destinations; and SFPP's pipeline originating at Watson and 

East Hynes, CA and connecting to Calnev Pipe Line, L.L.C 

(Calnev Line). 

Q 

Q 
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3. Tesoro has shipped and continues to ship 

significant quantities of petroleum products in interstate 

commerce through both SFPP's West Line System and the 

Calnev Line. Tesoro is also currently shipping petroleum 

products on SFPP's West Line System and the Calnev Line and 

intends to continue to do so in the future. 

4. Tesoro therefore has a substantial economic 

interest in the rates SFPP has charged and continues to 

charge on the West Line System and the Calnev Line. 

5. Between December i, 2004 and November 30, 2006, 

Tesoro has shipped the following quantities of petroleum 

products on the SFPP West Line System and Calnev Line: 

t 

[PRIVILEGED AND CONFIDENTIAL 
INFORMATION REMOVED] 

g 

g 
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6. We are continuing to review the records of 

Tesoro's shipments on the SFPP West Line and Calnev Line. 

I will supplement this Declaration in the event we 

determine that Tesoro has shipped additional quantities of 

petroleum products on these pipelines during the past two 

years. 

g 

I, William M. Weimer, hereby state under penalty of 

perjury that the foregoing is true and correct to the best 

of my information and belief. Executed on December /I T~ , 

2006. ~ . . 

William M. Weimer 

g 

- 3 - 
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LEXSEE 374 F3D 1263 

BP WEST COAST PRODUCTS, LLC, PETITIONER v. FEDERAL ENERGY 
REGULATORY COMMISSION AND UNITED STATES OF AMERICA, 

RESPONDENTS, SFPP, L.P., ET AL,  INTERVENORS 

No. 99-1020 Consolidated with 99-1051, 00-1221, 00-1240, 00-1256, 01-1413, 01-1453, 
01-1469, 01-1475, 02-1008, 02-1011, 02-1321 

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 

362 US. App. D.C. 438; 374 F.3d 1263; 2004 U.& App. LEXI$14930; 160 OH & 
Gas Rep. 70.1 

November 12, 2003, Argued 
July 20, 2004, Decided 

SUBSEQUENT HISTORY: Rehearing, en banc, denied 
by Bp W. Coast Prods. L.L.C. v. FERC, 2004 U.S. App. 
LE, XIS 20796 (D.C. Cir., Oct. 4, 2004) 
Rehearing denied by Bp W. Coast Prods. L.L.C. v. 
FERCo 2004 U.S. App. LEXIS 20797 (D.C. Cir., OeL 4, 
2004) 
Rehearing denied by Bp W. Coast Prod& L.L.C. v. 
FERC, 2004 U.S. App. LEXIS 20798 (D.C. Cir., Oct. 4, 
200+) 
US Supreme Court certiorari denied by BP W. Coast 
Prods. LL.C. v. FERC, 2005 U.S. LEXIS 4126 (U.S., 
May 16, 2005) 
US Supreme Court certiorari denied by SFPP, L.P.v. 
FERC, 200.5 U.S. LEXIS 4127 (U.S., May 16, 2005) 

PRIOR HISTORY: [**'1] On Petitions for Review of 
Orders of  the Federal Energy Regulatory Commission. 
Mobile Oil Corp. v. Sfpp, L.P., 86 F.E.I~C 1"61022, 
1999 FERC LEXIS 94 (F.£R.C., 1999) 
Mobll Oil Corp. v. Sfpp, L.P., 91 F.E.R.C. P61135, 2000 
FERC LEXIS 994 (F.E.RC, 2000) 
Mobil Otl Corp. v. Sfpp, L.P., 96 F.E.R+C. P61281, 2001 
FERC LEXIS 2380 (F.E. R C., 2001) 
Mobil Oil Corp. v. Sfpp. L.P., 97 F.E.R.C P61138, 2001 
FERC LEXIS 2686 (F.E.P~ C., 2001) 

DISPOSITION: Affirmed in part, vacated in part, and 
remanded. 

COUNSEL: R. Gordon Gooch argued the cause for 
West Line Shippers. With him on the briefs were Elisa- 
beth R. Myers, D. Jane Drennan, George L. Weber, Mar- 
cus W. Sisk, Jr., Steven A. Adducci, and Richard E. 
Powers, Jr. 

Steven H. Brose argued the cause for petitioner SFPP, 
L.P. With him on the briefs were Timothy M. Walsh, 
Daniel J. Poynor, Alice E. Loughran, Albert S. Tabor, 
Jr., and Charles F. Caldwen. 

Thomas J. Eustment argued the cause for East Line 
Shippers on Cost Allocation Issues. With him on the 
briefs were Joshua B. Frank, Michael J. Manning, and 
Glenn S. Benson. 

Thomas J. EasUnent, Joshua B. Frank, Michael J. Man- 
ning, George L. Weber, 17. Gordon Gooch, Elisabeth R. 
Myers, Richard E. Powers, Jr., Steven A. Adducci, and 
Marcus W. Sisk, Jr. were on the brief for petitioners and 
intetvenors supporting petitioners on Rate and Repara- 
flous Issuas. 

Dennis Lane, Solicitor, Federal Energy Regulatory 
Commission, and Lona T. Perry, Attorney, argued the 
causes for respondents. With them on the brief were 
Robert H. Pate III, Assistant Attorney General, U.S. De- 
partment of  Justice, John J. Powers, IlI [**'2] and Robert 
J. Wiggers, Attorneys, Cynthia A. Marlette, General 
Counsel, Fedecal Energy Regulatory Commission. Jay L. 
Witkin, Solicitor, and Susan I. Court, Special Counsel, 
entered appearances. 

Thomas J. Eaelrnent, Joshua B. Frank, Michael J. Man- 
ning, George L. Weber, R. Gordon Gooch, Elisabeth R. 
Myers, Richm'd E. Powers, Jr., Steve, A. Adducci, and 
Marcus W. Sisk, Jr. were on the brief of Shipper interve- 
nots in support of  respondents. 
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Steven H. Brose, Timothy M. Walsh, Daniel J. Poynor, 
Alice E. Loughran, Albert S. Tabor, Jr. and Charles F. 
Caldweil were on the brief of  SFPP, L.P. as intervenor in 
support of  respondents. 

JUDGES: Before: SENTELLE, ROGERS, and 
ROBERTS, Circuit Judges. 

OPINION: 

['1270] Opinion for the Court filed PER 
CURIAM. 

INTRODUCTION 

The consolidated petitions before us seek review of 
four opinions of  the Federal Energy Regulatory Commis- 
sion ("FERC" or "the Commission'): 

I. SFPP, L.P, Opinion No. 435, 86 FERC P 61,022 
(1999) ("Opinion No. 435"); 

2. SFPP, L.P., Opinion No. 435-A, 91 FERC P 
61,135 (2000) ("Opinion No. 435-A"); 

3. SFPP, L.P., Opinion No. 435-B, 96 FERC P 
61,281 (2000) ('Opinion No. 435-B"); and [**3] 

4. SFPP, L.P., 97 FERC P 61,138 (2001) ("Clarifi- 
cation and Rehearing Order"). 

In these opinions FERC considered the tariffs of  SFPP, 
L.P., and complaints and other filings by shipper cos- 
tomers of  SFPP. SFPP, L.P., both a petitioner and an 
intefvenor-respondent in the consolidated dockets, oper- 
ales pipelines that U'ansport petroleum products in Texas, 
New Mexico, Arizona, Califomla, Nevada, and Oregon. 
SFPP's operation includes a West Line and an East Line. 
The West Line consists of  pipolines extending from Wat- 
son Station in Los Angeles, California, into Arizona to 
Phoenix and Tucson, and connects at Colton, California, 
with another pipeline system exte||ding to Las Vegas. 
SFPFs East Line consists of  pipelines from El Paso, 
Texas to Tucson and Phoenix. The orde~ under review 
consider, set, and otherwise govern rates on both lines. 
We consider three separate sets of  petitions: the petition 
of SFPP, L.P.; the petition of  the West Line Shippe~ 
("WLS"); and the petition of  the East Line Shippers 
("ELS"). Petitioners end Intervenors include the follow- 
ing: BP West Coast Prodoc~ LLC ("BP WCP"; formerly 
ARCO Products Company); Chevron Products Company 
("Chevron"; [**4] including the former Texaco Refm- 
ing and Marketing, Inc.); ConocoPhilllpe Company 
("ConocoPhillip~"); ExxonMobil Oil Corporation ("Exx- 
onMobil"; formerly Mobil Oil Corporation); Navajo Re- 
fining Company, L.P. ("Navajo"); Western Refining 
Company, L.P. ("Western"); Ultramar Inc. ("U~amar"); 
Vaiero Energy Corporation ("VEC"); Valero Marketing 

and Supply Company CValero"); and SFPP, L.P. 
("SFPP"). 

[*1271] The administrative proceedings before 
FERC began with tariff filings by SFPP for both East 
and West Lines. The lengthy, complex, and convoluted 
proceedings that followed included complaints and/or 
protests filed by shippers on the two lines, as well as 
investigation into SFPI~s tariff filings by FERC's Oil 
Pipeline Board. The issues are further complicated by 
novelty in that this is the first oil pipeline case in which 
the "changed circumstances" standard of the Energy Pol- 
icy Act of 1992 ("EPACt") has arisen for litigation. En- 
ergy Policy Act of 1992, Pub. L. No. 102..486, 106 Star. 
2776 (codified as 42 U.$.C. t i f f  13201-556 (2003)). 
While we will not detail the administrative proceedings 
before FERC's administrative law judge and the full 
Comm~lun  as we discuss them at [**5] length in the 
analyses that follow, we note that issues presented for 
review include, among other things, the important ques- 
tion of  application of  the grandfathering principle under 
the new EPAct, the allocation of litigation costs between 
the East and West Lines, tax pass-through problems in- 
volving non-taxed subsidiaries of taxable entities, the 
payment of  reparations after a finding of unjust or unrea- 
sonable rates, and the correct determination of  capital 
structure to determine a starting rate base. The reader is 
duly warned. 

For reasons set forth more fully below, we are able 
to aft'win many of FERCs answers to specific issues, but 
because we fred error in several fundamental areas, we 
order the decisions under review vacated and remand the 
matter for further proceedings consistent with this opin- 
inn. 

1. The West Line 

A. Grandfatherlng of Rates under the EPAct 

Section 1803 of  the EPACt limits the ability of  ship- 
pen to challenge pipeline rates in effect at the time of the 
ena~nent  of  the EPAct. Section 1803 provides that any 
oil pipeline rate that wes "in effect" for a full year before 
the EPAct's enactment on October 24, 1992, and was not 
subject to "protest, [**6] investigation, or complaint" 
dur~g that 365-day period, is "deemed to be just and 
reaonable." EPAct g 1803(aXI). These "grandfathared" 
rates are categorically immune from challenge in a com- 
plaint proceeding under Section 13 of  the Interstate 
Commerce Act ("ICA"), 49 [/.S.C. app.fl 13(1) (1988) 
(repealed), nl except when: 

(I)  evidence is presented to the Commis- 
sion which establishes that a substantial 
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change has occurred al~r the date of  the 
enactment of  this Act- 

(A) in the economic circumstances of  the 
oil pipeline which were a basis for the 
rate; or 

(B) in the nature of  the services provided 
which were a basis for the rate; or 

(2) the person filing the complaint was 
under a conU, actoal prohibition against the 
filing of  a complaint which was in effect 
on the date of  enactment of  this Act... 

[*1272] Id. f$ 1803(b). In the post-EPAct world, the 
analysis o f  a pipeline rate challenge thus proceeds in two 
steps: first, FERC determines whether the rate in ques- 
tion is grendfatheted; ifl t  is, FERC then asks whether the 
rate falls within either of the exceptions outlined in Seo- 
tion 1803(b). The Commission may not alter a grand-. 
fathered [**7] rate that does not fall within an exception. 

nl Although the ICA was repealed in 1978, 
see Pub. L. No. 95-473 I~ 4(b), (c), 92 Star. 1466, 
1470 (OcL 17, 1978), FERC has "the duties and 
powers related to the establishment of  a rate or 
charge for the U-ansportation of  oil by pipeline or 
the valuation of  that pipeline that were vested on 
October I, 1977, in the Interstate Commerce 
Commission." 49 U.S.C. f l  60J02 (2003). The 
relevant version of  the ICA was, but is no longer, 
reprinted in the appettdix to title 49 of  the United 
States Code. Therefore, when we refer to FERC's 
authority under the ICA, we cite to the 1988 edi- 
tion of  the U.S. Code, the last such edition that 
reprinted the ICA as it appeared in 1977. 

B. Grandfathering o f  West Line Rates 

The WLS contend that none of  the West Line rates 
are grandfuthered, and further argue that even if  the rates 
are grandfathered, their challenges fall within the excep- 
tlons set out in Section 1803(b). We examine each of  
these contentions [**8] in torn. 

1. Rate "In Effect ' for One Year 

To be eligible for grandfathering, a pipeline rate 
must have been "in effect for the 365-day period ending 
on the date of the enactment of  this Act [October 24, 
1992]." EPAct 13 1803(aXl). Thus, to be grendfathered, 

a rate must have been "in effect" on October 25, 1991, 
and have remained in effect at least until the enactment 
of  the EPAet. 

The WLS do not contest this element with regard to 
the bulk of  the West Line rates. Nor could they; the West 
Line rates became effective in 1989 pursuant to a settle- 
ment terminating a 1985 rate proceeding. See Opinion 
No. 435, 86 FERC at 61,057; Southern Pac. Pipe Lines, 
Inc., 45 FERC P 61,242 (1988) (order approving settle- 
ment). The WLS do, however, challenge the eligibility 
for grandfathering of  certain improvements to the West 
Line made after October 1991. 

a~ East Hynes Origination Point 

In July 1992, SFPP made revisions to its Tariffs 
Nus. 15, 16, and 17 to add a new origination point on its 
West Line - the East Hynes station in Los Angeles 
County, California - and to add a rate for shipping sew- 
ices from that new origination point to Arizona. The 
[**9] rate came into effect in October 1992. The rate, 
however, was not new; it was the same as the rates from 
SFPPs two other source points in the Los Angeles are~ 
Examining this situation, the Commission concluded that 
the rates from the East Hynes station qualified for grand- 
fathering because the July 1992 "filing did not involve a 
change to a rate or service SFPP was providing at the 
time the EPAct was enacted." Opinion No. 435, 86 
FERC at 61,063. SFPPs revision to its tariffs "only 
added another tap within an existing rate cluster... No 
rate ... was changed, and there was no change in the 
products tnmsported or the services provided." 1,t. 

The question essentially boils down to the Commis- 
sion's interpretation of  the term "rate" in Section 1803. 
As this is the fu-st case to be litigated under the new 
standards of  the EPAet, we must consider the level of  
deference - i f  any - to which FERC's interpretations of  
the EPAct are entitled. It is true, as some petitioners have 
noted, that the EPAct does not expressly confer rulemak- 
ing authority on the Commission. Section 1803 of  the 
EPAct does, though, clesrly contemplate that the Com- 
mission will enforce the terms and conditions [**10] of  
the statute through formal adjudications. See EPAct 0 
1803(b) (referencing "proceeding instituted as a result o f  
a complaint"). When Congress authorizes an agency to 
adjudicate complaints arising under a statute, the 
age~3,'s interpretations of  that statute announced in the 
adjudications are generally entitled to Chevron defer- 
ence. See United States v. Mead Corp., 533 U.S. 218, 
229, 150 L. F~ 2d 292, 121 S. C£ 2164 (2001) ("[A] 
very good indicator of  delegation meriting Chevron 
treatment [is] express congressional [ '1273] authoriza- 
tions to engage in the process of  rulemaking or adjudica- 
tion that produces regulations or rulings for which defer- 
ence is claimed."); see also Trar~ Union Corp. v. FTC, 

I 
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317 U.S App. D.C 133, 81 F.3d 228, 230 (D.C. Cir. 
/996) ("We have expressly held that Chevron deference 
extends to interpretations reached in adjudications as 
much as to ones reached in a rulemaking." (citing Midtec 
PaperCorp. v. UnitedStates, 273 U.S. App. D.C. 49, 857 
F.2d 1487, 1497 (D.C. Cir. 1988))). We see no reason to 
accord any less deference to FERC's interpretations of 
the EPAct. 

Under the familiar Chevron two-part inquiry, we 
first = k  whether [**11] Congress has directly spoken to 
"the precise question at issue." Chevron U.S.A. Inc. v. 
Natural Res. Def. Council, Inc., 467 U.S. 837, 842, 81 L. 
Ed. 2d 694, 104 S. Ct. 2778 (1984). I f  it has, that is the 
end of  the inquiry; we "must give effect to the unambi- 
guously expressed intent of  Congress." Id at 843. I f  
Congress has not spoken so precisely, though, we reach 
the second step, and will def~  to any reasonable inter- 
pretation of the statute by the agency, l d  Not surpris- 
ingly, Congress did not have occasion to confront the 
specific question of  whether the addition of  a new source 
point on an existing rate cluster would constitute a new 
rate. We thus proceed to the second step o f  Chevron, and 
inquire whether the Commission's construction is a rea- 
sonable one. It is. It is certainly permissible to conclude 
that the addition of  a tap to an existing rate structure, 
completed without any change in the existing shipping 
rates, does not constitute a new rate. To employ an anal- 
ogy that we find helpful, in adding the East Hynes station 
to its West Line, SFPP merely added an un-ramp to its 
existing expressway. We think that the Commission's 
conclusion reflects a permissible [* '12] interpretation of  
the statute and thus affirm its holding that the rate for 
shipping from East Hynes is eligible for grandfathering. 

b. Watson Station Enhancemenl Facility 

Watson is the primary origin point for West Line 
shipments to Phoenix and Tucson. In 1989, SFPP noti- 
fied its shippers that, starting in 1991, the minimum 
pumping rate and pressure from Watson Station would 
increase. SFPP gave its shippers the option of  providing 
their own pressurization facilities by a date certain, o¢ 
using, for a surcharge, a facility built by SFPP. By late 
1991, most of SFPP's shippers had contracted to use 
SFPP's new enhancement facility, and on November 1, 
1991, SFPP initiated the enhancement services. See 
Opinion No. 435, 86 FERC at 61,074; In re SFPP, L.P., 
80 FERC P 63,014, 65,156 & n.405 (1997) ("AL.I Deci- 
sion"). SFPP, though, never filed those contract~ with the 
Commission, because it believed its enhancement serv- 
ices were beyond the reach of  FERCs jurisdictinn. See 
Opinion No. 435, 86 FERC at 61,074. The Commission, 
however, concluded otherwise and ordered SFPP "to file 
a rate equal to the historic charge in the shipper con- 
tracts. [*'13] "lcL at61,076. 

Despite FERCs concession thai "Section 1803 only 
addreases razes that were on file with the Commission," 
Opinion No. 435-A, 91 FERC at 6/,502, and its ac- 
knowledgutent that the enhancement rates had never 
before been filed, FERC nevertheless concluded that, 
because "the charges for the Watson Station facilities are 
part of enforceable contracts," the rates were "the equiva- 
lent of  a lawful, effective rate." Opinion No. 435, 86 
FERC at 61,076. The Commission reasoned that because 
all the Watson enhancement rate contract charges "were 
in effect before October 24, 1992," the shippers [ '1274] 
challenging those charges had to establish "substantially 
changed circumatancee." ld  at 61,075, 61,076. The fact 
that no statute permitted a shipper to challenge an unfiled 
rate before the Commission did not matter. For "if  [the 
rates] had been filed ..., it is cleat that they would have 
been grandfathered because there was no challenge to 
them during the 12 months proceeding [sic] the enact- 
ment of  the Act." Opinion No. 435-A, 91 FERC at 
61,502. 

We fred the Commission's reasoning on this point to 
be fundamentally [*'14] flawed, and vacate this portion 
of  its order. First, if  FERC is indeed correct in its inter- 
pretatinn that Section 1803 applies only to filed rates, the 
Commission may not grandfather unfiled rates on the 
assumption that i f  the rates had been filed, no challenge 
would have been brought. The Commission may not 
regulate rates as i f  they existed in a world that never was. 
It must take the rates as it finds them, and here, FERC 
found them unfiled. I f  FERC interprets Section 1803 to 
apply only to filed rates, then it may not extend the bene- 
fits of  that pmvialun to unfiled rates based on speculation 
about what would have happened had they in fact been 
filed. Invoking the so-called "filed rate" doctrine - 
which "forbids a regulated entity to charge rates for its 
services other than those properly filed with the appro- 
priate federal regulatory authority," Arkansas LouiMana 
Gas Co. v. Hall, 433 U.S. 571, 377, 69 L. F_~ 2d 856, 
10/S .  Ct 2925 (1981) - the WLS  argue that the pipe- 
line's failure to file a Watson enhancement rate tariff 
with the Commission precludes the Commisalon% treat- 
ment of  the unfiled rate es grandfathered. Our disposition 
of  this issue - which is based on the Commission's 
[* '15] flawed reasoning, and not a flawed conclusion - 
does not require us to decide definitively whether Sec- 
tion 1803 ofthe EPAct applies only to filed rates. 

Second, Opinion No. 43~ suggests that any rate 
agreed upon before the EPAct's enactment on October 
24, 1992 could be grandfathered. See Opinion No. 435, 
86 FERC at 61,075 ("The cleat purpose of  the EPACt's 
grandfa~ering provisions is to insulate pipelines from 
challenges to ... rates ... i f  those charges were in effect 
before October 24, 1992."). Section 1803, though, allows 
grendfathering of  only those rates that were in effect (and 
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unchallenged} lbr at least 365 days prior to the dale of 
enactment of  ILpAct EPAct g 1803(a). Even i f  v.e as- 
sunle as a general pro[,osition that Section 1803 applies 
to unfilcd rates, other statements sprinkled throughout 
Opinion No. ,135 suggesting that some of the rates were 
contracted lbr aflt.'r the 365-day `'~illdo`'~ had closed 
v, ould remain problematic.  See ()pinion No. 435,  86 
f 'ER(" at o1,0~5 ("the contracts ',',ere entered into ~.olun- 
tartly by the parties, mostly before the end of  ]qg l" ) ;  id 
("all the relevant contracts ",',ere required to be, and had 
been. executed `",'ell [**16] belbre June I, 1992"). If  tile 
Comn'tission allm`'s Section 1803 It.} apply to unfiled 
rates, those rates, to be grlmdfathered, must be in effect 
lot  at least i]65 days prior to the EPAct's enac ,nent .  The 
reasoning of  Opinion No. 435 gives us no comtbrt that 
this `'`'as the case. Without such an assurance, we caullut 
affirm the (?ommission's conclusion that the Watson en- 
hancement rate is subject to grandlathering. 

c. Turbine 1" uel Servi{'c 

In December 1992, Sl:F'l ~ filed its Tar i f f  No. 18. 
proposing tile transportation on its West l . ine of  a new 
product, turbine tirol (also known as jet lilcl). The rate 
for the no,.; turbine fuel service '.'.as equal t.a other grand- 
lathered rates in Tar i f f  No. 18 1"1275] that had been in 
effect since 1989. The shippers argue that because the 
turbine tucl rate '.'.as not initiated until 1992 -- long aider 
the grandfathering '.~ indow had closed (indeed. after tile 
l 'PAct  had been enacted) -- the rate cannot be grand- 
l~athered, l h e  ( 'ommissiml does not contest this; it rec- 
ognized that the turbine fuel service was near, and there- 
fore could not be grandlathercd, l d  at 61.063. It never- 
theless Ibreclosed lurther challenge to the turbine fiJel 
rate. conchJding, ,as a suhsmntA'e 1" '17 ]  matter, that the 
turbine lilel rate was just and reasonable. Id at 6L07,~. 
l h e  Commission reasoned that because tile turbine fuel 
rate was equal to other "1 ar i f f  No. 18 rates that had been 
deemed just and reasonable. "there is no basis for provid- 
ing a different rate level for turbine fuel at this time." Id 

]ha t  analysis falls tar short o f  the mark. The tact 
that the Tar i f f  No. 18 rates were deemed just and reason- 
able does not mean that the rates actually" are  just and 
reasonable  Perhaps if the Commission had undertaken a 
substantive rc~ie`'`' o f  the reasonableness o f  the West 
Line rates listed in l a r i f f  No. 18. then its conclusion that 
the turbine liJel rate is reasonable -- because it is equal to 
those rates -- might be supportable. But here. the West 
l i n e  rates had been "deemed iust and reasonable" b,, 
operation o f  law -- solely because they had persisted 
without challenge for one )'ear prior to the enactment o f  
the EPAct. The turbine lhel rate. not itself el igible fi~r 
grandththering, canm',t simply piggyback on the grand- 
fathered status o f  other rates, l h e  Commission's contrar 3 
conclusion retlccts a fimdamcntal misapprehension of  
the mlturc and purpose of  the [* * 18 ] grandlathering pro- 

,.isions o f  the EPAct. lhe requirements t~r grandtather- 
ing -- the rate must be in e l l io t  and not subject to chal- 
lenge for the )ear  prior to the l{PAcfs erLactmcnt -- are 
lint proxies for actual reasonableness. ] h o s e  require- 
ments instead operate pr incipalb  as a means to constrain 
litigation over prc-UPAct pipeline rates. "[he lhct thal the 
turbine fuel rate is equal to other Tar i f f  No. 18 rates thus 
sa,.s nothing about that turbine l~ael ratc's substantive 
reasonableness. The Commission's declaration that, its a 
substantA'e matter, the turbine tirol rate was just and rea- 
sonable -- a conclusion reached v, ithout the benefit o f  
any substantive review o f  the underlying cost o f  service 
amd rate o f  return -- was an arbitraD,' and capricious exer- 
cise o f  the Commission's  authori~' and clmnot stand. 

2. ( "omplaint.~, Protests, or Investigations 

While the WI.S concede that most of  the West [.ine 
rates were in effect for the required .',ear prior to the 
EPAct's enactment, they contend that no West l . ine rate 
is eligible lot  grandfathering because each o f  them ;v;ts 
"subject to protest, investigation, or complaint" during 
that same one-year ~'.indow. In support o f  their argu- 
ment, the [** 19] WLS point principally to protests filed 
by shippers El Paso Refinery, L.P. CEPR")  and Chevron, 
and an investigation opened by' the Oil Pipeline Board 
("OF'B") pursuant to those protests. In October 1993, the 
( 'ommission rejected these arguments, holding that the 
West Line rates were "presumed just and reasonable" 
and. thcrelbre, a successful challenge had to "prove the 
existence o f  the cxt raordinau circumstances set forth in 
section Ig03 o f  the Energy Policy Acl." SFPP,  L.P., 65 
k E R ( '  1' 61,028. 61,378 (1993);  see also SFI'P, L.P., 66 
bERt" P 61.210 (1994)  (denying rehearing). 

What does it mean tbr "the rate" to be "subject to 
protest, investigation, nr complaint"? [-PAct g 1803(a). 
l 'hc  WLS [ ' 1 2 7 6 ]  rnaintain that a general  attack on a 
tariff is sufficient to challenge all the rates and activities 
described therein. See WLS Br. 14 Ca protest o f  a tariff 
filing did subject all rates in the tariff to re','ie`'C'), l 'he  
Commission, though, in ruling that the shippers' plead- 
ings did not challenge the West Line rates, interpreted 
this chutse of Section 1803 to require that the protest. 
in;estigation, or complaint specifically, challenge the 
reasonableness of  the rate [**20] in question. See SI"t 'P, 
L P., 65 FI, RU at 61.378 n 14 (v, hile Chevron's protest 
did include "a request lbr suspenskm ol  revised tarif f  no 
16. which contains ... c, nl? west line rates." the protest 
"pied no concerns with the existing rates set forth in this 
tarifP'), l 'hc  WI.S object to FI-RC's interpretation on a 
general level, arguing that it grafts onto the statute a par- 
ticularity requiremant not found in its text. Here, too, we 
find tbe ( 'he*r,m deference that we nlust accord to the 
agency's interpretation to be dispositive. Because we 
cannot say that the Commissi,an's adjudicati, ,e intcrpreta- 

I 
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tion is an impermissible reading of  the statute - the stat- 
ute prey/des, after all, that it is "the rate" (not the tariff) 
that must be subject to "protest, investigation, or com- 
plaint" - we defer to the Commission's interpretation. 
And with that interpretation in mind, we turn to the par- 
ticolar contentions of  the WLS. 

a. West Line Shipper Protests 

On September 4, 1992, EPR, an East Line shipper, 
filed a prote~ to SFPP's Tariffs Nos. 15 and 16, and fol- 
lowed with three supplements that same month, one of  
which requested the suspension of  Tariffs Nos. 15 and 16 
and that the [*'21] Oil Pipeline Board ("OPB" or 
"Board") open an investigation into the same. That same 
month, Chevron, which shipped on both the East and the 
West Line, filed a protest to Tariffs Nos. 15 and 16, also 
calling for their suspension and investigation. 

The WLS contend that because EPR's and Chevron's 
protests challenged Tariff No. 16 - which listed only 
Wast Line rates - those protests had challenged the West 
Line rates. The Commission rejected this contention, 
looking beyond the relief requested by the protests to the 
shippers' substantive arguments for that relief. Examin- 
ing the relevant pleadings, the Commission concluded 
that the prote~ing shippers "raised concerns with only 
t h r e e  m a r t i n  - n o w  reversal, prorationing, and existing 
rates on SFPP's east line." ld., 6.$ FERC at 61,378. As 
"nothing within the four comers of  these protests indi- 
cated a concem with the existing rates on SFPP's west 
line," the Commission rejected those protests as a basis 
for denying grandfathered status to the West Line rates. 
Id  

Our examination of  the relevant pleadings convinces 
us that the Commission correctly concluded that EPR 
and Chevron did not challenge the reasonableness [**22] 
of  the Weal Line rates in their protests to SFPP's Tariffs 
No. 15 and 16. The EPR and Chevron pleadings scarcely 
mention the West Line at all, let alone mount an attack 
on the reasonablenees of  its rates. The only mention of  
the West Line ratm is found in EPR's first supplement to 
its pmtnst: "Santa Fe's proposed TariffNos.  15 and 16 
retain Santa Fe'S previously effective rates for service on 
its East Line and West Line systems, but represent the 
f'n, st tariffs under which product will flow in a reversed 
direction on the 'Six-lnch Line' portion of  the East Line 
system f;om Phoenix to Tucson." In re SFPP, L.P., Sup- 
piement to Protest of  El Paso Refinery, L.P., 1-2 (Sept. 9, 
1992) (emphasis omitted). This statement obviously con- 
terns the flow reversal on the Phonnix-Tucann pipe - not 
the reesortableness of  [* 1277] West Line rates. Chev- 
ron's protest, as the Commission noted, "simply fails to 
contain any statement indicating a challenge to existing 
rates on SFPP's west line." SFPP, L P ,  65 FERC at 
61,378. The Commission thus reasonably concluded that 

these protests by East Line shippers were insufficient to 
render the West Line rates "subject to protest." EPAct B 
1803(a). [*'23] n2 

n2 In August 1993, Chevron filed a com- 
plaint that dM specifically challenge the reason- 
ableness of  the West Line rates. See /ILJ Deci- 
sion, 80 FERC at 65,121. The WLS maintain that 
this 1993 complaint should "relate back" to its 
1992 protest. We do not agree. Relation hack is a 
concept born in the context of statutes of  limita- 
tions. Amendments to complaints are said to re- 
late back to the date of the original complaint. 
See Fed. R. Cir. P. 15(c). Even assuming that this 
suggested use of  the relation hack doctrine could 
supersede the Commission's own time limitations 
governing amendments of  protests, the WI.,S con- 
cede that to relate hack "the claim ... in the 
amended pleading [must have] arisen out of  the 
conduct, transaction, or occurrence set forth ... in 
the original pleading." Fed. R~ Cir. P. 15(c)(2). 
That clearly is not the case here. As the Commis- 
sion found, Cbevron's initial protest "simply falls 
to contain any statement indicating a challenge to 
existing rates on SFPI~s west line." SFPP, L.P., 
6.s FERC at 61,378. 

[**24] 
b. Oil Pipeline Board Investigation 

On September 29, 1992, in response to the protests 
filed by EPR and Chevron, the OPB, porsmmt to its 
authority under Section 15(7) of the ICA, 49 U.S.C. app. 
.8 15(7) (1988), opened an investigation of  SFPPs rates 
listed in revised Tariffs Nos. 15, 16, and 17, suspended 
the tariffs for one day, and imposed retired obligations 
on SFPP. SFPP, L.P., 60 FERC P 62,252 (1992). n3 In 
April 1993, the Commission vacated the suspension or- 
ders end the refund obligations. SFPP, L.P., 63 FERC P 
6£014 (1993). Observing that the proteus against the 
tariffs did not challenge any change in a listed rate or 
practice (such as the addition of the  East Hynes origina- 
tion point or the turbine fuel service), but rather attacked 
only existing, unchanged rates and policies (the East 
Line rates and the flow reversal and prorationing prao- 
tires), the Commission concluded that the OPB lacked 
authority to open an investigation under Section 15(7) o f  
the ICA, which permits the Board only to investigate 
newly filed rates or practices. Id. at 61,125 ("It was not 
appmprinte for the Board to suspend the proposed tariff 
[**25] changes and initiate an investigation under sec- 
tion 15(7) when the focus of  the protest was existing, 
unchanged, portions of  the tariff."); 49 U.S.C. app. f l  
15(7) (1988) (limiting application to "any schedule stnt- 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Page7 
362 U.S. App. D.C. 438; 374 F.3d 1263, *; 

2004 U.S. App. LEX1S 14930, **; 160 Oil & Gas Rap. 703 

ing any new individual or joint rate ... or charge") (em- 
phasis added). The Commission held that the case should 
continue as a complaint proceeding before the Commis- 
sion under ICA Section 13(1), id. ,8 13(1), and be limited 
to the issues properly raised by EPR, Chevron, and the 
intervenors. SFPP, L.P., 63 FERC at 61,12i But as the 
Board "does not possess delegated authority to order 
initiation of  a section 13(1) proceeding," the Commission 
vacated the tariff suspensions and the refund obligations. 
la[ The Commission eventually terminated the Bom'd's 
suspension docket entirely, stating that matters would 
proceed only in the instant complaint docket. SFPP, L.P., 
63 FERC P 61o275 (1993). And based on its conclusion 
that the OPB% investigation had been ['1278] unlaw- 
fully initiated, the Commission determined that SFPP's 
West Line rates were not "subject to investigation" for 
grandfathering purposes. SFPP, L.P., 66 FERC at 
61,480. [**26] 

n3 After SFPP filed TariffNo. 18, adding the 
turbine fuel service on the West Line, the OPB, 
acting pursuant to a protest by Chevron to Tariff 
No. 18, instituted an investigation and consoli- 
dated that case into the open investigation and 
suspension of  SFPWs Tariffs Nos. 15, 16, and 17. 
SFPP, L.P., 62 FERC P 62,060 (1993). 

We therefore conclude that FERC reasonably deter- 
mined that the West Line rates (except, as noted above, 
for the Watson Station enhancement and turbine fuel 
rates) were grandfathered and therefore deemed .just and 
reasonable under the terms of  Section 1803(a) of  the 
EPAcI. 

C. Exceptions to Grandfathering 

We turn now to the WLS' contention that the ratas 
fall within the exceptions [**28] outlined in Section 
1803(b) and therefore are still open to challenge under 
the [CA. Section 1803(b) permits a shipper to challenge 
a grandfatherad rate if the shipper establishes either that 
( I)  there has been a "substantial change" in the economic 
circumstances or services provided that "were a basis for 
the rate'; or (2) "the person filing the complaint" wee 
under "a conU'actual proh~ition against the filing of  a 
complaint" on the date of  the enactment of  the EPAct 
EPAct II 1803(b). The complaining shipper bears the 
burden of  proving the existence of one of  the circum- 
stances U'iggering an exception. The Commission con- 
cluded that the WLS had not met either requirement. See 
SFPP, L.P., 68 FERC P 61,105, 61,581 (1994) (contrac- 
tual prohibition); Opinion No. 435, 86 FERC at 61,064- 
71 (changed circumstances). The shippers were therefore 
barred by the EPAct from challenging the grandfathered 
West Line rates. The WLS appeal both rulings. 

Parsing with care the words of  the Commission's 
countermand of the Board, the WLS argue that the 
Commission never formally vacated the Board's investi- 
gation of  the SFPP's Tariffs Nos. 15-18, and thus the 
rates within those tariffs - including the West Line rates 
- remained subject to investigation in 1992, precluding 
grandfathered status. We, like the Commission, are un- 
persuaded. First. while the WLS are quite right that the 
Commission did not, in its ordering clauses, vacate the 
Board's investigation, the shippers' interpretation of  the 
Commission's action runs head-on into the Commission's 
statement that it was inappropfl=t- "to suspend the pro- 
posed tariff changes and [**27] initiate an Investigation 
under section 15(7)." SFPP, L.P., 63 FERC at 61,125 
(emphasis added). Moreover, the shippers offer no ex- 
plaaatiun how such an investigation by the Board could 
proceed in light of  the Commission's order that the case 
would continue as a Section 13(I) complaint. But even if 
common sense bowed to formalism and the Board's in- 
vestigation remained technically open, the scope of  the 
Board's investigation - lawful only insofar as it enforces 
ICA Section l J(7) - must be limited to newly tariffed 
rates or practices. See 49 U..S.C. app. j~ 1.~(7) (1988). As 
SFPP's tariffs made no changes to the West Line rates 
(except to add the Watson enhancement and the turbine 
fuel services), the Board could not have investigated the 
West Line rates. 

I. Substantially Changed Circumstances 

Before the ALI and the Commission, the WLS ar- 
gued that there were five circumstances that had substan- 
tially changed so as to permit a challenge to the grand- 
fathered Wast Line [**29] rates, including increased 
throughput on the West Line and the impact of  the 
Commission's Lakehead decisions on SFPP's income tax 
cost allocation. 'Vne AI.J rejected all the substantial 
change &guments. See ALJ Decbion, 80 FERC at 
65,192-96. Concerning the claim based on throughput, 
the ALJ concluded that the evldance of  a forty-percent 
incrame in throughput from EPAcfs enactment [ '1279] 
in October 1992 to 1995 (the last year for which data was 
obtained), by itself, could not prove a change in eco- 
nomic circumsl~ces, lcL at 65,194. Missing, according 
to the AId,  was any evidence demonstrath~ that the in- 
c~'~ase in throughput produced higher revenues and ptof- 

for SFPP. I,'/ 

The Commission alYm'ned the holdings of  the ALJ 
on each of  the WLS' claims of  substantial change, see 
Opinion No. 435, 86 FERC at 6L064-71, but, with re- 
spoor to the through-put claim, did so on somewhat dif- 
fereut reasoning, see ~ at 61,067-69. The Commission 
found that the ALJ had erred by measuring change from 
the date of  enactment of  the EPAct, and by using data 
generated after the f i l ing o f  the shippers' complaint, ld. 
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Determining whether [**30] there has been a substantial 
change in economic circumstances providing the basis 
for the rate, the Commission held, requires comparing (a) 
the period before the rate first became effective (the basis 
for the rate) with (b) the period starting on the date of  
enactment and ending on the date of the complaint. Id. 
The WLS' substantial change claim based on increased 
throughput failed because the shippers measured 
changed circumstances against the "wrong base period" 
and with post-complaint evidence, ld. at 61,069. To es- 
tablish a substantial change, FERC held, the shippers 
should have compared the period before the West Line 
rates became effective in 1989 to the period between 
October 24, 1992 (EPAct's enactment) and August 7, 
1993 (the date of  Chevron's complaint). 

The shippers contest neither the Commission's inter- 
pretation of  the substantial change provision of  EPAct, 
nor its conclusion that the shippers failed to demonstrate 
a substantial change under that standard. The WLS do, 
however, maintain that the Commission's ruling em- 
ployed a "newly articulated standard" and that they are, 
therefore, entitled to a remand so that they may have an 
opportunity to litigate [*'31] under the Commission's 
"new" evidentiary requirements. WLS Br. 23. We reject 
this contention. 

Even before the Commission announced this inter- 
pretation, the correct points of  comparison in a substan- 
tial change analysis were clear from the face of  the stat- 
me. The slatute requires a shipper to show a change in 
economic circumstances "which were a basis for the 
rate." EPAct 6 1803(b). As the Commission noted in its 
Opinion No. 435, this phrase could only mean "the basis 
upon which the rate was last considered to be just and 
rensunable, either as a filed rate, a settlement rate, or one 
for which the Commission has made a legal determina- 
tion." Opinion No. 435, 86 FERC at 6L068. Any other 
moment in time would lack "correlation to the economic 
circumstances that were the basis of  the rate at the time it 
was designed." ld. 

The textual clues to the second point of  comparison 
are perhaps less obvious but no less certain. The statute 
provides that "no person may file a complaint ... unless ... 
evidence is presented ... which establishes that a substan- 
tinl change has occurred after the date of  ... enactment." 
EPAct B 1803(b). From the "aRar the date ofenectment" 
language [*'32] we are given the earliest pohat at which 
a shipper may show a substantial change. The closing 
date for evidence is the day the complaint is filed; this 
conclusion follows from the language providing that no 
"complaint" may be filed unless "evidence h presented" 
with the complaint that demonstrates that a substantial 
change "has occurred." As the Commission stated, "it is 
difFw.uit to see how language that so explicitly uses the 
past tense could apply to evidence that would be devel- 

oped at some indeterminate time after the complaint is 
filed." Opinion ['1280] No. 435, 86 FERC at 61,069. 
Because the foregoing requirements of  the statute are 
clear from its face, the shippers had adequate notice of  
the standard they were required to meet. See, e.g., Mtdtec 
Paper Corp., 273 U.S App. D.C. 49, 8.57 F.2d 1487, 
1510 (D.C Cir. 1988) (rejecting petitioner's argument 
that it had inadequate notice specific evidence was re- 
quired to support its complaint where the text of  the 
regulations at issue "clearly indicates" that such evidence 
was to be considered), n4 

n4 Consolidated Edison Co. v. FERC, 3'34 
U.S. App. D.C 235, 315 F.3d 316 (D.C. Cir. 
2003) and the other cases cited by the shippers 
(see WLS Br. 23) are distinguishable. Those 
cases stand for the unremarkable proposition that 
when an agency abandons i~ own precedent in 
the course o f  an adjudication, the new rule may 
be applied retroactively to the parties only "so 
long es the parties ... are given notice and an op- 
portonity to offer evidence bearing on the new 
standard." 315 F.3d at 323 (citing Hatch v. Fed- 
eral Energy Regulatory Com., 654 F.2d 825, 835 
(D.C. Clr. 1981)). Here, FERC did not abandon 
its own precedenL Shippers point to Santee Dis- 
trib. Co. v. Dixie Pipeline Co., 71 FERC P 
61,205 (1995), reh'g denied, 75 FERC P 61,254 
(1996), but that ruling - issued nearly two years 
aflct Chevron's complaint was filed, and several 
months after the parties had submitted their direct 
cases to the ALJ, see ALJ Decision, 80 FERC at 
6.5,121 - stands solely for the proposition that, to 
make out a substantial change under EPAct Sec- 
tion 1803, the complainant must show some 
change in circumstances since the enactment of  
the EPAcL See Santee Distrtb. Co., 71 FERC at 
61,754 ("Comparisons of  data for 1987 to data 
for 1993 cannot be the basis for showing a 
change in economic circumstances since enact- 
ment of  the EPAct."). That holding is entirely 
consistent with the holding of  Opininn No. 435. 

[**33] 

The WLS also argue that the Commission erred in 
r e j e c ~  their argument that the Commission's decision 
in Lakehead Pipe Line Co., L.P., 71 FERC P 61,338 
(1995) (Lakehead), reh'g denied, 75 FERC P 61,181 
(1996) ("Lake/wad//'*), insofar as it changed the ability 
of  limited partnerships like SFPP to include certain in- 
come tax allowances in their cost of  service, represented 
a substantial change in SFPF's economic circumstances. 
The Commission reasoned that the mere existence ofthe 
Lakehead policy, without any showing how the appliea- 
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tion of  that policy affec~ the economic basis for the 
rates, cannot constitute substantially changed circum- 
stances. See Opinion No. 435, 86 FERC 61,070-71. In 
light of our conclusion below that aspects of the Com- 
mission's Lakehead policy are arbitrary and capricious, 
we think the best course is to remand this claim to the 
Commission for further consideration in light of  our dis- 
position in this case. 

2. Contractual Prohibilion 

The WLS next contend that they may challenge the 
grandfathered West Line rates because they fit within the 
"contractual prohibition" exception. That exception 
[**34] allows a shipper to challenge a grandfathered rate 
when "the person filing the complaint was under a con- 
tractual prohibition against the filing of  a complaint 
which was in effect on the date of  enac~nent of  [the 
EPAct] and had been in effect prior to January 1, 1991." 
EPAc~ O 1803(bX2). Navajo, as a part o f  an earlier set- 
Llement with SFPP, was subject to such a prohibition and 
thus was permitted to file a complaint against the West 
Line rates without damon,.qrating substantially changed 
circumstances. See SFPP, LP., 67 FERC P 61,089, 
61,254 (1994). Navajo, however, reached another settle- 
merit with SFPP and withdrew its complaint against the 
pipeline. SFPP, L.P., 79 FERC P 63,014 (1997). The 
Commission then terminated the Navajo complaint pro- 
ceeding. SFPP, L.P., 80 FERC P 61,088 (1997). 

[ '1281] The WLS nevertheless argue that they, 
too, should not have to show substantially changed cir- 
cumstances. First, they etssert that Navajo% invocation of  
the contractual prohibition exception effectively vitiated 
the West Line rates' 8randfathered status as to all com- 
plainiog shippers. See WLS Br. 18 ("The 'grandfathered' 
status of  the West [**35] Line rates ... was thus re- 
voked.'). Alternatively, the WLS argue that because the 
ALl conditioned Navajo% "withdrawal of  the complaint" 
on "not prejudicing in any way the slatus and rights of  
any other pert/cil~mts in this proceeding," SFPP, LP., 79 
FERC at 65,176, the other complaining shippers should 
be able to pursue their complaint as if Nnvajo had not 
withdrawn - that is, without showing substantially 
changed circumstmce~. The Commission rejected both 
of  these arguments. From the fh'st, the Commission rec~ 
ognized that the contr~tual prohibition e~ception is 
party-specLfic. "Because neither Chevron nor 
ARCO/Texaco was subject to a contractual bar [as was 
Navajo], it follows, under the plain meaning of  the lan- 
guage of  the statutory provision, that the complaints of  
Chevron and ARCO/Texaco [must show substantially 
changed circumstances]." SFPPo L.P., 68 FERC at 
61,581. As for the shippers' claim that they had been 
prejudiced by Navajo% withdrawal, the Commission 
concluded that the condition on Navajo's settlement ap- 

plied only to "the integrity of  the record." Opinion No. 
435, 86 FERC at 61.073. 

We agree with the Commission. [**36] The lan- 
guage of Section 1803(bX2) is quite obviously party- 
specific. EPAct 6 1803(bX2) ("the person filing the 
complaim was under a contractual prohibkion") (empha- 
sis added). An interpretation, like thai suggested by the 
WLS, that would allow other shippers to piggyback on 
the status of a contrectually.prohibited shipper, conflicts 
not only with the plain langx~ge of the statute, but also 
with Section 1803% overarching purpose oflimltlng liti- 
gation over pre-EPAct rates. On the other hand, the 
Commission's interpretation - limiting the exception to 
those parties actually contractually prohibited from com- 
plaining - is entirely consistent with the stalute and 
therefore reasonable. We also fred no merit to the WLS' 
claim that they were sume/low prejudiced by Navajo's 
settlement. After examining the relevant proceedings, see 
SFP P, L P., 79 FERC at 63,176, we think it clear that the 
ALl, in implicitly promising thee Navajo's withdrawal 
would n " " " ot prejudtce ... the status and rights of  any other 
participants in proceeding," was referring only to the 
evidence that Navajo had placed into the administrative 
record. 

I!. The East Line 

SFPP's East Line rates [**37] were not grand- 
fathered under {~ 1803 oftbe EPAet, as EPR, as an ELS, 
had challenged them in the same September 1992 com- 
plaint in which it had protested SFPP's flow-reversal on 
the six-inch line. They were therefore "subject to protest, 
investigation, or complaint" within the year prior to the 
EPAct' s enaetrnenL Navajo later filed its own complaint 
against the East Line rates, and the Commission pro- 
ceeded under the ICA, which, in Section 15, empowers 
the Commission to set aside rate~ it finds "unjust or un- 
reasonable," and to "determine and preen'be what will 
be the just and reasonable ... rates, fares or charges to be 
thereelter observed." 49 U.S.C. app.,6 15(1) (1988). The 
ALl evaluatod SFPPs East Line rates pursuant to its cost 
of  service regulations, 18 C.F.R. ,8 346.2 (2004), found 
them unjust and unrewonable, and proceeded to set new 
ones in their place. ALl  Deetaior~ 80 FERC at 65,122- 
191. The Commission substantially affirmed the ALJ's 
dete~'nioafion in Opinion No. 435. 86 FERC at 61,084- 
III .  Under ['1282] the Commission's rate-of-retorn 
methodology, this involved determinations of  SFPP's 
embedded capital cost& [**38] its ye&ly operating ex- 
penses, allowances for other coat& and its appropriate 
re~e ofrefm'n. See 18 C.F.R. )~ 346.2(c). 

The proceedings before the Commission were com- 
plex, and many of the issues it decided in setting new 
East Line rates (and in determining that the previous 
rates were unjust or unreasonable) have not been chal- 
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lenged. As relevant to our review, the patties dispute 
only four discrete issues regarding the Commission's 
East Line rate-setting: (1) the starting rate base to which 
SFPP was entitled; (2) what tax allowance, i f  any, should 
be factored into rates; (3) the proper means of  recovery, 
if  any, of  SFPP's litigation expenses; and (4) the lreat- 
ment of  SFPP's claimed expenses for reconditioning por- 
tinns of  the East Line. 

The court reviews the Commission's ratemaking de- 
cision to determine whether it was arbitrary and capri- 
cious, see Association o f  Oil P4oelines v. FERC, 317 U.S. 
App. D.C. 376, 83 F.3d 1424, 1431 (D.C. Cir. 1996) 
("AOPL"), according special deference to the Commis- 
sion's expertise,/d, at 1431; see also In re Permian Basin 
Area Rate Cases, 390 U.S. 747, 790, 20 L. F~ 2d 312, 
88 S. Ct. 1344 (1968). [**39] The court thus examines 
the Commission's ratemakin 8 decisions to determine 
whether the Commission has examined the relevant data 
end articulated a rational connection between the facts 
found and the choice made. AOPL, 83 F.3d at 1431. The 
Commission must "cogently explain why it has exercised 
its discretion in [the] given manner." Exxon Corp. v. 
FERC, 340 U.S. App. D.C. 374, 206 F 3 d  47, 54 (D.C. 
Cir. 2000) (quoting Motor Vehicle MJ~s. Ass'n o f  U.S., 
Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 48- 
49, 7 7 L  Ed. 2d443, 103S. Ct. 2856(1983)). 

A. Starting Rate Base 

The Commission decided that to measure SFPP's 
overall investment upon which it is entitled to a return, 
SFPP should use its December 19, 1988 capital structure. 
Opinion No. 435-A, 86 FERC at 61,.~03-06. In asse~io 8 
the value of  a pipeline's invested capital, the Commis- 
sion's approach - stemming from its opinion in William.y 
Pipeline Co., 31 FERC P 61,377 (1985) ("Opinion No. 
154-B") -- weighs equity and debt-fmanced capital in- 
vestments made prior to 1985 differently, and SFPP con- 
tends that the Commission used the wrong historical ra- 
tio between [**40] the two in setting the starting rate 
base. 

Some explanation of  the "starting rate base" concept 
and ~ history is neceasm'y. Prior to June 28, 1985, the 
rate base to be included in oil pipeline cost of  service 
analysis was calculated under an Interstate Commerce 
Commissien CICC") valuation method, which combined 
elements of  original and reproduction cost. In Farmers 
Union Central Exchange, Inc. v. FERC, 189 U.S. App. 
D.C. 250, 584 F.2d 408, 417-20 (D.C. Cir. 1978) 
("Farmers !"), the court expressed concerns about the 
ICC's valustion methodology, particularly its tendency to 
overvalue easets so as to "exceed[] investment by a sub- 
stantial mnount." ld. at 415. After the Commission pro- 
posed to continue to use the I C e s  valuation method in 
Williams Pipeline Co., 21 FERC P 61,260 (1982), the 

court, on review from that decision, remanded the case in 
Farmers Union Central Exchange, Inc. v. FERC, 236 
U.S. App. D.C 203, 734 F.2d 1486, 1510-14 (D.C. Cir. 
1984) ("Farmers If'), and directed the Commission to 
consider alternatives, noting the widespread agreement 
among many experts that the I C e s  method "lacks any 
economic rationale. [*'41] " Id. at 1511 (internal cita- 
tion omitted). 

[ '1283] On remand from Farmers 11, the Commis- 
sion developed its current "trended original cost" 
method. Opinion No. 154-B, 31 FERC at 61,833-35. 
This method starts fi'om the original cost o f  a pipeline's 
eL~ets but smooths out depreciation and equity recovecy 
over the life of the pipeline, thereby avoiding the front- 
loading problems associated with a depreciated original 
cost methodology. Making the switch to this "lrended 
original cost" method required the Commission to ac- 
count for investments in existence at the time of  the 
change. Under the ICCs valuation rate base methodol- 
ogy, many of  these had been valued substantially above 
investment cost. See Farmers 1, 584 F.2d at 415. Setting 
their value to depreciated original cost would, in many 
cases, have significantly decreased their valuation for 
rate-setting purposes. See Opinion No. 154-B, 31 FERC 
at 61,836. To mitigate any abrupt reduction in pipeline 
earnings resulting from the change, the Commission 
permitted a one-time rate base adjustment - creating a 
so-called starting rate base - calculated by partially con- 
tinuing the ICC's valuation [**42] method to the extent 
of a pipeline's equity ratio, but e.ssessing its rate base at 
depreciated original cost to the extent of  its debt ratio. 
Opinion No. 154-B, 31 FERC at 61,835-37. Because the 
stated purpose of  this approach was to protect the expec- 
tations of  inve~tors who had invested prior to the switch, 
the Commission determined that the relevant debt-to- 
equity ratio would be a pipeline's capital structure as of  
the date of  Opinion 154-B, June 28, 1985, rather than its 
capital structure at the time rates ere set. See Williom.~ 
Pipeline Co., 33 FERC P 61,327, 61,640 (1985) ("Opin- 
ion No. 154-C"). 

The court has never reviewed the rea~nableness of  
the Commission's Opinion No. 154-B methodology, nor 
need we do so now, as no party has challenged whether 
that approach is faithful to the court's remand order in 
Farmers II, 734 F.2d at 1.$11-21. The ELS support the 
Commission's application of  the Opinion No. 154-B 
methodology, and SFPP contends only that the Commis- 
sion's use of  December 19, 1988 rather than June 28, 
1985 as the relevant snapshot of  the pipelines capital 
structure is not faithful to Opinion No. 154-B and its 
progeny. We torn, [**43] then, to SFPP's contention 
that the Commission acted arbitrarily and capriciously, 
and departed from past precedent without adequate ex- 
planation, in rejecting use of  the actual June 28, 1985 

I 
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2004 O.S- APg- LEXI~ the old ICC valuation method, appears less obvioUS than 
corpo- in the rate.of-return context, where pipelines receive 
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• of the pipeline s r • 
. . .~resentatiV _ ^.l~, to wh~hcr the 

• iS  n o t  .-. ~ ' V  • g O e S  o ,  l . it . .  ~cvp~S cha|leng . . . . . .  nnlymg thai 
pet. Dr. 1/. o ~ , -  . reasoned deers,o,,. _'_'ff, f,~etermlna" 
r,,mmiSsio n rowe. ,, , _  ,theConmaisston~" 
~a~dazd, and nothing anou, SFSP's relative risk ~evets 
finn of sFPP's, sPPL's, and 
was arbitrary or capricioUS. • . at the bulk of sFSP's busi- 

"r~e Commtssmn noted th~:_~ and mineral explora- 
the big=' 

n~w - . ~  which taceo ~ '  _ _ a , a ~ l  ,monOPUty 
tion inausm~, .~- .~,,4ine, a r ~ - * ~ -  
of competition t l ~  m* v.r- --=-.~ a fair rate of return and 

• ---led" gua~,,,,~-- Aertake a mai °r 
for ~ ertt~e l~_..~ that it proposed to u n ~ _  435-B, 96 
..,.fftcimatb" sc~u,~ , , , . ~ .  O~haion ~ "  . *..a 

. . . . .  " ia )~o~. - ,  isston -=~ • n beginning the Comm . 
¢gPanLS- t°- - ' ,  og7 MOSt h-npertant~,, -;.'~qine'S l'¢l'aUvclY 

,.~aoital structure f inanced w '~h  
ado t a --~ • This slrongtY 

s r r r  was to t..4  _.... sionir  
~n ~a~/. debt ano a . . -  ~-~, the n i p e  l i n e  w'a '~ ~ ah 
u . . . . . .  _...~at iudgnaent u. - -  7:  ~ '  . . . ,~ t-manCed w , - .  
su~g~ts a -~ . - -  ~an SFSI', when " - -  -:*,ion's view 
~ , t v  k ~  nsgy --, .teb L The Comutw-, , . .  ,.. ~ " " J  • - ' d  21.71"/t u . • • t ..ublic offerm~ 
7S29% eqUl~ ~ .  ~evel ~ o f  its m ~  v . . . .  than that 
th~a sPPP 's eqUtty ,~ .~.I the h i . l i n e s  tts~ - "  

m o r O  - a c c t l f a t e  ~Y 
- -  u-^n a reasoned vie~,. 

. ioUS pasent wm ba~ea ~t~ot~ of  the pipeline~ 

• ' -  ~ AS ~ e l w J t ~ U ~ -  - ~ , ~ l e  e s t l t t , .  . t . .  
rts~ _ • - ~rovide an a~.~-_-~. ~,=pp mk~es m~ 

mm~t w h ~  ~ " ' - "  ,,r although other reasonable 
_ _  a'.,-,md by ~ e  m ~ .  fo ~_. .  adopted for sFPP, 

u l r e - . ~ - _ , : ~ ,  might nave o~.. . . ,~. ,  reeaon~ertess 
i ~ O t - I ~ U i ~ J  I ' m ~ "  a . . ~  ; m , t : f l ' n a ~ U g .  l u ~  l h e  V e r y  
none would h u e  mextt~, - , . r  i s  confnmed by 

commission's position . .  • 
dlfferen t nature of the respective antittes' busatess o !  ~ r a "  of the . _.., ~,~,,een the c~pital su-uaur.es 

finns ~d  the stark c u n ~ ,  ":'t:~.. explains the Commts~ 
_-,. ado~aed "I'ne *'~m¢ re_.~'..~'~19, 195~, the ~ o,  

e,~m r 7  " use D e c ~ r ~  • ant snapshot of  
slOn'S cho~J  to 

gFFrs  uu, r - -  . - -  __ . . l ~ i t r l ~  / ,.,--- o an mv  . ets equity ~v©l: h.~ary. ^f~e t-manc~al mark  • 
[*'45] on the J U O ~ " "  

~ r r r  ^ . a  -o, , i ta l  SWtlCtoro lu~ t" -r-  
December t9, I 'seo ~,w 
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starting rate base cuicuintlon, the Commission improp- 
erly applied it "retroactively," thereby denying the pipe- 
line a fair chance to bring itself in line with the capital 
structure hypothesized. The Commission's use of  the 
December 19, 1988 capital structure was predicated on 
the conclusion that it was representative of  the pipeline's 
risks in 1988, and that there were "no rational grounds 
here to believe that SPPL's operations or business sub- 
stantially changed between June 28, 1985 and December 
19, 1988." Opinion No. 435-B, 96 FERC at 62,067. 
SFPP points to nothing that suggests otherwise. The 
starting rate base is an element of  the determination of  
the prospective rates "in dispute in this proceeding," and 
the Commission was neither altering past rates nor seek- 
ing to recover the pipeline's past losses in future rates; 
rather, it was determining ajuat and reasonable valuation 
of  the pipeline's investment for the purpose of  setting 
present rates. As such, there was nothing "retroactive" 
about the Commission's setting of  the [**49] starting 
rate base. 

Because the record contained suWtcient evidence on 
which the Commission could find that SPPL faced sig- 
nificantly lower risks than SFSP in 1985, and SFPP con- 
cedes that the Commission may depart from an actual 
capital structure in the starting rate base formula where it 
is not representative o fa  pipeline's risks, the court has no 
occasion to decide whether the Commission improperly 
relied on non-record material from Moody% Tnmsporta- 
Zion Manual regarding the poor financial condition of  the 
Southern Pacific Railroad during the relevant period. Nor 
need we decide whether the Commission's other basis for 
departing from SFSP's 1985 capital structure--its concern 
that SFSP's 78.29% equity component would yield an 
exorbitantly high starting rate base-would suffice to 
uphold its decision. Accordingly, we affirm the Commis- 
sion's starting rate base decision. 

B. Cost Issues 

1. Income Tax Allowance 

As one element of  the cost of  service allowable to 
SFPP, FERC included a 42.7% income tax allowance 
reflecting the interest in the regulated erztity held by a 
subchapter C corporation. All petitioners assigned this 
tax allowance as error. The §hipper petitioners, [**50] 
and inteTVenors supporting them, allege as ~ the rec- 
ognition of  any income tax allowance as SFPP is a lim- 
ited partnership that pays no income taxes. SFPP alleges 
as error the denial of  a full income tax allowance. Be- 
cause FERC has not established that its 42.7% allowance 
is the product of  reasoned decisionmaking and indeed 
has provided no rational basis for this part of  its order, 
we find that allowance to have been erroneous and we 
vacate. 

[ '1286] There is no question that as a general 
proposition a pipeline that pays income taxes is entitled 
to recover the costs of  the taxes paid from its ratepayers. 
We explained this proposition thoroughly in C/t/ of  
Charlottesville v. FERC, 249 U.S. App. D.C. 236, 774 
F.2d 1205 (D.C. Cir. 1985) (Sculia, J.). While we will 
not fully discuss the analysis set forth in that decision, 
we will briefly review the basic principles as background 
for the current controversy. 

The Commission must ensure that the rates of  juris- 
dictional pipelines ere "just and reasonable." 1~ at 1207 
(quoting 15 U.$.C.fl 717c(a) (1982)). This means that 
using the principles of  cost of  service ratamaking, Com- 
miasinn-approved rates [*'51] must yield "sufficient 
revenue to cover all proper costs," and provide an appro- 
priate return on capital. Id. (citing Public Service Co. v. 
Federal Energy Regulatory Com., 653 F.2d 681, 683, 
209 U.S. App. D.C. 426 (D.C. Cir. 1981)). Taxes, includ- 
ing federal income taxes, are costs. See id. at 1207. The 
difficulty in the application of  this seemingly straight- 
forward principle arises when "the utility is part of  a con- 
solidated group," only a portion of  which is regulated./,4 
Historically, the Commission has employed two differing 
methodologies for attrlbufion oftex costs in dealing with 
this difficulty. Again, City of  Charlottesville provides the 
background for understanding the two methodologies. 
Under the older, "flow-throngh" methodology, the 
Commission "derived an effective tax rate by determin- 
ing the ratio of  each [regulated] pipeline's taxable income 
to the total taxable income of all affiliates, multiplied this 
fraction by the group's consolidated tax liability, and 
divided this figure by the pipeline's taxable income." 1-4 
at 1207. Under the more recently derived "stand-alone" 
methodology, the Commission has sought to segregate 
the regulated utility, then determine "the taxable [*'52] 
income and deductions ... specifically attn'butable to the 
utility% jurhdictiunal activities." ld. Under this approach, 
the Commission then applies "the statutory tax rate ... to 
the tax base to yield the stand-alone tax allowance." ld. 
The prem~t controversy arises from the fact that neither 
of  these historic methods can by its terms be literally 
applied to the rates of  SFPP. 

The name of the jurisdictional pipeline operator ex- 
plains the origin of  the difficulty. SFPP, L.P,  is a limited 
parmer~ip - specifically a publicly-traded one. Both the 
flow-through and stand-alone methodologies presume 
taxable income generated by the regulated entity. Each 
arose in the context of corporate ownership of a jurisdic- 
tional pipeline by a tax-paying corporation which is part 
of  an aiTdiated group. Shipper petitioners concede that 
were SFPP a subchapter C corporation, a tax allowance 
would be appropriate in order "to insure that the regu- 
lated entity has the opportunity to earn i~ allowed return 
on equity." Lakehea~ 71 FERC at 62,314. But a limited 
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partnership operating jurisdictional pipelines incurs no 
income tax liabilit}. 26 U.~L(" fl 7v04 (d)(l;(L) 1"531 
I hereforc, shipper petitioners contend there is no rational 
ha.sis for FERC to approve an incmne tax allowance for a 
limited parmership that incurs no income taxes, lhus. 
shippers argue, FERC erred in allm~ ing exen a 42.7% tax 
allowance in the rates of  .~FPP. 

Shippers raised this argument before thc Commis- 
sion and the Commission discussed it in Opinion No. 
435. See 86 I"ER(" at 61,101-117; see also Opinion No. 
435-A, 91 PER(" at 61,508-09; ()pinion No. 435-B, 96 
H'.'RC at 62,0-7-7& In all of its iterations, FI-RC's dis- 
cussion of the issue has bcen in temts of the "Lakekead 
policy." FERC frst announced that policy in Lakehead, 
71 FERC P 61,33& and offered certain clarifications of 
thc policy in Lakehead I1, 75 FER(; P 61,181. "lhat 
['1287] case also involved ratemaking of a limited 
partnership. In I.akehead, the Commission declared that 
where a regulated pipeline is a non-taxed limited partner- 
ship, it will ]tot be permitted the same tax allowance as it 
would if the pipeline company were a corporation, llow- 
ever, FERC further ruled that where the limited partner- 
ship includes corporate partners, it would treat [**54] 
the partnership as being "in essence a division of each of 
its corporate partners" for purposes of determining an 
income tax cmnponent in the partnership's cost of service 
computation Lakehead, ~1 I.'ER(" at 62,315. Impor- 
tantly, FI-RC's opinion in Lakehead w ~  never subjected 
to judicial reviex~, aml neither this court nor an', other 
circuit has ever passcd on the validity of the Lakehead 
policy. Therelbre, v, hile FER(" may deem itself bound to 
follow that polio.s, x~e are not so bound and consider its 
validity lbr the first time in this application. All petition- 
ers urge us to reject it in whole or in part, though lbr dif- 
fering rea.sons. 

Commencing "Mth the assumption that it should ap- 
ply the Lakehead policy to SFPP's ratemaking, H:RC 
considered the question before it to be the determination 
of how that policy applied to a limited partnership com- 
posed of one partner (or partners) that is a subchapter C 
(taxpaying) corporatimt and other p~u'Iners that are not 
subchapter (" corporatim~s but rather individuals, sub- 
chapter S corporations, trusts, or other entities that do not 
incur corporate income tax. FERC's analysis is rooted in 
the rationale offered in Lalu,head [**55] . discussed m 
tile AI,J Decision, sue 80 FERC at 05,179, and adopted 
by the Commission in Opinion No. 435. see 86 kER(" at 
01,102. l'he Cmnmission bases that rationale on the 
"double taxation" incurred in the context of subchapter (" 
corporations, in which the profitmakmg corporation is 
liable for corporatc income tax and the shm'eholders of 
the corporation arc individually liable lot their individual 
income tax on dividends generated by the proftntaking 
corporations, n5 l'he Commission in l.akehead ruled that 

"becuusc the corporate tax is an extra layer of laxation. 
the Commission includes an element tbr the corporate 
taxes in the cost-of-service t,a insure that the regulated 
entity has the opportunity to earn its allowed return on 
equity." "1 I"AR(' at 62,314. This same rationale guided 
the Commission's computation of tax allov, ance for the 
nonmxpaying limited partnership, including rote or more 
subchapter C partners, throughout the Lalwhead adminis- 
trative litigation ~md the SFPP ralemaking now before us. 
Because SFPP, Inc., a subchaptcr C corporation, held a 
42.7% interest n6 in the SFPP limited partnership, the 
Cmmnission included in [**56] the cost of service com- 
putatimt for SFPP, LP., a 42.7% allowance for incmne 
taxes that would have been incurred had the pipeline's 
jurisdictional earnings been subject to corporate taxatimt. 
86 FER(" at 6 I, 103. 

n5 lit our discussion of the double-taxation 
ratiomde, v,'e are advertent to actual and proposed 
ch,'mges in corporate and dividend taxation occur- 
ring aftcr the ratemaking v,e now review. In view 
of the timing of the ratemaking, and of our reso- 
lution of this issue, no such changes are germane 
to our further amdysis. 

n6 A 41.7% limited partnership interest and a 
I% general partnership interest. 

Shippers contend that FER(' erred in including this 
incmne tax allowance, arguing that the AI.J was correct 
that because no income taxes have been or will be paid 
on SFPP's partnership income, the inclusion of" an in- 
crone tax allowance ill thc cost of  service constitutes 
alh)wance for "ph~mlom taxes." hL SFPP. mt the other 
hand, contends that the 42.7% allowance is in [ '1288] 
fact inadequate to reflect cost [ * '57 ]  of service. It ar- 
gues that the Lakeln, ad policy results in an understate- 
ment of  the appropriate income tax a]lo;vancc, and that 
the Commissimt should have applied a version of the 
"stand-alone" n'lethodology discussed above, treating the 
regulated entity a.s i f  it alone were responsible for laxes 
which would have been incurred on the same income had 
the jurisdictional pipeline been a taxable corporation. 

Because v,,e conclude that FERC's ratkmale does not 
support ils conclusion, we hold that inclusion of  the 
:12.7% income tax allowance in the cost of  service cmn- 
putation was erroneous and v,'e vacate FERC's order to 
that eff:ct. We further conclude that SFPP's arguments 
are not well-taken and reject the proposition that Ft'RC 
should have included rite 100% allowance that SFPP 
seeks. We forther conclude that the shipper petitioners 
offer a convincing analysis consistent v, ith ratemaking 
principles and governing lax,,', and that on the record be- 

I 
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fore us SFPP is entitled to no a l lo~ance  lor the phantom 
income taxes it did not pay 

We cannot conclude that FERC's inclusion of  the in- 
come tax allo',~ ance in Sl 'Pl"s  rates is tile product o f  rea- 
soned decisionmaking.  In l.c~kehead, as re-adopted in the 
opinion [ * ' 5 8 ]  heft)re us, the "reasoning" consists o f  a 
recitation o f  separately unassailable statements that do 
not together constitute a s.~ ling|sin leading to thc conclu- 
sion purportedly based on them. lhe  Commission in 
Lakehcad reasoned that: 

I. Under  cost-of-service ratemaking prin- 
ciples a regulated company is entitled to 
rates that yield sufficient revenue to cover 
its appropriate costs. 

2. lncon'te tax allowance is no different 
|ronl tile allowance for an.',' other costs. 

3. When the regulated entity is organized 
as a corporation, its revenues are taxed at 
the corporate tax rate and tile earnings o f  
the or, nets (shareholders) o f  the corpora- 
tion are then taxed on dividcnds at thcir 
particular rate. 

Iowance ~ith respect to income attributable to its corpo- 
rate partners." ld. The only further explanation that 
I:I'IRC offers for this conclusion is "when partnership 
interests are held by corporations, the partnership is enti- 
tled to a tax alloy, an te  1'"601 in its cost-ot~service for 
those corporate interests because tile tax costs will he 
passed [*12891 on to the corporate or, hers who must 
pa> corporate incomc taxes on their allocated share o f  
income directly on their tax returns." h t  

rhe Commission then goes on to "concludell  that 
[thc limited partnership pipeline] should not receive an 
income tax allowance with respect to incomc attributable 
to the limited partnership interests held by individuals ... 
because those individuals do nol pay a corporate income 
tax?' ld  at 62,315. Presumably,  however,  the individual 
owners pay individual income taxes. Also. presumably 
man,, owners (shareholders) o f  corporate holders o f  lim- 
ited partnership interests ~ i l l  not be paying taxes on 
dividends as corporations often do not generate divi- 
dends, n71n the original l, akehead opinion, the Commis- 
sion had little flit |her to say about v, hy it distinguished 
between the corporate taxes o f  corporate unit holders and 
the individual income taxes o f  individual unit holders. In 
Lakehead I1, and in the opinions ~ e  review today, the 
Comnlission did offer some attempt m explain the dis- 
line|ion. 

I 
I 
I 
I 
I 
I 
I 
I 

71 FI£RC at 62,31.1. 

l ' o  thai point the Collullission's statements are unas- 
sailable, l towever ,  tile Con'unission fi.fllows these state- 
ments with a rather c~'ptic statement. "Because the cor- 
porate tax is an extra la~,er o f  taxation, the Commission 
includes an clement for the corporate taxes in the cost-of- 
service to ensure that the regulatcd entity has the oppor- 
tun| b" to earn its allowed return on equity, f lowere t ,  
there is no allowance for the taxes paid by the owners o f  
the corporation. [**5ql " hL Again, the second o f  these 
two sentences is inarguable, but it is not at all clear what 
the Commission means by the first. It would seem to 
follow from the Commission's  own reasoning in the pre- 
ceding elements o f  analysis, as ~ ell ~m fundamental prin- 
ciples o f  rainmaking, that if the corporate tax is to be 
included in the cost-of-service, it is not because it is "an 
extra layer o f  taxation," but rather because it is a cosr hi. 
In tile Commission's  ov, n ~ords,  a tax al lowancc is "no 
ditterent from the allowance tbr any other cos ts"  At. 
l: 'resumabl) ~l~atever tax rate '¢.zt,, applicable to a tax- 
paying regulated entity ',~ould be included in the cost-of- 
service analysis, nor does anything said by the Commis- 
sion in Lab,  head or in the opinions betbrc us dispute that 
presumption. From this line of  "reasoning," |:|~RC pro- 
tended to conchlde that the limited partnership operating 
a jurisdictional pipeline "is entitled to an income lax al- 

n7 As noted in n.5, .~lqwu. changes in tax 
la~s subsequent to tile Commission's  opinion 
herein may further affect the asymmetry of  in- 
cluding in ratemaking allowance fnr the corporate 
tax o f  corporate unit holders but not the indb.'id- 
ual tax o f  individual unit holders. 

In Lakehead II. I 'I-RC considered the argument o f  
the Lakehead limited partnership that the Commission's 
rethsal to grant a tax al lowance reflecting the tax liabili- 
ties of  all limited partnership unit holders, whether or  not 
each holder ",,,'as a subchapter C corporation, did not 
comport with the Conunission's own "actual taxes paid" 
rationale, because the Commission,  under the "stand- 
alone" tax policy discussed above, would permit "a regu- 
lated emit3, to collect a fair tax al lowance even where no 
actual tax liability is incurred." Lal~ehead 11, 75 F K R ( ' a t  
61.594. Lakehead I1 went on to argue that under this ra- 
tionale, even if the jurisdictional emi t )  is a non-taxed 
limited partnership, "rate payers should be responsible 
for the tax liability otherwise associated with the revenue 
generated t?om the jurisdictional activities, without re- 
gard to any actual anlount paid to the IRS." M. In reject- 
ing the argulnent, the ( 'ommission stated, no doubt cor- 
rectly, that in tile case o f  a .jurisdictional corporate sub- 

I 
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sidia D of  a corporate group. "the allov, ed equit', return 
generates an actual tax liability for tile pipeline that must 
be paid to the IRS, either in cash or through 1 " 6 2 ]  the 
use of  another member's deductions.., l~ither way. tile tax 
liability o f  the jurisdictional compan,, is a real cost o f  
providing ser,.ice " hL at 61,595 (citing .Vi)rthertl Borch.r 
Pipehne ('o., 67 PER(? t'  61.194.61,110-11 (1094)). As 
applied to tax liability generating corporate subsidiaries 
engaged in jurisdictional activities, the Commission's 
statement is again quite delcnsible, when such a subsidi- 
ary does not itself incur a tax liabilib'  but generates one 
that might appear on a consolidated return of  the corpo- 
rate group. The difficulty arose ",,,hen the Cnmmission 
attempted to take tile next step and exphfin why this rea- 
soning applied to an entity that is a non-taxable limited 
partnership and to justify.' discriminating between allo~- 
antes for the tax liability o f  corporate unit holders and 
tile tax liabilits o f  those unit holders who are individuals 
or other',vise not subchapter C corporations. The Com- 
mission's reasoning on that point extends lbr t~o more 
paragraphs, but is summarized in the following statement 
immediately following the last quoted language f'rom 
Lakehead 11: 

111 contrast, there is no ,:orporate tax l i- 
ab i l i ty  associated with individual [**63] 
partners' equity return and therefore it is 
['12901 not appropriate to allow l.akc- 
head to collect for such amounts in its 
cost-otZservice 

ld. This does not supply reasoning lbr differentiating 
bct',veen indi',idua[ ,'rod corporate tax l iabili ty It is 
merely restating the proposition that tile Commisskm is 
so differentiating. Otherwise stated, the Commission is 
once again simply declaring: we are including a tax al- 
lo;vance for corporate tax liabilit'.; we are not allo~ ing a 
deduction for individual income tax liability. "Po re- 
phrase a proposition is not the s~une a.s supplying sup- 
porting reasoning. In short, the Commission's opin ions in 
Lakehe~td do not evidence reasoned decisionmaking tor 
their inclusion in cost o f  service o f  corporate tax allow- 
ances for corporate unit holders, but danial o f  individual 
tax allnwances reflecting the liability o f  individual unit 
holders. 

Nonetheless, ~e  could sustanl the Connnissiofl's de- 
cision if  the opinions we review had added the reasoned 
dccisionmaking lacking in Lakehead. They do not. Be- 
fore the court, the Commission's counsel argues thal the 
distinction is justified in the reasoning offered b) the 
AI.J in the portion o f  his decision aflirmed 1°°64] b> the 
Commission. f h e  AI.J, attempting to apply the Lakehead 

policy, had reasoned that "irwestors in a regulated pipe- 
line are entitled to, a return 'con]nl,ansurute with returns 
oll ia'.estments in other enterprises ha; ing corresponding 
risk.' " A l l  Decision. 80 FLR(" at 65.1"7 (quoting /" I 'C 
v. Ilope Natural Gas Co., 320 U.S. 591, 6#3. 88 L. Ad. 
333. 64 .~" ('t  2SI (1944))  Still struggling v. ith the 
I.akehead policy ,.,. hich had permiued a corporate income 
tax allowance but not an alloy, ante for tile tax liabilit.', o f  
other investors in the limited partnership, tile AI,J con- 
cluded "because there is no dual taxation, a tax allow- 
ante is not necessary to ensure that an individual limited 
partner obtains a 'comlnensurate return.' " hl  We agree 
thal the AI,J's invocation of the l lope :V~lural (;us ('o. 
principle was apt. but unlike the Connnissiun. v.'e agree 
that the conclusion he based it on '.'.as sound. 

"fhe l lope \'¢ltt¢ral Ciu.y decision did not itself in- 
volve attribution of tax liability lbr purposes o f  determin- 
ing alloy.antes and ratemaking. It did ho;'.ever, apply 
general principles of  ratemaking that are instructive in 
that context, As the Con'lmission argues to its. that deci- 
sion teaches [*°651 that the Commission's ratemaking 
function involves "a pragmatic assessment o f  whether 
the rates prescribed lbr a pipeline will support its serv- 
ices and pro,,ide a reasonable returft to its investors." 
FI!RC Br. 60 (citing Ilope Nurtural Ga.s', 320 U.S. at 602; 
karmers IL -34 IC2d at 1502). ltowe~er, tile Commis- 
sion's premise again does not lead to the Commission's 
conclusion. I he AI.J correctly deri',ed fron't t tope ,Vatu- 
ral  (Va~" the more spccilic principle that the regulating 
commission is to set rates in such a fashion that tile regu- 
lated entity yiekls returns lbr its investors commensurate 
~ith returns expected from an anterprise o f  like risks. 
Were the corporate unit holders investing in a non- 
regulated enti b' o f  like risk and other~ isc similar return, 
they ~ould of  course expect to pay their o~n corporate 
tax on any profit they might realize from that investment. 
Should that profit generate dividends li'om the corpora- 
lions, the shareholders ~ould expect to pay their own 
taxes on such dividends, n8 Likewise, individual inves- 
tors in such a non-regulated enterprise would expect to 
pay their individual taxes thereon. Granted, the second 
group o f  investors '.',uuld [**66] pay one level o f  taxa- 
tion; tile first group, at least potentially, t~o layers o f  
ta~.ation ['12911 l 'his is a product of  the corporatc 
form. not of  the regulated or unregulated nature of  the 
pipeline or any comparable in',estment or o f  the risks 
involved therein, lherefore, consistent v,.ith Hope Natu- 
ral Gas. the AI.J correctl,, concluded that where there is 
no tax generated by tile regulated entit3, either slandthg 
alone or as part o f  a consolidated corporate group, the 
regulator cannot create a phuntonl lax in order to create 
an allowance to pass through to tile rate payer The 
Commission erred when it rciected the AI.J's conclusion. 

I 
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n8 See footnotes 5 and 7, supra. 

As we have recited repeatedly above, and as the 
Commission itself has recognized in this ve W proceed- 
ing, under cost-of-service principles, a regulated com- 
pany is entitled to a rate design to yield sufficient reve- 
nue to cover its appropriate cost; income tax allowance is 
no different from the allowance of  any other costs. The 
regulated pipeline generates [*'67] many costs, for ex- 
mnple bookkeeping expanses. Presumably those hook- 
keeping expenses are recoverable in its rates. Its corpo- 
rate unit holders, if any, presumably also have bookkeep- 
ing expenses. The bookkeeping expenses of  the corpo- 
rate unit holders are not recoverable in the rates of  the 
pipeline, even though the corporation and its sharehold- 
ers each may independently be paying bookkeepers and 
eccountants unlike individual unit holders who pay only 
for their own accounting. All of  this makes sense, it 
makes equal sense when applied to income taxes. 

SFPP, while raising its own objections to the Lake- 
head policy, joins the Commission in opposing the ship 
per petitioners' erguments that no income tax allowance 
should be included in the ratemaking. SFPP, however, 
argues that the Commission not only did not err in in- 
cluding the potential tax liability of  its corporate unit 
holders, it instead erred in not including the potential lax 
liability of  its individual or other non-subehapter C cor- 
potato unit hoiders. That argument serves to illustrate 
further why the ALJ was correct in including no such 
pass-through or phantom taxes at all Under the Commls- 
sion's present ordar, the imputed tax [**68] liability of 
the corporate unit holders creates an allowance included 
in the making of  the rate for the pipeline. The ratapayers 
pay that rate for the product shipped, but the allocation of  
the nontaxed profit of  the limited parmership pipeline is, 
so far as file record reflects, subject to division among 
the unit holders rateably according to their interest in the 
limited partnership, not affected by how their share of  
file pmfm will ultimately be taxed. Therefore, even fffile 
Commission's goal of  changing the risk analysis of  "dou- 
ble-taxed" investors were a valid one, it is not being ac- 
complished. The inclusion of  the phantom taxes in the 
rate changes the profit margin for all unit holders in the 
untaxed limited partnership, not just those who ere trader 
a particular tax structure. Therefore, SFPP may well be 
correct that if such an allowance were allowable at all, it 
should have been allowed for the imputed taxes poten- 
tially incurred by all unit holders who realized taxable 
income from the untaxed profits of  the limited partner- 
ship of the pipeline. For the reaaons set forth above, we 
hold that the fu'st step of  this analysis is erroneous - that 
is, we hold that no such allowance [**69] should be 
included. 

Both FERC and SFPP argue that the position we 
adopt today is inconsistent with the "stand-alone" meth- 
odology approved by this court in City of  Charlottesville, 
for ree.~ns related to the so-called "actual tax" principle 
discussed therein. City of Charlottesville, 774 F2d at 
1207, 1215. Again, we will not rehash the full analysis of  
City of  Charlotte~ille, but simply will remind SFPP that 
the stand-alone principle as approved in City of Char- 
lottesWlle ['1292] dealt with the imputation of  taxes 
within a corporate structure where the imputation was 
made necessary not by the non-taxable, non-corporate 
nature of the regulated entity, but by the allocation of  
profits and losses among the related members maintain- 
ing separate balance sheets within a consolidated corpo- 
rate group. While it is Irue that then-Judge Scalia posited 
the applicability of  the stead-alone methodology to a 
circumstance in which taxas were "not necesaarily ... 
paid,"/d at 1215, that analysis dealt with the use of  "ac- 
tual or estimated taxes paid or incurred" rather than being 
limited to actual taxes paid. But the part of  the City of  
Charlottesville opinion in which [**70] that discussion 
occurred dealt with the argument that the taxes, though 
properly estimated and actually incurred, might not ever 
be actually paid because of  such factors as losses gener- 
ated in the corporate structure, or the allocation ofprofits 
between and among taxable years in such a fashion as to 
result in a different tax actually being paid, if any at all. 
See id. at 1214-15. Nothing in the City of  Charlottesville 
opinion suggests that it is the business of  the Commis- 
sion to create tax liability when neither an actual nor 
estimated tax is ever going to be paid or incurred on the 
income of the utility in the ratemaking proceeding, n9 

n9 At least equally inapposite is Carolina 
Power and Lightv. FERC, 274 U.S. App. D.C 5, 
860 F.2d 1097 (D.C. Cir. 1988). SFPP relies on 
Carolina Power and Light for the proposition that 
"the Commission is not obligated in prospective 
ratemaking proceedings to match rates dollar for 
dollar with taxes paid to the Internal Revenue 
Service." ld at IlOl (internal quotations omit- 
ted). There, again, we dealt with the computation 
of the precise amount of  taxes to be passed 
through, not whether the Commission could cre- 
ate u tax liability out of  whole cloth to pass 
through to rate payers ofu nontaxable utility. 

[*'71] 

Finally, SFPP argues that adopting the Lake/tend 
policy and applying it to this case to restrict the allow- 
ance to the taxes o f  the corporate unit holders as opposed 
to imputing the taxes of  all unit holders "runs directly 
contrary to legislation in which Congress expressly 
sought to encourage the publicly U'aded partnership 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

g 

/ 

411 

4 a  

41  

g 

eP  

I l l  

qll  

41P 

ql t  

Pagel7 
362 U.S. App. D.C. 438; 374 F.3d 1263, *' 

2004 U.S. App. LEXIS 14930, **; 160 Oil & Gas Rep. 703 

formed for oil pipelines and other selected indusu'ies." 
Undcrlying this argument is Cong~ess's 1987 enactment 
of Section 7704 of  the Internal Revenue Code. 26 (/.S.C. 
fl  7704 (added by Pub L. 100-203, Title X, 0 10211(a), 
Dec. 22, 1987, 101 SIaL 1330403). UnderSectio, 7704, 
Congress decreed that, in general, publicly a'aded limited 
partnerships would be taxed as corporations. However, 
Congress made the policy decision that for a limited 
number of industries, including "pipelines tranaporting 
gas, oil, or products thereof," limited partnerships should 
operate without taxation to encourage investment in 
those critical industries, lcL fl  7704(d)(l)(E). SFPP ar- 
gues that because Congress singled out a narrow cate- 
gory of  eutarprises with the intent to facilitate investment 
in such enterprises by providing a tax-efficient [**72] 
means to raise capital, FERCs policy is inconsistent with 
congressional intent because it provides a smaller incew 
tive than would be the case if it granted an allowance for 
phantom taxes based on all unit holders instead of  simply 
the corporate ones. This is a classic case of  an argument 
proving too much. 

SFPP's argument would equally apply to any deci- 
sion by the Commission that caused the pipeline lower 
allowances rather than higher. Unsurprisingly, SFPP is 
able to offer no precedent for the proposition that we 
should compel the Commission, or any other agency, to 
adopt a rate strucOare bringing it into line with the per- 
ceived intent of  Congress to achieve objectives in gen- 
eral, as opposed to consistency with the mandate adopted 
by Congress [ '1293] in furtherance of such objectives. 
As we have noted in other contexts, congressional man- 
dates to agencies to carry out "apeciftc statutory diroc- 
tivas defme[] the retevant functions of  [the agency] in a 
particular area." Michigan v. EPA, 348 U.S. App. D.C. 6, 
348 U.S. App. D.C. 7, 268 F.3d 1075, 1084 (D.C. Cir. 
2001). Such a mandate dace not create for the agealcy "a 
roving commission" to achieve those or "any other land- 
able goal." ld. The [**73] mandate of  Congress in the 
tax amendment was exhausted when the pipeline limited 
parmership was exempted from corporate taxation. It did 
not empower FERC to do anything, let alone to create an 
allowance for fmtitious taxes. 

For the reasons set forth above, we vacate the tax- 
allowance portion of  the FERC opinion end order allow- 
ing recovery for income taxes not inctaxed and not paid. 

2. Litigation Costs 

This case has been an expensive one. At the time of 
the ALl  Decision, 80 FERC P 63,014, SFPP sought to 
recover $15.1 million for litigation expenses and associ- 
ated costs related to Commission and certain civil litiga- 
tion. This included • $ 12 million IRigation expenses 
reserve plus $ 3.1 million that SFPP claimed was a direct 
expense associated with this rate proceeding and related 

civil litigation. By the time this case reached its second 
rehearing in 2001, Opinion No. 435-B, SFPFs ~tual 
costs appear to have ballooned much higher; the pipe- 
line's 2002 compliance filing places its cumulative costs 
litigating this rate proceeding, as well as litigating and 
settling related civil litigation, at over $ 48.1 million. 

a. Rate Litigation 

In keeping with Iroquois Ga.~ Transmission ~vs. v. 
FERC, 330 US. App. D.C. 271, 145 F.3d 398 (D.C. Cir. 
1998), [**74] and its own precedents, the Commission 
considered SFPPs rate litigation to be "part of its normal, 
ongoing operations" and allowed SFPP to recover these 
costs from shippers. It did not, however, permit recovery 
through a permanent rote increase. Reasoning that 
SFPPs regulatory litigation costs, if "included in embed- 
ded rates," would "artificially inflate the level of rates 
between rme c.~es," because the rate pToceuding that 
caused most of the costs was now over and was not 
likely soon to recur, the Commission refused to factor 
them into SFPP's indexed rates, lnstaad, the Commission 
allowed SFPP to recover its ~ctual regulatory litigation 
costs in the form of an amortized five-year surcharge, 
with recovery of  costs incurred after the 1994 test year 
offset by the amount which SFPP had collected in excess 
of  the just and reasonable rates from shippers that did not 
file complaints within the appropriate period. The court 
reviews, therefore, two distinct decisions of  the Commis- 
sion: to use a temporary surcharge in lieu of  a rate in- 
crease to recover SFPP% rate litigation costs, and to off- 
set the post-1994 surcharge by the amount of  reparations 
that would have been due non-complaining [*'75] ship- 
pars. 

No party challenges the Commission's decision that 
SFPP% rate litigation costs am recoverable. This does not 
mean, however, that SFPP was automatically entitled to 
have those expenses treated as part of  its indexed rates, 
as if the unusually high costs it incurred in this proceed- 
ing would regularly recur until the next rate proceeding. 
SFPP contergis that it was entitled to have a litigation 
reserve factored into its cost of  service, because it in- 
cun'ed significant regulatory litigation expenses in the 
test year, 1994, and was bound to continue to incur costs 
litigating matters before the Commission in the future. 
Yet nothing in the record suggests [ '1294] that any 
other matters SFPP has pending before the Commission 
wil l  generate costs close to those in this rate proceeding. 
A glance at SFPPs compliance filing confirms that its 
litigation expemes have dropped significantly from the 
levels they reached between 1994 and 1997. The Com- 
mission's reasoning for denying the rate increase, that 
there was "no assurance that SFPP's litigation costs 
would exceed $ 2,914,114 a year for the several years 
that the 1994 rates are likely to remain in effect," Opin- 
ion No. 435-B, 96 FERC at 62,075, [*'76[ seems quite 

qll  



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

g 

m 

911 

Q 

g 

I 

I 

Page 18 

362 U.S. App. D.C. 438; 374 F.3d 1263, *; 
2004 U.S. App. LEXIS 14930, **; 160 Oil & Gas Rep. 703 

reasonable. The Commission has not denied all recovery 
of  these costs but simply limited SFPP's recovery to its 
actual costs defending this proceeding and required that 
those costs be removed from rates once they were repaid. 

Where the Commission took a more novel approach 
was in how it implemented this surcharge. While SFPP 
was permitted to recover its 1993 and 1994 regulatory 
litigation costs in full, the Commission offset the sur- 
charge for later years by the amount SFPP had collected, 
in excess of rmm ultimately set by the Commission, from 
shippers that did not challenge the rates and were there- 
fore not entitled to reparations. SFPP contends that this 
novel approach of  deducting "unclaimed reparations" 
from the surcharge deprived it of  a full recovery, be- 
cause, in effect, it recovered nothing at all for litigation 
costs incurred after the test year. 

Although the Commission does not cite any prece- 
dent for this offset, the apparent novelty ofthis approach 
does not render it unreasonable. As the Commission 
noted, the costs of  this proceeding were "high for all pas- 
ties," and the issue is "how those costs can be most equi- 
tably allocated." lcL at 62,074. [*'77] In setting prospec- 
tive rates, the Commission could reasonably conclude 
that because SFPP had reaped a windfall by charging 
rates in excess of  those ultimately deemed just and rea- 
sonable in the same past years for which it was claiming 
supplemental expenses above those it would prospec- 
tively incur as part of its cost of  service, it should be re- 
quired to first fund its litigation expenses out of  that pool 
before it could begin charging those costs to its custom- 
ers anew. While SFPP contends that this unfairly benefits 
shippers that sat on their Hghts by not filing complaints 
against SFPP's rates, and that Section 16 of  the ICA only 
authorizes reparations for shippers who have filed such 
challenges, see 49 U.S.C. app. fl  16(1) (1988), it pre- 
sents no justification for being entitled to keep this wind- 
fall. The court therefore affirms the Commission's sur- 
charge mechanism and its corresponding offset, subject 
to the qualification that, depending on what rates ulti- 
mately result from this proceeding on remand, the sur- 
charge might require recalculation. 

b. Civil Litigation Expemes 

SFPP also challenges the Commission's decision to 
disallow recovery in the East [**78] Line rates of  sig- 
nificam expenses SFPP incurred in civil fittgation de- 
fending its reversal of  flow on a segment of  six-inch pipe 
running between Phoenix and Tucson. SFPP% flow re- 
venal removed capacity from the East Line in order to 
allocate it to the West Line. While this benefitted West 
Line shippers, it would be, as the Commission recog- 
nized, inequitable to include these costs in the East Line 
rates, for "there appears no reason why ratepayers should 
bear the expense of  defending conduct that had no ex 

ante prospect of benefitting them." See lroquob Gas, 
145 F.3d at 401; see also Mountain States Telephone & 
Telegraph Co. v. FCC 291 U.S. App. D.C. 207, 939 F.2d 
103I 1043 (D.C. Clr. 1991) ("Mountain States r ) .  The 
Commission's recognition that litigation of this sort lacks 
the requisite nexus to the provision of  [ '1295] SFPP's 
East Line service to ~stify inclusion in those rotes was 
not unreasonable. 

SFPP was embroiled in lengthy litigation in Arizona 
and Texes state courts with EPR and Navajo, two East 
Line shippers, regarding SFPP's reversal of  flow on the 
six-inch line, one of  SFPP% two pipes running between 
Phoenix and Tucson. That litigation [**79] ultimately 
cost SFPP, according to its 2002 compliance filing, over 
$ 23.7 million. SFPP also has an eight-inch pipe running 
between the two cities. The slx-inch line had been in 
West Line service from 1989 to 1991. When SFPP un- 
dertook an expansion of the eight-inch line (which had 
been in East Line service) SFPP temporarily assigned the 
six-inch line to the East Line. Upon completion of  the 
expansion project, SFPP entered an agreement with 
ARCO, a West Line shipper, to return the slx-inch line to 
West Line service, thus restoring West Line service to 
Tucson. EPR and Navajo sued to enjoin the reversal, 
alleging that SFPP had contractually agreed to provide 
them the extra capacity, that they had engaged in costly 
investments in reliance on those agreements, and that the 
line reversal was motivated by a desire to drive the two 
shippers out of  business. As noted, EPR also filed a 
complaint with the Commission challenging both the 
flow reversal and SFPP's East Line rates, thereby initiat- 
ing this rate proceeding. The ALJ dismissed the portion 
of  EPR's complaint dealing with the flow reversal for 
lack of  jurisdiction, noting that because the Commission 
has no jurisdiction to prevent SFPP [**80] from aban- 
doning service on the six-inch line, it also lacks authority 
to adjudicate allocation disputes as between shippers 
servMg different markets along the line. ALl  Decbton, 
80 FERC at 65,161-64. No patty has sought review of 
that ruling. The litigation then proceeded in other courts 
with SFPP ultimately entering into settlements with both 
shippers. 

The ELS' lawsuit based on SFPP's reallocation of  
capacity from the East Line to the West Line, and the 
corresponding litigation costs incurred by SFPP, while 
caused, in the immediate sense, by EI~,  were not costs 
of  East Line service or expenditures benefitting the SFPP 
system generally. They were costs, if anything, of  mak- 
ing capacity available to the West Line at the East Line's 
expense. SFPP did not seek to recover its costs from 
West Line shippers, either in the cost of  service or by 
capitalizing them into the rate base, presumably because 
of  the Commission's earlier ruling that the West Line 
rates ware grandfathered under Section 1803 of  the 
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EPAct, and therefore not subject to increase in this pro- 
ceeding. Instead, SFPP sought to recover them from East 
Line shippers. 

The Commission rejected this attempt, concluding 
[* '81]  thal SFPFs costs in settling these matters "arose 
out of  litigation unique to the conditions of [EPR and 
Navajo]," and, as such, were not costs that related to the 
provision of  East Line service as a whole. Opinion No. 
435, 86 FERC at 61,106. On reheering, the Commission 
ruled that the costs of litigating these matters were not 
recoverable, because "civil litigation of  this type" involv- 
ing "assertions of anti-competitive behavior and breach 
of contract to make capacity available" does not "address 
legal costs and remedies that SFPP would normally incur 
in the conduct of  its common carrier operations." Opin- 
ion No. 435-A, 91 FERC at 61,513. Therefore, the 
Commission concluded, SFPI's litigation expenses were 
"extrent~inery." ld. On further rehearing, the Commis- 
sion reaffirmed its ruling that SFPP could not recover 
such litigation costs in its rates. Opinion No. 435-B, 96 
FERC at 62,070. 

Under the Commission's accounting regulations, ex- 
Iranrdinary costs are defined as [*1296] costs that 
"possess n high degree o f  abnormality and [are] of  a type 
olessly unrelated to, or only incidentally related to the 
ordinary and typical activities of  the entity" [**82] and 
ere "not reasonably expected to recur in the in the fore- 
seeable future," 18 C.F.K pt. 352, General Instructions, 
I-6(a). SFPP's flow reversal was not itself unique, for it 
had changed the direction of  flow on the six-inch line a 
year before during the expansion of the eight-inch line. 
Nevertheless, as none of  these prior reversals had gener- 
ated legal disputes of  this scope, the Commission could 
reasonably conclude that this type of civil litigation, "an 
action that would not arise in the normal course of  the 
pipeline's operations," was not likely to recur. Opinion 
No. 435-B, 96 FERC at 62,070. 

The remaining question is whether the Commission 
used the correct standard in determining that these costs 
were "clearly unrelated to, or only incidentally related to 
the ordinary end typical activities of the entity." SFPP 
contends that any reading of this portion of the Commis- 
sion's regulations must comply with Iroquot, Gas, 330 
U.S. App. D.C. 271, 14.5 F.Jd 398, and Mmmtain States 
TeL & Tel. Co. v. FCC, 939 F.2d 1021. 1034, 291 U.S. 
App. D.C. 193, pertieularly the latter decision's admoni- 
tion that "if  expenses ere properly incurred, they must be 
allowed as part of the composition of  [* '83]  rates. Oth- 
erwise, the so-c~led allowance o f  a return upon the in- 
vestment, being an amount over and above the expenses, 
would be a farce." Mountain States, 939 F.2d 1021 at 
1029 ( in . rea l  citations omitted). 

P ~ e l 9  

SFPP's position that capacity allocation litigation is 
an inevitable cost of  doing business with two shipper 
camps competing for the same markets is not without 
some persuesiven~s. The court has generally taken u 
somewhat broad view of which litigation costs entities 
regulated under rate-of-return ratemaking should be 
permitted to recover. In Iroquo~ Gas, the court vacated 
the Commission's presumptive disallowance o f  n gas 
pipeline's litigation costs defending alleged environ- 
mental violations during cons~uction, reasoning that thc 
Commission must analyze whether the purported envi- 
ronmental violations were for ratepayers' benefit rather 
than simply presuming the imprudence of  supposedly 
illegal activity. 145 F.3d at 399-403. Similarly, in Moun- 
tain States 1, 939 F.2d at 1029-35, the court vacated an 
FCC order denying a carrier's recovery of  antitrust litiga- 
tion expenses, and, the serue term, in Mountain States 
Telephone and Telegraph Co. v. FCC, 291 U.S. App. 
D.C. 207, 939 F.2d 1035 (D.C. Cir. 1991) [* '84]  
("Mountain States IF), remanded a rule presumptively 
denying recovery o f  litigation and judgment costs result- 
ing from findings of  illegal activity, expressing concern 
that such a rule might discourage utilities from taking 
appropriate legal risks that would ultimately benefit their 
ratapayers, ld at 1042-47. 

The Commission stated that it did not consider Iro- 
quois Gas apposite because in that case, the underlying 
activity - construction of  the pipeline pursuant to the 
Commission's certificate authority - was something over 
which the Commission had jurisdiction and whose pru- 
dence the Commission could evaluate. Opinion No. 435- 
B, 96 FERC at 62,070-71. By conU'ast, the Commission 
viewed SFPP's underlying business decision to reverse 
flow on the six-inch line as "beyond the Commission's 
remedial authority." Proceeding on the premise that it 
lacks jurisdiction over market entry and exit, the Com- 
mission appmently takes the position that it is incapable 
of evaluating the prude~co of  legal expenses incurred in 
the course of alther, and therefore cannot include them in 
commOn carrier rates. 

The salient eriterion under Iroquois Gas und Moun- 
tain States H [* '85]  for the recovery of legal expendi- 
tures by regulated entities is whether the underlying ac- 
tivity being [*1297] defended in the litigation serves 
the interests of ratepayers. See Iroquois Gas, 145 F.3dat 
401-02; Motmtain States 11, 939 F.2d at 1043-47. The 
court need not address whe~er the CommiSsion can rea- 
sonably deny the recovery of  all nonjurisdictional litiga- 
tion expenses associated with "both [market] retry and 
exit by the pipeline," Opinion No. 435-96 FERC at 
62,070, because the issue in this proceeding is more nar- 
row, and ar is~ only with regard W the inclusion of  mar- 
ket exit costs in the East Line rates, not market entry 
costs in the West Line rates. Whatever might be a corn- 

O 
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mon carrier's entitlement to recover any nonjurisdicdonal 
litigation costs associated with the initiation of common 
carrier service, h is not unreasonable for the Commission 
to refuse to allow a common carrier to charge ratepayars 
for the cost of  taking capacity away from them. The 
Commission's initial determination that the flow-reversul 
litigation at issue was unrelated to the provision of  East 
Line service was reasonable, and we afl-n'm on that basis. 
The [**86] Commission recognized that, unlike in lro- 
quo/~ Gas, SFPP's litigation did not "arise[] under regu- 
latory obligations that apply to the system as a whole," 
and noted the "common sense observation by the East 
Line shippers that the costs end awards relating to their 
litigation will be berne primarily by themselves if the 
litigation and settlement costa are included in the East 
Line rates." ld. at 62,071. As only the East Line rates 
were at issue, the court understands the Commission's 
statement, that SFPPs civil legal expenses arising from 
the reversal dispute are not those "that SFPP would nor- 
maily incur in the conduct of  its common carrier opera- 
tions," to refer narrowly to SFPP's "common carrier op- 
eratious" on the East Line, end not more broadly to 
SFPPs "common carrier operations" generally. This ap- 
p roa~  is reasonable, because the cost of  cancelling serv- 
ice is not a cost of providing it. 

c. Allocation o f  litigation costs 

More problematic is the Commission's decision that 
the East Line rates should bear half of  SFPP's recover- 
able litigation costs. Opinion No. 435-A, 91 FERC at 
61,513. The rate proceeding included beth East Line 
rates end [*'87] the dispute about whether West Line 
rates were grendfathered. Some litigation costs may have 
been exclusive to each line, whereas others were com- 
mon, but the record does not contain precise information 
regarding how much of SFPP's legal expenses can be 
at~'buted to each portion of  the rate litigation. The West 
Line accounts for roughly twice the throughput of  the 
East Line, and the Commission had initially reasoned 
thal due to the more complex nature of  the West Line 
issues litigated in the regulatory proceeding, costs should 
be apportioned volumetrically between the lines. Opinion 
No. 435, 86 FERCat  61,106. On rehearing, the Commis- 
sion reversed itself and split the corn evenly. Opinion 
No. 435-A, 91 FERC at 61,512. The Commbsion stated 
that the ALl, who initially presided over the case, was 
"in a position to observe complexity end flow" of  the 
litigation, and could have reasonably concluded that it 
was the East Line issues, not the West Line issues, that 
accounted for the "greater portion" of  costs genermed in 
the proceeding, ld. 

The ELS contend that the Commission departed 
from/Is well-ostablished volumetric allocation policy for 
general costs [**88] without a rational bash, end thus 
was arbiti'ary and capricious in basing its allocation on 

which shippers created higher litigation costs. We see 
nothing problematic in an approach that attributes litiga- 
tion costs to those for whose benefit the litigation is in- 
currnd, end prior Commission cases dealing [*1298] 
with legal expenses have allocated them similarly. See, 
e.g.,Southern California Edison Co., 56 FERC P 61,003, 
61,021 (1991). A volumetric approach might be appro- 
priate for the recovery of  commonly-incurred costs bene- 
fRting the entire system, but the Commission's focus here 
on who "generated the greater portion of  a given litiga- 
tion," Opinion No. 435-A, 91 FERC at 61,513, is reason- 
able when litigation costs are specific to separately 
priced services. 

The problem with the Commission's litigation-coat 
allocation is more basic: it lacks substantive analysis. 
The court is unable to discern why the Commission de- 
cided that 50%, as opposed to 40%, 30%, or any other 
number, fairly reflects the portion of  SFPP% litigation 
expenses atn'~utable to the East Line. It simply claimed 
to rely on the ALl Decision for the 50% figure. See 80 
FERC at 65,167. [**89] The ALJ Decision, at best, im- 
plicitly adopts the allocation suggested by a Staff wit- 
ness. Other than describing the Staffs proposal as being 
developed as a representative amount of  litigation ex- 
penses for inclusion in the test year cost of  service, the 
ALl Decision provides no analysis of  why such a distri- 
bution is warranterl. Hence, the Commission's relience on 
the ALJ as being in the best poai:inn to observe the 
"complexity and flow" of  the litigation leaves unex- 
plained the basis for the allocation. While most of  SFPP's 
litigation cost recovery has been offset by unpaid repara- 
tions, and the difference in rates resulting from the allo- 
cation may uhimately not be significant, the Commission 
must still explain its decision. The 50% allocation may 
or may not be a fair reflection of  SFPP's rate litigation 
corn that were in fact attributable to the East Line. Ac- 
cordhw, ly , we remand for the Commission to explain its 
rationale for its allocation, either based on a 50-50 shar- 
ing between the East end West Lines or any other alloca- 
don it determines would be appropriate. 

3. Recondlaonlng Cosu 

SFPP sought to have included in its East Line rates a 
projec~d annuai coat o f$  3 million [*'90] for a 15-year 
pipeline recondidonmg program replacing the protective 
coating on pans of  the East Line. Before the Commis- 
sion, SFPP claimed to have spent upwards of  $ 5.9 mil- 
lion of  these reconditioning costs between 1995 and 
1998. While acknowledging SFPP's expenditures on the 
project, the Commission refused to incorporate those 
costs, most of  whioh were not incurred until after 1995, 
into SFPP's cost of  service because they were too uncer- 
tain at the end of  the test period in 1994. Opinion No. 
435, 86 FERC at 61,106-08. On rehearing, the Commis- 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

I 

O 

g 

Q 

g 

362 U.S. App. D.C. 438; 374 F.3d 1263, *; 
2004 U.S. App. LEXIS 14930, **; 160 Oil & Gas Rep. 703 

Pege21 

sion permitted SFPP to recover its actual expenses from 
shippers as part of  the temporary surcharge it created for 
SFPWs rate litigation and environmental expenses. Opin- 
ion No. 435-A, 91 FERC at 61,518-19. On further re- 
hearing, however, the Commission reversed itself again 
and denied SFPP all recovery of  its refurbishing costs. 
Opinion No. 435-B, 96 FERCat 62,078-79. 

Under its cost of  service regulations, the Cotnmis- 
sion uses a "test year" methodology to determine a pipo- 
line's annual cost of  service. This approach looks to the 
actual costs the carrier incurs in the "test year" and then 
adjusts for any [*'91] "known and measurable with rea- 
sunably accuracy" costs that "will become effective 
within nine months after the last month of  the available 
actual experience utilized in the filing." 18 C . F R  fl 
346.2(a)(1)(lt) (2004). The test year methodology ac- 
counts for the somewhat counterintuitive quality of  these 
proceedings. The Commission, in issuing decisions alter 
1999 setting SFPP's cost of  service for years after 1994, 
looked [ '1299] not to SFPP*s actual costs in those 
years but rather to what one could have predicted those 
costs to be, based un what was known in 1994. The 
Commission noted in Opinion No. 435 that it considers 
the test year a "relatively rigid concept simply because 
there must be some point at which the record closes and 
there is a known, factual basis for the conclusions." 86 
FERC at 61,108. Although this statement appears to 
mark a change from Commission policy in cases preced- 
ing the implementation of  its cost of  service regulations, 
where it indicated that it would approach test years more 
flexibly, see, e.g., Lokeheod, 71 FERC at 62,313: Wil- 
liams P~oe Line Co., 21 FF_,RC at 61,658, the Commis- 
sion's [* '92] current cost of service regulations provide 
that it "may allow reasonable deviation from the test pe- 
riod" for "good cause shown." 18 CF.R. .,8 
346.2(a)(1)6ii). 

The ALJ, using 1993 as the base year, decided that 
the refurbishing costs could not be recovered as pert o f  
SFPP% cost of  survice because the costs had not yet been 
incurred at that time, and SFPP's predictions of  future 
costs were too uncertain. Finding that SFPP% board had 
not committed to the refurbishing program as late as 
1995 and was simply funding the program yenr-by-yem" 
rather then committing it,telf to the entire proposed 15- 
year program, the ALl  reached a series of  conclusions: 
that SFPP might decide to abandon the project of scale it 
back in the future, that the overall plan was subject to 
change, that there was little documentation to support 
estimates of  the costs, end that it was uncertain whether 
significant amounts of  the pipeline scheduled for refur- 
bishing might be so corroded as to require outright re- 
placement, which would be la'eated as a capital invest- 
ment and factored into the rate base, not as an expense 
added to cost o f  service. In Opinion No. 435, the Corn- 

mission essentially a_q'trmed [*'93] the ALJ's decision. 
86 FERC at 61,106-08. 

SFPP contends that the Commission, which used a 
1994 base pariod and the nine-month test period in 1995, 
could not reasonably aWn'm the ALI's decision, which 
was based on data from an earlier period. There is some 
record evidence supporting SFPI~s claim that it had more 
fn-mly committed to the reconditioning project, including 
beginning refurbishment of  severe] miles of  pipeline in 
1995, within "nine months after the lest month" of  1994. 
C / 1 8  C.FR. fl 346.2(0)(1)(i O. There was testimony that 
SFPI~s board had approved the project by 1994, that 
SFPP had recoatad 13 miles of  the pipeline in 1995, and 
that its prospective cost estimates were based upon its 
actual costs thus far. 

Nonetheless, it wes not unreasonable of  the Com- 
mission to continue to have doubts about locking so large 
an expense into SFPI~s cost of  service (or, to put it more 
aptly given the test year methodology used here, it was 
not u n ~ n a b l e  for the Commission to have thought 
that doubts about the scope of  the reconditioning project 
would still have been proper in 1995). At most the evi- 
dence before the Commission showed that, by [**94] 
1995, SFPP had begun refurbishing certain portions of  its 
pipeline; there was no guarantee from SFPP that the ra- 
furbishing would be as ambitious and expensive as 
claimed. Embedding SFPP% projections into its cost o f  
service would have required its customers to pay for the 
refurbishing even i f  the project ultimately resulted in far 
smaller expenditures than those SFPP had projected. 
Indeed, given that SFPP now claims to have spent 
roughly $ 6 million on the project over four years, when 
it had predicted costs of at least $ 3 million a year over 
fifteen years, the Commission's judgment has been vali- 
dated by hindsight. 

[ '1300] This does not end our inquiry, however, 
for SFPP also contends that having denied inclusion of  
reconditionio 8 costs in SFPP's cost o f  service, it was 
arbitrary for the Commission no¢ to permit recovery in a 
surcharge of  SFPP's actual costs in 1995-98, which were 
not found to he imprudently incurred. The Commission's 
legitimate doubts over the ultimate scope and coat of  the 
reconditioning do not explain the basis for the Commis- 
sion's decision to deny recovery once a~ual costs o f  the 
project were known. Its decision, rather, stems from a 
combination of  the Commission's [**95] teat year ap- 
proach and its interpretation of  the filed rate doctrine. In 
Opinion No. 435-A, the Commission permitted SFPP to 
recover its actual recondi/ioning ousts as part o f  the same 
surcharge whereby it permitted recovery of  SFPP% regu- 
latory litigation costs, similarly offset by any unpaid 
reparations; any cost not so offset could be included in a 
surcharge amortized over five years. Yet in Opinion No. 
435-B, presented with SFPP's claim that it had expended 
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$ 5.9 million in actual East Line refurbishing costs be- 
tween 1995 and 1998, the Commission denied recovery 
altogether because the expenditure~ "were not incurred in 
the 1994 cost of  service test period." 96 FERC at 62,078. 
In responding to protests that its Opinion No. 435-A rul- 
ing violated the filed rate doctrine, the Commission con- 
cluded "upon further review" that allowing a surcharge 
for costs not incurred in the test period or with any regu- 
larity thereafter "would permit SFPP to recover costs 
after the fact which were not even present in the test year 
itself and which thereafter could not be recovered in a 
cost of  service rate filing," and that "to do so after the 
fact raises serious questions under the filed [**96] rate 
doctrine." Opinion No. 435-B, 96 FERC at 62,078. 

The difficulty for the court stems from three sources: 
the Commission's apparent failure in its teat year ap- 
proach to articulate a cleat and consistent approach for 
dealing with the prudently incurred costs of  providing 
pipeline service thai do not regularly recur, the Commis- 
sion% failure to explain adequately why SFPP% recondi- 
tioning costs would not be recoverable in a cost of  serv- 
ice rate filing, and its failure to articulate why such a 
surcharge would violate the filed rate doctrine. Some 
prudent expenditures involved in the operation of  a pipe- 
line that are not capitalized, such as, for instance, rate 
litigation or refurbishing, are bound to be one-time or 
infrequent expenditures. A "test year" snapshot of  a pipe- 
line's operating costs, therefore, i f  applied too simplisti- 
cally, risks over- or under-stating the "re~l" costs of  pro- 
riding pipeline service, depending on whether such costs 
happen, by chance, to fall in a test year or not. We do not 
understand the Commission to apply the test year con- 
cept so simplistically; its regulations deal with the possi- 
ble overstating problem by disallowing nonrecurring 
costs as [* '97] part of  the cost of serviee, see 18 C.F.R. 
f l  346.2(a)(1)(I), and both under- and over-stating prob- 
lems by permitting deviation from the test year "for good 
cause shown," ~ .8 346.2(a)(1)(10. Yet the Commis- 
sion's approach in the instant case does nut appear to deal 
consistently with cos~ incurred outside the test year, as 
evidenced by its different treatment of  SFPWs rate litiga- 
tion and reconditioning costs between 1995 and 1998. 
Both appear to be prudent, othenvise recoverable.coats; 
both ere nonrecurring (in the sesue that they will not be 
permanent expenditures SFPP can be expected to incur 
each year); both were incurred chiefly outside the 1994 
test year; and the Commission initially held that both 
past expenses could be recovered in prospective rates 
through a temporary surcharge became of "benefits that 
flowed to the system when the c o ~  were incurred." 
[ '1301] Opinion No. 435-A, 91 FERCat  61,518. 

The Commission then reversed course in Opinion 
No. 435-B and disallowed recovery of  the reconditioning 
costs only. Its reasoning for disallowing one surcharge 

but perrnitling the other wm that "unlike the [Commis- 
sion] regulatory costs, [**98] none of [SFPP% recondi- 
tioning costs] were incurred in the test period." 96 FERC 
at 62,078. The rate litigation surcharge included SFPP's 
actual costs after 1994. So the Commission's ruling sug- 
gests that it matters, to recovery of costs incurred outside 
of the test year, whether a carrier also incurred costs of  
the same general nature in the test year itself. The logic 
behind this distinction, as applied to costs that benefit the 
carrier's system but ate not expected to regularly recur, is 
neither explained in Opinion No. 435-B itself, nor is it 
obvious. Should the Commission wish to rely on this 
reasoning on remand, it must articulate and justify more 
carefully what its policy on the recoverability of non- 
test-year expenses is. 

The Commission did explain that SFPP's rates were 
indexed to account for cost increases ~ the test year, 
and that SFPP could not meet the "substantial diver- 
gence" standard for showing that indexing failed to ac- 
count for increases in its cost of  servlce due to recondi- 
tinning expenses aflar 1994. Cf. 18 C.F.R. f l  342.4(a) 
(2004). Assuming that the Commission can explain its 
different U'eatment of  rate litigation [**99] and recondi- 
tioning costs incurred in years after the 1994 te~ year, 
this may be a reasonable basis for denying recovery, but 
the Commission's opinion provides no analysis for why it 
is true. Where the Commission had found SFPP's cost o f  
service to be roughly $ 14 million a year, SFPP was 
claiming reconditioning costs of roughly $ 1 million a 
year, a not insubstantial amount. The Commission pro- 
vlded no estimate or analysis of  how any supplemental 
revenues to SFPP resulting from rate indexing, or from 
increased throughput in years after 1994, compare to 
those expensas. 

The Commission also stated that permitting recovery 
of the refurbishing costs "aflcr the fact" would "raise 
serious questions Lmder the filed rate doctrine." Opinion 
No. 435-B, 96 FERC at 62,078. The filed rate doca'ine 
"forbids a reguhmxl entity to charge rates for its ~rviee~ 
other than those properly f'fled with the appropriate fed- 
end ragulat~W authority." Arkansas Louisiana Gas Co. 
v. Hall, 4.53 U.S. .571, 577, 69 L. Ed 2d 8.56, 101 S. Ct. 
292.5 (1981). The Commission did not miculute what 
type of  "serious qumtlons" it thought such recovery 
would raise. Because a prospective surcharge would pre- 
sumably [**100] be on file with the Commission, the 
court presumes that the Commission meant that an amor- 
tized surcharge, by prospectively recovering SFPP's ex- 
penses from past years, would violate the related rule 
against retroactive rutemaking, which requires that "a 
utility may not set rates to recoup past losses, nor may 
the Commission prescn'be rates on that principle." South- 
ern California Edtson Co. v. FERC, 236 U.S. App. D.C. 
364, 80.5 F.2d 1068, 1070 n.2 (D.C. Cir. 1986) (quoting 
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Nader v. FCC, 172 U.S. App. D.C. I, 520 F.2d182, 202 
(D.C Cir. 1975)). 

This logic, again, raises the question of  why such re- 
cover), is any more permissible for rate litigation ex- 
penses than it is for reconditioning costs. The Commis- 
sion seems to place SFPP in a Cattch-22: it cannot re- 
cover its reconditioning costs prospectively or contempo- 
raneously because the cost o f  the project is too uncertain 
until the costs ate incurred, but then once the costs are 
certain it is too late because recovery would involve ret- 
roaetive charges. Absent a be~er explanation for the 
Commission's conclusion that SFPP ['1302] has re- 
covered its reconditioning costs through the indexed 
rates, it is unclear how the [**101] c o ~  of  any multi- 
year project whose cost is not "known and measurable 
with reasonable certainty" in advance, 18 C F . R  ~8 
346.2(a)(1)(t0, could ever be recovered, were this rea- 
soning to be consistently adopted. The Commission ruled 
in Opinion No. 435-A that prospective recovery of  
SFP/~s reconditioning costs would be appropriate be- 
cause of  "benefits that flowed to the system when the 
costs were incurred," 91 FERC at 61,318, implying that 
it initially did not view the rule against retroective rule- 
making as an obstacle because the expenses provided an 
ongoing benefit that would continue to accrue in future 
years. In light o f  the Commission's failure to explain why 
it now considers the rule against retroactive rulemaking 
(or the filed rate doctJ'ine) to bar recovery, and because 
no patty has briefed this question in any detail, the court 
remands so that the Commission, if  it wishes to continue 
relying on this reasoning, may better explain it. 

The Commission may have answers to these con- 
ceres, but they are not provided in the Opinions on re- 
view. SFPI~s shippers ere presently enjoying the benefits 
ofwhat  appears to be an expensive pipeline recondition- 
ing [*'102] program without sharing in any of  it5 costs. 
If, in the Commission's opinion, they should not have to, 
the Commission needs to provide a more thorough ex- 
planation of  why not. Accordingly, we remand SFPP's 
request to recover its reconditioning costs for the East 
Line between 1995 and 1998 to the Commission for fur- 
ther consideration. 

I lL Reparations 

A. Background and Proceeding: Below 

After determining that SFPP's East Line rates were 
not just and reasonable, the ALJ ordered SFPP to pay 
reperatious to the ELS which had filed complaints 
against the rates. A L l  Decision, 80 FERC at 61,308. In 
Opinion No. 435, the Commission considered various 
objections to the reparations on the part of  both SFPP 
and the shippers but renfl'trmed that SFPP was to pay 
reparations as determined by the Commission. See id. at 

61,111-14. Specifically, the Commission ruled that the 
period for the calculation of  reparations would run from 
the date of  each complaint until March 3 l, 1999, the ef- 
fective date of  revised East Line rates required by Opin- 
ion No. 435. 

In calculating the potential reparations, the Commis- 
sion retroactively applied the test year appmech it had 
used [*s103] to set SFPI~s prospective rates: SFPP was 
to develop an East Line cost of  service for a test year, 
1994; design a rate that reflected that cost o f  service; 
index that rate to December 31, 1998; and apply that 
indexed rate to designated volumes adopted by Opinion 
No. 435 for each calendar year for which an indexed rate 
had been developed. Using the new cost of  service thus 
established for years 1994-1998 and partial year 1999, 
SFPP was to determine whether the revenues for each 
period resulted in an over or under-recovery of  its cost o f  
service. FERC's order permitted SFPP to "net out its over 
and under recoveries for each year and determine that net 
amount, if  any, that is due its East Line Shippers." 1.4 at 
61,114. FERC ordered a similar calculation of  repara- 
tions for years prior to 1994 b~ed  on the calculation of  
under- or over-recovery of  cost o f  service in those years. 
As to reparations in general, FERC held that no shipper 
was entitled to reparations for periods prior to the filing 
date of a complaint. Id  at 61,112-13. 

On rehearing, FERC held that Navajo was the only 
complainant that had filed a challenge to East Line rates. 
Thus, only ['1303] Navajo could recover reparations. 
[** 104] Opinion No. 435-A, 91 FERC at 61,514. FERC 
granted Navajo reparations beginning one month prior to 
the filing of  its December 23, 1993, complaint to SFPP's 
rat~. FERC also noted that Navajo had entered a settle- 
ment with SFPP in 1989. That settlement barred Navajo 
from bringing action against SFPP until November 23, 
1993. With those provisos, FERC ordered SFPP to calcu- 
late the limited reparations still in order on the East Line 
based on the difference between per-barrel rates charged 
and per-barrel rates that would have been charged had 
SFPP charged cust-based rates using a 1994 test year, 
and to index such rates annually going forward - in 
other words, the difference between the charged rates 
and the rates that SFPP should have charged. In sum, the 
Commission modified its prior order and decreed thet: 

SFPP will calculate the gross reparations 
that would be due i f  all shippers that had 
used the East Line had filed complaints 
for the applicable reparations peTiod ... es- 
tablishing the tutul revenue that was re- 
calved in excess of  the new East Line 
rates established by the prior order. Na- 
vajo will be paid its pro rata share of  the 
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reparations for the relevant [**105] time 
frame. 

ld  at 61,518. The Commission noted that because Na- 
vajo was the only shipper entitled to reparations, the cab 
culatious "should leave a surplus of  revenues in excess of  
the East Line restated cost of service between the begin- 
ning of  the reparations period and the actual date on 
which the restated rates began to be collected by SFPP." 
ld. 

The shippers petitioned for rehearing of  FERCs re- 
consideration order, which FERC granted in pan. This 
time, FERC held that Chevron, Western, ConocoPhillips, 
and ExxonMohil were, h'ke Navajo, entRled to repatw 
tions for over-charges that occurred two years prior to 
the filing of  their complaints. Opinion No. 435-B, 96 
FERC at 62,071-74. FERC held that Valero was not enti- 
tled to reparations, because its complaint was filed after 
August 7, 1995, the last date complaints were consoli- 
dated in the proceedings, h£ at 62,072. The Commission 
subsequently clarified Opinion No. 435oB by stating that 
Chevron's eligibility for reparations was determined as of  

August 3, 1993 complaint, not a protest it filed Sep- 
tember 23, 1992. Clarification and Reheating Order, 97 
FERC P 61,138. [*'106] 

SFPP now argues that the Commission ought not 
have awarded any reparations whatsoever. Navajo con- 
tends that it was improperly denied reparations prior to 
November 23, 1993. Chevron alleges that FERC improp- 
erly set the commencement date for calculating its repa- 
rations. And Valero, BP WCP, and Chevron all claim 
that they were improperly denied reparations. 

B. Analysis 

I .SFPP 

SFPP argues that the underlying orders were arbi- 
trary and capricious fur four related reasons. First, SFPP 
contends thai awarding ELS r e r u n s  is impermissible 
retro-active ratemaking, in violation of  the Supreme 
Court's decision in Arizona Grocery Co. v. Atchison, 
Topeka & Santa Fe Railway Co., 284 U.S. 370, 76 L. Ed  
348, 52 S. Ct. 183 (1932). Second, it asserts that FERCs 
award of  pro-complaint reparations violates the EPAet. 
Third, SFPP advances that FERC improperly awarded 
reparations based on a "test period," disregarding dam- 
ages actually suffered and proved by complainants. Fi- 
nelly, SFPP argues that FERC failed to consider substan- 
tial arguments - such as the novelty and complexity of  
SFPI~s rate case - that [ '1304] militated against 
awarding reparations. For the reasons stated below, 
[**107] we reject all four claims. 

a. The Arizona Grocery Rule 

Arizona Grocery proscribes "the retroactive revision 
of  established rates through ex post reparations." Verizon 
Tel. Cos. v. FCC; 348 U.S. App. D.C. 98, 269 F.3d 1098, 
1107 (D.C. Cir. 2001); see also Ala. Power Co. v. ICC, 
271 U.S. App. D.C. 394, 852 F 2 d  1361, 1373 (D.C. Cir. 
1988). Otherwise put. Arizona Grocery bars reparations 
that retroactively change a final Commission-approved 
rate. SFPP relies on Arizona Grocery to argue that Opin- 
ion No. 435 was a final order prescribing just and rea- 
sonable rates, and thus FERC wes barred from awarding 
reparations when SFPP's rate was effectively fitrther 
lowered as a result of  FERCs subsequent orders. SFPP 
argues that Opinion No. 435 was a final order seRing 
rates "to be tharea~er observed" under ICA Section 
15(1), and therefore that the subsequent orders were ret- 
roactive changes of  Opinion No. 435. We disagree. 

Arizona Grocery is of no help to SFPP in this case. 
Arizona Grocery applies only where the Commission has 
"declared what is the maximum reasonable rate to be 
charged by a carrier." 284 U.S. at 390. [**10g] Yet 
FERC did not f'malize a maximum reasonable rate in 
Opinion No. 435 and in fact repeatedly stated it was not 
doing so. Thus Opinion No. 435 set no final rate; rather, 
FERC only established a final rate at the completion of  
the OR92-8 proceedings. SFPP, LP. ,  100 FERC P 
61,3.s3, 62,625 (2002) ("September 26 Order"). The 
OR92-8 proceedings were compliance filings. SFPP's 
filing in Docket No. OR92-8-013 showed SFPP's culcu- 
latious for determining how its East Line rates should be 
structured to reflect the requirements of'Opinion No. 
435-B. SFPP later amended that in Docket No. OR92-8- 
015 to address the exclusion of  the interest element from 
the calculation of  the total potential reparation pool that 
would be due under the Commission's prior orders, ld  at 
62,622. 

The record shows that at each point, the Commis- 
sion said that final East Line rates would not be estab- 
lished until the OR92-8 proceedings were completed. 
September 26 Order, 100 FERC at 62,625. In response to 
Opinion No. 435, SFPP filed a tariff establishing a rate, 
hut the Commission concluded that the tariff could not 
be determined to be jast and reasonable until review of  
the Docket No. OR92-8 compliance [*'109] filing was 
completed. The Commission accepted the tariff for filing 
and suspended it, subject to refund, pending review of  
the compliance filing. SFPP, L.P., 87 FERC P 61,056, 
61,225-26 (1999). Nor did FERCs next opinion on the 
subject make that rate fmel. Opinion No. 435-A merely 
renffh'med the suspension of  the previously filed tar/ff 
based o n  the significant chance that the proposed rate 
levels in it would change depending on how the protests 
and related requests for rehearing were resolved. 91 
FERC at 61,520. It did not finalize the rate. 
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FERC's subsequent orders concerning SFPP's pro- 
posed rates were similarly nonflnal. FERC accepted for 
filing SFPP's TariffNo. 60, filed to comply with Opinion 
No. 435-A, with a proposed effective date of  Augnst 1, 
2000, but suspended it subject to refund. SFPP, LP.,  92 
FERC P 61,166, 61,563-64 (2000). Opinion No. 435-B 
approved the August 1, 2000, effective date because that 
was the date the Commission accepted SFPP's compli- 
ance filing, and directed a further compliance filing, also 
to be effective August I, 2000. 96 FERC at 62,071, 
62,079. SFPP filed TariffNo. 67 (later corrected [**110] 
in Tariff No. 68), with a proposed effective ['1305] 
date of  December I, 2001. SFPP, L.P., 98 FERC P 
61,177, 61,657 (2002). The Director of  the Division of  
Tariffs and Rates Cantral rejected the tariffs because 
Opinion No. 435-B required an effective date of  AugnsZ 
1, 2000. Id. FERC's order memorializing the rejection 
made clear that FERC's previous orders suspended, sub- 
ject to refund, SFPWs proposed tariffs 

pending resolution of  the numerous com- 
pliance issuas that have been raised in the 
course of  these proceedings. In each of  
the prior Opinions the Commission has 
made clear that SFPP must recalculate the 
rates to be applied in compliance with 
those Opinions and that any prior calcula- 
tions of  reparations and surcharges must 
be adjusted accordingly. 

Id. 

The Commission has thus been clear from the outset 
and throughout that no fmal rate determination would be 
made until the OR92-8 proceedings were complete. Sep- 
tember 26 Ordar, 100 FERC at 62,625. As a result, the 
Commission's order's requiring reparations do not violate 
the prohibition in Arizona Grocery from subjecting a 
carriar to payment of  reparations with respect to a final 
rate. The Commission [**111] did not establish final 
lawful rates where it has expressly reserved authority to 
make adjustments in the context of  an ongoing proceed- 
hag in which the methodology for determining the rate 
had not even been established. 1~ at 62,626. 

SFPP contends that the Commission's reparations 
orders violate ICA Section 15(7), which authorizes re- 
funds of  "such increased rates or charges" as "shall be 
found not justified." 49 U.S.C. app. J$ 15(7) (1988). But 
Section 15(7) is an authorization, not a prohibition, and 
FERC did not invoke this provision ha awarding the 
shippers reparations. The Commission found it inappro- 
priate for this complaint proceeding to go forward under 
Section lJ(7), SFPP, L.P., 63 FERC P 61,014, 61,124 

(1993), and thus no relief was awarded under that sec- 
tion. Rather, FERC proceeded under ICA,6J8 8, 9, and 
16(1), which specifically authorize the Commission to 
award damages in a Section 13 complainL 49 U..S.C app. 
,8,8 8, 9 & 16(1) (1988). SFPP also contends that FERC 
lacks authority to issue "interim" rates aRer ruling on a 
complaint. Yet nothing in Section 15(1) prohibits FERC 
from directing a pipeline to file [**112] an interim rate, 
subject to suspension and refund, if there is a possibility 
that the final rates will be lower than the interim rates. 
Indeed, the Supreme Court has held that under the ICA 
the Commission has authority - in response to an initial 
rate filing -- to direct an oil pipeline to file interim rates 
to go into effect, subject to refund, during the suspension 
period for the initial rates. Trans Alaska Pipeline Rate 
Case.*, 436 U.S. 631, 654-56, 56L. Ed+ 2d591, 98S. Ct. 
2053 (1978). See 018o FPC v. Tenn. Gas Transmission 
Co., 371 U.S. /45, 146, 9 L. Ed 2d 199, 83 S. Ct. 211 
(1962); FPC v. Natural Gas P~eltne Co., 315 U.S. 573, 
585, 86 L. Ed 1037, 62 S. Ct. 736 (1942). 

Therefore, we hold that when the Commission 
awarded reparations, it was not constrained by Arizona 
Grocery's blanket prohibition on re~oactlve repeals of  
ratemaking. 

b. Pre-Complaint Reparations 

sFPP's second contention is that the EPAot pre- 
clodes pre-complalnt reparations in a Section 13 proceed- 
ing, and that each complainant may seek reparations only 
for ovew.harges that date from the filing of  its own com- 
plalnL We disagree. EPAct Section 1803(b) provides: 

If  the Commission determines [**113] 
pursuant to a proceeding instituted as a re- 
soR of [ '1306] a complaint under sec- 
tion 13 of  the Interstate Commerce Act 
that the rate is not just and reasonable, the 
rate shall not be deemed to be just and 
reasonable. Any tariff reduction or re- 
funds that may result as an outcome of  
such a complaint shall be prospective 
from the date of  the filing of the com- 
plalnL 

EPACt 6 1803(b). The ICA, however, allows reparations 
for up to two years prior to the date of  the filing of  a 
complaint ffthe mtas paid in those two years e~ceed the 
just and reasonable rate established in the complaint pro- 
ceeding. See 49 U.S.C app../8 16(3)(b) (1988). 

SFPP contends that the last clause of  Section 
1803(b) is applicable to any end all complaints filed un- 
dec ICA Section 13, and therefore that reparations 
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awarded for all complaints - including those for East 
Line rates - must be prospective from the filing of  the 
complaints. We agree with SFPP that EPAct Section 
1803(b) prohibits rmtoaetive rata-making, but we think 
that it does so only for those rates that were "grend- 
fathered" under this section. Section 1803(b) does not 
apply to complaints challenging non-grendfathered rates. 
[** 114] In its prefatory clause, it explicitly refers only to 
"a complaint ... against a rate deamed just end reasonable 
under [Section 1803(u)]." The second-to-lest sentence of  
Section 1803(b) expressly relates only to complaints on 
which FERC acts to determine grandfathared rates, oth- 
erwise "deemed to be just and reasonable," to be just and 
reasonable. The reference to "such a complaint" in the 
lest sentence of  Section I g03(b) plainly refers back to the 
prior references in Section 1803(b) to complaints against 
rates "deemed to be just and reasonable" under Section 
1 S03(a). 

Because the East Line rates were challenged within 
the one-year period prior to enactment of  the EPAct, they 
are not grandfathered under Section 1803. Accordingly, 
relief for East Line rate complainants is governed by "the 
traditional standards of the ICA, including section lffs 
provision for a two year reparations period retroactive 
from the date of  the complaint." SFPP, LP. ,  68 FERC P 
61,306, 61,582 (1994). 

FERCs order tracked this interpretation of the stat- 
ute precisely. FERC found that shippers filing a com- 
plaint against SFPP's East Line rates may recover repara- 
tions for the two-year period [** l 15] prior to the date of  
their complaints. The Commission determined that the 
EPAct hatred pre-complaint relief only for complaints 
against grandfathered rates. Thus, FERC correctly found 
that Section 1803(b) does not apply to complaints chah 
lengiog the East Line rates that FERC held not to be 
grandfathered. 

c. Test Period 

Next, SFPP ohallenge~ the methodology FERC or- 
dered SFPP to use to calculate reparations. In Opinion 
No. 435-A, FERC ordered SFPP to use the following 
method. First, FERC said, SFPP must determine what the 
just and remonable rate would have been in each year 
between 1994 and August 1, 2000 - as well as two years 
back from the date of  the earliest complaint - and then 
calculate what the appropriate gross revenues would 
have been from that rate. The difference between the 
gross revenue under the new just end reasonable rates 
would create the total reparatinns pool - the amount 
SFPP would pay to all elig~le shippers. SFPP would 
then calculate the reparations due each elig~le shipper 
(including interest), leaving a residual in the pool of 
funds that could not be distributed because certain ship 
pets had not filed u complaint within the time frame of  

the proceeding. [**116] The residual pool would then 
be credited against the total supplemental costs permitted 
[ '1307] under Opinion No. 435-A between 1995 and 
1998. Any remaining allowable costs would then be re- 
covered through a t'we-year surcharge. 

To estimate what gross revenues would have been in 
those years, the Commission directed that SFPP use a 
test year cost of  service, divided by the test year's vok 
umes, to replace the previous unit rate not found to be 
just and reasonable. Opinion No. 435-A, 91 FERC at 
61,516. The reparations payment due for each year 
would be the difference between the revenues generated 
in that year under the old rates and the revenues that 
would have been generated under the final new rates, ld. 

SFPP challenges the estimation methodology pro- 
posed by FERC - specificadly FERC's direction to use a 
"test period" to estimate past gross revenues. SFPP con- 
tends that basing the reparations calculations on a rate 
derived from a historical test period "makes no sense in 
the real world, as k wrongly assumes SFPP's actual cost 
o f  service did not change appreciably over a period o f  
eight years or more." We once again disagree. 

The use of  test periods to set the cost of service 
[**I 17] for rates intended to span a number of  years is 
well established. See, e.g., Wtlltston Basin Interstate 
Pipeline Co. v. FERC, 334 U.S. App. D.C. 109, 165 F.3d 
54, 56 (D.C. Ctr. 1999). As we have noted, it is ordinar- 
ily impossible for a pipeline to know at the time of  filing 
what its actual costs will be during the effective period of  
the filed rates, and so the use of a "test period" for calcu- 
lating the cost of  service is appropriate. Id. While use of  
a test period is not perfect, it is a reasonable proxy for 
actual costs. See generally American Public Power Ass'n 
v. FPC, 173 U.S. App. D.C. 36, 522 F.2d 142 (D.C. Cir. 
1975): see also Public Serv. Co. v. FERC, 832 F.2d 
1201, 1218 (lOth Cir. 1987). it was therefore reasonable 
for the Commission to base reparations calculations on 
the same teat period methodology it uses to calculate 
prospective rotes. To the extent SFPP contends that the 
Commission's reliance on the test year approach unrea- 
sunably denied it recovery of  cortain expenses it incurred 
after the test period, those concerns are addressed in Part 
II of  our opinion. 

The Commission also properly determined that rates 
based on the test period could [**118] be used to calcu- 
late reparations for the two years prior to the filing of  the 
complaints. See A L l  Decision, 80 FERC at 65,203. 
Thare is no basis to conclude that test period rates that 
are just and reasonable for all future years do not provide 
u just and reasonable basis for determining reparations in 
the two years prior to the complaints, ld  

SFPP further contends that it should have been al- 
lowed to offset under-recuvery of  its cost of  service in 
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some years with over-recovery of  its cost of  service in 
other years, based on ICC decisions permitting netting of  
multi-year data in determining reparations. As explained, 
however, the Commission reasonably found |hat consid- 
eration of  the costs from every year was not feasible. 
While the Surface Transportation Board (formerly ICC) 
determines the total revenue stream required to recover 
the costs of particular service over its economic life, 
FERC has reasonably decided to calculate reparations by 
the difference in the unit value of  the old and new rate, 
not the difference in gross and net revenues for the op- 
enttion o f  the pipeline as a whole. AL l  Decision, 80 
FERC at 6.%203. Accordingly, the Commission reasona- 
bly [**119] found the netting o f  reparations across the 
entire reparations period inappropriate in these circum- 
slances. 

Moreover, this Court has previously rejected pipe- 
line demands to permit offsetting [* 1308] undercharges 
and overcharges in different yeats during a refund pe- 
riod. As we held in Belco Petroleum Corp. v. FERC, 191 
U.S. App. D.C. 157, $89 F.2d 680, 686-87 (D.C Cir. 
1978), the NGA - like the ICA here - gives the regu- 
lated entity no right to collect more than the juat and rea- 
sonable rate in one period simply because it collected 
less than the just and reasonable rate in another. 

SFPP cites a number of  ca.~s for the proposition that 
the concept of  netting multi-year date te assure fairness 
in reparations is well established, but here a multi-year 
rate method was not employed. It is thus reasonable to 
base reparations on a year-to-year basis without netting. 

d. Reasoned Dectsionmaking 

SFPP's fourth contention is that the Commission 
abused its discretion by failing to consider SFPP's argu- 
mants. Although SFPP acknowledges FERC's discretion 
to award reparations, it points out that it argued that 
SFPP% rate case was complex and presented issues of  
first impression. [* ' !20]  and that SFPP could not have 
predicted what lawful rates would have been. In sum, it 
argued before the Commission that it could not have 
reasonably adjusted its rues. SFPP c~mms |hat by giving 
no consideration to theee arguments, FERC failed to an- 
gage in reasoned decisionmaking. We reject this conten- 
tion. 

FERC's orders reasonably addressed SFPI~s con- 
cerns. Although FERC never explicitly responded to 
SFPP's point that its case was complex, it implicitly did 
so by finding SFPP*s rates unjust and unreasonable. The 
fact that SFPP's rate case was complex does not alter the 
Commission's obligation to make a decision as to 
whether SFPP's rates were unjust and unreasonable. The 
Commission reasonably responded to SFPPs argument 
by simply performing its s'UWatory duty to pass on the 
reasonableness of  SFPP's rates, rather than dwelling on 

the difficulty of  the task at hand. Assuming FERC's deci- 
sion to find the rates just and reasonable was reasoned, it 
does not become unreasoned simply because FERC 
reached its decision without explicitly commenting on its 
difficulty. In any event, it is apparent from the length and 
complexity of  FERC*s discussion that it understood the 
complexity of  SFPP's [*'121] case. 

As for SFPP's argument that it could not have pre- 
dicted the eventual rates, the Commission expressly re- 
aponded to that reliance argument by stating that SFPP 
was on notice that its rates were subject to review, and 
that "there was a risk that the rates could be found unjust 
and unreasonable and reparations awarded." Opinion No. 
435, 86 FERCat 61,113. 

Accordingly, the Commission engaged in reasoned 
decisionmaking in awarding reparations. Although cer- 
tain matt~s were complex issues of  first impression, 
FERC did not need to acknowledge that complexity ex- 
plicitly for its decision to stand. 

2. Navajo 

"Fuming next to the shipper petitioners, Navajo con- 
tends that it should be awarded reparations for the two 
years preceding the filing of  ~ complaint on Decembar 
22, 1993. As noted above, the Commission concluded 
that a prior settlement agreement between SFPI~s prede- 
cessor and Navajo foreclosed Navajo from collecting 
reparations for this two-year period. We find no error in 
FERCs decision. 

The settlement Navajo entered into with SFPP's 
predecessor, provided - in Section 2.3 - that: 

For the five (5) year period following the 
effective date of  FERC [**122] Tariff 
No. 88 - i.e., November 23, 1988 - Na- 
vajo shall [*1309] not chanenge, by 
complaint or any other mean% East Line 
rates eetablished or increased in confor- 
mity with the terms and conditions of this 
Article, nor shall they seek reparations or 
other damages with respect to such rates. 

Southern Pac. pipe Lines, Inc., No. IS85-15-000, Stlpo- 
lation and Settlement Agreement B 2.3 (Jan. 30, 1989) 
(approved in Southern Pac. Pipe Lines Partnersh~, L.P., 
49 FERC P 61,081 (1989)). 

Navajo contends that this language permits it to seek 
reparations for the two years prior to filing its complaint, 
even though those two years are within fl~e five-year 
settlement rate moratorium. In Navajo's view, this read- 
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ing is compelled by the contrast between Section 2.3 and 
Section 1.3 of  the 1989 settlement concerning West Line 
rates. Section 1.3 provides as follows: 

During the (5) year period following No- 
vember 23, 1988 (the effective date of  
FERC Tariff No. 88), Havajo shall not 
challenge, by complaint or any other 
means, West Line rates established or in- 
creased in conformity with the terms and 
conditions of  this Article, nor shall they 
seek reparations or other damages [**123] 
with respect to such rates for any part of  
that five (5) year period. 

I d B  1.3. 

According to Navajo, the last sentence "made clear 
that Navajo not only agreed to refrain from filing a com- 
plaint seeking reparations during the five-year period 
following November 23, 1988, but also agreed to waive 

rights to reparations relating to that five-yeer period." 
In contrast, Navajo argues, "the provision pertaining to 
the East Line did not waive the right to seek reparations 
for rates paid for service on the East Line during the five- 
year period once the moratorium expired." 

The ALJ disagreed with Navajo, concluding that a 
"fair reading of  the settlement agreement and the Com- 
mission's order approving it precludes claims for repara- 
tion by Navajo for rates charged during the period when 
the settlement was in effect." ALl  Decision, 80 FERC at 
65.207-08. The Commission aWn'med the ALJ's interpre- 
tation as "the only reasonable interpretation" of  the set- 
tlement agreement. Opinion No. 435, 86 FERC at 
61,111. 

We find the Commission's interpretation of  the set- 
tlament to be reasonable. Section 2.3 expressly provides 
that Navajo sl~ll not "seek reparations [*'124] or other 
damages" with respect to the East Line rates for the five- 
year period following November 23, 1988. Southern 
Pac. Pqoe Lines, Inc., NO. IS85-15-000, Stipulation and 
Settlement Agreement B 2.3 (Jan. 30, 1989). While an 
additional phrase does appear in Section 1.3, this does 
not alter the plain ~ i n g  of  Section 2.3. It is unreason- 
able to assume that, although obtaining agreement to 
language expressly referring to a five-year moratorium 
period for all rate dumges, SFPP nevertheless intended 
to permit Navajo to seek reparations for two of the five 
years. 

Navajo advances a number of  theories as to why 
SFPP might have agreed to a shorter moratorium on East 
Line reparations. However, there is no evidence that 

these theories played any part in the negotiations and 
none of  them address the fundamental point that the set- 
tlement expressly says five years. The Commission's 
interpretation of  the contract as such is therefore reason- 
able. 

3. Volero 

Vaiero, anothes shipper, contends that FERC erred 
by denying it reparations in Opinion No. 435-B. Valeto 
argues that because FERC found that SFPP ['1310] 
charged it unjust and unreasonable rates in Opinion No. 
435-A, FERC had an obligation [**1251 to award repa- 
rations to it as well. FERC responds that because Valero 
was not a party to OR92-8, the Commission properly 
rejected Vaiere's claim that it is entitled to reparations 
"in the same manner" as the shippers in OR92-8. Valero 
may be correct that it is entitled to reparations, but we 
agree with FERC that it is not so entitled in this partico- 
lar p ~ i n g .  

Valero's complaint involves distinct issues from the 
complaints at issue in this case, and accordingly FERC 
reasonably denied it recovery in these proceedings. This 
case concerns shippers who filed their claims prior to 
August 1995. The timing of  their complaint matters, be- 
cause FERC determined that they were entitled to repara- 
tions only for over-c~herges during the two years preced- 
ing the filing of their complaints. In contrast, Valero - 
then Ultramar Diamond Shamrock - filed its complaint 
in November 1997. ARCO Products Co., 82 FERC P 
61,043, 61,183 (1998). Thin complaint was docketed as 
OR98-2, separate from the docket at issue here, OR92-8, 
consolidated with other complaints filed after August 7, 
1995, and all held in abeyance with an opportunity to 
amend the complaints based on the t-mdings in this 
[*'126] proceeding. The post-August 7, 1995 com- 
plaints were consolidatad in a proceeding separate from 

• OR92-8 because those complaints involve different test 
periods and cost factors from those addressed in OR92-8. 
Becan~e Valoro filed ite complaint in 1997 - and be- 
cause, as FERC points out, Vaiero's reparations will be 
determined based upon a different test period and cost 
factors, and will be limited to the two years prior to the 
filing of  Vaiero% complaint - it may well not be entitled 
to the same ~ n s  as shippers who filed in 1994. 
Accordingly, Valaro must have its reparations claims 
adjudicated in the OR98-2 proceedings. 

Vaiero's arguments do not convince us otherwise. 
Valero allegns that FERC's failure to provide repatmions 
to Vaiero is directly contrary to the plain language and 
intent of  the ICA. Under Section 8 of  the ICA , injured 
shippers are provided a right of  action for damages. See 
49 U.S.C app fl  8 (1988). But FERC% denial of  repara- 
tions in Opinion No. 435-B is perfectly consistent with 
this provision. FERC did not hold in that order that Va- 
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lero was not entitled to reparations. Rather, FERC de- 
ferred consideration of  Velern's entitlement. [**127] 
Accordingly, FERCs decision is consistent with the 
ICA. 

Valero argues that under AJ.  P h i l l ~  Co. v. Grand 
Trunk Western Ry. Co., 236 U.S. 662, 665, .~9 L. Ed. 774, 
3J S. Ct. 444 (1915), its party status in OR92-8 "is of  no 
moment in awarding reparations." Pet. Joint Brief on 
Rate and Reparations Issues 28. While AJ.  Phillips held 
that fmdin 8 a rate unreasonable "inured to the benefit of  
every person that had been obliged to pay the unjust 
rate," .4.1 Phillipso 236 U.S. at 66.s, it also recognized 
that a shipper's right to reparations toms on the timely 
filing of  its complaint, and its rights are limited by that 
complaint, lcL at 665-66 ("But while every person who 
had paid the rate could take advantage of  the finding that 
the advance was unressonable, he was obliged to assert 
his claim within the time fixed by law"). Here, Valero - 
which filed its complaint in 1997 - is not entitled to the 
same reparations as the shippers who filed in 1994, since 
Valero's reparations will be determined upon a different 
test period and cost factors, and will be limited to the 
two-year period prior to the filing of  Valero's complaint. 
See 49 U.S.C app. )~ /6 [*'128] (3)(b) (1988). Thus, 
deferring consideration of Valero's claim is consistent 
[ '1311] with AJ. Phillips Co. While there is some 
commonality of  issues between Valem's complaint pro- 
ceeding and OR92-8, OR92-8 is not dispos/dve of  Va- 
leto's reparations claims. Therefore Valero must await 
adjudication of its reparations claims in OR98-2. 

4. BP West Coast Products and Chevron 

Petitioners allege that because both BP WCP (for- 
merly ARCO Products Co.) and Chevron (formerly Tex- 
aco Refining and Marketing, Inc.) were injured by 
SPPP's East Line ratea and both jointly filed - on Janu- 
ary 14, 1994 - a complaint, FERC violated the ICA by 
denying them reparations. FERC denied both of  these 
entitlas damages from the East Line rates because they 
stated no claim regarding the East Line rates in their 
complaints. We again agree with FERC. 

ARC'O's and Texaco's complaint simply did not 
challenge the East Line rates. While their complaint ref- 
erencad Tariff No. 15 along with other tariff& which 
includes East Line rates, that reference was not specific 
to any rate, but alleged only that shippers shipped petro- 
Mum pursuant to one or more of  those tariffs. That vague 
rofererme fails to state a cognizable [*'129] complaint 
against the East Line rates, since otherwise the allega- 
tions solely concerned West Line rates. ARCO's ~md 
Texaco's complaint alleged, instead, that their "shipments 
basically originate in California and &e transported by 
SFPP to Phoenix and Tucson." Transportation from Cali- 
fornia into Arizona occurs only on the West Line. Con- 

siste~t with that allegation, the complaint addressed the 
grandfathering of  the West Line rates, and sought repara- 
tions, at the least, from the date of  the filing of  their 
complaint, which is the standard for grandfathered rates. 
The alTglavit submitted in support of  the complaint con- 
cluded that "SFPP's rates on its West Line System ex- 
ceed the rates that would result from an appropriate ap- 
plication of  the Commission's ratemaking methodology 
by a significant amount." SFPP, L.P., No. OR92-8-000, 
Affidavit of  Marsha K. Paiazzi 2 (Jan. 18, 1994). No 
mention of  the East Line rates is made in the complaint 
or the supporting affidavit. Thus, the complaint was only 
applicable to the West Line rates. See SFPP, LP., 68 
FERC at 61,382. Under these circumstances, the Com- 
mission reasonably interpreted the complaint to state a 
claim only with [*'130] regard to the West Line rates, 
and BP WCP and Chevron were properly denied repara- 
tions for the East Line rates. 

ARCO's October 2, 1992, intervention in OR92-8 
does not change this result, see Rate Br. 32, since BP 
WCP's stated ground for intervention wes its "direct in- 
terest" in the "new origin point and applicable rates at 
East Hynes." As the East Hynes station is on the West 
Line, this intervention likewise stated no claim with ro- 
gsrd to the East Line rates. 

5. Chevron 

On September 23, 1992, Chevron filed a protest 
concerning SFPP's reversal of  the flow of the "six-inch 
line" between Tueson and Phoenix, and SFPP's modifica- 
tion of  its pro-rationing policy. On August 3, 1993, 
Chevron filed a complaint alleging that SFPP's East Line 
rates were unjust end unreasonable. Chevron demanded 
reparations "for the period beginning two years preced- 
ing the filing ofthe ComplainL" 

The Commission properly calculated Chevron's East 
Line rate reparations based on Chevron's 1993 complaint 
challenging those rates. See supra at 14 n.2. While Chev- 
ron &gued that its 1993 complaint should relate back to 
its 1992 protest, the 1992 protest did not challenge the 
East Line rates, but [*'131] rather only challenged flow 
reversal on one of  SFPP's [* 1312] lines and its capacity 
allocation procedures. 

Chevron now contends that its East Line reparations 
should be based upon the date of  its 1992 protest because 
the Commission treated the protest as a complaint. The 
Commission, held, however, that "the scope of  the com- 
plaint proceeding shall be defined by the issues raised by 
El Paso and Chevron which caused these proceedings to 
be instituted." SFPP, LP.,  63 FERC P 61,27J, 62,769 
(1993). Chevron's protest "complained against the rever- 
sal of  one of  SFPI~s lines and its capacity allocation pro- 
cedur¢% but did not complain against the East Line rates 
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2004 U.S. App. LEXIS 14930, **; 160 Oil & Gas Rep. 703 

as such." Opinion No. 435-A, 91 FERC at 6/,514 r~55. 
Because the protest did not complain about the East Line 
rates, the Commission properly found that the protest did 
not trigger reparations for the East Line rates, and dated 
Chevron's right to reparations from Chevron's August 3, 
1993, East Line complaint. SFPP, L.P., 97 FERC P 
61,138 61,623-24 (2001) (citing SFPP, L.P., 65 FERC P 
61,028); see also SFPP. L.P., 102 FERC P 61,073, 
6 I, 183-84 (2003). 

The ALI's [**132] detezmination that reparations 
demands could relate back to earlier-fiMd complaints 
does not aid Chevron. As the ALl recognized, an 
amendment to a pleading may relate back when it arises 
out of  the same transaction or occurrence set forth in the 
original pleading. Fed. R. Cir. P. 13(c)(2). Because the 
Commission found that Chevron's original protest did 
not concern the East Line rates, but rather only the prac- 
rice of prorationing and reversal of  the "six inch line," 
however, Chevron's claim for East Line rate reparations 
cannot relate back to that protest The Commission rea- 
sonably determined that Chevron's 1993 complaint, 
which first stated a claim with regard to the justness and 
reasonableness of the East Line rates, was the proper 
basis for determining Chevron's right to reparations. 

For the rcesons given above, we alTtrm the decisions 
of  the Commission in awarding raparations and deny the 
petitions for review in full to the extent they challenge 
FERCs rapanUions order. 

CONCLUSION 

In conclusion, we affirm the decisions of  the Com- 
mission and deny the petitions except as follows: As 
regards the West Line rates, we grant the petition 
[*'133] and remand with respect to the Commission's 
decisions that the Watson enhancement and turbine fuel 
rates are grandfatherod under the EPAct. We also remand 
with respect to the Commission's determination that 
changes in tax allowance policy constitute "substantially 
changed circumstances" under the Act. As regards the 
East Line rates, we reverse the Commission's decision to 
rely on Lakehead insofar as it pertains to tax allowances, 
and thus grant the petition and remand the Commission's 
determination regarding the proper tax allowance for 
SFPP. We also grant the petition and remand for the 
Commission to determine and explain an appropriate 
allocation of  the civil litigation costs between the West 
Line and East Line shippers. Finally, we grant the peti- 
tion and remand for the Commission to address SFPP's 
request to recover its reconditioning costs. 

I 

am  

I t  

m 
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ARCO Products Co. a Division of Atlantic Richfield Company, Texaco, Refining and 
Marketing Inc., and Mobil Oil Corporation v. SFPP; Ulu'amar Diamond Shamrock Corpo- 
ration, Ul~'amat, Inc. v. SFPP; Tosco Corporation v. SFPP; Navajo Refining Corporation 

v. SFPP; Refinery Holding Company v. SFPP; SFPP, L.P. 

Docket Nos. OR96-2-000, OR96-10-000, OR98-1-000, OR004-O00, OR92-2-002, 
OR96-15-000, OR96-17-000, OR97-2-000, OR98-2-000, OR00-9-O00, OR98-1-000, 

OR98-13-000. OR00-9-000, OR00-7-000, OR00-104)00, OR96-2-002, OR96-10-002, 
OR96-17-002, 1S98-1-000 

FEDERAL ENERGY REGULATORY COMMISSION - COMMISSION 

/06 F E.R.C. P61, ]00; 2004 FERC LEXIS ,~8., ( 

ORDER ON INITIAL DECISION 

March 26, 2004 

t i t  

i 

a a  

a s  

PANEL: 
[ '*  1 ] Before Commissioners: Pat Wood, Ill, C'aaitman; Nora Mead Brownell, Joseph T. Kell~er, and Suedeea G 

Kelly 

OPINION: 
['62,139] 

I. Summary 

I. This order addresses a June 24, 2003, Phase I initial decision (1D) nl on complaints against SFPP, L.P.'$ (SFPP) in- 
terstate ratea for the yeen 1996, 1997, 1998, and 2000. Those complaints alleged that SFPWs rates or charges on its 
West, Fast, North, and Oregon Lines, end for its Watson Station Drain Dry facilities were unjust and unremounble. The 
principal issue eddressed by the ID is whether the complainants have satisfied the threshold "changed circumstances" 
standard in Section 1803('o) (1) ofthe Energy Policy Act of 1992 n2 (EPAct) and thus may seek a just and reAtsonable 
determination under Section 15(1) of the Interstate Commerce Act (ICA). n3 This threshold standard requires a showing 
of evidenco that establishes that a substantial change has occurred after the date of enactment of the EPAct in the eco- 
nomic circumstances of the pipeline which were a basis for the rate, n4 and is referred to here as the "substantially 
changed circums~mces" standard. 

nl Texaco Refrain 8 and Mm~edng, Inc., etaL v. SFPP, 103 FERC P 6J,055 (~003) (Texaco Refrained. The 
Sepu~'eda Line cost issues m Docket No. IS98-I-000 were retarded to the instant proceeding by the Commis- 
sion% orders in Docket No. OR98-I 1-000 reported at 102 FERC P 61,240 (2003) and/04 FERC P 61,136 
(2003). 

[ '*2] 

I 
a2 En~, /Pol icy Act, Public Law 102-486 (1992), 106 Star 2776 (1992). 

n3 49App. U.S.C 15(I)(1988). 
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n4 Saction 1803(bXI) provides in part that no person may file a complaint against a rate that is deemed to 
be just and reasonable under Section 1803(a) of the EPAct [a grandfathered rate] unless evidence is presented to 
the Commission which establishes that a substantial change has occurred eu~er the date of the enactment of the 
Act in the economic circumstances of the oil pipeline which were a basis for the rate; or in the nature of the serv- 
ices provided which were a basis for the raze. 

2. The Adminislra6ve Law Judge (A/J) found that the substantially changed circumstances standard had been setisf'red 
with regard to: SFPP% West Line rates for 1996, 1997, 1998, and 2000; the North Line for 1997, 1998, and 2000; the 
Oregon Line for 1997, 1998, and 2000; and in the case of the Watson Station Drain Dry facilities, for all years for which 
complaints were filed. After making those determinations, the ALl  further held that SFPP's rates for the West, North. 
[**3] and Oregon Lines were not just and re~onable for any of the years at issue, nor were the Watson Station Drain 
Dry charges. The ALl also held that SFPP's East Line rates were not just and ree.sonable in the years 1997, 1998, and 
2000. The ALl further concluded that it was necessary to resolve issues regarding SFPP's cost s~ctore in a Phase I1 of 
this proceeding in order to establish just and reasonable rates. 

3. SFFP, the Association of Oil Pipelines (AOPL), and Chevron Products Company (Chevron) filed exceptions to the 
ID. Briefs opposing SFPP's and the AOPL's exceptions were filed by all other participants, n5 while SFPP filed in op- 
position to Chevron's. On review, the CommLssion atTn'ms most of the ALJ's conclusions on the interpretation of the 
statute, but modiflas the ALFs method for making the specific calculations used to determine whether there are substan- 
tiaily ['62,140] changed circumstances. The Commission affirms the ALJ's findings of changed circumstances on the 
West Line, and the Commission reverses the Ali 's  t-mdings of changed circumstances on the North and Oregon Lines. 
Issues regarding the Watson Station Drain Dry facilities are now pending before the D.C. Circuit Courtof [*'4] Ap- 
peals and will be addressed once the Court rules on those issues. 

n5 Western Refining Company, L.P. (Western Refining); Chevron; the Commission Trial Staff(Staff); 
ConocoPhillips Company (Conoco), Vaiero Marketing and Supply Company, and UIUamar Inc., filing jointly 
(U/Iramar, q'osco); BP Wast Coast Products LLC (BP WCP) and ExxonMobil Oi| Corporation (ExxonMobil), 
fillng jointly (Indicated Shippers); and Navajo Refining Company, L.P. (Navajo). 

I t  

g 

O 

41J 

m 

4. The Commission aLso afferms the ALI's initial conclusion that rates and charges for the West Line were not just and 
reasonable for the years at hsue. The Commission also affirms the ALi's rulings on procedural and evidentiary points 
and his conclusion that SFPP's East Line complainant shippers are eligible for reparations. The ALl thus is authorized 
to proceed with Phase II to resolve West Line cost-of-service issues. In authorizing this continuation into Phase II, the 
Commission expects the ALJ to bring the l>roceeding to an early conclusion. 

5. On review here, tbeCommission [**5] determines a co~-of-service issue regarding the acquisition write-up of 
SFPP% rate base on D ~ m b ~  31, 1998, rathar than refesring the issue to Phase I1. The Commission ooncludes thet the 
write-up h inconsistent with Commission policy. 

6. Upon a Final resolutio~ of the outstanding cost-of-service issues by the Commission, SFPP will be required to make 
compliance fdin~ estebUabbl 8 the specific rates and charges to be applied prospectively from an effective date to be 
established by the Commluion. The Commission will set the procedures for any compliance filings and for calculating 
any reparations that may due. 

ll. Back4~rolnd 

7. The instant proceedings are a sequel to the proU~ctcd litigation between SFPP and several of  its oil pipeline custom- 
ers that began with ~e filing of a complaint egainst SliP's East Line rates in Docket No. OR92-8-000 on September 2, 
1992. n6 A series of complab~ts flied through August 7, 1995, asserted that SFPP's rates for its West Line between Los 
Angeles and Arizona and those for its East Lines between El Peso and Arizona were unjust and unreasonable. These 
complaints were consolidated with Docket No.OR92-8-000, and were addressedby Opinion [**6] No. 435, issued 

J 
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January 13, |999, n7 its reheating orders in Opinion Nos. 435-A and 435-B, n8 and ending with the acceptance order of 
SFPP's compliance filings in Docket Nos. OR92-8-020 and -021 on June 5, 2003. n9 

n6 SFPP, L.P., 63 FERC P 61,028 (1993), ~ 66 FERC P 61,210 (1994). 

n7 See SFPP, L.P., 86 FERC P 61,022 (1999) (Opinion No. 435). A full procedural history of the relevant 
complaints is provided in Opinion No. 435 at 86 FERC 61,058-60. 

n8 SFPP, L.P., 91 FERC P 61, I35 (2000) (opinion No. 435-A). SFPP, L.P., 96 FERC P 61,281 (2001) 
(Opinion No. 435-B), SFPP, LP., 100 FERC P 61,3.~3 (2002) (Order on Rehearing and Compliance Filings). 

SFPP, L.P., 102 FERC P 61,073 (2003) (Order on Compliance Filing). 

n9 SFPP, L.P., 103 FERC P 61,287 (2003). 

0 

I 

I 

[**7] 
8. In those orders the Commission addressed (I) the "substantially changed circumstances" standard with regard to 
complaints against SFPP's West Line rates for the period before August 7, 1995, and (2) cost-of-service issues regarding 
the East Line. The Commission found that the complainants had based their case on a one year cost-of-service for the 12 
months before the EPAct became effective, and not on the economic circumstances that underlay the challenged West 
Line mt~ in the year those rates were established, i.e.. 1989 in the case of the West Line ratas, which were filed with 
the Commission in early 1989. n I 0 The Commission thus concluded that the complainants had failed to meet the sub- 
stantially changed circumstances standard. Further, becanse SFPFs East Line rates were not grandfathered under the 
EPAct, the Commission addressed the justness and reasonableness of those ratea, determined that they should be re- 
duced prospectively for all shippers as of August 1, 2000, and ordered repm'ations for those shippers that had filed com- 
plaints against those rates, nl 1 

["8] 
n l0 See Opinion No. 435, 86 FERC at 61,067-68; Opinion No. 435-A, 91 FERC at 61,500. 

nl I The cited orders ate on appeal to the United States Court of Appeais for the D.C. Circuit. BP West 
Coesl Products LLC, ~ v. FERC, Nos. 99-1020, ~ (consolidated). 

e P  

g 

g 

9: Additional complaints were filed against SFPI~s rates in 1996, 1997, and 1998. When the Commission i~ued Opin- 
ion No. 435 in January 1999, the Commhsion issued a contemporaneous order p e r m t t ~  complainants to amend their 
pending complaints in llght of the rulings in that Opinion. nl2 The amended complaint& which were filed in January 
2000, were consolidated with the pendm 8 complaints that had been filed after August 7, 1995, and set for hearing, n 13 
Additional complaints filed in August 2000 were likewise consolidated and were set for hearing, n14 As noted, the ID 
issued on lune 23, 2003. The time for filing briefs on exceptions end briefs opposing exceptions was extended, the latter 
being filed on September 5, 2003. 

e 

[**9] 

hi2 SFPP, L.P., 86 FERC P 61,035 (2000). 

n13 SFPP, L.P., 91 FERC P 61,142 (2000). 

hi4 SFPP, L.P., 92 FERC P 61,244 (2000). 

I 
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I 0. The complainl3 filed after ! 995 differed from the earlier series in that ram1 challenged all of SFPI~s rates, not just 
those of  SFPP's East and West Lines. Thus, the challenges in the consolidated dockets here are directed against the 
West Line rates from Los Angeles to Phoenix and Tucson, Arizona, the Fast Line rates from El Paso to Phoemx and 
Tucson, Arizona, the North Line rates from Oakland to Reno, Nevada, and the Oregon Line rates between Portland and 
Salem. Complldnts were also filed against SFPP's charges for the operation of  its Watson Station Drain Dry facilities 
and its Sepulveda Line, both located in SFPP's Los Angeles origin market. The Drain Dry ['62,141] Facilities are used 
to assure that oil is inserted into SFPP's system at mainline operating pressures. The Sepulveda line connects certain 
refineries astd storage facilities at Sepulveda Junction to SFPP's trunk system at Watson Station. The proceeding regard° 
ing the latter rates for service on Line 109 between Sepulvedn Junction and Watson Station was held in abeyance 
[ "  I 0] until a recent Commission ruling that SFPP had not established that it lacked significant market power for 

transportation services over the Sepulvedu line• n 15 

n15 SFPP, L P., 102 FERC P 61,240 (2003), ~ 704 FERC P 6 I, 136 (2003). 

11. The [D reviewed the various complaints filed in 1996, 1997, 1998, and 2000 in detail, including the dates that they 
were filed and the rates at which each filing was directed, n 16 While all these dates need not be repeated here, the date 
that each of  the complaints was filed is signif~can~ for at least two reesons. First, i fa  rate is grandfathered under the 
EPAct, any attempt to show substantially changed circumstances must be based on circumstances occurring after file 
date of  the EPAot and before the filing of  the complainL n 17 Second, if the complaint does satisfy the subs~mtially 
changed circumstances standard, Sec4ion | 803 Co) of the EPAct provides that reparations of  grandfathered rates are due 
only from the [**1 I] date of  the complaint forward to the date on which eny new rate is set prospectively. The dates of  
the complaints against the East Line rates, which are not grandfathared, wdl also determine whether reparations wall be 
due, since only those complaints filed before new rates were set for the line on August I, 2000, are eligible for repara- 

tions. 

n16 ID at P. 68-77. 

n i t  Opinion No. 435-A, 91 FERC at 61,500 and Section 1803('0) of  the EP Act. 

12. The balance of  this order reviews the ALJ's interpretation of  Section 1803 of the EPAct and i~ appik, ation to the 
rates charged for service over SFPP's West, East, North, and Oregon Lines. While the issue of  whether the Sepulveda 
Line (Line 109 between Sepulveda Junction and Watson Station) is grandfatbered wm not formally before the ALJ at 
the time the ID issued, he nevertheless ruled on the matter, nl 8 The pertles have briefed that issue and the Commtsston 

• • • • • at this time can resolve the ~sue. It t$ t m c o n t e ~  that the East Line rates are not grandfathered and those [** 12] com- 
plainants need not meet the substanUally changed cffcumstences standard for those rates For the East L ne rates the 
issue thus is whether they ere just and reasonable under Section 15(1) of the ICA. 

nlS ID at P. 34 and 35. The ALJ made the same determination in the Sepulveda line proceeding now con- 

solidated with this case, on July 25, 2003. 104 FERC P 65,022 (2003) at P. 4. 

IlL Discuasion 

13. The cena'al issue in Phase I of this consolidated proceeding is the proper interpretation and application of  Section 
1803(bXI) of  the EPAct. That section provides that a rate deemed to be just and reasonable under the EPACt, ~ a 

I I  
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grandfathered rate, may be chall~ged only i ra  complainant presents evidence to the Commission which establishes that 
a substantial change has occurred after the date of  eeactmant of the Act: 

(A) in the economic circumstances of  the oil pipeline which were a basis for the rate; or 

(B) in the nature 6fthe services provldedthat were a basis for the [** 13] rate; 

J 

I 

4 8  

I 

14. The issues addressed here camter on Subparagraph A, a substantial change "in the economic circumstances of  the oil 
pipeline which were a basis for the rate..." and the procedures to he used in applying that standard. Whether some of  the 
rates at issue are actually grandfathered under the EPAct is another issue that is addressed, since rates that are not grand- 
fathered may be challenged without a complainant meeting the substantially changed circumstances threshold. Subpara- 
graph (B) of  Section 1803('o)( I ) is not at issue. 

15. In Opinion No. 435, the Commission concluded that a "substantial change" is more than a "material change," and 
that Congress would not have adopted the word "substantial" i f  the conventional accounting threshold of  ten percent, or 
another relatively low quantity, were meant to be the test for establishing substantially changed circumstances. The 
Commission also addressed whether a complainant must establish that there has been a substantial change to every rate 
design element that may be the economic basis for a challanged grandfathered rate in order to meet the substantially 
changed circumstances standard. The Commissinnconcluded that this is not [**14] the case, holding that a substantial 
change could be established by one or a number of  rate elements, thereby triggering an investigation under Section 
15(1) of  the ICA as to whether the rate is just and reasonable, nl 9 

h i9  86 FERC at 61,065-66. 

B 

g 

W 

o 

g 

g 

J 

16. The Commission further held in Opinion No. 435 that the number of  rate elements that significantly affect the eco- 
nomic basis for most rates is relatively small, and that the basic ones are volumes, asset base, operating costs, and, per- 
haps, capital costs. Since these elements in turn are most likely to influence the oil pipeline's revenue requirements and 
retom, the Commission stated, complainant must establish substantial change to one or more of  these important ele- 
menta that are the b~ i s  for a grandfathered rate and explain why this change is likely to have rendered that rate unjust 
and unreasonable. The Commission also concluded that in assessing whether the substantially changed circumstances 
standard had been met, any change must have occurred aRer the date [**15] of  enaclnrant oftbe EPAct' and must be 
measured against the economic assumptions embodied in the grandfathered rate. n20 

n20 ld. at 61,067. 

['62,142] 

A. "l'lhe ALJ ' s  DeternrinaUons 

17. The ALJ addressed how the substantially changed ciremnatance~ standard of  Section 1803(b) of  the EPAct should 
be constzued, developed a methodology for measuring whether there had been substantially changed circumstances, and 
appfied that methodology to determine whether there were substantially changed circumstances for the West, North, and 
Oregon Lines and for the Wagon Station Drain Dry Facilities. The ALl also determined that the Watson Station Drain 
Dry Facilities and Sepulvada Lines were not grandfathered, and that reparations would be available to shippers on the 
East Line i f  the rates for that line were not found to be just and reasonable in the complaint years at issue. 

18. In construing Section 1803Co) ofthe EPAct' the ALJ generally adopted theCommisslon's analysis in Opinion Nos. 
435,435-A, and 435-B. He concluded that Sectinn [** 16] 1803(b) requires that substantially changed circumstances 
must occur after the effective date of  the EPAct but before the date of a complaint, and must be measured against the 
economic circumstances in the year in which a grandfathered rate was established (filed). He also concluded that the 

g 
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measurement of change could be b`ased on one or nlore important cost tactors, such as ,,olumes, rate base. total allo~ ed 
return, lind changes in tax rates and income tax ulluwzutces. 

19. To measure whether there were substantially changed circumstances, the AI.J identified three diflerent points in 
time, denoted "A." "B," and "C": "A" to represent the )'ear that includes the economic b~tsis lbr a grandtathered rate, i.e.. 
the year when a grandfathered rate was filed and took eft~.ct: "11" to represent the 12-munth period ending October 24, 
1992. the date of enactment of the EPAct; and "C" to represent the year v. hen u complaint was filed The AI,J then con- 
eluded that a measurement to determine whether there were suhstantiall', cbangcd circumstances required t~o compm'i- 
sons. The first, to see if there ,,v~ts a substantialchange in economic circumstances from the date the rate became effec- 
tive, "A", to the [** 17] date the complaint ~as filed. "C", compared the cost factors at "A" to the cost factors at "C" to 
obtain a percentage difference relative to "A." i.e.. (C-A)/A If this comparison shov, ed substantiall', changed circum- 
stances, the ALJ then compared the cost factors at "B" to the cost factors at "C" relative to "B," i.e., (C-B). B, to see if" 
the substantial changes occurred after "B," the date of enactment of the EPAct. 

20. As a final step before deciding whether there were substantially changed circumstances, the AI,J addressed what 
"A." the year grandfathered rates took effect, should be for each of the West, North, and Oregon lanes. For the West 
lane the ALJ determined that "A" w,as 1989 and that the economic b,a'~is for the rates filed in that '.ear ',~, ~.s a cost-of- 
service study submitted by SFPP. For the North l.ine the AI.J determined that "A" was also 1989 and that the economic 
basis for those rates was a cost-of.service study for the North l,ine submitted by SFP'P. For the Oregon Line the AIJ  
determined that "A" was 1984, the ",'ear the rates were established, l h e  AI.J concluded, however, that therev, az no evi- 
dence of record that would enable a determination of the economic basis fbr [*'18] the Oregon Line rates. In the ab- 
sence of such evidence, the AI..J examined the period after "B" to determine if there had been a substantial change in 
economic circumstances bet;~een "B" and "C," relying on cost-of-service information such ,as changes in volumes, rate 
base. allotted returns, income tax rates, and income tax allowances. I he AI J also addressed the 9,'arson Station Drain 
Dr3' rates, focusing on the fact that the rate base of those facilities had been fully recovered after the date of enactment 
of the EPAct. The ALJ's methodology and conclusions and objections thereto are rcviev, ed belo~. 

B. The Commission's Determinations 

I 
I 
I 
I 
I 
I 
I 
I 

21.7"his portion of the order addresses the AI,J's conclusions and methodology for analyzing substantially changed cir- 
cumstances, the factors used in that analysis, and the findings for each of the lines and tacilities at issue. 

I. The Methodology for Measuring (;banged Circumstances 

22. As described earlier, the ALJ's methodology compared different points in time to determine whether there had been 
substantially changed circumstances. The AI,J held that change must have occurred after the date of enactment of the 
l-PAct and should be measured by the 1'* 19] percentage dift~.rence (1) between C and A, compared to A, and (2) the 
percentage difference between C and B, compared to P,. The AI.J properly concluded that any substantially changed 
circumstances must occur after the effective date of the l-PAct. The ALJ erred, however, by concluding that any change 
that occurred betaveen B, the EPAct effective date, and C, the complaint date. i.e.. C-B, should be evaluated relative to 
B. Rather, the change from B to C properly should bc evaluated relative to A, since the EPAct requires a showing that 
there has been a change in the economic circumstances that were a basis for the rate. i.e., a change compared to A. l'hat 
formula, i.e., (C-B)/A, was supported by the Commission's Trial Staff. The AI,J's use of a cumulative change fi'om A to 
c is not needed to make 111 is comparison. 

23. As an example, assume the value for A is 100, B is 120, and C is 140. A comparison using the Al..J's approach of 
(C-B)/B would require comparing a change of 20 to B, or 120, and would result in a 16.7 percent change. The EPAct, 
hov, c~ er, requires that the change after the EPAct, C-B. or 20, be compared to the b~.sis of the rate, A, or 100. lhis 
~ould result in a 20 [*'201 percent change. If infommtiun regarding A is not readily available, boy, ever. onl', then 
would it he appropriate to corot',are an~ B to (? change relative to B, ,as the AIJ  did in addressing SFPP's Oregon I inc. 
[ '62,143] 

24. When the value of B is less than A. however, the appropriate comparison is tile change l?om A to (" relative to A. 
i.e., (C-A),A. fh is  ~ould apply to those lactors that would be expected to increase in a changed circumstances situation. 
such as volumes. As an example, assume A is 100, B is 80 and C is 100. The change from B to C is 20, or a change of 
20 percent relati',c to A, v,'hile tile change from A to C is O. Since the t-PAct provides that evidence o f t  substantial 

I 
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change in the circumstances that were the basis for a grandfathered rate is necessary to challenge the justness and rea- 
sonableness of  that rate, it only makes sense to conclude that such a change must reflect an increase above the basis, i.e., 
above A, in this example a value of  100. In this instance, using a comparison of  C-B relative to A would reflect a 
change from some point that is less than the basis value of  A, i.e.. from 80 to the basis value, 100, in the example. This 
comparison would reflect [ *'21 ] a change not in the basis for a grandfathered rate but rather in a value that is less than 
the basis for the rate. 

25. Similarly, for factors expected to decrease, such as costs and rate base, the formula also would be (C-A)/A when the 
value for B is greater than A. If  A is 100, for example, B is 120, and C is 100, this formula would reflect no change 
above A, the basis for the rate, at C. Again, using a comparison of  C-B relative to A instead, would reflect a change 
from a point greater than the value of  A, and thus would not reflect a change in the basis for the rate. 

26. The comparisons thus would be inconsiatent with the EPAoL The ALl acknowledged that a comparison of  C-B rela- 
tive to A could lead to illogical results in these situations, but he discarded it completely in favor of  (C-B)/B rather than 
adopting an approach that would account for such situations. Congress may have assumed that on the effective date of  
the EPAct, it was likely that oll pipelines would have had grundfathered rates that had been in effect for long periods 
and thus would have values at B that differed from those that long before at A were the bases for those grandfathered 
rates. That, however, is [**22] not always the case. On SFPPs West Line, for example, the volumes declined from 
60,480,000 in 1989, which is A, to 52,160,000 at the enanlment of  EPAct, which is B. Volumes on SFPP% North Line 
likewise declined. See Appendix A, Table 1. Similarly, the West Line rate base for 1992 is greater than that for the base 
period 1989. See Appendix B, Table 3. 

2. The Factors to be used for Measuring Change 

27. In making his determinations ofwhether there were substantially changed circumstances for the various rates at is- 
sue here, the ALJ reviewed the following major cost factors: total volumes, income tax rate, income tax allowance, and 
allowed total return in the case of  the West Line, togethcr with some composite evidence prepared by Ultramar; n21 
volumes, income tax rate and income tax allowance in the case of the North Line; n22 and volumes, income tax and 
income allowance in the case of  the Oregon Line. n23 

n21 ID at P. 117, 118-19, 120, and 121-22. 

n22 ID at P. 200-2002 and 202-204. 

n23 ID at P. 231-233 and 240-250. 
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[**23] 
28. SFPP attacks this methodology on several grounds. First, it asserts that the ALJ relied in several cases on only one 
factor rather than several as is required by Opbfion No. 435, that he failed to evaluate realized compared to projected 
returns, and that his decision places undue emphasis on the L ~ e a d  tax aliowanco adjustment, n24 SFPP also asserts 
that the ALJ excessively relied on cost-of-service considerations, n25 The Complainant Parties and Stuffraply that the 
ALJ did rely on more than one factor in most imtances, that Opinion 435 specifically states the reliance on one or more 
factors is appropriate, and that the factors the ALl used were consistent with the direction in Opinion No. 435. 

n24 Lakehead Pipe Line Company, L.P., 71 FERC P 61,338 (1995), ~ 75 FERC P 61,181 (1998) 
~ c h e ~ .  

n25 SFPP also argues that the ALJ improperly required the preparation of  coat-of-service studies for each of  
the complaint years at issue and for the 12 months prior to the effective date of  the EPAct in 1992. Given the 
novel nature of  this proceeding the Commission afl'n'ms the ALI's decision to require cost-of-sarvico studies for 
the years at issue. To the extent that SFPP prepared several such studies for each year to defend its theories on 
changed circumstances, that was its choice. Given the nature of  the case, the cost-of-service evidence presented 
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was helpful in validating the methodology adopted by the Commission and resolving disputes regarding the ju- 
risdictional status of  the rates for the North end Oregon Lines. 

[*'24] 
29. The ALJ's reliance on a few important cost-of-service factors in making his determinations was consistent with 
Opinion No. 435 where the Commission identified the rate elements it cunsidered would significantly affect the eco- 
nomic basis for most rates. However, the ALl did not examine one factor, rate base, that is an important component of  
allowed return and a major factor that can affect a pipeline's return. He also relied too extensively on the changes in tax 
rates and tax allowances, which the Commission concludes below can lead to anomalous results. The ALJ% use of  vot- 
ume changes and allowed total return as major cost factors is affirmed. Volumes measure the growth or decline of  the 
pipeline's business and are a good proxy for revenue growth. Allowed total return reflects the permitted retom that 
would be permitted given its current rate base and the current weighted cost of capital. Changes in this cost factor there- 
fore reflect changes in the rate base as well as changes in the cost o f  capital. 

30. Changes to the rate base also reflect the increase and decrease in pipeline essets that may occur from additional in- 
vestment, retirements, or the decline in rate base thatocom" [*'25] as assets of different vintages are depreciated under 
the Commission's ['62,144] Opinion No. 154-B cost methodology, n26 The size ofthe rate base directly influences the 
return because the allowed rate of  return is applied to it, thus determining the dollar amount of  the return. As such, it is 
likely to he a significant factor because of  the large amount of  fixed costs present in a cepital-intensive industry like oil 
pipelines. It is a figure carried on the company's books and should he readily allocated to a specific service based on the 
capital line items and related a-'csued depreciation recorded in the pipeline's property accounts. 

n26 Williams Pipe Line Company (Opinion No. 134-B), 31 FERC P 61,377 (1985), which was the f'wst case 
establishing the Commission's current method for determining oil pipeline costs. The methodology has been ap- 
plied in subsequent cases but continues to be referred to as the Opinion No.154-B methodology. 

31. The ALJ also concluded that a change in regulatory policycould [*'26] establish substantially changed circum- 
stances. The ALl  therefore applied the so-called L a k e h ~  tax allowance policy n27 in analyzing SFPP's income tax 
allowance, n28 The L a k ~  case held that a pipeline parmership could take an income allowance only for the portion 
of  the partnership interests that would he subject to double taxation on income dis~ibutions, primarily by corporate 
O W I I e f S .  

n27 See Lal~headP~oe Llne Company, L.P., 71 FERC P 61,338 (1995)o ~ 75 FERC P 61,181 
(1998) ~ e h e a d ) .  It was applied to SFPP*s cost-of-service in Opinion No. 435, 86 FERC at 61,102-04. 

n28 Opinion No. 435, 86 FERC at 61,070-71. 

32. SFPP objects to the ALJ's reliance on the L a k ~  policy in determining substantially changed circumstances. It 
asser~ that the Commission itself described L a k ~  as a continuation of  existing Commission policy, and that in 
OpinlonNo. 435 the Commission applied L a k c h ~  to reparations [ '*27] for the calendar year 1992. SFPP further as- 
serts that use of  the L a k ~  policy reflects a more fundamental error o [  including regulatory changes as a factor in the 
ALI's determinations, if  those changes occurred after the rate at issue was established. The Complainant Parties and 
Staff assert that SFPP's position has no merit because the L a k ~  policy was announced in 1995 and became Com- 
mission policy only at that time. They further argue that the Commission e~pressly hell in Opinion No. 435 that reguia- 
tory change was one factor to be addressed in evaluating whether there are substantially changed circumstances. 

33. The Complainant Parties and Staff are correct that the Commission has previously determined in Opinion No. 435 
that Congress did not reject changes in regulatory policy as a consideration in determining whether there are substan- 
tially changed circumsUmces. Moreover, SFPP's specific arguments regarding the L a k ~  policy are wi~out  merit. 

g 
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The policy was not final until al~er rehearing in the Lake~cad proceeding was decided in 1996, and until that date pipe- 
line partnerships were free to tekethe full income tax allowance. In fact, SFPP did so in preparing [**28] the cost-of- 
service evidence it produced in 1989 to justify its West and North Line rates. 

34. While L a k ~ e ~  may have represented an evolution of  Commission policy, this is only in the sense that the Com- 
mission has a long-standing policy that an income tax allowance should be permitted only for taxes that are a~toally 
incurred, n29 The argument that the policy was decided before 1992 because the Commission applied the policy in de- 
termining SFPP's 1992 reparations is equally specious. The Commission explicitly stated in Opinion No. 435 that it was 
following the standard procedure of  applying current policy to the year at issue in the context of  setting a reasonable 
rate. n30 This ruling applied as well to the reparations for 1993. The determination of  rate reasonableness in either year 
did not address the relevance o f _ _ [ _ [ ~  to determining whether there had been substantially changed cireumstances 
to the economic basis of  a rate. 

n29 Lakehead, 75 FERC at 61,594-95. 

I 
n30 Opinion No. 435 at 61,104. 

o 

g 

l i t  

[**29] 
35. The Commission also concludes, however, that the L a k e h ~  policy should not be used as a stand-alone factor in 
addressing whether there have been substantially changed circumstances. The application of the policy in this case has 
already involved extensive discovery and litigation regarding its scope, which will vary from year to year as ownership 
ratios change. Because of  these year to year variations, application of  the policy involves the complexities associated 
with a full cost-of-servlce study n31 and should be utilized only in that context. Moreover, as the analysis of  the North 
and Oregon Lines in the next part of  this order indicate% there can be a very large reduction in income tax allowance in 
the years since 1992 even if many of  the other principal cost factors, and in fact the total cost-of-service, increased a~er 
1992. n32 For this rea.~n the Commission reverses the ALl to the extent that he relied on the use of  the L a k e h ~  factor 
outside the context of  a full cost-of-service analysis in making his determinations. 

n31 See U1T-42 at 63-67 for the depth ofdetail that can be involved in this issue. 
[**30] 

e s  

O 
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n32 See Appendices C and D, tables 5 and 7 comparing the years 1992 and subsequent years. 

3. The Determinations for the Individual FacilitleJ 

36. There ere two major steps involved in determining whether there has been a substantial change in the economic cir- 
cumstances of  each of  SFPP's lines and faciliti~. The first step is determining what is the economic basis for the rate on 
each line and f~'lllty, which goes to finding when the particular rates became effective and what were the economic 
factors underlying those rates. ['62,145] The second step is determining whether there has been a substantial change to 
that economic basis. These steps are applied here to SFPP's West, North, and Oregon Lines. Since whether a rate is 
grandfathered determines i fa  changed circumstances finding must be made by the Commission, the issue of  whether the 
Sepulveda Line ere 8rundfathered is also reviewed here. 

37. As has been discussed, the Commission concludes that the ALl applied an incorrect formula when making determi- 
nations regerding mbgantially changed circumsamces. However, much of  the data the ALJ reliedon [**31] in making 
those calculations was conect, includin 8 updated cost-of-servica information provided by SFPP at his direction and 
volume information provided by the Trial Staffand SFPP. Relying on this information, the Commission reevaluated 
whether there were substantially changed circumstances by applying the correct formuia~ This revised analysis is re- 
flected in the tables and charts in the Appendices to this order. These tables and charts illustrate each of  the changed 
circumstances calculations made here. 

I 
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38. Appendix A displays the volumes for each of  SFPP's lines and percentage changes in volumes for each line. Appen- 
dices B, C, and D display for the West, North, and Oregon Lines charts and graphs showing the change in absolute 
numbers of volume, rate base total allowed return, tax allowance, and cost-of-service fiends for each of those lines. Cer- 
tain charts also compare the import of  the ALJ% two formulas [(C-A)/A and (C-B)/B] and that used by the Commission 
[(C-B)/A]. n33 When the overall U'ends are consistent, as in the case of  the West Line, the conclusions of the ALl and 
the Commission are the same. This is not the case, however, for the North and Oregon Lines due tothe [**32] fact that 
the costs of thuse lines iner~ased after 1992. 

J 

ml  

I 

g l l  

n33 The figures the Commission used in reeking its determinations are highlighted. 

a. The West  Line 

L The Economic Basis for the Rates. 

39. The ALl determined that for SFPP% West Line rates the economic circumstances that were the basis for those rates 
were the "TOP Sheets" SFPP submitted to the Commission in on January 4, 1989, to justlfy the 25 cent par barrel in- 
erensu to Tucson that became effective in February 1989, and thereafter a reinstated rate to Phoenix that became effec- 
tive in early April 1989. n34 He furthar concluded that the rates were established on the date that they became effective. 
He also concluded that any change in the economic circumstances thai were the basis for the West Line rates must be 
measured against the cost-of-service factors contained in the "TOP Sheets" submitted to the staff, particularly the fore- 
casted volumes that were used in those sheets. 

q l l  

i l l  

n34 "TOP Sheets" are normally cost-of-service data that is submitted by Staffto support its testimony in a 
cost-of-service proceeding. In the instant case the cost data prepared by SFPP was submitted to the Commission 
staffto justify a rate filing. Since the parties use the nomenclature "TOP Sheets," here the order uses the same 
t e r m .  

[**33] 
40. SFPP argues on exceptions that the economic basis for the West Line rates is reflected in its settlement offer to the 
Airline-lutervenors in a February 26, 1988 letter from Mr. Abboud, an ofl'icer of SFPP, to Mr. John Clcary, counsel to 
the Airline-lntervenors. That letter, together with other correspondence, resulted in a settlement agreement between 
SFFP and the Airhne-lntervenors in March of  1988. n35 SFPP further argues that the economic circumstance for the 
West Line rates should be determined by the volumes SFPP expected to flow over the West Line once those volumes 
reached the capacity upon which the 1998 expansion of  that line was predicated (the mature volumes). 

n35 Exs. JMA-10 and JMA-5 through 9. 

41. SFPP also asserts that the filing with the Commission in i 989 of  the revised Phoenix and reinstated Tucson rates 
after the completion of  the Wcst Line expansion did not establish the rates, but that they were established by nagotia- 
tion. SFPP also argues that the Commission rejected the use of  test ycerdata [* *34] as the economic basis for a rate in 
Opinion No. 435, and thus the use of  the 1989 "TOP Sheets" is incorrect. SFPP argues that the Commission should use 
iet projected 1991 "mature" volumes of 74.7 million barrels per year as the volume component for comparing any sub- 
sequent changes to its 1989 West Line rates, n36 

n36 Derived from Ex. JMA-10, p. 3 of  5. 

42. The Complainant Parties and the Commission Trial Staff support the ALJ, arguing that there were no exact rate lev- 
els established by Mr. Abboud's letter to Mr. John Clear3, , or by the 1988 Settlement itself. They argue that the 1988 
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Settlement only established a 25-cont cap for the increase of  any rates to recover the increased investment in the West 
Line, toge~cr with a bar to challenging those rates for a five-year period ~ the filing of  Tariff 88. n37 They further 
assert that neither the 1988 Settlement nor Mr. Abboud's letter to Mr. John Cleary establishes what volumes would be 
used to design the rates, and that the volumes submitted to the FERC Staffm the [**35] 1989 "TOP Sheets" should con- 
trol. 

n37 Tariff88 was filed to rollback SFPP's previous increases to the West and East Line Rates iliad in 1987. 
See Ex~ J MA-5 and Ex. JMA-18 at 22. 

43. The Complainant Parties and the Commission Trial Staff further argue that if  SFPP had used its anticipated long 
term volumes, then the Commission Staffwould have required a lower rate based on those higher volumes. Finally, 
they argue that the Commission rejected the use of  1992 as a test year in Opinion No. 435 because it was the wrong year 
to use to determine the economic ['62,146] basis for the rate, not because the use of  a cog-of-service approach was 
inherently incorrect. They state that the ALl correctly adopted the1989 top sheet vohune of  60.4 million barrels per an- 
num as the volume component of  the economic basis for SFPP*s West Line ratas. 

44. The Commission agrees with the arguments of the complainants and the Commission Trial Staff and thus afftrms 
the ALl. First, it is clear that the rates for the West became effectivein early [*'36] 1989, and as such were established 
once they became effe~ve without suspension; the issue here is to determine the economic basts for those rates. The 
economic basis for those rates is the "TOP Sheets" that were submitted to the Commission's Oil Pipeline Board for its 
review in January 1989. As pointed out by Complainant partias, SFPP's own documentation indicates that SFPP ex- 

a critical review by the Staff and the burden would be on SFPP to convince the Oil Pipeline Board, which had 
authority to suspend the rates, not to do so. n38 SFPP anticipated and planned for the submission ofdecumentatiou to 
the Oil Pipeline Board to justify the modified West Line rates, n39 and recognized that any rates developed pursuant to 
the March 1988 Settlement were not in themselves justified by the 1988 Settlement. n40 In fact, SFPP therefore pre- 
pared a three-volume study to justify the rates and submitted the entire study to the Commission Staff. SFPP asserts that 
this study included forecasts oflhe 1989 and 1991 volumes, n41 As SFPP anticipated, prior to SFPP's January 1989 
submission to Staff, the Commission took no action to accept any specific rates under the terms of  the 1988 Settlement. 
[**37] 

m 

n38 See Exs. JMA-3 at I 1, JMA-14 at 2, UIT-6, and UIT-45. 

n39 See Ex. JAM-22 at I. 

n40 See Ex. UIT-46 at 11-12 and Ex. JMA-18, passim. 

g 
n41 Ex. JMA-I at 20, as reflected in Ex. JMA-26. 

d ip  

g 

g 

! 

45. In acting on the 1988 Settlement, the Commission - specifically declined to accept specific rates, holding that the 
rates actually filed pursuant to that Settlement would be reviewed to determine if  they wes'e just and reasonable, and that 
firms that were not party to the 1998 Settlement and the Commission Tdal SL~t" could challenge those rates when filed. 
n42 Given its own expectation that the 25 cent increase would be embedded in rates that would have to pass Staffre- 
view, and the extensive jusfificstinn SFPP prepared, the Commission concludes SFPP's argument that the detailed filing 
submitted to Stafflms no relevance to its definition and jumificatinn of  the West Line rates has no merit. The Commis- 
sion therefore finds that the only effeet of the 1988 Settlement was to permit SFPP 1o increase the [==38] rates on its 
West Line by up to 25 cents a barrel once the West Line expansion was completed, n43 Before the rates were actually 
filed in early 1989, there was no agreement on the specific size of the increase, which SFPP had indicated might be less 

I I  
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than 25 cents, n44 and equally important, the volumes upon which the rates would be premised. The Abboud letter is 
inadequate to establish the economic circumstances for the basis of  the West Line rates. 

n42 SPPL, Inc., 45 FERC P 61,242 (1988) at 61,715. 

n43 See Ex. UIT-46. 

m 

n44 See Ex. JMA-8 (SFPP-21), p 2, JMA-12 (SFPP-25), p. 13 of 20, and JMA-14 (SFPP-23), p. 2 of 4. 
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46. At bottom, SFPP% position is essentially grounded in its financial expectations in expanding its West Line. SFPP 
argues that when corporations make investments of  the magnitude of  the West Line, the expected returns will be real- 
ized (the realized returns) only when anticipated utilization is achieved. Thus, the improvements are expected to under- 
perform in [**39] the early yeers with full returns being achieved in later years. Under this theory, the conditions de- 
scribed in the Abboud letter reflect its corporate expectations from the expansion ofthe West Line, that the forecasted 
volumes of  74.7 million barrels per annum embody the fu~llment of  those expectations, and that these expectations 
were embedded in the 1988 SettlemanL SFPP therefore argues that changed circumstances should be measured against 
those volumes and the economic returns that it expected to obtain when the expansion matured. 

47. The difficulty in SFPP's position is that its initial internal corporate analysis for the West Line rates was specifically 
designed in the context of the regulatory framework that existed at that time and in expectation ofthe Commission's 
review, or at least that of  the Oil Pipeline Board. n45 SFPP anticipated that the rate level it deemed adequate to obtain a 
14.1 percent incremental annual return would have to be justified in the context of  a probable Oil Pipeline Board re- 
view. Exhibit JMA-3 is a project analysis for the West Lineexpansinn prepared in October 1987. A~er discussing recent 
changes in tax law, the document evaluates possible [**40] system wide returns after the completion of  the project 
based on 74.5 percent equity capital structure, a 25 cent per barrel increase, and a 10 to I I percent system wide regula- 
tory returo. The assumptions include a 50 percent roll back of  pending rate increases on the West Line and a 100 per- 
cent roll back on the East Line. n46 

n45 As pointed out by Trail Staff witness Pride, it was routine to provide information to the Oil Pipeline 
Board to justify a filing as just and reasonable, including the filing of  such information with the Secretary's of. 
rice before it was transmitted to Staff. Thus, if SFPP responded to a Staff data request regarding a proposed ill- 
inf, that material might also be filed with the Secretary's office. See Ex. S-48 at 8-9. In any event, material sub- 
miued to the Commission statTto support a regulatory filing is binding on the party providing the material. 

n46 See Exs. JMA-3 and JMA- 14. Its internal analysis indicates that SFPP evaluated its West Line project 
based on a review of antlutpatad cash flows and tax benefits from the accelerated amortization of  the facility. In 
determining its corporute return, SFPP did not intend to rely solely on the level of  the rate increase in relation- 
ship to any regulatory cost-of-service it might present to the Commission staff. 

I 

I t  

[*'41] ['62,147] 
48. Once the settlement was reached incorporating many of these features, Ex. JMA 14 indicates that an 18..cent per 
barrel ineremental rate (on top of  the rollbacAcs) would have been sufficient to give SFPP a projected return on its in- 
cremental investment in the West Line of  14.8 percent per year. n47 SFPP submitted the justification for proposed rates 
to the Commission in January 1989 based on the 60.4 million barrels in the "TOP Sheets". Clearly SFPP concluded that 
this level of  volumas would be adequate to meet its corporate goals, n48 SFPP's internal do~nmmts thus d i~k~e that 
the economic basis for the rate was embedded in the information eventually included in the Janug~y 1989 "TOP Sheets." 
This is true even though, as SFPP asserts, the 1988 Settlement negotiations and the Settlement occurred in early 1988 
and the rates themselves were not filed until 1989. There is no merit to SFPP's argument that there is no connection be- 
tween the time frame in which the 1988 Settlement was negotiated and the preparation of  the Top Sheets. The 1989 
"TOP Sheets" reflect a well thought through plan to design and justify the new West Line rates. 
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n47 This suggests that given SFPP's ability to increase the incremental rate by 25 cents, the returns might be 
even higher than those initially projected. 

[**42] 
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n48 The Airline-lntorvenors recognized that the return SFPP would earn on the expansion was sensitive to 
volume levels and the capital structure of  the firm, and that the proposed Settlement terms might lead to returns 
that could exceed that normally permitted under the Commission's regulatory procedures. See Ex. JMA-12 at 
11-13 
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49. Complainant parties also correctly argue, if  SFPP had actually used the theory it advances hcre to design the rates, it 
would have had to use both the anticipated mature volumes, which SPFF projected to occur in 1991, and the mature 
costs, in order to obtain a determination at the Commission staff level that the proposed West Line rates were just and 
reasonable. But this is not what SFPP did. It justified the rates based on the projected volumes of  the fast  year of  opera- 
tion (1989) and based its cost estimates on the same year. l f i t  had used the mature volumes (reflecting "realized re- 
turns") to justify the rates in the first year of  the analysis provided lo the Oil Pipeline Board, the result would most 
likely have been a lower rate, which would have meant luwerrevenues [**43] in the initial years. The practical rmult 
would have been a greater probability of  losses during the fast  two yeats of  operations pending the achievement of  ma- 
ture volumes in 1991. 

50. Thus, in order to maximize the probability that it would achieve its corporate return for its increased investment in 
the West Line, and to minimize its regulatory risk, SFPP's best tactic under the circumstances was to include in its "TOP 
Sheets" the minimum initial volume it believed would be acceptable to Staff, and then rely on the related growth as- 
sumptinns to support obtain the return contained in its internal corporate analyses. In 1989, the test year approach SFPP 
attacks here worked to its advantage given the growth SFPP believed would occur in later years. The Commission there- 
fore concludes, contrary to SFPP% assartions, that the West Line rates were designed from the outset based on a sa'ategy 
ofuslng the lowest forecast of  volumes SFPP believed would be acceptable to the Commission staff besed on the 25 
cent increase. Given the indefinite nature of  the Abboud letter and SFPP's carefully thought-out regulatory strategy to 
justify the 25 cent rate increasu, the ALJ correctlyfound that [**44] the 1989 "TOP Sheets" were the best evidence of  
the circumstances that were the economic basis for the West Line rates. 

5 I. Finally, there is no merR to SFPP's argument that the ALJ's approach violates the Commission's rejection in Opinion 
No. 435 of  a test year as the economic basis for the rate. The Commission rejected the use of  SFPP's 1992 coat-of- 
service as the economic basis for the West Line rates because the year 1992 had nothing to do with the time at which the 
rates were established. The West Line rates were established early in 1989 and were tied to SFPI~s completion of  the 
West Line expansion in the same time frame. Under this rationale, the use of  the calendar years 1990 or 1993 as the 
base year would have been equally arbitrary. In contrast, the -Top Sheees" submitted to the Staff in January 1989 were 
specifically intended as a juslification for the vet3, rates to be adopted in 1989. While the "Top Sheets" used a cost-of- 
service format, they are as relevant as any detailed set of  corpora*," pro formas that might be used to justify a pricing 
decision that the corporation is about to make. 

ii. Analysis of Changed Ch'cuasalauces 

52. The ALl found that therewcre substantially [**45] c, hanged circumstances for the West Line rates based on an in- 
crease in volumes by 1996, changes in income tax rates and income tax allowance by 1996, and allowed total return by 
1996. The AL.J further found there were substantially changed circumstances based on Ullramar's estimate of  SFPP's 
over-recovery when compared to SFPFs allowed total return, n49 The A I J  also found substantially changed circum- 
stances for the years 1997, 1998, and 2000. nS0 SFPP excepts on the grounds that ~ ALJ's analysis used the wrong 
volumes for the base year 1989, reJied incorrectly on individueJ co,-of-service elements, and relied incorrectly on tax 
rate and tax allowance factors. The Complainant Parties and Staff support the AI.J's rationale, asserting that in fact he 
used more than one factor, that the factors were also combined based on a composite analysis by Ultramar, and that his 
reliance on volumes, tax rate changes, and tax allowance factors is consistent with Opinion No. 435. 

mira 
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n49 ID at P. 117-122. 

nSO Id. at P. 167, 173, and 179. 

[**46] ['62,148] 
53. The Commission concludes that on the West Line there were substantial changes in the circumstances that were the 
besis for the Yuma, Calnev and West Tucson rates beginning in 1995, and for the West Phoenix rates beginning in 
1997, based on cost decremes for the West Line and increases in volumes for those specific points. Since SFPP justified 
its West Line rates utilizing a projected 1989 cost-of-service that did not allocate costs among those different delivery 
points, the Commission agrees with the ALJ that it is appropriate to examine coat-of-service factors for all points on the 
West Line in the aggregate. Appendix B reveals that, compared to 1989, the allowed total ~ had declined by 17.77 
percent between 1992 and 1995 and by 25.31 percent between 1992 end 1996 (Table 4). Table 6 of  Appendix B reveals 
that total cost of  service had declined by some 16.61 percent between 1992 and 1995 and by 19.11 percent between 
1992 and 1996. 

54. Thus, as long as the volumes projected for each of  the delivery points on the West Line at least equaled those con- 
teined in the 1989 forecas~ in general the yield for each unit of  throughput had increased by at les.st 16.61 percent be- 
tween1992 [**47] and 1995 based on the aggregate West Line cost-of-service that SPPP used to .justify its rates in 
1989. In fact. total volumes on the West Line increased some 16.4 percent in 1995 over 1989, suggesting a total in- 
crease in ratum of  over 30 percent in 1995 compared to 1989 when the volume increase is combined with the cost-of- 
service decrease, n51 With a overall decline in expenses of  16.61 percent, based on SFPP's cost-of-service, combined 
with an increase of  overall volume of  16.40 percent, it is not surprising that Staffcalculated a cost over-recovery for the 
West Line as a whole of  sume 35.68 percent in 1995. When viewed as an aggregate, there were clearly substantially 
changed circumstances for the West Line as • whole beginning in complaint year 1995 and in each complaint year 
thereal~er: 

n51 The comparison is with 1989 instead of  1992 because volumes in 1992 were less than those for 1989. 
As has been discussed above, this requires that the 1989 value be used for measuring the change that occurred 
after 1992. In the case of  the 1992 rate base, the rate base was greater than the 1989 rate base, and therefore the 
1989 figure must be used. Thus, in beth these instances the formula used is C-A/A. 

[**48] 
55. Section 1803(b) of the EPAct provides that evidence shall be submitted that establishes thai there are "substantially 
changed circumstances has occurred in the to the economic ckcumst~ces  of  the oil pipeline that were a basis for the 
rate" to the extent such evidence can be elicited. While this level ofdatail is not available for a coat-of-survice analysis, 
the Trial Staff included point-to-point flows for each origin and delivery point on the West Line (and the other lines) in 
the record. Thee it is appropriate to look at volumes for individual points on the West Line, rather then in the aggregate, 
to analyze whether these were substantial changes in the economic circumstances that were the basis for the rate at each 
of  those individual points. Accordlugly , the Commission will review the foot West Line points with deliveries in 1995 
to determine i f  there are substantially changed circumstances for the rates at Yume" CalNev, Phoenix, end Tucson. 

56. As shown by Table 2 of  Appendix B, volumes to Yuma were 9.44 percent higher in 1995 compared to the 1989 
volumes at 8 time when overall costs-of-service were had declined by 16.61 percent in the same time frame. The 9.44 
[**49] percent increase in volume, when combined with a 16.61 percent decline in the cost-of-service between 1992 
end 1995, compared to ! 989, establishes there were substantially chenged circumstances given a likely impact on return 
in excess of 20 percent. The fact that volumes declined t h ~  does not change the result, although this may suggest 
the Yuma rates were not compensatory ~ 1995. 

57. The increase in the CalNev volumes of  25.62 percent between 1992 end 1995 compared to 1989, and the 16.61 per- 
cent decrease in SFPP's cost-of-service from 1992 by 1995, results in substantially changedcircumstances to the eco- 
nomic basis for those rates in 1995. The same conclusion applies to the rates to Tucson. While volumes consistently 
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decreased from 1995through 1999, in absolute and percentage terms, the increase in volumes by 1995compared to 1989 
amounted to 188 percent, due to a delay in substitution of  West Line volumes for East Line volumes at Tucson. n52 The 
Commissioncuncludes that there were substantially changed circumstances in the economlcbasis for both the CalNev 
and Tucson rates as of  1995. 
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n53 The combined percentage change for the Yuma Line is 26.05 percent in 1995 and 26.65 percent for 
Phoenix Wast in 1997. 

[ " 5 0 ]  

n52 See Ex. UIT-42 at pp. 26-30 for an explanation of this result. 

58. The analysis of  the Phoenix deliveries is similar. It appears that the volumes to Phoenix did not grow as fast as SFPP 
had anticipated in its 1989 cost-of-service filing and in fact had declined by 1992 compared to 1989, and had increased 
by 1996 by only .68 percent over 1989 volumes. However, the increase in volumes between 1989 and 1997 was 7.56 
percent compared to the 1989 base while cost-reductions between 1992 and 1997 were 19.09 percent compared to the 
1989 base. The combined impact of  the volume increase and cost decrease between 1992 and 1997, compared to 1989, 
is similar to that of  the Yuma Line in 1995. n53 Thus, given the volume increase of  7.56 percent in 1997, when com- 
binad with the 19.09 percent decrease in costs by 1997, the Commissionf'mds substantially changed circumstancas as of  
1997. 

n53 The combined percentage change for the Yuma Line is 26.05 percent in 1995 and 26.65 percent for 
Phoenix West in 1997. 

[*'51] ['62,149] 

b. The North Line 

L The Economic Bash for the Rates 

59. With regard to the North Line, the Aid  based his determination ofsubstanliaily changed circumstances on a 1989 
cost-of-service study submitted to the Commission staffto justify the rate increase, n54 "l~ae Commission t-rods that to 
be appropriate for the same reasons involving the West Line rates. SFPP did present an alternative theory, asserting that 
rates for the North Line were constrained by ~ruck competition at the time they were established. The Commission need 
not address that argument here because it finds below that there were no substantially changed circumstances to the 
economic basis o f  the North Line rates based on its analysis of  the major cost-of-service factors. 

n54 ID at P. 197-98. These "TOP Sheets" blended that certain inter-and intrastate cost factors, which the 
Commission factored out during its review oftbe ID. 

ii. Aaslyztz of Changed Circumatances 

60. The ALl concluded that changes in volumes aider 1992 did not justify [*'52] a finding of  changed circumstances. 
The ALJ also found that there were substantially changed ch'comstances for the North Line rates for the complaint years 
1997, 1998, and 2000 based on changes in the income tax rate and income tax allowances. SFPP excepted to this lattar 
findin 8 on the grounds that the ALJ failed to recognize cost increases that occurred ai~cr 1992, including additional in- 
ve~ments in the North Line. SFPP also asserts that the cost evidence reviewed incorrectly blends inter-and intrastate 
cost factors. 

61. Since earlier in this order the Commission has rejected the use of  changes in tax rate and income tax allowances as 
stand-aione factors, as a result the AL.Ps determinations that rely on those factors are reversed. However, his conclu- 
sions on the volume issue are correct. Appandix C, Table 2, indicates that the increase in volumes at Reno, the point on 

g 
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the North Line with the highest increase, steer 1992, ranged from 11 peroent to 12.53 percent for the years 1995 through 
1999 when compared to 1989 with the exception of  the year 1998, where the difference between 1992 and 1998 was 
16.63 percent when compared to 1989. For the North Line as a whole the percentage [**53] increase in volumes af~'r 
1992 compared to 1989 was consistently less than 15 percent. Moreover, the percentage increase in total costs between 
1992 and 1999 ranged for 4.66 to 17.34 perce~t and mitigated the percentage increase in volumes between 1992 and 
1999. 

62. Ex. S-51 demonstrates that there were three years (1995, 1996, and 1999) in which SFPP had large over-recoveries 
of  its North Line rates, as much as 23 or 24 percent in 1995 and 1996. Ex. UIT-42 at 41 likewise asserts that a restated 
rate for 1996 and 1999 would be approximately 17 percent below the rate developed in the 1989 cost-of-service study, 
and that most of this change occurred steer 1992. However, the tables in Appendix C establish the contrary, suggesting 
that any significant gains in profits and remm occurred before 1992 because cost-of-service factors increased in an 
amount sulTxcieot to mitigate the effect of any gains in volumes. A 23 percent over-recovery is quite large, but the issue 
is not the level of  the return but whether it has substantially changed since the enactment of  the EPAct. A review of  the 
cost and revenue factors for the North Line a_qer 1992 in relationship to the 1989 base year suggests [**54] that as 
much as 50 percent of  that return may be at~'butable to the years before 1992. Therefore Complainants have not estsb- 
lishad that there were subsmotially changed circumstances for the North Line. 

e. The Oregon Line 

L Economic Basis For the Rates 

63. Because no cost-of-service evidence was available for the Oregon Line for the calendar year 1985, the last time the 
rates were increased and filed with the Commission, the ALl relied on changes to the 1992 volumes, tax rates, and in- 
come tax allowance to determine i f  there had been a substantial change in the economic circumstances that were the 
basis for the rate. n55 SFPP asserts first that this was wrong because the ALJ's analysis Msumas a cost-of-service ap- 
proach where none may have been involved. It asserts that his analysis also isnoces the critical fact that SFPP greatly 
expanded the Oregon Line in 1984, and that the increases in volume in the late 1998 and 1999 reflect the fitat time that 
SFPP began to transport volumes sufficient to recover its costs. SFPP asserts that no pipeline would expendits system in 
the expectation of  losing money. 

n55 ID at P. 231-233 and 240-250. 

I 

e s  

O 

g 

[**55] 
64. The Commission concludes that the ALJ erred in part in his analysis of  the Oregon Line. First, in the absence of  
other evidence that addresses the year in which the rates were established, it might be ree.sonable to use 1992 as the base 
year for measuring whether there was a change in the economic basis for the rate. As previously explained, one must 
examine whether there has been a substantial change in the economic circumstances that were the basis for the rate at 
the tlme it was established, and whether such change occurred a~er the enactment of  the EPAct. While a complainant 
must show both prongs under the statute to show substantially changed cu'cumstanees that would trigger an invastisa- 
fion under Section 15( 1 ) of  the ICA, if  a pipeline is unable to produce anything during discovery that bears on the eco- 
nomic basis of the rate at issue, it will not be permitted to defeat the purpose of the statute on the absence of  evldence 
abseotoffering an alternative theory on its own behalf. ['62,150] 

65. SFPP, however, is correct that it should be permitted to argue, as it did here, that, in the absence of  evidcoce show- 
ing the basis for its 1985 rates, the increase in volumes on the Oregon [*'56] Line in 1998 and 1999 only began to fill 
the expanded capacity idler many years in which SFPP failed to recover its cost of  service. By focusing only on the vol- 
umes and tax factors, the ALl unduly constrained his analysis and failed to properly determine whether the Oregon Line 
was recovering its cost-of-service. Therefore the Commission will review the cost-of-service information available here 
to determine whether there was likely to have been a substantial change in the economic circumstances that were the 
basis of  the Oregon Line rates. 

il. Analysis of Changed Circumstances 

4It  

g 
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66. The ALl found that there were no substantially changed circumstances for the Oregon Line rates for the complaint 
years 1996 and 1997 with respect to volumes, but that there were substantially changed circumstances based on vol- 
umes for the complaint year 1999. The ALJ also found that there was a substantial change in the income tax rate and 
income tax allowancefor the complaint years 1997, 1998, and 2000. SFPP esserts that the 1999 f'mding does not allow 
for the fact that the line was overalzed in 1984, the fact that the line may not have recovered its cost of  service, or for 
offsetting cost increases [* *57] that occurred in the years 1997, 1998, and 2000. The Complainant Parties support the 
ALI's rationale as consistent with Opinion No. 435. 

67. The Commission finds that the ALl erred in using the percentage change in income tax ra~.s and income tax allow- 
ances as a stand-alone factor to support his findings. As demonstrated by Tables I, 2, and 7 of  Appendix C, even if  1992 
is used as the base and volume changes are measured against it, the percentage change in rate base in the same period 
works to offset those changes, and the increase in overall costs offsets it completely. In fact, the large increase in costs 
parallels the increase in volumes, suggesting that much of  the increase may have been variable costs, and inferentially, 
that there were large amounts of  excess capacity in the line. This is consistent with SFPP's argument that the line was 
performing below capacity for many years. In fact, Trial Staff Exhibit 51 suggests that in mostycars any over-recovery 
was marginal or negative. The record as a whole thus supports SFPFs contention that the Oregon Line underperformed 
for many years and has only recently begun to achieve design capacity and the likely volumes and revenues [*'58] that 
were the economic basis for the rates. The Commission therefore concludes that there were no substantially changed 
circumstances to the Oregon rates for any ofthe years at issue here. 

d. Sepulveda Line 

68. The ALJ held that the Sepolveda Line was not grandfathered because the 5-cent rate established by SFPP in 1993 
was a new rate for an existing service with different contract terms and conditions than those of  certain contracts for the 
transportation of  pea'olanm products over the line that had existed prior to their expiration in late 1992 and 1993. SFPP 
argues that, as in the caste of  the Watson Station Drain Dry Facilities, the rates were established by contract before the 
effective date of  the EPAct. The Complainant Parties and the Commission Trial Staff support the ALl. 

69. The Commission affirms the ALJ's conclusion that the 5-cant rate astablished by SFPP in 1993 was premised on an 
entirely new rate structure. The priorrate for transportation over the Sepulveda line was 15 cents a barrel with an annual 
revenue cap. Once the revenue cap was reached, there were no additional charges, and further volumes served to reduce 
the effective per barrel charge in any one [**59] calender year. In contrast, the 5-cent rate did not provide for a reduc- 
tion in the total revenues generated once a guza-anteed revenue level was reached and total annual revenues could exceed 
those generated by the prior rate. As such, the 5-cent rate was premised on entirely different business assumptions, in- 
cluding the risk involved, n56 The 5-cent per barrel rate was contained in new contracts, was not effective more than 
365 days prior to the effective date of  the EPAct, and therefore is not gnmdfathered. 

n56 Sea SFPP, L+P., 102 FERC P 6/,240 (2003) at P 10. 

F. Other  Excep~inns and Issues 

1. The substantially changed circumstances standard. 

70. The previous part of  this order reviewed the ALJ's determinations of  whether there weresubstantially changed cir- 
cumstances for particular facilities. On exceptions, SFPP and AOPL assert the ALPs analysis relied too heavily on coat- 
of-service considerations that worked to undercut certain broader policy goals they claim are contained [**60] in the 
EPAct. They argue that the ALl adopted a relatively low level for the juriedictional threshold, often approaching single 
digit percentage changes for individual cost factors, in determining whether there had been a substantial change in the 
economic circumstances that were the basis for a rate. They conclude that a series of  modest gains in operating eWt- 
ciency or growth could quickly result in cumulative changes in volumes, costs, tax factors, or returns that exceed the 
relatively low numerical threshold adopted by the ALl. They claim that this would subject more grandfathered rates to a 
reasonableness review than is contemplated by the statute. 

7 I. SFPP and AOPL further argue that the methodology adopted by the A I J  is inconsistent with the statement in Opin- 
ion No. 561 that one ['62,151 ] advantage of  the Commission's indexing methodology is that it permits a pipeline to 

411 
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keep a percentage of  any efficiency gains, n57 They also assert thatthe ALI's determinations will encourage wasteful 
and complex litigation between pipeline and shippers and undermine a Congressional desire to maintain rate stability 
and encourage investment in the oil pipeline industry. AOPL asserts that a more appropriate [*'61] approach is to de- 
fine the total economic circumstances of  the f'n'm, including exogenous factors, trod to determine how changes in such 
broader economic factors impact the economic basis of  a rate. n58 

n57 Since the index is besed on average increase in oil pipeline costs, a pipeline that has cost incre~es that 
are less than the averege may take an increme that exceeds the average, at least until such time a shipper "alleges 
reasonable grounds for asserting that the rate is so substantially in increase of the actual cost increases incurred 
by the carrier that the rata is unjust and unreasonable." 18 C.F.R f; 3431(c)(2). 

n58 See Prepered Answering Testimony of Jeff D. Makholm, Ph.D. Ex. AOPL-I. 
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72. The parties opposed to SFPP argue that the approach adoptadby the ALl is consistent with the guidance provided by 
Opinion No. 435 and that his analysis relies on the cost factors the Commission stated would be appropriate. They fur- 
ther argue that reliunce on a cost-oriented approach to the substantially changed [**62] circumstances standard has not 
discouraged investment in the oil pipeline industry. They cite as an example SFPP's current proposal to quintuple it* 
investment in ~ East line. They also ergue that the efficiency argument is not the focus of this statute and that SFPP's 
and AOPL's rate stability arguments ere without merit given the administrative orientation of  the EPAct. They argue 
that adopting SFPP's and AOPL's broader policy assertions would create an impossibly high barrier for the review of 
grandfathered oil pipeline rates. 

73. The Commission concludes that the central issue to be decided here is not whether the use of  cost-of-service factors 
is appropriate or inappropriate in and of  itself, but the level of  the threshold that results. The Commission has concluded 
that changes in tax rates and tax allowance should not be considered as a sland-alone cost factor is making such deter- 
minations because this could lead to anomaluneresu~ and result a threshold that does not adequately discourage chal- 
lenges to grandfathered oil pipeline rates. Second, the Commhsion's analysis here has used a reasonable threshold for 
substantially changed circumstances. Third, the threat ofungoing [**63] litigation has not discouraged SFPP from pro- 
posing to at least quintuple its investment base in its East Line even though those rates are not grandfathered and are 
now subject to review in this proceeding. In a related proceeding SFPP acknowledged that the resulting rates would be 
subject to conventional cust-besed regulation when they were filed, n59 

n59 See SFPP, Order on Petition for Declaratory Order, 102 FERC P 61,089 (2003), P. 2, 3, 5, 9, and 27. 

74. Regarding the argument for rate stability on floor, the legislative history of  the EPA doas indicate that rate stability 
is one goal of  the EPAct. n60 However, this language doe* not mean that a challenge to existing rates based on a cost- 
of-service approach is hutppropriate. Rather, the mandate is to structure a threshold that restricts challenges to grand- 
fathered rates that makes rate levels more predictable by limiting the dist~tive influence of  too frequent challenges. 
Thus, while providing rate stability against ready challenge [* *64] may be a concern under the statute, this does not 
sugsem that a cost-oriented approach to substantially changed circumstances is inappropriate, n61 Moreover, the effi- 
ciency gains to be achieved under the Commission% Opinion No. 561 indexing methodologies apply to all pipeline 
rates, whether or not those rates are grandfsthered under Section 1803(a). There is no indication in the legislation that 
grandfstherad rates are entitled to a higher standard of  protection on such broad policy grounds. 

n60 SPFF cite* language from the related floor comments, which it asserts states that the purpose of  Section 
1803(b) was to provide "increased rate certainty, limit the opportunity for future challenges to rates which had 
been in effect without challenge for an extended period of  time, and limit refund exposure with respect to such 
rates." 138 Cong Rec. $17684 (1992). 
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n61 As stated by Robert C. Means on behalf of ARC(9 in Ex [)IT 40 at 2-3: Its [Section 1803(b)'s] purpose 
is to serve as a safety value, it permits the Commission to respond to cases were a rigid application of  the grand- 
fathering rule would allow a pipeline to charge unacceptably high rates. 

While that purpose is not sufficient to resolve detailed issues of interpretation and application, its does pro- 
vide the framework within which those issues should be resolved. It implies that the goal in resolving such is- 
sues should be make successful challenges to grandfathered rates uncommon, but equally important not make 
them practically impossible. 

Q 

o 

I I I  

O 

Q 

g 

g 

g 

[*'65] 
75. Finally, the Commission concludes that AOPL's argument that broader measures of  economic change should be 
used, including exogenous factors, falls oot3ide the scope of  the statute. AOPL provides no definition of  its broader fac- 
tors and thus the Commission rejec~ this &gument. n62 

n62 For the limitations of  analyzing discreet pricing decisions at such an aggregated level, see Hay and 
Morris, Industrial Economics - Thanrv and Evidence. Oxford University Press 1979, as summarized at pp. 22-23 
and detailed in chapters 2, 40 and 9. 

2. Basis for the Rate. 

76. The substantially changed circumstances standard of  the EPAct requires evidence of  a substantial change in the eco- 
nomic circumstances "which are the basis for the rate." SFPP asserts that the evidence submitted by the complainants 
and Staffon substantially changed circumstances is invalid because it addresses the economic characteristics ['62,152] 
ofre~e groups, not individual rates. SPFF asserts that since their analysis is directed to aggregate volumes, [**66] oper- 
ating revenues, and cos~ of, for example, the Los Angeles to Phoenix rates, and not to ihe individual rates to specific 
destinations between those points, it does not meet the statutory requirement. The Complainant Parties and Staffre- 
spood that the SFPP has always justified its individual rates based on the total revenues required to cover the West Line 
costs without distinguishing between the individual commodities that were moving between individual points. They 
further argue that the argument is untimely because it wm not raised before the ALl, thus depriving Staff and complain- 
ants an opportunity to respond to the argument 

77. SFPP should have raised its argument before the ALl. Failing to doso denies the Commission a complete record on 
which to base a decision on the record, n63 Here, however, the i~oe can be addressed without prejudice. The complain° 
ant parties and Staffare correct that SFPF prepared the coat justifications for its rates on the West and North Lines by 
developing costs for the entire line, and not applying those costs to specific delivery points on the lines, the specific 
rate% or the individual commodities. To the extent that SFPP itself designed [**67] and.justified the rates at issue by 
reference to the aggregated costs o f  all the ratm in the year that the rates were established, then that portion of  economic 
basis for each individual rate can be evaluated on the same basis. In any event, Staff provided volume data for each 
point on each line for every y e ~  at issue n64 and the Commission's review utilized that volume data. The Commission 
rejects SFPP% argument that complainant's order of  proof is inadequate. 

n63 Cf. Harris vs. Secretary, U.S. Department of  Veteran's Affairs, 126 F.3d 339, 343 (D. C Cir. 1997); 
Dole vs. Williams Enterprises, Inc., 876 F.2d 186, 189 (D.C Cir. 1989). 

n64 See Prep&ed m d  Direct Answering Testimony of  Bonnie J. Pride, Ex. 3-12. 

3. Cost or'Service and Accounting Issues 

78. ALJ concluded that there are a number of  cost-of service issues that need further refinement in the second phase of  
this proceeding in order to determine tbe just and reasonable rate for some [**68] of the years at issue. The Commis- 
sion agrees that the cost issues should be addressed in Phase IL After resolving the cost issues the ALJ previously iden- 

g 
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tiffed, as well as any that may be raised by this order, the ALJ may make an initial determination of the appropriate 
level for a just and reasonable rate for each rate and year remaining at issue. 

79. There is, however, one issue that the Commission will address here due to its central role in determining jus! and 
reasonable rates for the calendar year 1999 and later. On December 3 I, 1998 SFPP wrote up its rate base to reflect a 
purchase price adjustment for the premium over the regulatory return that Kinder Morgan Energy Partners (Kinder 
M~rgan) paid to acquire SFPP in that year. As is shown on page 213, line 44, of  SFPPs 1998 Form 6, net rate b~e ,  as 
reflected in carrier property, war increased from $ 642,740,093 to $1,232,374,000. The increase in the equity compo- 
nen! of  SFPI~s balance sheet (Page 113, Line 65) increased from $ 274,278.274 to $1,062.269,257. The practical effect 
of  these two balance sheet incres.$es is to greatly inercese the allowed depreciation rate and the equity component ofthe 
cost of  cepital. The former [**69] serves to increase the total cost-of-service and the latter increases the cash return 
permitted by the allowed total return on the increased rate base. This in turn would support significantly higher rates 
that would have been the case prior to these changes in SFPP's 1998 Form 6. 

80. Line 34 of  Column F on page 213 shows that only $13,916,548 of  the huge increase in SFPP's rate base and equity 
component at the end of  1998 war for net physical improvements to its system. Thus the balance is the result of  the 
write up of  assets. The general role on the wrlte-up of  arsets acquired by one company from another is that such assets 
must be included in the acquiring company's rate base for rate making purposes at no more than their depreciated origi- 
nal cost, unless it can be shown by cleat and convincing evidence that the acquisition results in substantial benefits to 
the ratepayers. This is to prevent rate payers from paying for the same a~ets twice, it was well established by the date 
of  the hearing in this proceeding that it was SFPP's obligation to address this issue, but it provided no evidence of  racord 
that would meet the governing standard, n65 Therefore the parties are directed [**70] not to use the acquisition write- 
up in designing rates for the calendar year 1998 and years thereafter. Moreover, SFPP was required to obtain Commis- 
sion approval before making this accounting adjusUnent to its Form 6 and it failed to do so. n66 During this review the 
Commission found no evidence in its files that suggests that SFPP sought or obtained the required approvals. Therefore 
SFPP is directed to file within 30 days after this order issues for permission to include the acquisition write-up in 
its 1998 Form 6, and it~ Form 6 for all subsequant years. 

n65 See Longhorn Partners Pipeline, 73 FERC P 61o355 (1995). 

n66 See 18 C.F.R. Part 2352, General instructions 3-1 l(cXI). 

I 

e s  

g 

q t  

4. Whether  the East Line are Eligible for Reparatinmt 

81. All agree that SFPP's East Line rates are not grandfathered. On exceptions, however, SFPP argues that the chal- 
lenged rate must be so substantially in excess of  the level of  the indexed East Line ra|e established by Opinion No. 435 
before the [*'71] Commission will entertain a complaint. It asserts that unless this standard is met, SFPP's East Line 
shippers will not be eligible for reperations. ['62,153] The Complainant Parties and Steffrespond that the substantial 
divergence threabold applies only to the ineres~e taken under the Commissinn's indexing regulations, and does not ap- 
ply to the level of  the underlying rate. They assert that since the underlying East Line rates ere not grandfathered, the 
base rate remains open to challenge even if the inereare under the indexing regulations does not substantially exceed the 
cost increases actually experienced by the pipeline. 

82. SFPP's argument is without merit. Section 3431(c) of  the Commission's regulations provides that a complaint filed 
against an indexed rate must allege reasonable grounds for ar.terting that the rate inere~e is so substantially in excess of  
the pipeline's actual costinereau~ that the rate is unjust and unreasonable. Such a challenge must rest solely on a com- 
parison of  the changes in rates and costs from one year to the next. The complaints against SFPP's East Line, however, 
challenge SFPPs underlying rates ratlx~ than the rate increases established through indexiug. [**72] As these underly- 
ing rates are not grandfathered, complainants can proceed under Section 13(1) of the 1CA to try and show under Section 
15(1) of  the ICA that the East Line rates are not just and reasonable. If  the rates are found to be unjust and unreasonable, 
the Commission will prescribe new just and reasonable rate. The fact that a rate has been indexed does not preclude 
reparations if the underlying base rate has been determined to be unjust and unreasonable. The Commission finds: 

41; 
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83. There were substantial changes in the economic circumstances that were a basis for SFPP% Yuma, Tucson, and 
CaINev rates as of  1995 and for SFPP's Phoenix rates es of  1997. These rates thus are no longer deemed to be just and 
reasonable as of  1995 and 1997, respectively. The ALJ shall address in Phase 11 of  this proceeding the issue of  just and 
rck~onable rates for the Yuma, Tucson, and CalNevrates for the complaint year 1996 and the West Phoenix rates for the 
complaint year 1998, and for each succeeding year for which complaints were filed against those rates, consistent with 
the discussion in this order. 

84. The ware no substantial changes in the economic circumstances that were a basis [**73] for SFPFs North Line and 
Oregon Line rates as of  any of  the years at issue in this proceeding. These rates thus continue to be deemed just and 
reasonable. 

85. The rate for SFPP's Sepulveda Line was not g r a n d f ~  at the time the complaints at issue here were filed. The 
ALl shall eddress in Phase II of  this proceeding the issue of  just and reasonable rates for the Sepulveda for each of  the 
years for which complaints wece filed, consistent with the discussion in this order. 

The Commission Orders: 

(A) The initial decision is affirmed in part and reversed in part as descn'bed in the body of  this order. 

(B) This proceeding is remanded to the ALJ to consider in Phase 11 the issues as described above. 

(C) SFPP is directed to file within 30 days for permission to include the purchase price adjustment now reflected in 
Form 6 for the calendar year 1998 in that report and ineach of  the reports filed in any of  the years thereafter. 

(D) The motion for oral argument before the Commission by BP West Coast Products LLC and ExxonMobil Cor- 
poration is denied. 

By the Commission. 

APPENDIX: 

APPENDIX A - Comparison of Wast, North, and Oregon Lines 
Table I. SFPP Volume for Each Line 

(a) (b) (o) 

V[ 1989] V[1992] V[ 1995] V[1996] 
Line (bbls) (bbis) (bbls) (bbls) 
West 60,480,000 52,160,000 70,398,491 73,688,461 

North 12,465,000 12,059,000 13,951,489 13,801,898 

Oregon N/A 12,812,000 13,631,189 13,715,688 

Source: West, North, end Oregon Interstate Volumes. See Exhibit No. _ _  (S-4, 
S-6, S-8) Prote~ted. June 18, 2001. 
[**74] 
Table I. SFPP Volume for Each Line 

(c) 

V[1997] V[1998] V[1999] 
Line (bbis) (bbis) (bbis) 
West 76,391,251 76,600,714 77,701,618 

North 13,822,380 14,330,911 13,901,625 

Oregon 13,044,932 14,563,780 15,502,885 
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Table 1. SFPP Volume for Each Line 
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V[1997] V[1998] V[1999] 
Line (bbls) (bbls) (bbls) 

Source: West, North, and Oregon Interstate Volumes. See Exhibit No. 
S-6, S-8) Protected. June 18, 2001. 
Table 2. Percentage Volume Change for Each Line 

(a) (b) (c) 

V[19891 V[1992] 
Line (bbls) (bbls) 1995 1996 
West 60,480,000 52,160,000 16.40% 21.84% 

North 1 2 , 4 6 5 , 0 0 0  12,059,000 I 1 .93% 10.73% 

Oregon N/A 12,812,000 6.39% 7.05% 

Source: lfb >/= a, then (c-b)/a; Else ifb < a, then (c-a)/a; for West and 
North Initial decision methodology (c-b)/b. OR96-2-000, June 24, 2003, for 
Oregon 

Percentage Volume Change'for Each Line 

[SEE FIGURE IN ORIGINAL] 

_ _  ( S - 4 ,  

1997 1998 1999 
26.31% 26.65% 28.47% 

10.89% 1 4 . 9 7 %  11.53% 

1.82% 13.67% 21.00"/o 

Source: West, North, and Oregon Interstate Volumes. See Exhibit No. _ _  (S-4, S-6, S-8) Protected. June 18, 2001. 

Exhibit No. _ _  (S-48) 

FEDERAL ENERGY REGULATORY COMMISSION OFFICE OF MARKETS, TARIFFS AND RATES 

ARCO Products Company, ¢t aL v. SFPP, LP.  

DOCKET NO. OR96-2-000, [**75] etaL 

PREPARED REBUTTAL TESTIMONY OF Bonnie J. Pride 

SEPTEMBER 17, 2001 

WASHINGTON, D. C. 20426 

0109190326.2 

Exhibit No. _ _  (S-51) 
SFPP Costs of Sesvice 1995 
Interstatc 

Oregon Line 
North Line 
West Line 
East Line 
Sepulveda 
Watson 

Total Interstate 

R ~ v ~ n u ~  

$ 5.106,000 
$15,347,000 
$ 6O.251,000 
$19,460,000 

$1,156,000 
$ 2,033,000 

$101,164,000 

Revised COS<I> 
$ 5,214,000 

$12,384,000 
$ 44,4O6,OOO 
$16,732,000 

$ 508,000 
$ 434,000 

$ 78,736,000 

i t  
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SFPP Cost of Service 1996 
Interstate 

Revenues Revised COS<l > 
Oregon Line $ 6,173,000 $ 5,911,000 
North Line $15,233,000 $12,258.000 
West Line $ 51,826,000 $ 42,982.000 
East Line $ 21,675,000 $ 21,283,000 
Sepulveda $1,050,000 $ 537,000 
Watson $ 2,106,000 $ 380.000 

Total Interstate 

SFPP Cost of Service 1997 
Interstate 

$106,056,000 $ 83,361,000 

Revenues Revised COS<I> 
Oregon Line $ 6,004,000 $ 6,161,000 
North Line $15,429,000 $14,429,000 
West Line $ 63,931,000 $ 42.995,000 
East Line $ 22,383,000 $19.438.000 
Sepulveda $ 981,000 $1,129,000 
Watson $ 2,269.000 $ 389,000 

Total Interstate 

SFPP Cost of Service 1998 
Interstate 

$ 110,997,000 $ 84,641,000 

Revenues Revised COS<I > 
Oregon Line $ 6,780,000 $ 7,649,000 
North Line $16,091,000 $14,658,000 
West Line $ 842.60,000 $ 43,457,000 
East Line $ 27.131,000 $ 20,011,000 
Sepulveda $ 965,000 $ 851,000 
Walson $ 2,297,000 $ 395,000 

Total Inter'state 

SFPP Cost of Service 1999 
Interstate 

$ 117,524,000 $ 87,013,000 

Revenues Revised COS<I> 
Oregon Line $ 7,130,000 $ 6,031,000 
North Line $15,429,000 $12,778,000 
West Line $ 64,113,000 $ 42,262,000 
East Line $ 24,581.000 $18,850.000 
Sepulveda $ 452,000 $ 2,041,000 
Watson $ 2,264,000 $ 439,000 

Total Interstate 

<l>Revised Cost of Service per Ganz' Exh~ita Nos. _ _  
SFPP-216(GRG-I 13) 
[*'76] 

SFPP Costs of Service 1995 
Interstate 

$113,969,000 $ 82,401,000 

SFPP- 187(GRG-84) to 

E x c ~ s  

Revenues 
over Costs % change 

Total Revenues 
Over Cost of Service 
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Oregon Line $ 262,000 17.11% 
North Line $ 2,963,000 23.93% 
West Line $15,845,000 35.68% 
East Line $ 2,728,000 16.30°/0 
Sepulveda $ 658,000 129.53% 

4" Watson $1,599,000 368.43% 

I 

411 

9 0  

Total Interstate $ 22,428,000 28.49% 

SFPP Cost of Service i996 
Interstate Revt~lues 

over Costs % change 

Oregon Line $ 262,000 4.43% 
North Line $ 2,975,000 24.27% 
West Line $18,844,000 43.84% 
East Line $ 392,000 1.84% 
Sepulveda $ 513,000 95.53% 
Watson $1,728,000 454.74% 

Total Interstate $ 24,714,000 29.65% 

I 
SFPP Cost of Service 1997 
Interstate Revenues 

over Costs % change 

Oregon Line -$157,000 -2.55% 
North Line $1,000,000 6.93% 
West Line $ 20,936,000 48.69% 
East Line $ 2,945,000 15.15% 

• Sepulveda -$148,000 -13.1 I% 
Watson $1,880,000 483.29°/0 

Total Interstate $ 26,456,000 31.29% I 

I 

SFPP Cost of Service 1998 
Interstate ExcA~s 

Revenues 
over Costs % change 

g Oregon Line -$ 869,000 -11-36% 
North Line $1,435,000 9.79% 
West Line $ 20,803,000 47.87°/0 
East Line $ 7,120,000 35.58% 
Sepulveda $ 114,000 13.40% 
Watson $1,902,000 481.52% 

J 

g 

Total Interstate $ 30,505,000 35.06% 

SFPP Cost of Service 1999 
Interstate 

Revenues 
over Costs % change 

Page 24 

$ 22,428,000 

$ 24,714,000 

$ 26,456,000 

$ 30,505,000 

m 
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Oregon Line $1,099,000 18.22% 
North Line $ 2,651,000 20.75% 
West Line $ 21,851,000 51.70% 
East Line $ 5,731,000 30.40"/, 
Sepulveda -$1,589,000 -77.85% 
Watson $1,825.000 415.72% 

Total Interstate $ 31,568,000 38.31% 

TOTAL 

<l>Revised Cost of Service per Ganz' Exhibits Nos. _ _  SFPP-187(GRG-84) to 
SFPP-216(GRG-I 13) 

[**77] APPENDIX B -- Comparative Figures for the West Line 

SFPP Total West Line Volume 

[SEE FIGURE IN ORIGINAL] 

Source: West Line Interstate Volumes. See Exhibit No. _ _  (S--4) Protected. June 18, 2001. 
Table I. SFPP West Line Volume Per Point 

(a) (b) (c) 

West V[1989] V[1992EPAct] V[1995] V[1996] 
Points (bbls) (bbls) (bbls) (bbls) 
Yuma 603,000 531,000 659,934 425,675 

Calnev 21,957,000 23,341,000 28,965,880 31,518,562 

Phoenix W 36,450,000 26,870,000 35,615,075 36,697,244 

Tucson W 1,470,000 1,418,000 4 ,234,239 3,870,184 

Luke W 0 0 923,363 I, 176,796 

William 0 0 0 0 
AFB 

Total 60,480,000 52,I60,000 70,398,491 73,688,461 

Source: West Line Interstate Volumes. See Exh~it No. _ _  (S-4) Protected. 
June 18,200 I. 

Table 1. SFPP West Line Volume Per Point 

(c) 

West V[1997] V[1998] V[1999] 
Points (bbls) (bbls) (bbls) 
Yuma 485,283 347,231 368,275 

Calnev 32,534,730 33,497,773 34,417,627 

Phoenix W 39'204,536 39,602,716 39,988,048 

$ 31,568,000 

$ 135,671,000 
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Table 1. SFPP West Line Volume Per Point 

West 
Points 
Tucson W 

Luke W 

William 
AFB 

• a, Total 

I 

(a) (b) (c) 

V[1989I V[1992EPAct] V[1995] V[1996] 
(bbls) (bbls) (bbls) (bbls) 
3,004,226 2,860,684 2,370,428 

1,162,476 292,310 557,240 

0 0 0 

76,391,251 76,600,714 77,701,618 

Source: West Line Interstate Volumes. See Exhibit No. _ _  (S-4) Protected. 
June 18, 2001. 
[**78] 

SFPP West Line Volume Per Point 

[SEE FIGURE IN ORIGINAL] 

g 

dip 

d 

g 

Source: West Line Interstate Volumes. See Exhibit No. _ _  (S-4) Protected. June 18, 2001. 
Table 2. West Line: Percentage Volume Change per Point 

(a) (b) (c) 

West V[1989] V[1992] 
Points (bbls) (bbls) 1995 1996 1997 1998 1999 
Yuma 603,000 531,000 9.44% -29.41% -19.52% -42.42% -38.93% 

Calnev 21,957,000 23,341,000 25.62% 37.24% 41.87"/o 46.26% 50.45% 

Phoenix W 36,450,000 26,870,000 -2 .29* /0  0.68% 7.56% 8.65% 9.71% 

Tucson W 1,470,000 1,418,000 188.04% 163 .28°/'0 104.37% 94.60°/, 61.25% 

Luke W 0 0 N/A N/A N/A N/A N/A 

William AFB 0 0 N/A N/A N/A N/A N/A 

Total 60,480,000 52,160,000 16.40"/, 21.84% 26.31% 26.65% 28.47% 

Source: l fb  >/= a, then (c-b)/a; Else i fb  < a, then (c-a)/a 

West Line: Percentage Volume Change Per Point 

[SEE FIGURE IN ORIGINAL] 

Source: West Line Interstate Volumes. See Exh~it No. 
Table 3. West Line: Percentage Rate Base Change 

(a) Base Period 1989 ($ mil) 162.439 

__ (S-4) Prote~ed. June 18, 2001. 

Rate Base 
Percentage Change 

g 
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(b) EP Act 1992 ($ mid 163.043 (c-a)/a (c-b)/b (c-b)/a 

1995 140.291 -13.63% -13.95% -14.01% 

1996 138.434 -14.78% -15.09°/o -15.15% 

(C) 1997 135.967 -16.30% -16.61% -16.67% 

1998 130.403 -19.72% -20.02% -20.09% 

1999 137.241 -15.51% -15.83% -15.88% 

Source: lfb </= a, thee (c-h)/a; Else ifb > a, then (c-a)/a 
["79]  

West Line: Rate Base Analysht 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from O'Loughlin work papers. See Exh~it No. __ (UIT-I). 
April 3, 2001; Source: UIT-4 Protected Mateclal. 
1992 from O'Loughlin work papers. See Exhibit No. __ (UIT-I). April 3, 2001; 
Source: OR96-2 Ex. 256. SFPP 287, (UIT-11 ). July 15, 1996. 
1995 from Genz SFFP-197 (GRG-94). July 31,200 I 
1996 from Ganz SFPP- 198 (GRG-95). July 31,200 I 
1997 from Genz SFPP-199 (GRG-96). July 31, 2001 
1998 from ~ SFPP-200 (GRG-97). July 31,200 I 
1999 from Ganz SFPP-201 (GRG-98). July 31, 2001 

West Line: Percentage Rate Base Change 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from O'Loughlin work papers. See Exhibit N o .  {JilT-1 ). 
April 3, 2001; Source: UIT-4 Protected Material. 
1992 from O'Loughlin work papers. See Exhibit No. _ _  (UIT-I). April 3, 2001; 
Source: OR96-2 Ex. 256. SFPP 287, (UIT- 1 I). July 15, 1996. 
1995 from Ganz SFPP-197 (GRG-94). July 31, 2001 
1996 from Ganz SFPP-198 (GRG-95). July 31,2001 
1997 from Ganz SFPP-199 (GRG-96). July 31,2001 
1998 fi'om Genz SFPP-200 (GRG-97). July 31, 2001 
1999 from Ganz SFPP-201 (GRG-98). July 3 !. 2001 
Table 4. West Line: Peacentage Allowed Total Return Change 

(a) Base Period 1989 ($ mil) 19.534 
Allowed Total Return 
Percentage Change 

(b) EP Act 1992 ($ rail) ! 8,975 (c-a)/a (c-b)/b (c-b)/a 

15,504 -20.63% - 18.29% - 17.77% 

14,030 -28.18% -26.06% -25.31% 

14,023 -28.21% -26.10% -25.35% 

13,352 -31.65% -29.63% -28.79°/o 

1995 

1996 

(c) 1997 

1998 
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1999 15,003 -23.20% -20.93% -20.33% 

Source: I fb  </= a, then (o-b)/a; Else ifb > a, then (c-a)/a 
[**80] 

West Line: Allowed Total Return Analysis 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from O'Loughlin work papers. See Exhibit No. _ _  (UIT-I). 
April 3, 2001; Source: UIT-4 Protected Material. 
1992 from O'Loughlin work papers. See Exh~i! No. _ _  (UIT-I). April 3, 2001; 
Source: OR96-2 Ex. 256. SFPP 287, (UIT-I I). July 15, 1996. 
1995 from Ganz SFPP- 197 (GRG-94). July 3 I, 200 I 
1996 from Ganz SFPP-198 (GRG-95). July 3 I, 2001 
1997 from Ganz SFPP-199 (GRG-96). July 3 l, 2001 
1998 from Ganz SFPP-200 (GRG-9T). July 3 I, 200 I 
1999 from Ganz SFPP-201 (GRG-98). July 3 I, 200 I 

West Line: Percentage Allowed Total Return Change 

[SEE FIGURE IN ORIGINAL] 
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J 

m 

g 

m0) 

g 

Source: 1989 from O'Loughlin work papers. See Exhibit No. _ _  (UIT-I). 
April 3, 2001; Source: UIT-4 Protected Material. 
1992 from O'Loughlin work papers. See Exhibit No. _ _  (UIT- 1 ). April 3,2001; 
Source: OR96-2 Ex. 256. SFPP 287, (UIT-I 1). July 15, 1996. 
1995 from Cranz SFPP-197 (GRG-94). July 31,2001 
1996 from Ganz SFPP-198 (GRG-95). July 31,200 I 
1997 from Ganz SFPP-199 (GRG-96). July 3 I, 200 I 
1998 from Ganz SFPP-200 (GRG-97). July 31,200 I 
1999 from Ganz SFPP-201 (GRG-98). July 3 I, 2001 
Table 5. West Line: Percentage Income Tax Allowance Change 

(a) Base Period 1989 ($ rail) I 0,754 
Income Tax Allowance 
Percentage Change 

(b) EP Act 1992 ($ mil) 9,124 (c-a)/a (c-b)/b (c-b)/a 

1,941 -81.95% -78.73% -66.79"/. 

1,673 -84.44% -81.66% -6919"/o 

1,811 -83.16% -80.15% -68.00% 

2,198 -79.56% -75.91% -64.40% 

2,440 -77.31% -73 26% -62.15 % 

1995 

1996 

(¢) 1997 

1998 

1999 

Source: Ifb </= a, then (c-b)/a; Else ifb > a, lhen (c-e)/a 
['*Sl] 

West Line: Income Tax Allowance Analysis 

[SEE FIGURE IN ORIGINAL] 
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Source: 1989 from O'Lougblin work papers. See Exhibit No. _ _  (UIT-I). 
April 3, 2001; Source: UIT-4 Protected Material. 
1992 from O'Loughlin work papers. See Exhibit No. _ _  (LilT-I). April 3, 2001; 
Source: OR96-2 Ex. 256. SFPP 287, (UIT-11). July 15, 1996. 
1995 from Ganz SFPP-197 (GRG-94). July 3 I, 2001 
1996 from Ganz SFPP-198 (GRG-95). July 3 I, 2001 
1997 from Ganz SFPP-199 (GRG-96). July 3 I, 2001 
1998 from Ganz SFPP-200 (GRG-97). July 31, 2001 
1999 from Ganz SFPP-20 i (GRG-98). July 31, 2001 

Went Line: Percentage Income Tax Allowance Change 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from O'Loughlin work papers. See Exhibit No. _ _  (UIT-I). 
April 3,2001; Source: UIT-4 Protected Material. 
1992 from O'Loughlin work papers. See Exhibit No. _ _  (UIT-I). April 3,200 I; Source: OR96-2 Ex. 256. SFPP 287, 
(UIT-I I). July 15, 1996. 
1995 from Ganz SFPP-197 (GRG-94). July 31,2001 
1996 from Ganz SFPP-t98 (GRG-95). July 31,2001 
1997 from Ganz SFPP-199 (GRG-96). July 31,2001 
1998 from Gm-tz SFPP-200 (GRG-97). July 31,2001 
1999 from Ganz SFPP-201 (GRG-98). July 3 I, 200 I 
Table 6. West Line: Peroentage Cost of  Service Change 

Cost of Service 
(a) Base Period 1989 ($ mil) 56,918 Percentage Change 
(b) EP Act 1992 ($ mil) 53,860 (o-n)/a (c-b)/b (c-b)/a 

1995 44,406 -21.98% - 17.55% - 16.61% 

1996 42,982 -24.48% -20.20% - 19. i 1% 

(c) 1997 42,995 -24.46% -20.17% - 19.09% 

! 998 43,457 -23.65% - 19.31% - 18.28% 

1999 42,262 -25.75% -21.53% 

Source: I fb ~/-  a, then (o-b)/a; Else ifb > a, then (c-a)/n 
["82] 

West Line: Coot of  Servlee Analysis 

[SEE FIGURE IN ORIGINAL] 

-20.38% 

Source: 1989 from UIT-4 Proteou:d Material. 
1992 calculated from 1992 from O'Loughlin work papers. See Exh~it No. _ _  (UIT- I). April 3, 2001; Source: OR96-2 
Ex. 256. SFPP 287, (UIT-I I). July 15, 1996. 
And Ganz SFPP 233 (GRG-130). July 31. 2001. 
1995 from Ganz SFFP-197 (GRG-94). July 31,2001 
1996 from Cranz SFPP-198 (GRG-95). July 31,2001 
1997 from Ganz SFPP-199 (GRG-96). July 31, 2001 
1998 from Ganz SFPP-200 (GRG-97). July 31, 2001 
1999 from Ganz SFPP-201 (GRG-98). July 31, 2001 

West Line: Percentage Cost of Service Change 
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[SEE FIGURE IN ORIGINAL] 

Source: 1989 from UIT--4 Protected Material. 
1992 calculated from 1992 from O'Loughlin work papers. See Exhibit No. _ _  (UIT-I). April 3, 2001; Source: OR96-2 
Ex. 256. SFPP 287, (UIT-I l). July 15, 1996. 
And Gunz SFPP 233 (GRG-130). July 31,2001. 
1995 from Ganz SFPP-197 (GRG-94). July 3 I, 2001 
1996 from Gaaz SFPP-198 (GRG-95). July 3 I, 2001 
1997 from Ganz SFPP- ! 99 (GRG-96). July 3 I, 200 I 
1998 from Ganz SFPP-200 (GRG-97). July 3 I, 200 I 
1999 from Ganz SEPP-201 (GRG-98). July 3 I, 2001 

APPENDIX C - Comparative Figures for the North Line 

SFPP Total North U a e  Volume [**83] 

[SEE FIGURE IN ORIGINAL] 

Source: North Line Intemtata Volumes. See Exhibit No. _ _  (S-6) Protected. June 18, 2001. 
Table 1. SFPP North Line Volume Per Point 

(a) (b) (¢) 

North VII 989] V[1992EPA~] 
Poin~ (bbls) (bbls) 1995 1996 
Reno I 1,625,000 I I, 148,000 12,916,253 12,909,324 

Nevada 
ANG 
(Reno) 

Fallon 
NAS 

0 0 109,658 40,065 

840,000 911,000 925,578 852,509 

Total 12,465,000 12,059,000 13,951,489 

Source: North Line Interstate Volumes. See Exhibit No. _ _  (S-6) Protected. 
June 18, 200 I. 

Table 1. SFPP North Line Volume Per Point 

13,801,898 

(c) 

North 
Pomta 1997 1998 
Reno 12,992,651 13,557,683 

1999 
13,081,624 

Nevada 
ANG 
(Reno) 

Fallon 
NAS 

91,766 48,043 29,043 

737,963 725,185 790,958 

Total 13,822,380 14,330,911 13,901,625 

t 
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Table I. SFPP North Line Volume Per Point 

.m (a) (b) (c) 

North V[1989} V[1992EPAct] 
Points (bbls) (bbls) 1995 
Source: North Line Interstate Volumes. See Exhibit No. _ _  (S-6) Protected. 
June 18, 2001. 

SFPP North Une  Volume Per Point 

[SEE FIGURE IN ORIGINAL] 

1996 

P ~ e 3 1  

g 

g 

m 

Source: North Line Interstate Volumes. See Exhibit No. _ _  (S-6) Protected. June 18, 2001. 
Table 2. North Line: Percentage Volume Change per Point 

(n) (h) (c) 

V[1989] (bbls) V[1992] (bbls) 1995 
110625,000 11,148,000 I 1.11% 

North Line 

Point 
Reno 

Nevada ANG 
(Reno) 

Fallon NAS 

Total 

1996 
11.05% 

Source: I fb >/= a, then (c-b)/a; Else i fb < a, then (c-oya 
["84] 

Table 2. North Line: Percentage Volume Change. per Point 

North Line (¢) 

Point 1997 1998 
Reno 11.76% 16.63% 

Nevada ANG 
(Reno) 

F~lon NAS 

N/A N/A N/A 

-20.60"/, -22.12% -14.29% 

10.89°/o 14.97% I 1.53% Total 

Source: I fb >/--- a, then (c-b)/a; Else i fb < 8, then (c-a)/a 

North Line: Percentage Volume Change Per Point 

[SEE FIGURE IN ORIGINAL] 

Source: North Line Interstate Volumes. See Exh~it No. _ _  (S-6) Protected. June I 8, 200 I. 
Table 3. North Line: Percentage Rate Base Change 

Rate Base 
(a) Base Period 1989 ($ mil) 36.12534* Percentage Change 

(b) EP Act 1992 ($ rail) 27.742 (c-a)/a (c-b)/b (c-b)/a 

1999 
12.53% 

0 0 N/A N/A 

840,000 911,000 1.74% -6.96% 

12,465,000 12,059,000 11.93% 10.73% 
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m 

Table 3. North Line: Percentage Rate Base Change 

1995 29.745 - 17.66% 7 .22% 5.54% 

1996 30.191 -16.43% 8.83% 6.78% 

(c) 1997 30.59 -15.32% 10.27% 7.88% 

1998 30.475 - 15.64% 9.85% 7.57% 

1999 29.153 -19.30% 5.09% 3.91% 

g 

I I  

41 

qlD 

I 

lIP 

J 

J 

g 

g 

Source: l fb  </= 8, then (o-b)/a; Else i fb  > a, then (c-a)/a 
*Percentage of  Interstate Revenues 

North Line: Rate Base Analysb 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from (UIT-10). Schedule No. 4. September 17, 2001. 
1992 from G~mz SFPP 234 (GRG-131). July 31, 2001. 
1995 from Ganz SFPP-192 (GRG-89). July 31, 2001 
1996 from Ganz SFPP-193 (GRG-90). July 31, [**85] 2001 
1997 from Ganz SFPP-194 (GRG-91). July 31, 2001 
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001 
1999 from Ganz SFPP-196 (GRG-93). July 31,200 I 

North Line: Percentage Rate Base Change 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from (UIT-10). Schedule No. 4. September 17, 2001. 
1992 from Gartz SFPP 234 (GRG-131). July 31, 2001. 
1995 from Ganz SFPP-192 (GRG-89). July 31, 2001 
1996 from Ganz SFPP-193 (GRG-90). July 3 I, 2001 
1997 from Ganz SFPP-194 (GRG-91). July 31, 2001 
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001 
1999 from Ganz SFPP-196 (GRG-93). July 31, 2001 
Table 4. North Line: Percentage Allowed Total Return Change 

(a) Base Period 1989 ($ mil) 4,403 " 
Allowed Total Return 
Percentage Change 

(b) EP Act 1992 ($ rail) 3,089 (c-a)/a (c-b)/b (c-b)/a 
1995 3 ,296 -25.15% 6.700/o 4.70% 

1996 3,062 -30.46% -0.87% -0.61% 

(c) 1997 3,160 -28.24% 2.30% 1.61% 

1998 3,126 -29.01% 1.20% 0.84% 

1999 3,206 -27.19% 3.79% 2.66% 

Source: I fb  </= a, then (c-b)/a; Else i fb  > a, then (c-a)/a 
* Percentage of  Interstate Revenues 

all 
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North Line: Allowed Total Return AnalyJb 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from (UIT-10). Schedule No. 1A. September 17, 2001. 
1992 [* *86] from Ganz SFPP 234 (GRG-13 I). July 31,200 I. 
1995 from Ganz SFPP-192 (GRG-89). July 31,2001 
1996 from Ganz SFPP- 193 (GRG-90). July 3 I, 200 I 
1997 from Ganz SFPP-194 (GRG-91). July 31,2001 
1998 from Ganz SFPP-195 (GRG-92). July 31,2001 
1999 from Ganz SFPP-196 (GRG-93). July 31,2001 

North Une: Percentage Allowed Total Return Change 

[SEE FIGURE IN ORIGINAL] 

g 

g 

a t  
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O 

Q 

a N  

9 I t  

Source: 1989 from (UIT-10). Schedule No. IA. September 17, 2001. 
1992 from Ganz SFPP 234 (GRG-131). July 31, 2001. 
1995 from Ganz SFFF-192 (GRG-89). July 3 I, 2001 
1996 from Ganz SFFP-193 (GRG-90). July 3 I, 2001 
1997 from Ganz SFPP- 194 (GRG-91). July 31,2001 
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001 
1999 from Ganz SFPP-196 (GRG-93). July 31,2001 
Table 5. North Line: Percentage Income Tax Allowance Change 

(a) Base Period 1989 ($ rail) 3,150" 
Income Tax Allowance 
Percentage Change 

(b) EP Act 1992 ($ rail) 1,161 (c-a)/a (c-b)/b (c,-b)/a 
1995 393 -87.52% -66.15% -24.38% 

1996 346 -89.02% -70.20% -25.87% 

(c) 1997 386 -87.75% .66.75% -24.61% 

1998 489 -84.48% -57.88% -2133% 

1999 494 -84.32% -57.45% -21.18% 

Source: lfb ~= a, then (c-b)/a; Else ifb > it, then (o-a)/a 
* Pea'oentage of Interstate Revenues 
[*'87] 

North Line: Income Tax Allowance Analysl* 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from (UIT-10). Schedule No. IA. September 17, 2001. 
1992 from Ganz SFPP 234 (GRG-131). July 31,2001. 
1995 from Ganz SFPP-192 (GRG-89). July 31,2001 
1996 from Ganz SFPP-193 (GRG-90). July 3 I, 2001 
1997 from Ganz SFPP-194 (GRG-91). July 3 I, 2001 
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001 
1999 from Ganz SFPP-196 (GRG-93). July 31,2001 

North Une: Percentage Income Tax Allowance Change 
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Source: 1989 from (UIT-I 0). Schedule No. I A. September 17, 2001. 
1992 from Ganz SFPP 234 (GRG- 13 l). July 3 I, 2001. 
1995 from Ganz SFPP-192 (GRG-89). July 31,2001 
1996 from Ganz SFPP-193 (GRG-90). July 31, 2001 
1997 from Ganz SFPP-194 (GRG-gl). July 31,2001 
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001 
1999 from Ganz SFPP-196 (GRG-93). July 31,200 I 
Table 6. North Line: Percentage Cost of Service Change 

(a) Base Period 1989 ($ rail) 17,457* 
Cost of Service 
Percentage Change 

Co) EP Act 1992 ($ mil) 11,559 (c-a)/a (c-b)/b (c-b)/a 

1995 12,384 -29.06% 7.14% 4.73% 
1996 12,258 -29.78% 6.05% 4.00% 
1997 14,429 -17.35% 24.83% 16.44% 
1998 14,656 -16.05% 26.79% 17.74% 
1999 12,778 -26.80% 10.55% 6.98% 

(c) 

Source: lfb </= a, then (c-b)/a; Else if b> a, then (c-a)/a 
*Percentage of Interstate Revenues 
f*'881 

North Une: Cost of Service Analysis 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from (UIT-10). Schedule No. IA. September 17, 2001. 
1992 from Ganz SFPP 234 (GRG- 131 ). July 31,200 I. 
1995 from Ganz SFPP-192 (GRG-89). July 31, 2001 
1996 from Ganz SFPP-193 (GRG-90). July 3 I, 200 I 
1997 from Ganz SFPP-194 (GRG-91). July 3 I, 2001 
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001 
1999 from Ganz SFPP-196 (GRG-93). July 31,2001 

North Line: Percentage Cost of Service Change 

[SEE FIGURE IN ORIGINAL] 

Source: 1989 from (UIT-10). Schedule No. IA. September 17, 2001. 
1992 from Ganz SFPP 234 (GRG-131). July 31, 2001. 
1995 from C_mnz SFPP-192 (GRG-89). July 31, 2001 
1996 from Ganz SFPP-193 (GRG-90). July 31, 2001 
1997 from Gtmz SFPP-194 (GRG-91). July 3 I, 2001 
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001 
1999 from Ganz SFPP- 196 (GRG-93). July 3 I, 2001 

APPENDIX D - Comparative Figures for the O~egon Line 

SFPP Total Oregon Line Volume 

Q 
[SEE FIGURE IN ORIGINAL] 
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Source: Oregon Line Interstate Volumes. See Exhibit No. _ _  (S-8) Protected. June 18, 2001. 
Table I. SFPP Oregon Line Volume Per Point 

(b) (c) 

Oregon V[ 1992EPAct] 1995 1996 1997 1998 1999 
Points (bbls) 
Eugene 1 2 , 0 1 1 , 0 0 0  1 2 , 9 7 2 , 7 4 3  13,119,622 12,858,631 14,563380 15,502,885 

Albany 801,000 658,446 596,O66 186,301 0 0 

Total 12,812,000 13 ,631 ,189  13,715,688 13,044,932 14,563,780 15,502,885 

Source: Oregon Line Interstate Volumes. See Exhibit No. _ _  (S-8) Protected. 
June 18,2001. 
[**89] 

SFPP Oregon Line Volume Per Point 

[SEE FIGURE IN ORIGINAL] 

Source: Oregon Line Interstate Volumes. See Exhibit No. _ _  (S-8) Protected. June 18, 2001. 
Table 2. Oregon Line: Percentage Volume Change Per Point 

(b) (c) 

Oregon V[ 1992EPAct] 1995 1996 1997 1998 1999 
Points (bbls) 
Eugene 12,0l 1,000 8.01% 9.23% 7.06% 21.25% 29.07% 

Albany 801,000 -17.80% -25.58% -76.74% - 100.00"/0 -100.00% 

Total 12,812,000 6.39°/0 7.05% 1.82% 13.67°/0 21.00% 

Source: OR96-2-000. June 24, 2003. Judge stated (c-b)/b. 

Oregon Line: Percentage Volume Change Per Point (e-b)/b 

[SEE FIGURE IN ORIGINAL] 

Source: Oregon Line Interstate Volumes. See Exhibit No. 
Table 3. Oregon Line: Percentage Rate Base Change 

(n) Base Period 1989 ($ nil) 
Co) EP Act 1992 ($ mi~) 

1995 

1996 

(c) 1997 

1998 

_ _  (S-8) Protected. June 18, 2001. 

Rate Base 
N/A Percentage Change 
7,831 (o-b~ 

8,728 I 1.45% 

8,619 10.06% 

8,532 8.95% 

8,814 12.55% 
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Table 3. Oregon Line: Percentage Rate Base Change 

(a) Base Period 1989 ($ rail) N/A 
1999 8,999 

Rate Base 
Percentage Change 
14.92% 

Source; Initial decision methodology (c,-b)/b. OR96-2-000. June 24, 2003. 

Oregon Line: Rate Base Analysis 

[SEE FIGURE IN ORIGINAL] 

I I  

g 

Q 

I )  

O 

Source: 1992 from Ganz SFPP-246 (GRG-143). July 31, 2001. 
1995 from Ganz SFPP-187 (GRG-841. July [**90] 31, 2001 
1996 from Ganz SFPP-188 (GRG-85). July 3 ], 200 ] 
1997 from Ganz SFPP-189 (GRG-86). July 31,2001 
1998 from Ganz SFPP- 190 (GRG-87). July 3 I, 200 I 
1999 from Ganz SFPP-191 (GRG-881. July 31, 2001 

Oregon Line: Percentage Rate Base Change 

[SEE FIGURE IN ORIGINAL] 

Source: 1992 from Ganz SFPP-246 (GRG- 143). July 3 I, 2001. 
1995 from Ganz SFPP-187 (GRG-84). July 31,2001 
1996 from Ganz SFPP-188 (GRG-85). July 31,2001 
1997 from C, enz SFPP-189 (GRG-86). July 31,2001 
1998 from Ganz SFPP-190 (GRG-87). July 31,2001 
1999 from Ganz SFPP- 191 (GRG-88). July 3 I, 200 I 
Table 4. Oregon Line: Percentage Allowed Total Return Change 

(a) Base Period 1989 ($ m/I) N/A 
(b) EP Act 1992 ($ rail) 873 

e 1995 968 

I 

I 

I 

role 

Allowed Total Return 
Percentage Change 
(¢-b)/b 

10.88% 

1996 874 0.11% 

(c) 1997 882 1.03% 

1998 905 3.67% 

1999 989 13.29°/o 

Source: Initial decision methodology (c-b)/b. 0R96-2-000. June 24, 2003. 

Oregon Line: Allowed Total Return Analysis 

[SEE FIGURE IN ORIGINAL] 

Source: 1992 from Ganz SFPP-246 (GRG-143). July 31, 2001. 
1995 from Ganz SFPP-187 (GRG-84). July 31, 2001 
1996 from Ganz SFPP-188 (GRG-85). July 31,200 I 
1997 from Ganz SFPP-189 (GRG-861. July 31,200 I 
1998 [* * 91 ] from Ganz SFPP-190 (GRG-871. July 31,2001 
1999 from Ganz SFPP- 191 (GRG-88). July 31,2001 

g 
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Oregon Line: Percentage Allowed Total Return Change 
[SEE FIGURE IN ORgGINAL] 
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o 

Source: 1992 from Ganz SFPP-246 (GRG-i43). July 31, 2001, 
1995 from Ganz SFPP-187 ('GRG-84). July 31, 2001 
1996 from Ganz SFPP-I g# {GRG-85). July 31,200 I 
1997 from Ganz SFPP-I g9 (GRG-86). July 31, 2001 
1998 from Ganz SFPP- 190 (GRG-g7). July 31,200 I 
1999 from Ganz SFPP-191 (GRG-88). July 3 I, 2001 
Table 5. Oregon L/ne: Percentage/neome Tax Allowance Change 

I 

I l l  

" (a) Base Period 1989 ($ raft) N/A 

(b) EP Act 1992 ($ rail) 
Q 325 

1995 
96 

! 996 

('c) ]997 
9! 

,m 1998 
118 

1999 

InCome Tax Allowance 
Percentage Change 

(c-b)a, 

-70.46% 

-75.08% 

-72.0tP/, 

-63.69% 

135 -58.46% 
Sourcc: • • • • 

Imtlal deciSion methodology (c-b)/b. OR96-2-000. June 24, 2003. 
Oregon Line: Income Tax Allowance Analysis 
[SEE FIGURE IN ORIGINALJ 

Source: 1992 from Oanz SFPP-246 (GRG-143). July 3 I, 2001. 
1995 from Ganz SFPP-187 (GRG-84). July 3i, 2001 
1996 from Ganz SFPP-188 (GRG-85). July 3 i, 2001 
1997 from Ganz SFPP-! 89 (GRG-g6). July 3 |, 200 I 
i 99S from Ganz SFPP-190 (GRG-g7). July 3 l, 2001 
1999 from Ganz SFPp-| 91 (GRG-##). July 3 i, 2001 ["92J 

Oregon I.~e: Percenhtge Income Tax Allowance Change 
[SEE FIGURE IN ORIGINALJ 

Source: 1992 from Ganz SFPP-246 (GRG- 143). July 31,200l, 
1995 from C-aaz SFPp. 1 $7 (GRG-84). July 31,2001 
1996 from Geaz SFPP-1 $$ (GRG-85). July 31, 2001 
1997 from Ganz SFPP-189 (GRC,-86). July 31,2001 
1998 fi'om Gaaz SFPP- 190 (GRG-87). July 31,200 I 
1999 from Ganz SFPP- 191 (GRG-88). July 31,200 I 
Table 6. Oregon Line: Percentage Cost of Service C ~ g e  

(a) Base Period 1989 ($ mi|) N/A 

(b) EP Act 1992 ($ raft) 4,697 

Cost of Service 
Percanmge Change 

(c-b)/b 
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(c) 

1995 5,214 I 1.01% 

1996 5,911 25.85% 

1997 6,161 31.17% 

1998 7,649 62.85% 

1999 6,031 28.400/o 

Source: Initial decision methodology (c-b)/b. OR96-2-O00. June 24, 2003. 

Oregon Line: Cost of Service Analysis 

[SEE FIGURE IN ORIGINAL] 

g 

g 

4P 

Source: 1992 from Ganz SFPP-246 (GRG- 143). July 31,2001. 
1995 from Genz SFPP-187 (GRG-84). July 31, 2001 
1996 from Ganz SFPP-188 (GRG-85). July 31,2001 
1997 from Ganz SFFP-189 (GRG-86). July 31, 2001 
1998 from Ganz SFPF-190 (GRG-87). July 31, 2001 
1999 from Ganz SFPP-191 (GRG-88). July 31, 2001 

Oregon Line: Percentage Cost of Service Change 

[SEE FIGURE IN ORIGINAL] 

g 

Q 

Source: 1992 from Ganz [*'93] SFPP-246 (GRG-143). July 31,2001. 
1995 from Ganz SFPP-] 87 (GRG-84). July 3 ], 20OI 
1996 from Genz SFPP-188 (GRG-85). July 31, 2001 
I997 from Ganz SFPP-189 (GRG-86). July 31, 20OI 
1998 from Ganz SFPP-190 (GRG-87). July 31, 2001 
1999 from Ganz SFPP-I91 (GRG-88). July 3I, 200I 
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PANEL: 

LEXSEE I 11 FERC 613.34 

SFPP, LP.: Mobil Oil Corporation v. SFPP, LP.; Tosco Corporation v. SFI~, L.P.; 
AROC Products Co. a Division of Atlantic Richfield Company, Texaco Refining and 
Marketing Inc., Mobil Oil Corporation v. SbPP, L.P.; UItramar Diamond Shamrock 
C o i t i o n ,  UItramar, Inc. v. SFPP, I..P., Tosco Corporation v. SFPP, LP.; Navajo 

Refining Corporation v. SFPP, L.P.: Refineay Holding Company SFPP, L.P. 

Docket Nos. OR92-8-024, OR93-5-015, OR94-3-014, OR94-4-016; Docket No. 
OR95-5-013; Docket No. OR95-34-012; Docket Nos. OR96-2-010, OR96-2-011, 

OR96-10-007, OI7.96-104109, OR98-1-009, OR96-1-011, OR00-4.-002, OR00-4-004; 
Docket Nos. OR96-2-003, OR06-24]04, OR96-I 0-008, OR96-10-009, OR96-17-004, 
OR96-17-006, OR97-2-004, OR97-2-005, OR98-2-005, OR98-2-007, OR00-8-005, 
OR00-8-007: Docket Nos. OR98-13-005, OR98-13-007, OR00-9-005, OR00-9-0ff7; 
Docket Nes. OR00-7-005, OR00-7-006; Docket Nes. OR0~ 10-005, OR0~ 10-006; 

Docket No~. 1S98-1-001, IS98-1-002 

FEDERAL ENERGY REGULATORY COMMISSION - COMMISSION 

111 F.E.R.C. P61,334; 2005 FERC LEX1S 1524 

ORDER ON REMAND AND REHEARING 

June I, 2005 

Before Commissioners: Pat Wood, Ill. Chairman; Nora Mead Btownell, Joseph T. Kelliher, and Suedcen G. Kelly 

OPINION: 
['62,4501 

1. This order addresses three proceedings involving SFPP, L E  (SFPP) now pending befo~ the Commission. One is thc 
remand by the D. C. Circuit nl in Docket No. OR92-8-0G0, eta/., and involves Opinion Nos. 435,435-A, 435-B, and a 
related order on rehearing and compliance, n2 The second is the Phase i ~ n g  in Docket No. OR96-2-000, et al., 
and involv~ the issues raised by the Commission's Match 26, 2004 Order in that proceeding, n3 Many of these are 
similar to the issues raised by the remand opinion in Docket No. OR92-8-O~, et al. The Ofird proceeding is a 
compliance filing by SFPP to the Match 2004 order. With the exception of the so-called Lakehead income tax 
allowance issue and the recovery of SFPPs reconditioning costa, the Commission adopts most the court's conclusions 
regarding the remanded issues. The Commission denies rehearing of the Match 2004 Order and accepts the compliance 
filing for that order. The Commission also establishes further proceedings in certain issues involved in the remand. 

nl BP West Coast Products, L.L.C. v. FERC, 374 F.3d 1263 (D. C. Cir. 2004) (BP West Coast or 
"the remand opinion'). 

mR Opinion No. 435 (86 FERC P61,022 (1999)), Opinion No. 435-A (91 FERC P61,135 (2000)), 
Opinion No. 435-B (96 FERC 1'61,281 (2000)), and an Order on Clarification and Rehearing (97 FERC 
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P61,138 (2001)) (collectively thc Opinion No. 435 orders.) 

n3 SFPP, 106 FERC P61,300 (2004) (the March 2004 Order). 

2. All three of these proceedings stem from the complex litigation between SFPP and several of its shippers that started 
in November of 1992. In this order the Commission addresses issues that are raised by the court's remand opinion and 
integrates its response to that remand with certain actions taken by the Commission while the Opinion No. 435 orders 
were on appeal. There are throe discreet major wnceedings involving SFPP now pending for decision before the 
Commission, each including a nua'nber of consolidated dockets, n4 The first proceeding, Docket No. OR92-8-000, et aL. 
began in December 1992 and addressed complaints agelnst SFPP's rates filed through August 5, 1995. This docket 
culminated in Opinion Nos. 435,435-A, 435-B, a subsequent order that clarified certain aspects of those orders, and 
related [*62,451 ] compliance filings, n5 In ttg3se orders the Commission determined that, with one exception, SF'PWs 
West IAne rates were grandfathered under section 1803(b) of the EPAct. n6 As such ~ rates could not be reviewed 
for reasonableness for the period covered by the relevant complaints, n7 which were filed between November 1992 and 
August 1995. The one exception involved rates for turbine fuel shipped over the West Line, which were not 
grandfathered. However, the C~nmission concluded that the turbine fuel rate was just and reasonable. The Commission 
also concluded that charges for the Watso~ Station drain dry facilities t~8 were also grandfathered. Therefore the 
Commission dismissed the complaints against the West Line rates and the WaLson Station drain dry facility charges. 

M There were also a number of rate compliance filings involved in the Opinion No. 435 orders that 
require filings in sepoxately captioned dockets that are not consolidated with the proceedings that 
established the rate design principles for those rates. 

n5 Some of these were rate filings submitted in sel~rate IS dockets to comply with the 
Commission's directions in the Opinion No. 435 orders. 

n6 Section 1803(b) of the Energy Policy Act, Pub. L. 102-486, 106 Star. 2772 (1992). Section 
1803(bXl) provides that no person may file a complaint against a rate that is deemed to be jnst and 
reasonable under section 1803(a) of the EPAct [a 8 r a n d f a ~  rate] unless evidence is presented to the 
Commission which establisbes that a substantial change has occurred after the date of the enactment of 
the Act in the economic circumstances of the oil pipeline which were a basis for the rate; or in the natu~ 
of the services provided which were a hesis for the rate. 

n7 The West Line operates from Watson Station and East Hynes in greater Los Angeles transporting 
petroleum products to points to the east with ultimate destinations in Tucson and Phoenix, Arizona. The 
West Line has a connection to the CalNev Pipeline at Colton, California. CalNev transports the 
petroleum to the Las Vegas. Nevada area. 

n8 The Watson Station drain dry facilities are located at Watson Station and are used in part to 
increase the pumping pressure of petroleum products tendered to SFPP at that point to a level that 
complies with its tariff. 

3. The Commission also determined in Docket No. OR92-8-000, et al. thai SFPPs then existing East Line rates were 
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n~  grandfathercd and that those rates were not just and reasonable as of 1994. n9 In reviewing those rates, the 
Commission made numerous coal-of-service determinations. These included holding that the so-called Lakehead 
income lax allowance policy applied in setting the East Line rates, allocating legal costs between the West and East 
Lines, and finding that SFPP had not justified its proposed charges for the reconditioning of the East Lines. The 
Commission also made certain findings related to the Commission's oil pipeline cost-of-service rate making 
methodology, such as the starting rate base, capital strnctore, amortization rates, and tbe calculation of tbe allowance for 
deferred income taxes. 

n9 See 49 App. U~.C. 15(1 ) (I 988) governing the determinations of whether oil pipeline rates are 
just and reasonable. 

4. The Commission therefore required SFPP to file new rates for transportation over the East Lines, to be effective 
August I, 2000. After several rehearing requests and twice requiring SFPP ~3 file revised East Line rates, the 
Commission ordered SFPP to make a final East Line rate filing to be effective August I, ~ .  n l0  In response, SFPP 
filed Tariff 18 on February 13, 2003, which indexed the August I, 2000 rates forward to that date. The Commission's 
June 5, 2003 order accepted Tariff 18 effective on February 13, 2003, and established the final terms for calculating 
reparations through that date. nl I 

n l0  The Commission had made the tales contained in the earlier filings effective on an interim hasJs. 

n l I SFPP, L.P., 103 FERC t'61,287 (2003). 

5. SFPP and certain shipper parties then filed petitions in the Court of Appeals for review of the Commission's Opinion 
No. 435 orders chailenging many of those jurisdictional and cost determinations. While the appeals were pending, the 
Commission issued an order on March 26, 2004 addressing a second series of complaints filed in 1996, 1997, 1998, and 
2000, all of which had been consolidated in Docket No. OR96-2-000, et al. Those complaints alleged that SFPP's rates 
on its West, East, North, and Oregon Lines, and the charges for its Watson Station drain dry facilities, were on.iust and 
unreasonable. The principal issue addressed by that March 2004 ordar was whether the rotes for the West, N o , t ,  and 
Oregon Lines, and the Watson Station drain dry facilities, were g r a n d f ~  or were subject to the Commission's rate 
jurisdictiorL The central mailer in each instance was whether under section 1803(b) of the EPAct there had been 
substantial changes to the economic ciremnstances that were the basis for those rates. 

6. The Commission concluded that there had been a substantial change in the economic circumstances underlying the 
West Line rates to Yuma and Tucson, Arizona and to the CalNev interchange at Colton n12 as of 1995 and for the rotes 
to Phoenix, Arizona, as of 1997. n13 Therefore those rates were deemed to no longer be just and teasot~ble as of the~e 
years. The Commission also found that S F I ~ s  Selmlveda Line rates were not gtandfathered as of the dates on which the 
complaints against those rates were filed. The Commission remanded the rates for the West Line to the Administrative 
Law Judge (ALl) for a Phase I1 determination of the just and reusonableness of those rates and, as well as for those of 
the Sepulveda Line for the complaint years, h i4  The Phase 11 proceedings in Docket No. OR96-2-000, et al. for the 
West Line rates are now before the Commission on an initial decision that will he addressed in a subsequent order, n15 
The Sepniveda Line rates are at hearing befo~ an administrative [*62,452] law judge and ave in the pog-hearing 
briefing phase of that ~ g .  The March 2004 order held that there were no substantiaily changed circumstances on 
the North and Oregon Lines for the yeats at issue. Thus the Commission dismissed the complaints against the North and 
Oregon lines filed against SFPP in Docket No. OR96-2-000 et al. n16 
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n 12 The March 2004 Order refers to these rates as the CalNev rates. Collon is the interconnection 
point between SFPP and the CalNev pipeline going to L,as Vegas, NV. 

n13 March 24 Order at PP 62, 66, and 84. 

nl41d., PP25, 31. 

n15 The ALl issued an initial decision (ID) in the Phase I1 proceedings on September 4, 2004. See 
SFPP, L.P., 108 FERC t'63,036 (2004). The rulings here will affect certain issues raised by the ID, and 
to that extent will he controlling in the Commission's review of the ID in Phase I!. 

n16 Additional complaints are pending against the North and Oregon Lines in Docket No& 
OR05-4-000 and OR05-5..000. Those complaints have been held in abeyance pending the completion of 
Phase I1 of Docket No. OR96-2-000, et al. 

7. On July 20, 2004, the Court of Appeals for the D.C. Circuit issued its opinion on the Opinion No. 435 orders in BP 
West Coast Products, supra~ The court stated it could affirm many of the Commission's decisions on specific issues but 
because it found error in several fundamental areas, it ordered the decisions vacated and remanded the matter for further 
proceedings consistent with its opinion, n17 The court divided its opinion into three ~ dealing with the West Line, 
the East Line, and Reparation& The first imrt nddressed jurisdlctional issues, the second, cost determinations, and the 
third, reparations. 

hi7 BP West Coast at 1271. 

8. Regarding the West Line, the court affirmed the Commission's dcterminatior~ of (I)  the jurisdictional status of the 
East Hynes origination point, (2) whether certain of the complaints addressed a tariff or a rote, (3) whether certain of the 
complaints were directed at the West Line rotes or only the F~ !  Line rates, and (4) the relevance of investigations by 
the Oil Pipeline Board. nl8 The court also upheld the certain of the Commission's determinations of what factors should 
be used to determine subslantially changed circumstances, includin 8 (1) the base time to be used for determining 
whether there were substantially changed circumstances, (2) the time frame in which to submit evidence on that matter, 
and (3) the scope of the contractual prohibition exempqion contained in section 1803(b) (2). n19 The court also held that 
the Commission did no~ improperly deny certain snippers a chance to emend their complaints, n20 The court rejected 
the Commission's conclusions that (1) the charges for the Watum Station facilities were grandfathcred, (2) the Wast 
Line turbine fuel rates were just and reasonable, and (3) a cesl change from implementing the Lakehead tax allowance 
policy by itself could he a factor that would result in substantially changed circumstances, n21 These latter three issues 
are analyzed below in the sections dealing with substantially changed circmnstances and the Lake/wad income tax 
allowance issues. 

n18 Id., 1273 and ]276-70. 

n19 BP West Coast et 1278-8|. Section 1803(b) (2) of Ihe El)Act permits the filing of a complaint 
against a gmndfatheted rate by a person who was under a c o n ~ u a l  p~ohibition against the filing of a 
complaint which was in effect on the date of enacUnent of the EPACt and had been in effect prior to 
January I, 1991, provided the complaint is filed within 30 days after the expiration of the prohibition. 
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n2OBP West Coast at 1279 and 1280-81. 

n21 Id. 1273-76. 

9. Regarding the East Line, the court upheld the Commission's cost-of-service determinations regarding (I)  SFPPs 
starting rate base, (2) the method for recovering SFPPs regulatory litigation expenses, and (3) the denial of SFPPs civil 
litigation costs regarding its prior termination of service over the East Line. n22 The court remanded the Commission's 
conclusions regarding (1) incomc tax allowances, (2) the allocation of legal costs between the Fast and West Lines, (3) 
and the denial of SFPPs proposed reconditioning costs, n23 These issues are addressed below in the sections dealing 
with cost issues and the Lakehead income tax allowance issue. 

n22 ld. 1282-84, 1293-94, and 1294-9Z 

n23 Id. 1285-93, 1297-98, and 1298-1302. 

10. Regarding relX~'ations, the court aft'tuned all of the Commission's conclusions, including (1) the relevance of the 
Arizona Grocery rule to the proceedings, n24 (2) whether pre-complalnt reparations were allowed, (3) the application of 
a specific test period for SFPP's rate design, (4) the use of reasoned decision making related to SFPP's litigation status, 
(5) wbetber Navajo Refining Corporation (Navajo) was barred frona collecting refunds for the period before its 
compliant, (6) the eligibility of Valcro Marketing and Supply Company (Valem) for reparations in the context of the 
Order No. 435 opinions, (7) the failure of ARCO Products Company (ARCO) and Texaco Refining and Marketing, Inc'. 
(Texaco) to challenge the East Line rates, and (8) that Chovron Products Company's (Chevron) September 23, 1992 
complaint did not entitle it to reparations because it did not address rate issues, n25 The import of these rulings for some 
reheating requests of the March 2.004 Order is discussed below in the reparations section. 

n24 Arizona Grocery Co v. Atchison. Topeka & Santa Fe Railway Co., 284 US. 370 (1932) 
(Arizona Grocery). Arizona Grocery bars relmtatiora for changes to a final rate that has been approved 
by the Commission. The court held that the Commission properly found that Ar/zona Grocery did not bar 
reparatiorhs on the East Line a.s of August I, 2000, because the East Line rotes as of the date were not 
final, Commission appfovnd rates. 

n25 BP West Coast, Part HI. 

11. While the remand was pending, on November 2, 2004 the Interstate Natural Gas Association of America (INGAA) 
sent a leUer to the Commissioners discussing certain policy issues involving the income tax allowance portion of the 
remand. On November 12, 2004, counsel to BP West Coast thxxha~, LLC and ExxonMobil Oil (ARCO Group) 
Corporation filed a notice of illegal exparte commtmication by INGAA based on the latter's November 2, 2004 letter. 
n26 Counsel asserted ['62,4531 that the INGAA letter improperly addressed the tax allowance issues in litigation in the 
instant dockets and requested that the letter be placed in the non-decisional tiM. The ARCO Group filing also included 
copies of testimony from the Phase 11 IXOceedings in Docket No. OR96-2 addressing the income tax allowance issue. 
On November 12, 2004, SPFF filed comments requesting that the Commission hold a hearing on the remanded issues as 
the most efficient way of resolving those issues. In its filing SFPP presented arguments on how each of five remand 
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issues it summarized in its filing should 13e resolved, n27 

n26 Counsel to the ARCO Group also directed a letler to the Commissioners on November 12, 2004, 
making the same arguments bet omitting the litigation material. 

n27 These were the decisions regarding the Watson Station and turbine fuel rates, the role of thc 
Lakehead doctrine in determining substantially changed circumstances, the proper amount of the income 
tax allowanoe, the allocation of litigation costs between the West and East Line shippers, and the 
recovery by SFPP of reconditioning costs. 

12. On November 17, 2004, [NGAA filed a repty to ARCO Group's notice asserting that it had inadvertently failed to 
file a copy of its November 2, 2004 letter with the Commission's Secretary and subsequently did so. INGAA further 
argued that its letter was not an ex parte communication because it addressed only generic issues and did not speak to 
the tax allowance issues in any specific proceeding. INGAA also noted that it rewesents gas pipelines and was careful 
not to address the issues of the oil proceedings at issue here. Thc Commission subsequently placed the November 2 
letter in the non-decisional file and has not relied on that letter in making its decisions here. n28 On November 17, 
2004, the ARCO Group filed a preliminary answer to SFPP's comments on the remand arguing certain of the income tax 
allowanct issues. On November 29, 2004, Tosco Corporation and ChevronTexa¢o Preducts Company (Tosco/CT) also 
filed an answer to SFPPs comments, as did the ARCO Group. On December 6, 2004, SFPP filed a motion for leave to 
file and made a limited response to the November 29 filing by the ARCO Group. SFPP's December 6 motion included 
analysis and arguments related to the structure and operation of partnership tax law intended to rebut assertions made by 
the ARCO Group. On December 7, 2004, Navajo Refining Company also filed an answer to SFPPs comments on the 
remanded issues. 

n28 It should be noted that Counsel to the ARCO Group included a copy of the November 2 INGAA 
letter in his November 12 filing, and therefore that copy of the letter is included in the official decisional 
file because it was part of his duly filed pleading. 

13. On December 2, 2004, the Commission issued a Notice of Inquiry Regarding Income Tax Allowances in Docket 
No. PLOS-5-000. The Commission asked interested parties to comment when, if ever, it is appropriate to provide an 
income tax allowance for partnerships or similar pass-through entities that hold interests in a regulated public utility. 
Some forty-one comments were submitted by interested patties representing most interests involved in the jmisdiotional 
activities regulated by the Commission. ~ included gas and oil pipe/ines and their shipper, refinery, and local 
distJibution customers, gas and oil producers, public electric utilities, municipal electric utilities, and state regulatory 
commisslon.s. On December 16, 2004, the ARCO Group filed additional comments on the income tax allowance issue. 
On May 4, 2004, the Commission concluded that such an allowance should be permitted on all partnership interests, or 
similar legal interests, if the owner of that interest has an actual or potential income tax liability on the public utility 
income earned through the interest, n29 On April 19, 2005, the ARCO Group filed an offer of proof containing 
additional evide, nce it had elicited in the Sepulveda phase of Docket No. OR96-2-000 regarding the income tax 
allowance issues. 

n29 Policy Statement on Income Tax Allowances, 111 FERC P61,139 (2005) (Policy Statemem). 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

l 11 F.E.R.C. P61,334, *62,453; 2005 FERC LEXIS 1524, ** 
Page 7 

14. The Commission has concluded that given the unusnally complex nature of these pe0ceedings it will accept the 
v a r i e s  filings regarding the remanded Woceeding. While some of the filings are repetitious, they contain sufficient 
useful information to warrant their inclusion in the record. All parties have been afforded an opportunity to reply to the 
various assertions raised. However, the Commission will decide the generic income tax allowance issues involved in the 
court's remand only on the basis of the record and decision in Docket No. PL05-5-000. Income tax and remand issues 
specific to the instant dockets will be decided only on the factual record before the Commission in Docket Nos. 
OR92-8-000, eta/.  and OR96-2-000, et al.. and if relevant, the more generic arguments presented in the supplemental 
materials in those dockets regarding the structure and operation of partnership income tax law. 

H. D i s c e r n  

15. The discussion part of this order is divided into six sections. The first, section A, addresses issues raised by the 
court's remand of the Lakehead income tax allowance issue. This matter is discussed in a separate section because of its 
importance to the Commission's rulings on substantially changed circumstances in the Opinion No. 435 orders and the 
March 2004 Order as well as rate determinations in the Opinion No. 435 orders. The second, section B, addr~ses the 
other remanded issues involving substantially changed circumstances. The third, section C, eddresses cost-of-service 
determinations contained the Opinion No. 435 orders. The fotwth, section D, addresses reparation issues on rehearing of 
the March 2004 Order. The fifth, section E, addresses SFPP's compliance filing to the March 2004 Order. The sixth, 
section F, details the filings that SFPP mint make in respoase to this order and sets certain additional matters for 
heating. Finally, because the Opinion No. 435 orders were vacated and remanded, the Commission adopts and affirms 
1"62,454] here the conclusions of those orders otherwise affirmed by the court. 

A. The lad~/tt, ad Tax Allowance Issue 

16. The remanded Lakehead income tax allowance issue is important because it affects a major component of the 
cost-of-service calculations for the East Line rates developed under the Commission's prior orders and directly impacts 
further proceedings to developjust and reasonable rates for the transportation of turbine fuel over the West Line, the 
Watson Station drain dry facilities, the Sepulveda line, and the determination of just and reasonable rotes for the West 
Line rates now before the Commission in Phase il of Docket No. OR96-2-0~). Moreover, the March 2004 Order relied 
in part on a full Opinion No. 154-B cost-of-service analysis in making its determination wheflgt there were 
substantially changed circumstances to the rates for two of the three lines at issue in Docket No. OR96-2-0~0, namely 
the North and Oregon Lines. The Commission concludes that given the Commission's ruling in Docket No. 
PL05-5-000, it will no longer apply its former Lakehead income tax allowance policy. Thus several of those issues must 
be revisited in this order. 

I. l l a a t m m n i  

17. As was discussed in the Commission's May 5 decision in Docket No. PL05-5-000, the Lakehead income tax 
allowance issue is at bottom a finance issue that turned on the pipeline's owne~blp structure. As discussed in the court's 
remand op~on,  partnerships, or other pass-through entities, pay no actual federal income taxes, n30 However, as the 
Commission determined in the Policy Statement0 income of such entities is attributed to the pmmers through an 
information partnership tax return. The partnership income is then mlxxted on, and any actual tax liability is paid by 
means of, the returns of the partners. 

n30 See B P West Coast. at 1288-70 for the court's discussioa. 
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18. In Lake/wad, the Commission concluded it would permit partnerships to have a federal income tax allowance in 
proportion to the partnership interests owned by a suheMlXer C corporation or other taxable entity. However, thc~e 
cases denied the partnership a lax allowance in proportion to the partnership interests owned by individual partners, n31 
In its 1995 La/w/wad decision, the Commission concluded that [adcehead "is entitled to an income tax allowance with 
respect to income attributable to its corporate partners." n32 The Commission then further slated that the partnership is 
entitled to a tax allowance for its corporate interests because the tax cost is passed on to the corporate shareholder who 
then pay corporate income taxes on their allocated share of the income, resulting in double taxation. 

n31 La/w/wad Pipe Line Company, L.P., 71 FERC P6/,388 (1995), feh'g denied. 75 FERC P61,181 
(1998) ( ~zke/wa~. 

n32 71 FERC at 62,314, citing at footnote 54 Pelican Interstate Pipeline Gas System, 29 ERC 
1"61,062 atp. 61,135 (1984). Other eases that permitted partnerships to have an income tax allowance 
were Highland Offshore System, 55 F.P.C. 2674 at 2688 (1976); Sea Robin Pipeline Co., 28 FERC 
P61,092 at 61,173 (1984). However, none of these cases analyzed why such an allowance was 
appropriate. The first effort to establish why it w ~  appropciate to continue such an allowance for the 
corporate partner, and not the individual partner, was in the two Lake/wad orders, supra. 

19. However, the Commission also stated that Lakehe~ should not receive an income tax allowance with respect to 
income attributable to limited partnership interests held by individuals because there is no corporate income tax paid on 
income distributed to individual panner. The Commission stated that this comports with the principle that there should 
not be a cost element in the cost-of-service to cover costs that are not incurred, n33 As a second rationale for denying an 
income tax allowance on the individual partnership interests, the Commission first stated that the individual parmers are 
entitled to an after-lax return commensurate with returns on investments in other enterprises having similar risks. It 
concluded that if  Lakehead were to receive a corporate tax allowance with respect to the individual partnership interests, 
Lakehead and those individual investors would earn an after-tax return on equity in excess of that to which they arc 
entitled for Lakehead's risks, n34 Tberefore that pertnership was denied an income tax allowance in proportion to the 
partnership interests that were held by individual partners. 

n33 71 FERC at 62,315. 

n341d. 

20. In contrast to its corpomla genm-al partner, SFPP, Inc. a suhehapter C corporation, SFPP, L.P. was organized as a 
limited partnership. Its equity structure consisted of 99 percent limited partnership interests and a 1 percent general 
partnership interest. At the time of the Opinion No. 435 orders, SFPP, L.P. was controlled by SFPP, Inc., which owned 
42.7 percent of the limited pertnership interests end the I pezvent general partnership interest, n35 The remaining 56.30 
percent of the limited partnership interests was held by the public and traded on national exchanges. Thus, in applying 
Lake/wad in the Opinion No. 435 orders, the Commission only allowed SFI~  an income tax allowance equal to the 
limited lxtrtnership interests held by SFPP, Inc., or 43.7 percent 

n35 SFPP, Inc. was acquired by Kinder Morgan Energy Partners (KEMP) on March 6, 1998. KEMP 
is a master limited partnership with 99 percent limited partnership interests and a one percent general 
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partner, KMEP Inc. A master limited pe r~r sh ip  is one that controls other limited imrtnerships. This 
does not change the analysis here as a corporate general penner during the time frame of the Opinion No. 
435 proceedings. 

2. ~ e  R e m n d  

21. As discussed above and in the Policy Statement, the focus in the Lakehead orders was on the income tax allowance 
to be denied the pertnership [*62,455] in proportion to its individual pertnership interests rather than the income tax 
allowance allowed in proportion to the partnership interests held by the corporate investor. However, it was the income 
tax allowance attdbnted to the corporate pattncmhip interests, and the absence of a corresponding that was the focus of 
the recent appeal, and it was that income tax allowance scheme that the court determined was not adequately justified. 
While the courl left open to the Commission the ol~tion of developing a superior rationale to support a cont'mncd fl~-ral 
income tax allowance solely for corporate partners, the Commission concluded in the Policy Statement that this was not 
ix~sible. The Commission further concluded that all entities pfuviding jurisdictioual services should be permitted an 
income tax allowance, including partnerships and other forms of pass-through entities. The Commission did qualify this 
decision, however, by stating that partnerships and other pass-through entities would he permiued an income tax 
allowance only in proportion to those that have an actual or potential income tax liability, n36 To the extent that a 
partner or other owner of a pass-through interest did not have an actual or potential income tax liability, the tax 
allowance would he reduced, n37 

n36 Policy Statement, PP 32 and 40-42 

n37 The Commission recognized that, as with the consolidated corporate returns, this might require 
review of several layers of pass-through ownership to determine where the ultimate, if  any, actual or 
potential tax liability lies. ld. P 42. 

22. In reaching this conclusion, the Commission expressly reversed the income tax allowance holdings of its earlier 
Lakehead orders. As was stated in Edison E]ec~c lustitute's (EEl) comments in Docket No. PL05-5-000, Lakehead 
mistakenly focused on who pays the taxes rather than on the more fundamental cost allocation principle of what costs, 
including tax costs, ate attributable to regulated service, and therefore properly included in a regulated cost of service. 
n38 Relying on BP Wen Coast, some commenters in that docket asseaed that because a pass-through entity pays no 
cash taxes itself, this resnl~ in a phantom tax on fictional public utility income. However, the comments summarized in 
sections A and D of Part II of the Policy Statement demonstrated that this assumption was incorrect. 

n38 EEl comments at 8. In support of this point commentors in Docket No. PL05-5-000 cited to City 
of  CharlottesvtUe v. FERC, 774 F.2d 1205 (D.C. Cir. 1985) for the proposition that a tax cost invdives 
real taxes but does not ~ l y  require ~ cash taxes be paid by the regulated entity. See EEl at 
11-13; INGAA at 12-13; Interested Gas Pipeline Partnerships at 10-12; Association of Oil Pipe Lines 
(AOPL) at 8-9. 

23. Thus, while the pass-through entity does not itself pay income taxes, the owners of a pass-throegh entity pay income 
taxes on the utility income generated by the assets they own via the device of the pass-through entity, n39 As such, the 
taxes paid by the owners of the puss-through entity are just as much a cost of acquiring and operating the assets of that 
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entity as if the utility assets were owned by a corporation. The numerical examples discussed in sections A and D of 
Part II of the Policy Statement also established that the return to the owners of puss-through entities would be reduced 
below that of a corporation investing in the same asset if such entitics are not afforded an income tax allowance on their 
public utility income. 

n39 The comments and numerical examples submitted by the EFJ, INGAA, and Northern Border 
Pipe Line Company (Northern Border) in Docket No. PL05-5-000 demonstrate that under partnership 
law the partners, or members, of pess-through entities pay taxes on the public utility income of the 
operating entities that they control through the partnership or other pass-through entity. See EEl at 13-15; 
INGAA at 15-17; and Northern Bocder at 5-8. 

24. As several commentors in Docket No. PL05-5-000 pointed out, a detailed discussion of the realities of partnership 
tax practice was not before the court when it reviewed the Opinion No. 435 orders. Because public utility income of 
puss-throngh entities is attributed directly to the owners of such entities and the owners have an actual or potential 
income tax liability on that income, tbe Commission concluded that its rationale in the Policy Statement did not violate 
the court's concern that tbe Commission had created a tax allowance to compensate for an income tax cost that is not 
actually paid by the regulated utility. 

25. As explained in detail by the comments summarized in sections A and I) of Part II of the Policy Statement, just as a 
corporation has an actual or potential income tax liability on income from the public utility assets it controls, so do the 
owners of a partnership or limited liability corporation (LLC) on the assets and income that they control by means of the 
pess-through entity. Moreover, it should be noted that if such first tier assets are owned only by Subchaptcr C 
corporations, their rates would include an income tax allowance designed to recover the 35 percent maximum corporate 
marginal tax rate. M0 Thus, the same rate result obtains if  the assets are owned by a partnership or an LLC that is in 
turn owned either by Subchapter C corporations or by individual investors in the maximum individual tax hrackcL 

M0 This analysis suggests that if partnerships and limited liability companies are not permitted to 
have an income tax allowance, there are incentives to shift to the taxable corporate ownership form. This 
might he done by converting a parmership to an LLC and then electing to have it taxed as a Subehapter C 
cocporation. Once this is done, the newly taxable entity, which would be operating the same assets as it 
did as a puss-through entity, would be antitied to a 35 percent income tax allowance. Cf. AOPL at 9. 

26. Thus, the Policy Statement the Commission ~ in Docket No. PLO5-5-IX)0 should not result in increased costs 
to public utility ratepayers beyond those which would result from use of the corporate form, The Commission therefore 
concluded that, as is argued by the commentors urging an income tax allowance for all public utility [*62,456] entities, 
pcoviding an income tax allowance to partnerships in propocfion to the interests owned by entities or individuals with an 
actual or potential income tax liability does not create a phantom income tax liability. The Commission also concluded 
that the fact that some partnerships or LLCs may be used for financial investments rather than for making infrastructure 
investments does not warrant a different policy result here. n41 Moreover, the Commission emphasized that the primary 
rationale for reaching the conclusion in the Policy Statement is to rccosnize in rates the actual or potential income tax 
liability attfibetable to regulated utility income. Finally, since it had concluded that such an income tax allowance does 
not result in phantom income taxes, the Commission further concluded that permitting pertnershlps an income tax 
allowance will facilitate important public utility investments, n42 
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n41 The partners of master limited partnerships have tax liability for any income recognized by the 
pertncrship. As the supplemental comments filed in this proceeding establish, distributions may 
substantially exceed partnership b ~ k  iacon~. Such distributions have an ultimate income lax liability 
depending on the status of the capital account of the individual penners. However, these matters can 
present complex allocation and timing issues that would be addressed in this proceeding once SFPP files 
a revised cost of service to comply with this order 

n42 See, e.g., Trans-Elect N'IS Path 15, LLC, 109 FERC P6/,249 (2004), order denying rehearing, 
I I I FERC t'61,140 (2005). 

27. Given the Commission's Policy Statement and the application of its policy in this opinion, the Commission 
concludes that SFPP, L.P. should be afforded an income tax allowance on all of its parmership interests to the extent 
that the owners of thosc interests had an actual or potential income lax liability during the periods at issue here. In the 
Opinion No. 435 orders the Commission significantly reduced the income tax allowance permitted SFPP by excluding 
those owne~bip interests that were not subject to double taxation. Thus, when SFI~ develops i(s revised cost-oC-sarvice 
for the East Lines and new rates once all the relevant cost factors have been established, it will permitted to include a 
full income tax allowance in its cost of service if i00 pement of the interests in the relevant test years are owned by 
individuals or entities that had an actual or potential income tax liability in tlmse years. The procedures for doing so are 
discussed below in the section F of this order dealing with further proceedings, n43 

n43 Several perties made supplemental filings in this docket asserting that the income tax allowance 
issue was raised thn~gh impe3per exparte proceedings. As explained in Docket No. PLOS-5-000, the 
fact that all parties had an opportunity to comment in that docket on this genetic policy issue renders 
such arguments moot. 

3. T l~  L~tl',,kluld Doc11"ille and Snlmtanltallv Clsmnu~l ~ l r e l l ~ t ' . ~ x _  

28. In the Opinion No. 435 orders the Commission concluded that a change in policy, such as the adoption of the 
/.nkehead income tax allowance policy in 1995, could be grounds for concluding that there were substantially changed 
circumstances provid~l that a complainant established the impact stemming from thai change. The Commission 
therefore concluded that a change in policy could not establish substantially changed circumstances in and of itself 
absent evidence of the actual impuct of the policy change, n44 In the March 2004 Order the Commission concluded that 
the application of the Lakehead policy, and the cost changes that would result, would not be used as a stand-alone 
criterion in determining if substantially changed circumstances had occurred. The Commission staled that application of 
the Lakehead policy could lead to anomalous results, citing to the example of the North and Oregon Lines. In both 
cas~,  the statistical tables analyzing those lines showed an extensive decline in the amount of the permitted tax 
allowance, as much as 25 percent in the case of the North Line, in a time frame when the total costs of operating that 
line were increasing, n45 Since substantially changed circumstances turns on improvements to the plpeline's return, this 
was an anomalous result. This was in contrast to other factors such as changes in rate base, allowed return, and volume 
which proved in the Match 2004 Order to be more reliable indicators of the trends in the plpeline's return because they 
are tied more directly to pipeline operations, n46 

n44 Opinion No. 435, 86 FERC at 61,070-71. 
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n45 March 2004 order, P 35. 

n46 Id. at PP 29-30. 

J 
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29. As has been discussed above, on appeal, the court vacated that portion of Opinion No. 435 that suggested that the 
implementation of the Lakehead policy could be a basis for substantially changed circumstances, n47 Thus the court's 
remand was congruent with the Commission's revised position in its March 2004 order. On remand, the Commission is 
adopting the position established in Docket No. PL05-5-000 reversing the Lakehead doctrine. Since that doctrine is no 
longer applicable to any aspect of oil pipeline rate making, there is no basis at this point for including the Lakehead tax 
allowance factor in determining substantially changed circumstances either as a stand-alone factor or as an element in a 
full cost-of-service determination. This does not change the result in the Opinion No. 435 orders regarding the West 
Line rotes since the Commission did not rely on a cost-of-service including the Lakehead adjustment in making its 
determination that there were no substantially changed circumstances to the economic basis of SFPP's West Line rates. 

M7 BP West Coast at 1280. 

30. In the March 2004 Order the Commission utilized a standard Opinion No. 154-B cost-of-service analysis as a factor 
in its determination of 1"62,457] whether there were substantially changed circumstances for SFPFs North and Oregon 
lines, and as a control for its determination that there were substantially changed circumstances for the West Line rates 
for the years stated earlier in this order. Those calculations included the Lakehead adjustment in developing the tax 
allowance to be included in that codR-of-service analysis. Since the Commission is no longer applying the Lokthead 
it.come tax allowance doctrine, it is necessary here to adjust the cost--of-service used in developing the substantially 
changed circumstances determinations in the March 2004 order. That adjustment increases the relevant costs and 
thereby decreases any improvements in the SFPPs reltma that were contained in the March 2004 analysis. Since it is the 
relative improvement to the pipeline's return that underpins the analysis of substantially changed circumstances, there 
would be no change in the detanninations in the March 2004 Order regarding the North and Oregon Lines. This is 
because the Commission found that there were actaal cost increases rather than a decrease in costs. As such, this did not 
warrant a determination that there were substantially changed circumstances to the economic basis of the rates on those 
two lines. An adjustment to the income lax allowance serves to increase c~ t s  further. As was previously discussed, the 
determination that there were substantially changed cire'mnstances to West Line rates did not tm'n primarily on the 
cost-of-service analysis, but rather on inc~eas~ in volume and decreases in two sta_,gl-alone cost fnctocs. However, as 
discussed below, the change in the income tax allowance is such that the Commission has revised the cost-of-service 
calculations for the West Line rates in the March 2004 Order to assure consistency with the analyses made in that order. 

B. l ) e ~ t H ~ . l  of  Snhl.tanltallv ~ , M , . d  41~'~li-rn~l~e.N 

31. The remand opinion also requires fm'tlax review of the Comraission% prior conclusions regarding the jurisdictional 
status of the Watson Station chain dry facility charges. The remand opinion and the Commission's conclusions regarding 
the Lakehead policy also require that the prior rulings on sul~mmtially changed circumstances regarding the North and 
Oregon Lines in the Match 24 Order be revisited here. There are no changes in the determinations regarding the North, 
Oregon, and West Lines. 

1. The Watson Stalioa Drain Dry Facilities. 

32. The Commission determined in the Opinion No. 435 orders that charges that are included in private contracts and 
are effective for 365 days before the enactment of the EPAct were grandfatbered even though no~ on file with the 

Q 4m, 
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Commission. The Commission further concluded that the contractual charges for the Watson Station drain dry facilities 
met this standard and therefore were grandfathered, n48 The same issue arose in the Docket No. OR96-2-000 
proceedings, but the Commission deferred ruling on the matter until completion of judlcial review of the Opinion No. 
435 orders. On review the court held that neither conclusion was adequately justified and vacated those rulings. In doing 
so, the court noted that its ruling was based on the Commission's reasoning and not necessarily on its conclusion. The 
court held that the first conclusion addressing contractual but unfiled rates was inadequately grounded in the filed rote 
doetrin¢, and that the second regarding the length of time the rates were in eJ'fcct was not supported by record evidence. 
The court left open for reconsideration by the Commission on remand (I)  whether the EPAet requires that rates or 
charges be filed with the Commission for the grandfathering provisions of the EPAct to apply, and (2) if relevant, the 
date.the charges were effective for the Watson Station chain dry facilities, n49 

g 

n48 Opinion No. 435, 86 ERC at 61,007-76. 

n49 BP West Coast at 1273-74. 

g 

g 

g 

¢ l t  

g 

! 

33. On remand, the Cornmission concludes that the charges for the Watson Station drain dry facilities can not be 
grandfathered because they were not effective for the required 365 day period before the enactment of the EPAcI. In its 
Opinion No. 435 orders the Commission focused on the execution date of the various Watson Station contracts. 
However, the statute does not speak in terms of the execution date of contracts, bet when the rotes (or charges) were 
effective. These dates are not necessarily the same. Based on the additional evidence submitted in Docket No. 
OR96-2-000, et al., the Commission finds that SFPP executed a series of contracts under which it would build the 
Watson Station drain dry facilities to enhance the pressure of its system at the Watson Station receipt point. The 
contracts were in lieu of shippers providing their own pumping facilities to assure that petroleum products were 
tendered to SFPP at pressures that met the pipeline's tariff requirements. Some of these contracts wea~ executed before 
October 25, 1991, and some thereafter, nS0 

n50 See Prepared Answering Testimony of Mary F. Morgan dated May 15, 2001, Ex. MFM-I at Tab 
D. The execution dates were: Union Oil Comlmmy of California (Unical). July 26, 1991; Mobil Oil 
C~tion, August 20, 1991; ARCO Products Comlmmy. October 3, 1991; Chevron Oil Comlmny, 
October 28, 1991 (based on letter to which there is attached an maexecuted contrac0: and Shell Oil 
Company , April 9, 1992. The date of enactment of the EPAet was October 24, 1992. 

34. However, the actual charge could not be determined and set tmfil the facilities were completed and SFPP knew 
what the total volume would be. On ~ 18, 1991, SFPP sent all shippers that had signed contrac~ a letter stating 
that the charge had been temporarily reduced to 3.2 cents a harrel and would likely increase to 4 cents on January l, 
1993. The same letter staled that the "letter served as official notice that the [*62,458] facilities will be operational by 
November i, 1991, and thus billing will commence on thai date.' n51 It is cleat that no final charge was determined 
before October 18, 1991, and thus the various contract dates are not controllin 8. The question then is when the 3.2 cent 
charge was in effect. 

n$1Id.. Tab E. 

g 

35. As a common carrier SFPP may not bill for any services before it is in a position to hold itself out as able to provide 

Q 
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the service on demand, n52 Thus any charges for service may not become effective until such time the carrier can 
actually provide the service on demand and bill for it. According to SFPP's letter, this date was November I, 1991. 
Thus, for p ~  of the EPAct, this date was less than 365 days before the enactment of the EPAct. Therefore, the 
charges for the Watson Station drain dry facilities were not in effect for 365 days before the enactment of the EPAct and 
cannot be considered as grandfatbered. As with the case of a rate that becomes effective for all shippers when the 
service commences, this assures that the rate paying status of all shippers will be the same regardless of whcn their 
contracts were executed, n53 

n52 The Commission's regulations treat rates and charges equally in all regards. See 18 F.F.R. §§ 
.340. l(a), (b), and (c). The regulations also require no rate can become effective before shippers are 
advised of the effective date of rate or charge with a minimum of 30 days notice. See 18 C.F.R. § 
341.2(b) and (c). While SFPP did not provide 30 days notice, it did follow the common carrier protocol 
embedded in the Commission's regulations by advising the shippers when the charges would be in effect. 

n53 The contracts are similar to condition precedent contracts for the construction of gas pipeline 
facilities. The rates for these contracts are not in effect until (1) a final determination of the projects costs 
and volumes enables the pipeline to calculate the rate and (2) the pipeline notifies the Commission of the 
in-service date. The rates become effective on the in-service date. 

36. The court also remanded the issue of whether charges in pcivate contracts could be g ~ a t h e r e d  under the EPAct 
even though not on file with the Commission. Because the Commission has concluded that the charges for the Watsor* 
Station drain dry facilities were not in effect for more than 365 days prior to the effective date of the EPAct, and 
therefore could not be grandfatbered, there is no need to address this later point. Similarly, there is no need to address 
the AI.J's conclusion in his June 24, 2003 initial decision in Docket No. OR96-2-000, et cd. that there were substantially 
changed circumstances to those rotes became SFPP had recovered all the capital costs of those facilities, n54 The 
s~'ncture for further proceedings with regard to the charges for the Watson Station drain facilities is outlined in section 
F of this order. 

n54 See 103 FERC P63,055 (2003)at PP 180-195, pp. 65,160-61. 

2. The West. North aml Oretmm Lines. 

37. As discussed, the Commission concluded in its March 2004 Order that there had been a substantial change to the 
economic circumstances that were the basis of the rates for the West Line, but no such change for SFPPs North and 
Oregon Lines. While the Commission's March 2004 Order did not contain a precise definititm of the phase 
"substantially changed circumstances," the March 2004 Order was grounded in the analysis contained in Opinion No. 
435. There the Commission concluded that the degree of change could not be 10 percent or other similarly low number. 
n55 

n55 SFPP, 86 FERC at 61,065-67. This conclusion was not appealed and therefore is not 
by the remand opinion. 
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38. In its subsequent March 2004 Order the Commission focused on three elements used in pipeline rate design, 
volume, rate base, and allowed return, in determining whether there were substantially changed circumstances on the 
West, North, and Oregon Lines. The March 2004 Order used volume as proxy fo¢ revenue, and changes to rate base and 
allowed return as major indicia of changes in ~ expense, n56 In analyzing whether there were substantially changed 
circumstances, the Commission summed the increase in volume with a decrease in an expense factor (or total expenses) 
because an increase in volumes (revenues) coupled with a decrease in expenses increases the pipeline's net, and hence, 
its return compared to that in the base year. n57 For example, 1"62,4591 an increuse in revenues of 13 percent 
combined with a decrease in rate bese or allowed return of 12 percent, when measured against the same factors for the 
base year, would imply an overall increase in the pipeline's return of some 25 percent compared to the base year. n58 
The Commission reiterates here that it is changes in return, and hence a pipeline's profit expectations, that ultimately 
determines whether there had been a change in the economic basis of the rate. n59 

n56 The rationale for the use of these three factors is explained in the March 2004 order at PP 16and 
29-3 I. The Commission utilized the full Opinion No. 154-B cost-of-service without a fall income tax 
allowance as a check on those three narrower elements and eonclnded that there was a relatively close 
correlation between the stand-alone factors, rate base and rate of return allowance, and of the change in 
SFPI~s cost-of-service. The Commission did not adopt the latter as standard protocol to be used in 
determining substantially changed circumstances. Tables I, 2, and 3 to this order indicate that inclusion 
of a full income tax allowance significantly reduces o¢ eliminates any correlation between the two 
stand-alone factors and a full Opinion No. 154-B cost of service. As discussed in the text, infra, this has 
required the Commission to rely more heavily on the cost-of-service comparisons in making its 
determinations here. 

Because the correlation in the March 2004 order has we, aktmed, this suggests thai a full 
cost-of-service and revenue comparison should he used in making any determination of whether there are 
substantially changed circumstances to the economic basis of a rate. Since this may only be possible after 
discovery and pfel~-afion of such an analysis by a complainant, complainants at a minimum should 
make some showing of a substantial change in return when filing Lhe initial complaint utilizing the 
information on revenues and expenses contained in the pipelina's Focm-6. While SFPP complained about 
the preparation of the fall cost of services for the complaint yeats in the instant proceeding, its position 
on the merits of the substantially changed circumstances issue was dearly improved by it doing so. As 
noted, given the novel issues involved hen:. the Commission concludes that the ALl did not abuse his 
discretion by so requiring. 

n57 The base year is the year in which the rate was created and reflects the economic circumstances 
that were the bexis for the rate. The changes must occur al'ter the effective date of the EPAct and before 
the c~mp~aln~. ~ee ~p~ni~n N~. ~35~ 86 FERC at 6 ~65-6-~ as af~rmed by BP Wes~ C~tx~st at ~ 279-~. 
This results in the formula discussed in detail at PP 22-26 of the March 2004 Order, and incorporated 
herein. 

n58 The percentage change for each of the three dements for the five years 1995-1999 for all three 
lines is contained in Table 1 of the appendix. The net percent change of volumes and three cost factors 
(following the example in the text) is contained in Table 2 of the Appendix. Both tames use the same 
volumes as in the March 2004 Order, but use cost factors and a cost-of-service that includes a full 
income tax allowance. This permits the reader to review the impact of a full the income tax allowance. 
For a detailed comparison with the Match 2004 order, comlmte the line graphs and the charts contained 
in the appendix to this order with those contained in the appendix of the March 2004 Order. 

n59 March 2004 Order at PP 16, 29, 4546,  50, and 74 (particularly footnote 61). 
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39. Tables I and 2 recalculate the results contained in the March 2004 Order for the West Line, as do the related charts 
in the appendix, n60 Given the display of the net change in the West Line return reflected in Table 2 when the 
improvement in volumes is combined with any of the cost factors, even when a full income tax allowance is included, 
the Commission affirms the findings regarding the West Line in the March 2004 Order. n61 in the aggregate there is an 
improvement of over 25 pe~'ent for the West Line rates in any of the years in dispute when competing the percentage 
improvement in volumes and that of the overall cost of service. In the case of the analysis for the delivery points on the 
West Line reflected in Table 3 of the appendix the gain is at least 20 percent for each year in which the Commission 
found substantially changed circumstances to the economic basis for a rate to a specific West Line delivery point in the 
March 2004 Order. n62 Thus the Commission again concludes there were substantially changed circumstances on the 
West Line for the yeats slated in the March 2004 Order. This includes its prior determination that there were 
substantially changed circumstances at the Phoenix West delivery point in 1997, the year in which the cost-of-service 
analysis, and all calculations, shows an improvement over the base year of at least 20 percent, n63 

n60 In all the charts the heavy black bar reflects the figure used in making the decisions here. The 
formula used is the same as in the March 2004 Order and is the one upheld by the court in BP West 
Coast. See the March 2004 order at PP 22-26 and BP West Coast at 1278-81. 

n61 The March 2004 Order text incorrectly slates that volume increased by 16.61 percenL The 
correct figure from Table 2 of the March 2004 appendix is 16.40 percent. 

n62 The analysis for the individual delivery points in the March 2004 Order relied on volumes plus 
the average cost decline for the West Line since individual cost figures for each point were no~ available. 
However, as Table 3 to this order shows, the results are the same here These revised cost figures do not 
modify the conclusions contained in the March 2004 Order for the individual destinations in the year for 
which the Commission determined that there wore substantially changed circumstances for that delivery 
point~ 

n63 As Table 3 shows, this is consistent with the determination for the other West Line delivery 
points, all of which also show changes in excess of 20 percent. 

40. In its March 2004 Order the Commission also found that there had been no change in the economic circmnstanees 
of the North and Oregon Lines. In the case of both lines the cost-of-service increased in most years competed to the 
base year even as volume also increased. As is also reflected in Tables I and 2 of this order, with the use of a full 
income tax allowance, the North Line the resulting change still falls below the 10 percent line contained in Opinion No. 
435. This is also true for the rate bose factor and for all but two years for the allowed return factor, both of which are 
less than 15 percent, n64 In the case of the Oregon Line, with or withont a full income lax allowance, the results here 
reflect a negative return. For the other cost factors, the combination of the percentage change in volumes and those cost 
factors is negative or less than ten percent. The Commission affirms its prior conclusion in the March 2004 Older that 
there were no substantially changed circumstances to the rates of the North and Oregon Lines. 1,65 

nil4 The results hem thus show even less of a change in the pipcline's economic ¢ircums 'Umces in the 
March 2004 Order. 
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n65 The Commission reaches its conclusions for these two lines recognizing, as the court stated, 
• Section 1803' overatching porpose of limiting litigation over pre-EPAct rates,'<65> and that the 
dictionary definition of the word "substantial" suggests a change that is considerable in quantity or 
significantly large. A change of less than 15 percent does not meet this standard given the Commission's 
prio¢ rejection in Opinion No. 435 of a threshold of 10 percent o¢ some ~ber  similarly low number. 

C. Cnat-d-Service ~ m i n a t i m ~  

41. The court affirmed the cost-of-service determinations in the Opinion No. 435 ocders with two exc~vtious, the 
allocation of regulatory litigation costs between the East and West Lines, and the Commission's denial of East Line 
reconditioning costs for the period 1993 thr(mgh 19~.  The Commission modifies its prior ruling on the allneation 
regulatory litigation costs, but alTirms its prior holding regarding the reconditioning costs. 

1. ?kllneatimn of Rt.mllatla'v l.|thmflkm C ~  

42. The Commission% Opinion No. 435-B allocated 50 percent of SFPI's regulatory litigation costs to each of the East 
and West Lines. n66 In reviewing the Commission's allocation of regulatory litigation costs between the East and West 
['62,460] Lines, the court stated that allocating such costs to the parties that benefited co~d he appropriate. However, 
tbe court coneluded that the record did not supix3ft an allocation of 50 percent each to the West and East Lines based on 
the ALI's observation of the flow of litigation, n67 On remand, the Commission concludes that it should adopt the 
volumetric allocation initially used in Opinion No. 435. The Opinion No. 435 orders stemmed from extensive litigation 
on four groups of issues: the jurisdictional status of the West Line rates, the reasonableness of the Last Line rates, the 
legal and economic consequences of reversing per, ions of the West Line, and general regu|atory issues relating to 
pro-rationing and tariff publication. Of these, matters of general regulatory policy applied to all parties, while issues 
relating to the reversal of the West Line were relevant mainly to East Line shippe~ and were relatively narrow in scope 
and the extent of argument. Thus, neither of these issues is determinative of the allocation matter at issue here. 

n66 See 96 FERC at 61,080. 

n67 BP West Coast at 1297-98. 

43. The jurisdictional issues affected only the West Line rates. Nevertheless, most shipper parties addressed those issues 
as well. A principal factor underlying the Commission's prior determination that 50 percent of legal fees should be 
allocated to each line was the extensive cost-of-service litigation to es~blish the just and reasonableness of the East 
Line rates. At the time it did no~ appear equitable to allocate these costs on the Imsis of volume given that the West Line 
had 83 percent of the volmnc~ on the SFI'P South Lines (the Wast and East Line combined), and the East Lines only 17 
percent, n68 While a number of cost issues unique to the West Line were not addressed at that time, n69 the 
Commission has determined in its March 2004 Order that the West Line rates are no longer deemed just and reasonable 
for certain years. 

n68 Footnote 56, supra. 

n691d, ut 61,078. 
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44. Thus, the Commission's prior rulings on such basic issues us slatting rate base, rate base allocation, capital structure, 
amortization, the deferred equity component, accumulated deferred income taxes, allowance for funds during 
construction, accumulated depreciation, cost of capital, the use of a rate cap, allocation of costs between jurisdictional 
and non-jurisdictioual service, military services and costs, and some aspects of the rulings on litigation costs, power 
costs, reconditioning costs, and environmental costs are directly relevant to West Line rates, and in many cases, 
beneficial. Given this and the continued participation by West Line shippers on those issues during the opinion No. 435 
orders litigation, allocation of legal costs ou the basis of volumes is appropriate and the result that is most adequately 
grounded in tbe record. 

45. In the Opinion No. 435 orders the Commission concluded that SFPP had not justified the inclusion of any 
reconditioning costs for the East Line under the Commission's rate making procedures. The Commission found that 
SFPP had no reconditioning costs during the 1994 test year used to establish rates in the Opinion No. 435 order 
proceedings, and that no such costs were esteblished during the additional nine mouth period for adjustments for costs 
that will be know and measurable during that period. The court remanded, slating that the Commission had departed 
from the strict test period concept in permitting SFPP to recover non-recurring legal costs it incu,ed in the years 1995 
through 1998, which were outside the 1994 test year, and thus appeared to he inconsistent in denying the non-recurring 
reconditioning costs. The court instructed the Commission to review its prior conclusion in light its departure from the 
test period method in allowing recovery of legal exits and to further explain why recovery of reconditioning costs 
incurred outside the test year the those expenses might violate the filed rate doctrine, n70 

n70 BP West Coast at 1299-1302. 

46. The test period methtx~ogy works as follows. If a pipeline's regular c~ts  increase from the amount embedded in a 
pipeline's existing rates, the pipeline can file a rate case to adjust its rates to recover those cost changes, based on a test 
year that reflects its current rather than historical cost profile. This procedure permits an orderly review of the pipeline's 
entire cost structure and prevents an over-recovery of the pipeline's cost-of-service by assuring that both positive and 
negative changes in revenue and expenses ate included in the evaluatiorL Even if co6ts increase during the period that 
the rate case is pending, the normal procedure is for the pipeline to file another case and to establish a new test year 
which reflects those additional costs. 

47. Here the Commission has permitted SFI~ to recover unusually large, non-recurring legal expenses through the use 
of prospective surcharges that expire once the expenses are recovered. This has been done to nllow recovery of costs 
that resulted from litigatlou that SFPP did not commence, and to that extent did not have control over the timing of 
when the expenses would be incumxL n71 The procedure adopted in the Opinion No. 435 orders recognizes this fact but 
serves to prevent these non-recuning costs from becoming embedded in the pipeline's rates. F31ing a new rate case to 
recover legal costs hosed ou the expenses for the years 1995-1998 would have gained SFPP nothing because these 
additional costs also could not have been included in SFPP's rotes because they were also non-recuning costs. In 
contrast to ['62,461] the non-recurring legal costs, in the Opinion No. 435 proceedings, SFPP projec~d reconditioning 
expenses to be a 15 year program beginning in 1995 after adoption of the reconditioning program by SFPP's Board of 
Directors in 1994. SFPP sought an annual charge of three million dollars to be included in its cost-of-service to fund 
what it represented would be a systematic reconditioning program. Alternatively, SFPP suggested an annual surcharge 
that varied with the mnount of the expenditures actually made. However, SFPP did not co,tend that the expendituses 
would be non-recurring, and in fact took the opposite positio~ It was the regularity of the program that distinguished it 
in the Commission's analysis from the non-rectming legal costs allowed in the Opinion No. 435 orders, n72 Therefore 
the Commission cxcleded the reconditioning expenses from SFPWs tales. 
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nTl SFPP did have some control over the amonnt of the costs that would be incurred and the 
Commission has expressed its concerns in this regard. This does not change the fact that SFPP did not 
have control over the timing of the litigation. 

n72 in this regard, the Commission never stated that the proposed reconditioning costs would be 
non-recurring. As noted, SFPP's representations were to the contrary. 

48. On remand the Commission concludes that it should affirm its previous conclusion excluding the reconditioning 
costs for the period 1994 to 1998. While it is true that the costs are now more know and measurable based on SFPP's 
compliance filings, this does not change the fact that the reconditioning c ~ t s  were intended to have some regularity and 
were to be incurred over an extended period of time. When the costs would be incurred, and the amount, was under 
SFPP's control. As such, those costs should have been established as a known and measurable item during the test 
period. SFPP elected to follow a more general procedure by establishing a reserve against future earnings. This might 
well be proper based on generally accepted accounting principles, but is not in keeping with the Commission's well 
established regulatory procedures mgsrding costs that are to be reeovenxl over a long period and expected to be 
recurring in their nature. 

49. The recovery of non-recurring costs is limited to narrow situations wberc the cost involved is both recognized as a 
lcgi t imte  cost-of-service expense and it is difficult to incoq~rate the cost into the pipeline's cost-of-service as recurring 
operating expenses. Otherwise, when facing a cost increase oil pipelines are required by the Commission's regulations 
to establish that any increase in costs cannot be recovered through the annual increase permitted by the Commission's 
indexing methodology. I f a  pipeline believes the increase permitted under the annual index is inadequate, it may file to 
further increase its rates by establishing that a substantial divergence exists between costs actually incurred by the 
carrier and the rate allowed by the indexing methodology such that the resulting rate would not may then file a rate case 
consistent with the information required to justlfy a new eest-besed rate or a general rate incnmse, n73 

n73 This assures that the pipeline estahiisbes that costs it claims have increased are not offset by 
other changes that benefit it, such as increases in revenues or redactions in other c<~ts. As such, the 
indexing methodology is consistent with the general test period rate design methodology discussed 
above. 

50. In the instant case SFPP itself proposed the use of a surcharge procedure as an ultemafive to eliminate the need for 
addressing the issue in a rate design context. The Commission has accepted such surcharges when the cost to be 
incurred is a lc#timate cost-of-~rvice expense but is likely to vary in its application. This is perticularly true if  the 
expense is of a type that Is not expected to be continuously incurred over the life of the pipeline and is not of the type 
that would be periodically adjusted as lmrt of a general rate case. Here SFPP could have made a limited rate filing 
justifying the surcharge on the grounds that the recon~tioning costs resulted in an indexed rote that would not enable 
SFPP to recover its costs, i .e . .  the rote would be too low to be a just and reasonable rote. Such a filing would have also 
enabled SFPP to develop a rate that could have been treed-up on an annual besis and would have avoided the difficulty 
of embedding the costs in SFPP overall cost-of-service. 

51. AS the Court noted, by the time SFPP made the compliance filing addressed by Opinion No. 435-B (issued 
September 13, 2001), the Commission had before it the actual reconditioning costs for the East Line i n c u r ~  through 
1998. The record shows that while the reconditioning costs were not as high as SFPP had predicted, they were 
substantial and es.~cnfini for the safe operation of the pipeline. However, the knowledge of the cost specifics reflects the 
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benefit of hindsight for a cost-of-service element that should have more app~priately been included in rote filing that 
was consistent with the Commission's indexing regulations. For this type of normalized operating expense, which SFPP 
had projected in Docket No. OR96-2-0(}0, el at., the annual indexing regulations apply to all oil pipelines whether or not 
they ate in litigation about the reasonableness of their rates. SFPP may have been reluctant to apply for a surcharge out 
of concern that such a filing would open all of its cost-of-service rates to review without regard to whether they were 
~ a t h o r e d  because SFPP wc~ld have to file information consistent with that required to establish a new rote. n74 
But such litigation co~cerns should not compromise the Commission's oil pipeline rote making procedures through an 
accommodation that allows SFPP to justify higher costs midstream in a rate case when those costs (unlike its regulatory 
costs) were not engendered by the proceeding itself. The Commission notes that SFPP had to prepare cost of service 
studies for the each of the years at issue (1996-1999) in Phase II of Docket No. OR96-8-(X}0, el eft., and will have an 
['62,462] opportunity to justify much of its long-term reconditioning expenses in those dockets. For these reasons the 
Commission affirms its original decision to deny SFPP reconditioning expenses in Docket No. OR92-8-000, et al. 

n74 See 18 C.ER. Part 346, Oil Pipeline Cost-of-Service Filing Requirements (2004). 

52. The court affirmed the Commission's rulings regarding all the reparation issues addressed by the Opinion No. 435 
orders, n75 The reparation issues addressed by this order are raised by rehearing requests of the Commission's March 
2004 Order in Docket No. OR96-2-000, et al. Thai order included a short discussion of whether the Arizona Grocery 
doctrine n76 precluded East Line shippers from obtaining reparations during the Phase It litigation of Dockel No. 
OR96-2-000, et al. The Commission concluded that doctrine did not preclude reparations for most East Line shippers 
under the circumstances of that docket, n7"7 However, two parties, the Western Refining Company, L.P. and Navajo 
Refining Company, LP. (the rehearing parties) filed requests for rehearing of one sentence in the background section of 
the March 2004 Order, which stated that reparations would not be available to complaints filed by East Line shippers 
after August I, 2000. n78 

n75 BP West Coast, Part IlL 

n76 Match 2004. Order PP 81-82 

n77 Id. 

n78 Id.  Pl 1. 

53. The re.hearing parties state that the cRed comme.nt misapplies the Ar2zona Grocery doctrine by herring reperafions 
for complaints filed against the East Line ~ after August I, 2000. They cite numerous passages from the Opinion No. 
435 o~ders stating (I) that the Commissi~ did not Intend that any Commission d~ermlnafion of a just and reasonable 
rate for the period November 1992 through August I, 2~0 bar re~ons for complaints filed after AuguSt I, 1995, 
and (2) that the rate established as of August 1, 2000 was not inte~cxl to be a final, lawful rate. They thus claim that the 
August 1, 2000 East Line rates were always intended to be interim rates, that the related compliance filings were 
nothing more than proposed rates filed by SFPP, and were accepted and suspended by the Commission on that be.sis. 
They argue that this interpretation of the Commission's prior orders is consistent with the Commission's numerous 
statements that its Opinion No. 435 orders were no( intended to prejudice the right to reparations of Fast Line shippers 
filing complaints after August 5, 1995. 
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54. The rehearing parties further argue that it was arbitrary and capricious to establish a cutoff date of August I, 2000, 
and thereby exclude from a claim for reparatiom two complaints that were filed on August 4, 2000 and August 8, 2000. 
They also claim that the cited comment deprives them of the right that all shippers have to file a complaint and to obtain 
reparations for a two year period before the complaint if the challenged rate is shown to be unjust and unreasonable. 
Finally, they assert that the cited statement is an incentive for p¢otracted litigation because the pipeline has an incentive 
to prolong litigation in order to delay die effective date of any rate that will be applied prospectively. 

55. The Commission denies rehearing. The first step in explaining this issue is a summary of what the Commission 
actually did in the Opinion No. 435 orders regarding the East Line rates. Because those rates were not grandfathered 
under EPAct, the Opinion No. 435 orders made numerous rulings on cost-of-service factors and required SFPP to make 
a series of compliance filings conforming to those orders, in each case SFPP was required to prepare a filing that 
explained how a rate wo~ld he determined based on the rulings and to actually make a rate filing that confot'med to 
those calculations. When SFPP filed new East Line rates in response to the Opinion No. 435-A, the Commission 
accepted and. suspended that rate, effective August I, 2000. The Commission required SFPP to make additional 
compliance filings that required modification of the August 1, 2000 rat~, but any changes were effective on that date. 
The effect of the Commission's action was to provide some relief to all of SFPWs East Line shippers us of August I, 
2000, ont just to those who wonld be entitled to reperations if the Commission had delayed setting new rates for the 
East Line until all cost issues had been resolved. 

56. In fact, it was not until February 15, 2002, that an order issued finalizing new rates for the East Line, effective on 
August 1, 20@). n79 Thus, for over one and half years all shippers had the benefit of lower East Line rates while the 
Commission worked out the nuances of SFPP's compliance filing. During this period, and on appeal, SFPP argued that 
the Commission had violated the Arizona Grocery doctrine by modifying the new East Line rates after they first became 
effective on August I, 2000, and continuing to make those rates effective on that date. The court rejected this argument, 
stating (I)  that the Arizona Grocery doctrine applies only to final Commission rates, and (2) that the Commission 
clearly did not intend the August I, 2000 rates to be final rates when they were first filed with the Commission. n80 
Therefore the Commission was free to require that any modifications of the East Line rates be effective on August I, 
2000. Because of the rulings on certain issues in this remand order SFPP will have to file revised rates for its East Line. 
The Commission will also require those rates to be effective on August I, 2000, with the intent of eventually taking 
final action on the new East Line r a m  on that date. When there is no more Commission action on those revised East 
Line rates, the rates will become final rates under the Ar/zona Grocery doctrine. 

n79 See SFPP, L.P.. 98 FERC P61,177 at 61,657 (2002). 

ngO BP West Coast at 1304-05. 

['62,4631 

57. Since any final lawful East Line rates will be effective as of August I, 20~]0, they may only be changed 
prospectively. The rehearing parties assert that it is arbitrary and capricious for the Commission to cho~e  August 1, 
2000 as a date that the new East Line rates will become lawful rates. There is no merit in this argument. The 
Commission chose August I, 2000 as the effective date in the normal course of its proceedings, and clearly could not 
have known that the rehearing parties intended to file additional challenges to the East Line rates. In any event, the 
Commission has afforded complaining i~ties adequate time to file complaints before that date. When the Commission 
issued Opinion No. 435 in January 1999, it afforded all patties that had filed complaints between August 5, 1995 and 
that date to refile their complaints in light of the Commission's rulings. Numerous parties did so in January 2000, which 
included additional challenges to the East Line rates. Thus, the rehearing parties had ample time to review the 
Commission's rulings Opinion No. 435, and the related mcx:lifications in 435-A, issued May 17, 20(]0, and to determine 
what action they wished to take. In any event, while it may be true that there is some incentive to prolong litigation if a 
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rate may only be changed prospectively, this is true for all lawful rates under the statutory scheme. 

58. F~nelly, given the rehearing parties' arguments that the Commission is departing from the statements in its prior 
orders, it may he helpful to reiterate how the August 1, 2000 rate was designed and the implications for the complaints 
now hefore the Commission in Phase I1 of Docket No. OR96-2-000, et  al. In the Opinion No. 435 orders the 
Commission found that SFPP% East Line rates were unjust and unreasonable. In establishing new prospective rates, the 
Commission first determined what the just and reasonable rates should be for the year 1994 using a cost-of-service for 
that year. The rates were then indexed forward under the Commission's index regulations to the August I, 2000 
effective date. This determined what the just and reasonable East Line rates should have been for each of the years 1994 
through August I, 2000. To the extent that any complainant paid rates that were higher than the rates so determined, the 
complainant would he awarded reparations for the relevant years and for two years hefore the date of the complaint. If a 
shipper was not a complainant in the Opinion No. 435 proceedings, that shipper would receive lower rates hut would 
not receive reparations for those years. This dischotomy was affirmed on appeal. 

59. Thus, as of August I, 2000, there were several calegofies of shippers on SFPP's East Line. All shippers paid the 
same rates as of August 1, 2000, because those rates were set prospectively and applied to all shippers. Shippers who 
were complainants in the Opinion No. 435 Woceedings had their rates reduced for the period between the date of their 
complaint and August 1,2000. Shippers who were not complainants did not have their rates reduced for the period 
before August I, 2000. Any complaint filed against the East Line rates after August I, 2000 will be constrained by the 
lawful rate the Commission establishes as of August I, 2000. 

E. The Compliance ~ to the March 2004 Order 

60. The Commission's March 2004 Order stated two concerns regarding KMEPs December 31, 1998 acquisition of 
SFPP, LP.  The order noted that SFPP had used the purchase method of accounting to reflect that acquisition. Under the 
method, SFPP's baiance sheet was adjusted to reflect the difference between its book value in prior years and the value 
of the transaction. The Commission's first concern was that SFPP did not obtain Commission permission to restate its 
accounts as of December 3 I, 1998. Second, the Commission stated that SFPP wrote up its rote base, thus potentially 
increasing the amoant of depreciation and return used to determine its rates in Phase I1 of Docket No. OR96-2-000, et  

a/. The Commission therofore directed SFPP to seek permission from the Chief Accountant within 30 days to restate its 
acnotmts as of December 31, 1998. The Commission further stated that SFPP could not use any increase in its accounts 
from the December 3 I, 1998 write-up to design its rotes, ngl 

n81 March 2004 Order at PP 79-80. 

61. On April 26, 2004, SFPP made a compliance filing to the March 2004 Order. SFFP stated that on November 18, 
1999, it submitted to the Chief Accotmtant's office a request for confirmation it had complied with the Commission's 
regulations regarding the restatement of its acommts. SFPP attached a copy of that letter to its filing and stated that it 
included pages in the Form 6 format reflecting the implementation of the proposed adjustments as of the acquisition 
date. It further stated that the adjustments were well known to the Commission and the shipper l~e~ies because they 
were utilized to develop the record in Docket No. OR96-2-000. SFPP further stated that the Commission's accounting 
regulations, Instruction for Carrier Property Accounts No. 3- I I (b), require that SFPP must record the assets at costs as 
of the date of acquisition, and that the write-up did just that. 

62. Indicated Shippers and ConocoPhillips filed protests on May I I to SFPF's compliance filing. They address seven 
main points, n82 I~rst, they content that SFPP made no filing since there was no forn~ notice or acknowledgement by 
the Chief Accountant's office. Second, the Commission% accounting regulations do not apply to SFPP nor does the 
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regulation require SFPP to writo-ap its accounts. Third, SFPP did not comply with the [*62,464] Commission's 
requirement that SFPP submit the evidence of value required to support the valuation. Fourth, that SFPP was 
inconsistent in its use of the purchase method. Fifth, that SFPP did not comply with the regulation requiring that a 
purchase price in excess of net assets acquired not be booked to tangihie assets, from which rate base is taken. Sixth, 
SFPP wrote up the equity component of its rate base, which distorts Page 700 of its Form 6 used to set the annual 
increase under the Commission index procedures and that this page should be restated. Seventh, the accounting 
treatment will result in distortions in the allocation of overhead costs between KMEG and SFPP, SFPP's capital 
structure, income taxes, and tbe amount of Arizona property taxes to be included in its costs, thus distorting the rates to 
be established in Phase ll of Docket No. OR96-2-000, et  al. Indicated Shippers also included a lengthy argument as to 
why a write-up should not be permitted and its probable impact on rate payers by changes to various accounts. On May 
25, 2004, SFPP filed an answer contesting these assertions, which was opposed by several shippers, n83 This was 
followed by more comments by Indicated Shippers. n84 

n82 At that time Indicated Shippers consisted of BP West Coest Products LLC (formerly ARCO 
Products Company, A Division of Atlantic Richfield), ExxonMobil Oil Corporation ('ExxonMobil) 
(formerly Mobil Oil Corpormion). 

n83 Conoon Phillips Company, Ultramar Inc., and Valero Marketing and Supply Company, and 
Chevron Products Company. 

n84 Indicated Shippers on June 9 and June 19, 2004. 

63. The Commission will first address some procedural matters. Indicated Shippers' protest to the compliam:e filing is 
filed as a matter of right. SFPPs May 25 answer to the protest addresses a series of assertions not previously stated by 
the parties, contains useful information, and is accepted. Beyond this, none of the subsequent comments filed provide 
any meaningful or helpful information and in the main only reargne positions stated in the initial protests. Therefore 
they are rejected and SFPP's proposed reply is unnecessary. In addition, on June 9, 2004, a motion to intervene was filed 
out-of-time and protest was filed by America West Airlines, fo41owed by similar motions on June 14, by Northwest 
Airlines and on June 16 by the Air Transport Association of America. SFPP filed a timely objection to these motions. It 
is far too late for interventions in this docket and the late filed nugions to interveue ave denied. 

64. Turning to the meri t ,  in its April 26, 2004 compliance filing, SFI~ states 0mr it had previously requested approval 
of the purchase accounting adjustments in question and provided co~es of a letter purponediy sent to the Commission's 
Chief Accotmtant dated November 18, 1999. There is no record of the Commission having received SFPI~s letter and 
no indication that the Commission considered or acted on the uccounting proposal contained in it. Regardless of these 
circumstances, a compliance filing detailing the uccounting adjustments applied upon KMEPs acquisition of SFPP is 
now before the Commission. This resolves the issue of whether SFPP complied with the requirement to obtain 
Commission approval to modify i~ accounts to rtfflect the acquisition of SFPP by KMEP. 

65. The secood issue is whether SFPP pmpedy modified its accounts and the potential impe~ of any such changes on 
the design of SFPP's rates. KMEP accounted for the transaction using the purchase method of accounting and used 
"push-down accounting" n85 to establish a new accounting and reporting besis for SFPPs assets and liabilities, 
reflecting KMF_J~s cost of acquisition. Through the use of 'push-down* accounting KMEP restated SFPPs pipeline 
property to conform to the purchase uconunting requirements of lustroctiun 3-1 l(b), Accounting Under a Purchase, of 
the Uniform System of Accounts Prescribed for Oil Pipeline Companies (USOfA). Instruction No. 3-11 Co) requires an 
entity to record purchased assets at their acquisition cost As a result of the revainatinn SFPPs net carrier property 
increased from $ 468 million to $1.2 billion. 
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n85 Under "push down" accounting, the difference between the purchase price and the book value of  
the company acquired is "pushed down" to the books of the acquired company. 

66. Under push-down accounting the hesis of accounting for purchased ax~ets and liabilities is the same (acquisition 
cost) as if the acquired entity was merged into its perent's operation. Push-down accounting is an acceptable option 
under Generally Accepted Accounting Principles (GAAP). Althongh the Commission is not bound to follow GAAP, it 
generally does so provided that it does not cowfflia with sound regulatory prindples. 

67. Consistent with GAAP, the intent of lusttnction No. 3-11 of the USOfA is to record property acquired as a result of a 
merger or consolidation at its acquisition cost. Additionally, while push-down accounting is not specifica/ly wovided 
for in the USOfA, the Commission has permitted its use for accounting and financial reporting p u ~ .  ~ u e n t l y ,  
consistent with its past actions n86, the Commission will allow SFPP to use push-down accounting to record the 
business combination for financial accounting purposes. However, the purchase accounting adjustment, regardless of 
which entity's books it may he recorded, on cannot be reflected in rates absent a showing of specific benefits to 
ratepayers. In order to ensure that this regulatory principle is adhered to, the Commission's approval is conditioned on 
SFPP maintaining full and complete information related to the business combination so that original cost records are 
available for use by the Commission for ratemaking purposes, and the amount of the original cost of carrier property, 
the amount of acquisition premium paid [*62,465] for such property, and related depreciation and amortization am 
disclosed in footnotes to the financial statements. 

n86 See letter order issued on June 18, 1992 in Docket No. AC91-17-000, TE Products Pipeline 
Company, LP.,  approving the use of push down accounting. 

68. The pf~esting parties are correct that SFPP was required to provide sup~ t ing  information on the fair market value 
of the acquired assets. Instruction 3-1 l(c) (2) further provides that the purchase price shall he equitably apportioned 
among the appropriate property or other accolmts based upon the percentage relationship between the purchase price 
and the original cost or the fair market value of the properties. However, this instruction limits the amounts recorded for 
the pcoperties and other assets acquired to the total purchase price. Instruction 3-1 l(c)(3)(a) also provides that where the 
purchase price is in excess of amounts recorded for the net assets acquired (e.g. goodwill), the excess shall be included 
in Account 40, Organization Costs and Other Intangibles. In addition, the portion of the ~ price assignable to the 
physical property is to be suppotled by independent appraisal or other such information as the Commission may 
consider appropriate. 

69. SFPP filed as Exhibit 85 in Docket No. OR96-2-000 et al. an appr~sal of SFI~s  assets and liabilities, which SFPP 
asserts fully suppo~ both the purchase price aad its allocation to varioos acct~nts. Exhibit 85 supports the assignment 
of  the purchase price to SFPPs property accounts. This is sufficient and accepted at this point. The Commission will not 
review the validity of the price paid because it was an arms length transaction and, as has been discussed, the increase in 
asset value that resulted may not he used to establish SFPI's rotes. 

70. Protesting parties also assert that KMEP did not apply the purchase method to its acquisition of the Calnev Pipeline. 
SFPP on the other hand asserts that it did in fact apply the purchase method to that acquisition. However, the point is 
irrelevant since, as discussed above, the Commission permits the use of push down accounting in these types of 
business combinations. 

71. On the remaining issues, SFPP asserts that the net book value reflected on page 700 of its 1998 Form 6 does not 
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reflect the purchase price adjustment and is consistent with r ig methodology usad to develop the same page in its 1997 
Form 6. SFPPs representation is correct on this point in the context of the questions raised by the Commission's March 
2004 Order. Protesting parties have raised the issue regarding page 700 of Form in greater detail in Docket No. 
IS04-323-000 and thus the Commission will explore issues underlying page 700 in that docket, n87 Finally, issues 
related to the pipeline's capital structure, overhead cost allocations, and Arizona property taxes are best addressed in 
Phase !I of Docket No. OR96-2-000, et aL, since these are the specifics that are used to design SFPPs rate. i~nalJy, any 
changes in tale levels required by Phase 11 of the Docket No. OR96-2-000, st al., proceedings will result in refunds that 
return to the shippers a t~luction in the base rates, and as such, a corresponding reduction in any increases to those rates 
under the index methodology. 

rig'/The docket involves SFPPs May 24, 2004 filing to adjust its rates pursuant to the Commission's 
indexing regulations. See SFPP, L.P., 107 FERC P61,134 (2004). As such, it is more appropriate to 
address any issues related to the index calculation there. 

72. The court remand and the rulings here require a number of further proceedings. These include determining just and 
reasonable rates for the East Line in light of the remanded dockets and determining whether further adjustments are to 
those rates are required based on the complaints in Docket No. OR96-2-000, st al. As noted, the West Line rates are 
now before the Commission in Phase II of that proceeding. The cost-of-service for both the East and West Lines is 
directly impeeted by the Policy Dscision and the proposed use of full income tax ailowance in designing SFPP's rates. 
Separate proceedings are required to establish ajust  and reasonable charge for the Watson Station drain dry facilities 
and the turbine fuel rates for the West Line that are now at issue in Docket No. OR92-8-000, et al. Each is discussed 
below. 

l . ~ e  V a m L ~  

73. The East Line rates are presently before the Commission in two contexts. One is revisions that must be made to the 
1994 test year in Docket OR92-8-000, st a/. in light of the remand and the determinations here. The second is whether 
there should be further prospective changes to the East Line rates based on the 1999 lest year (as it may be modified) in 
Docket No. OR96-2-000, et al. In both iusumces the most difficult issue at this point may well be the tax allowance 
issue since the record in both proceedings agvears oriented to the Lakehead doctrine and the rulings in the court remand 
rather than the Commission's recent Policy Statement. While other issues should be able to be resolved on the existing 
record of these related proceedings, it may be necessary to supplement the record to determine whether SFPP meets the 
standards of the Policy Statement in the those two years. 

2. ~ e  W ~  Line. 

74. In the Match 2004 Order n88 and in this order the Commission has found that there were substantially changed 
circumstances beginning in 1995 to the West Line delivery points of Yuma, CalNev, and West Tucson and beginning in 
1997 for the West Phoenix rate& Since complaints were pending agaimt those rates in 1996 and 1997 or 1998, this 
suggests that it may be necessary to develop a record on tax allowances for the cost-of-service test years utilized for 
determining whether [*62,466] the rates to those points were just and reasonable in these test years, n89 After a new 
rate is established for any of the West Line complaint years, any further changes to the West Line rate& would be on a 
prospective basis only. Thus, the next most logical year for determining whether the West Line rates are just and 
reasonable would be the calendar year 2000, the last year in which the amended complaints in these consolidated 
ptoceedthgs were filed, n90 Again, it is un¢lear whether the record for the years tes~. year for the 1996 and 1997 or 1998 
complaints, or the 2000 complaints, contains sufficient information to determine if SFPP% partnership structure met the 
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standard contained in the Policy Statement in those years. Other issues have been briefed on tbe record before the 
Commission in Phase ii. 

n88 March 2004 order P 53. 

n89 The test year and the complaint year are not necessarily the same because the calendar year 
prio¢ to the complaint year may bc used to determine the relevant costs since the prior year would 
provide a full 12 months data to support any determinations. 

ng0 An issue before the Commission in Phase 11 is whether 1999 or 2000 should be used as the test 
year for resolving those complaints. 

l i r a  

3. The Watson Stalicm dra in  dry facilities and the West Lfme turbfme fuel rates. 

75. The Commission has concluded here that the charges for the Watson Station drain dry facilities were not 
grnodfatbered in the years for which complaints were filed against those charge& Since there is no record before thc 
Commission on the merits of whether th(~c charges were and are just and reasonable, the Commission sets those 
charges for hearing. The West Line turbine fuel rates are a subset of the West Line rates that were involved in Docket 
No. OR92-8-000, etal. and are now befo~ the Commission on remand from the court. Thus the Commission must 
make a reasonableness determination for the turbine fuel rates for the years in which those rates were at issue in those 
proceedings. The Commission will defer further proceedings on the turbine fuel rates until it completes its analysis of 
the initial decision before it in Phase 11 of Docket No. OR92-6-000 et al. The Commission will be making 
determinations on the reasonableness of the turbine fuel rates in that proceeding for the relevant complaint years 
involved there since the West Line turbine fuel rates are a subset of the broader West Line rate issues discussed in the 
previous paragraph of this order. Any determination of the West Line turbine fu¢l rates in Phase II will not decide the 
reasonableness of those rates in the remanded proceeding in Docket No. O!7,92-8-000, eta/., but may establish basic 
principles thai would facilitate the resolution of that docket. 

4. Dianestflo~ of  Further  Prneeedimm on East and West Line Rates. 

76. In subsections I and 2 of this section the Commission discussed, but did not resolve, the relationship between the 
Policy S~uemem and the rate proceedings before it on remand and Phase I1 of Docket No. OR96-2-000, et al. The 
change in the tax allowance policy involved in these proceedings creates sufficient uncertainty on how that issue should 
be addressed that the Commission will not rule on it with finality here. For example, some statements in the briefs on 
exception in Phase 11 and in pmeadural motions filed in the Sepolveda Line proceeding sogSest that SFPP may have 
provided suhstanfial information on the structure of the SFPP partnership and the status of its owning interests for the 
various years at issue in several of the proceedings now before the Commission. However, the Commission does not 
have that information clearly before it and it appears necessary to render an efficient and complete decision both in the 
rmnanded proceedings in Docket No. OR92-8-000, n a/. and in Phase II. Therefore, in the interests of administrative 
efficiency, the Commission directs SFPP to file a brief within 15 days after this order issues describing, with suppoaJng 
affidavits, the location and quantity of information regarding the tax allowance information with regard to the years at 
issue for the East and West Line rates. Reply briefs by other parties will be due 30 days after this order issues. 

77. On brief, the parties shall explain, with examples and supporting analyses, whether such information is adequate to 
establish whether SFPP met the sUmdan:l contained in the Policy Statement for any given year at issue and to what years 
that standard should apply and why. The parties should further explain whether the data is sufficient that it can be 
certified to the Commission and tax allowance matters resolved on brief, or if, alternatively, the issue of whether SFPP 
has met the standards of thc Policy Statement should be set for hearing. The Commission wishes to resolve this nan~v,  
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if important, technical issue in sufficient time to utilize the results in a single final compliance order resolving most 
outstanding rates issues involving the East and West Line rates now before it for the years 1992 through 2000. ngl As 
such, the Commission will look with disfavor on generalized statements that (I)  detailed hearings are necessary to 
ms.sure due process on the tax allowance issue, or (2) that a particular patty has already met its burden of proof based on 
the overall content of the record. If any petty believes either to be the case, that party should plead the point with 
specificity. 

n91 This is unlikely to involve the Watson Statiotl drain dry charges or the West lane turbiue fuel 
rates discussed in subsection 3 of this section of the order. It may also not include a specialized rate such 
as the Sepulveda Line. 

(.,%) The remanded issues are decided as discussed in the body of this order. 

(B) The requests for rehearing of the March 2004 heating are denied. [*62,467] 

(C) SFI~s compliance filing to the March 2004 order is accepted as discussed in the body of this order. 

(D) The issue of the just and rea.~onableness rates for the Watson Station drain dry facility charges is set for and 
hearing. 

(E) Further proceedings regarding the West Line turbine fuel rates are deferred pending the completion of Phase 11 
of Docket No. OR96-2-000, et al. 

(F) Within 15 days after this order issues the SFPP shall file the brief required in the Ixxly of this order. Reply 
briefs are due 30 days after this order issues. 

(G) A Presiding Administrative Law Judge (ALl), to be designated by the Chief Administrative Law Judge, for the 
Imtsoant to 18 C.F.R. § 375.302 (I 996), shall convene a preheating conference with regard to the charges for 

the Watson Station drain dry facilities, said conference to be held within 20 days of the issuance this order in a hearing 
or conference room of the Federal Energy Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426. 
The preheating conference shall be held to clar/fy the positions of the l~trticipanta, and for the ALl to establish any 
procedural dates for the hearing. The ALl is authorized to conduct fu.q~r proceedings pursuant to this order and the 
Commission's Rules of Practice and ~ .  

By the Commission. 

APPENDIX: 

I. Table i - Display of Percentage Change in Volumes and Three Cost Fncto~ Discussed in the Text Compared to the 
Base Years Discussed in the March 2004 Order and this Order. 

2. Table 2 - Estimated Percentage Change in ~ When the Percentage Change in Volume is combined with the 
Percentage Change in the Three Cmt Factors Displayed in Table 1. 

3. Table 3 - F~'timated Percentage Change in Return at Specific Delivery Points When the Percentage Change in 
Volume is Combined with the Pcrcentage Change in the Three Cost Factors Displayed in Table I 
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I 

4. Table 4 - Change in Rate Base Analysis 

5. Table 5 - Change in Total Return Analysis 

6. Table 6 - Change in Income Tax Analysis 

7. Table 7 - Change in Cost of Service Analysis 

8. Chart I - West Line: Rate Base Analysis 

9. Chart 2 - West Line: Percentage Rate Base Change 

10. Chart 3 - West Line: Allowed Total Return Analysis 

11. Chart 4 - West Line: Percentage Allowed Total Return Change 

12. Chart 5 - West Line: Income Tax Allowance Analysis 

13. Chart 6 - Wes! Line: Percentage Income Tax Allowance Change 

14. Chart 7 - West Line: Cos! of Service Analysis 

15. Chart 8 - West Line: Percentage Cost of Service Change 

16. Chart 9 - North Line: Rate Base Analysis 

17. Chart I0 - North Line: Percentage Rate Base Change 

18. Chart 11 - North Line: Allowed Total Return Analysis 

19. Chart 12- North Line: Percentage Allowed Total Return Change 

20. Chart 13 - North Line: Income Tax Allowance Analysis 

21. Chart 14 - North Line: Percentage Income Tax Allowance Change 

22. Chart 15 - North Line: Cost of Service Analysis 

23. Chart 16 - North Line: Percentage Cost of Service Change 

2d. Chart 17 - Oregon Line: Allowed Total Retm'n Analysis 

25. Chart 18 - On:gon Line: Percentage Allowed Total Return Change 

26. Chart 19 - Oregon Line: Rate Base Analysis 

27. Chart 20 - Oregon Line" Percentage Rate Base Change 

28. Chart 21 - Oregon Line: Income "Fax Allowance Analysis 
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29. Chart 22 - Oregon IJne: Percentage Income Tax Allowance Change 

30. ~ 23 - Oregon Line: Cost of Service Analysis 

31. Chart 24 - Oregon Line: Percentage Cost of Service Change 

Table 1 

Display of the Percentage Change in Volumes and Three Cost Factocs Discu~ed in the Text Compared to the Base 
Years Discussed the March 2004 Order and this Order 

West Line 

Year Volume Rate Base Allowed Cost 

Return of Service 

1995 16.40 -18.14 -21.55 - 10.92 

1996 21.84 -19.65 -29.10 -14.26 

1997 26.31 -21.52 -29.49 -14.07 

1998 26.65 -25.25 -33.14 - 10.8 I 

1999 28.47 -21.58 -25.43 - 12.00 

5 Year Average 23.93 -21.23 -27.74 -12.41 

Notch lane 

Year Volume Rate Base Allowed Cost 

Return of Service 

1995 

1996 

1997 

1998 

1999 

11.93 2.52 I . ~  9.28 

10.73 3.52 -3.34 8.07 

10.89 4.42 -1.29 20.75 

14.97 3.82 -2.27 24.14 

11.53 -0.03 -0.82 13.59 

5 Year Average 12.01 2.85 - 1.15 15.17 

Oregon Une  

Year Volume Rate Base Allowed Cost 

Return of Ser~ ice 
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I 

O 

d 

1995 6.39 7.62 7.10 16.39 

1996 7.05 6.09 -3.44 30.64 

1997 1.82 4.84 -2.75 36.21 

1998 13.67 8.21 -0.34 70.30 

1999 21.00 10.28 8.82 36.38 

5 Year Average 9.99 7.41 1.88 37.98 

[*62,468] 

Note I - All figures are in percentages. 

Note 2 - All figures are derived from the Appendices to the March 2004 Order and to this Order. 

Note 3 - A positive number is an improvement in the plpelinc's return. A negative number indicates a deterioration 
in the pipellne's return. 

Table 2 

Estimated Percentage Change in Return When the Percentage Change in Volumes is combined with the Percentage 
Change in the Three Cost Factors Displayed in Table 1 

West Line 

Year Volume Rate Base Allowed Co~t 

Return of Service 

1995 16.40 34.54 37.95 27.32 

1996 21.84 41.49 50.94 36.10 

1997 26.31 47.83 55.80 40.38 

1998 26.65 51.90 59.79 37.46 

1999 28.47 50.05 53.90 40.47 

5 Year Average 23.93 45.16 51.68 36.35 

North Line 

Year Volume Rate Base Allowed Cost 

Rctum of Service 

1995 

1996 

1997 

11.93 9.41 9.95 2.65 

I0.73 7.21 14.07 2.66 

10.89 6.47 12.18 -9.86 
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41; 

a 

al l  

1998 14.97 11.15 17.24 -9.17 

1999 11.53 11.56 12.35 -2.06 

5 Year Averaga 12.01 9.16 13.16 -3.16 

Oregon Line 

Year Volume Rate Base Allowed Cost 

Return of Service 

1995 6.39 -1.23 -0.71 -10.00 

1996 7.05 0.96 10.49 -23.59 

1997 1.82 -3.02 4.57 -34.39 

1998 13.67 5.46 14.01 -56.63 

1999 21.00 10.72 12.18 -15.38 

I 

g 

g 

W 

5 Year Average 9.99 2.58 8.11 -28.00 

['62,4691 

Note 1 - All figures are in percentages. 

Note 2 - All figures are derived from the Appendices to the March 2004 Order and to this Order. 

Note 3 - A positive number is an improvement in the plpeline's return. A negative number indicates a deterioration 
in the pipeline's return. 

Table 3 

Estimated Percentage Change in Return at Specific Delivery Points When the Percentage Change in Volumes is 
combined with the Percentage Change in the Three Cost Factors Displayed in Table I 

Delivery Year Volume Rate Base Allowed Cost of 

Point Return Service 

Yuma 1995 9.44 27.58 30.99 20.36 

CalNev 1995 25.62 43.76 47.17 36.54 

Phoenix W 1996 0.68 20.33 29.78 14.94 

Phoenix W 1997 7.56 29.08 37.05 21.63 

" Tucson W 1995 188.04 206.18 209.59 198.96 
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Delivery Year Volume Rate Base Allowed Cost of 

Point Return Service 

Lake AFB N.A N.A N.A N.A N.A 

Q 

G 

1Ira 

W 

I t  

9 5  

William AF'B N.A N.A N.A N.A N.A 

[*62,470] 

Note 1 - All figures are in percentages 

Note 2 - All figures are derived from the Appendices to the March 2004 Order and to this Order 

Table 4 - Change in Rate Base Analysis 

WEST LINE 

Loeghlin UIT-I (a) 1989 162.439 Rate Base 

(April 3, 2001); Difference 

Source: UIT-4 

Protected 

Rate Base Percentage 

Loeghlin UIT-I (b) 1992 163.043 

(Apil  3, 2001); 

OR96-2 Exh 256. 

SFPP 287 

Ganz SFPP-221 (c) 1995 133.573 

(GRG-118) (July 31, 

2OOl) 

c-a 

-28.866 

c-b (c-a)/a (c-b)/b (c-b)/a 

-29.470 -17.77% -18.0'7% -18.14% 

Ganz SFPP-222 

(GRG-119) (July 31, 

2001) 

1996 131.128 -31.311 -31.915 -19.28% -19.57% -19.65% 

Ganz SFPP-223 

(GRG-120) (July 31, 

2ooD 

1997 128.088 -34.351 -34.955 -21.15% -21.44% -21.52% 

Ganz SFPP-224 

(GRG-|21) 0uly 31, 

2ooD 

1998 122.030 -40.409 41.013 -24.88% -25.15% -25.25% 

Gan7. S ~ P - ~ 5  1999 12"7.987 -34.452 -35.056 -21.21% -21.50% -21.58% 

l i b  
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Lo~ghlin UIT-I (a) 1989 162.439 Rate Base 

(April 3, 2001); Difference 

Source: UIT--4 

Protected 

Loughlin UIT-I 

(April 3, 2001); 

OR96-2 Exh 256. 

SFPP 287 

(GRG-122) (July 31, 

2001) 

NORTH LINE 

51% from interstate 

UIT-10, Schedule 

No. IA (9-17-2001) 

SFPP-234 (GRG- 131) 

(July 31, 2001) 

Ganz SFPP-235 

(GRG-132) (July 31, 

2OO0 

Ganz SFPP-236 

(GRG- 133) (July 31, 

2001) 

Ganz SFPP-237 

(GRG- |34) (July 31, 

20o0 

Ganz SFPP-238 

(GRG-135) (July 31, 

2OO0 

Rate Base Percentage 

(b) 1992 163.043 c-a c,-b (c-a)/a (c-b),'b (c-b)/a 

(a) 1989 36.125 Rate Base 

Difference 

Rate Base Percentage 

(b) 1992 27.742 c-a c-b (c-a)/a (c-b)/b (c-b)/a 

(c) 1995 28.652 -7.473 0.910 -20.69% 3.28% 2.52% 

1996 29.014 -7.111 1.272 -19.69% 4.59% 3.52% 

1997 29.340 -6.785 1.598 -18.78% 5.76% 4.42% 

19~ 29.121 -7.004 1.379 -19.39% 4.97% 3.82% 
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WEST LINE 
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Lo~ghlin Ufl'- 1 (a) 1989 162.439 Rme Base 

(April 3, 2001); Difference 

Source: UIT-4 

Protected 

Rate Base Percentage 

Loughlin UIT-I (b) 1992 163.043 c-a c-b (c-a)/a (c-b)ra (c-b)/a 

(April 3, 2001); 

OR96-2 Exh 256. 

SFPP 287 

Ganz SFPP-239 1999 27.732 -8.393 -0.010 -23.23% -0.04% -0.03% 

(GRG- 136) (July 3 I, 

2001) 

OREGON LINE 

SFPP-246 (GRG- 143) (b) 1992 7831 

(July 3 I, 2001) 

Ganz SFPP-247 (c) 1995 8428 

(GRG- 144) (July 3 I, 

2001) 

Ganz SFPP-248 

(GRG- 145) (July 31, 

2001) 

Ga.nz S FPP-249 

(GRG- 146) (July 31, 

2001) 

Ganz SFPP-250 

(GRG-147) (July 31, 

2000 

Rate Base Rate Base Percentage 

Difference Change 

c-b (c-b)/b 

597 7.62% 

1996 8308 477 6.09% 

1997 8210 379 4.84% 

1998 8474 643 8.21% 

Page 34 
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Loughlin UIT-I (a) 1 9 8 9  162.439 Rate Base 

(April 3, 2001); Difference 

Source: UIT-4 

Protected 

Loughlin UIT- I (b) 1992 

(April 3, 2001); 

a OR96-2 Exh 256. 

SFPP 2.87 

Ganz SFPP-251 1999 

(GRG-148) (July 31, 

2001) 

'~ 1"62,471] 

Table 5 - Change in Total Return Analysis 

WEST LINE 

P 

O 

f 

O 

Q 

qP, 

Loughlin UIT- I 

(April 3, 2001); 

Source: UIT-4 

Pro(ected 

Lo~ghlin UIT-I 

(April 3, 2001); 

OR96-2 Exh 256. 

SFPP 287 

Gartz SFPP-221 

(GRG- 118) (July 31, 

2001) 

Ganz SFPP-222 

(GRG-119) (July 31, 

2001) 

Ga~  SFPP-223 

(a) 1989 

(b) 1992 

(c) 1995 

Rate Base Percentage 

163.043 c-a e-b (c-a)/a (c-b)/b (c-b)/a 

8636 805 10.28% 

Allowed Total Allowed Total Return 

Return Percentage 

Difference Change 19,534 

18,975 c-a c-b (c-a)/a (e-b)/b (c-b)/a 

14,766 -4,768 -4,209 -24.41% -22.18% -21.55% 

1996 13,291 -6,2.43 -5,684 -31.96% -29.96% -29.10% 

1997 13 ,215  - 6 , 3 1 9  -5,760 -32.35% -30.36% -29.49% 
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WEST LINE 

Lo~ghlin lilT-I 

(April 3, 2001); 

Source: Url'-4 

Protected 

Loughlin UIT- I 

(April 3, 2001); 

OR96-2 Exh 256. 

SFPP 287 

(GRG- 120) (July 31, 

2001) 

Ganz SFPP-224 

(GRG- 121) (July 3 I, 

2001) 

Ganz SFPP-225 

(GRG- 122) (July 31, 

2001) 

NORTH UNE 

51% from interstate 

lilT- 10, Schedule 

No. IA (9-1%2001) 

SFPP-234 (GRG-131) 

(July 31,2001) 

Ganz SFPP-235 

(GRG- 132) (July 3 I, 

2001) 

I 11 F.E.R.C. P61,334, "62,471; 2005 FERC I.EXIS 1524, ** 

(a) 1989 19,534 

Allowed Total Allowed ToUd Return 

Return Percentage 

Difference Change 

(b) 1992 18,975 c-a c-b (c-a)/a (c-b)/b (c-b)/a 

1998 12,502 -7,032 -6,473 -36.00% -34.11% -33.14% 

1999 14o00~ -5,526 -4,96'7 -28.29% -26.18% -25.43% 

(a) 1 9 8 9  4,4O3 

Allowed Total Allowed Total Return 

Return Percentage 

Diffenmc¢ Change 

(b) 1992 3,~9 c-a c-b (c-a)/a (c-b)/b (c-b)/a 

(c) 1996 3,176 -I,227 87 -27.87% 2.82% 1.98% 
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WEST LINE 

Loughlin UIT- I 

(April 3, 2001); 

Source: UIT-4 

Pro~eacxl 

(a) 1989 19,534 

Allowed Total Allowed Total Return 

Return Percentage 

Difference Change 

Loughlin U1T-I (b) 1992 18,975 c-a c-b (c-a)/a (c-b)/b (c-b)/a 

(April 3, 2001); 

OR96-2 Exh 256. 

SFPP 287 

Ganz SFPP-236 1996 2,942 -1,461 -147 -33.19% -4.76% -3.34% 

(GRG-133) (July 31, 

2001) 

Ganz SFPP-237 

(GRG- 134) (July 31, 

2001) 

Ganz SFPP-238 

(GRG- 135) (July 31, 

2001) 

Ganz SFPP-239 

(GRG-t36) (hty 31, 

2001) 

1997 3,032 -1,371 -57 -31.14% -1.85% -1.29% 

1998 2,989 -1.414 -100 -32.12% -3.24% -2.27% 

1999 3,053 -I,350 -36 -30.67% -1.17% -0.82% 

OREGON LINE 

Allowed Total Allowed Total Retm'n 

Return Percentage 

Difference Change 

SFPP-246 (GRG-143) 

(July 31,2001) 

Ganz SFPP-247 

(b) 1992 873 c-b (c-b)/b 

(c) 1995 935 62 7.10% 
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WEST LINE 

w Loughlin UIT- I (a) 1 9 8 9  19,534 

(April 3, 2001); 

Source: urr..4 *tw 

Protected 

g 

f 

O 

l IP  

O 

Loughlin UIT- I 

(April 3, 2001); 

OR96-2 Exh 256. 

SFPP 28"I 

(GRG- 144) (July 31, 

2001) 

Allowed Total 

Return 

Difference 

Ganz SFPP-TA8 

(GRG-145) (July 31, 

2001) 

(b) 1992 18,975 c-a c-b 

Ganz SFPP-249 

(GRG-146) (July 31, 

2001) 

1996 843 -30 

Cranz SFPP-250 

(GRG- 147) (July 31, 

2001) 

1997 849 -24 

1998 870 -3 

950 77 Ganz SFPP-251 1999 

(GRG-148)  (July 3 I, 

200D 

Table 6 - Change in Income Tax Analysis 

Allowed Total Return 

Percentage 

Change 

(c-a)/a (c-b)/b (c-b)/a 

-3.44% 

-2.75% 

-0.34% 

8.82% 

qll 
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WEST LINE 

Lo~ghlln UIT- I 

(April 3, 2001); 

UIT-4 Protected 

Material 

Loughlin UIT- 1 

(Apfit 3, 200D; 

SFPP 287, UIT-I 1 

Ganz SFPP-221 

(GRG- 118) (July 31, 

2001) 

Ganz SFPP-222 

(GRG-119) (July 31, 

2001) 

Ganz SFPP-223 

(GRG-120) (July 31, 

2001) 

Ganz SFPP-224 

(GRG-121) (July 31, 

2001) 

Ganz SFPP-225 

(GRG-122) (July 31, 

2001) 

NORTH LINE 

YEA 
R 

Income Income Tax 

Tax Allowance 

Allowancc Difference 

(a) 1989 10,754 

(b) 1992 9,124 

Income Tax Allowance 

Percentage Change 

c-a c-b (c-a)/a (c-b)/b (c-b)/a 

1995 5,930 4,824 -3,194 -44.86% -35.01% -29.70% 

1996 5,187 -5,567 -3,937 -51.77% -43.15% -36.61% 

(C) 1997 5,493 -5,261 -3,631 -48.92% -39.80% -33.76% 

1998 7,318 -3,436 -~,806 -31.95% - 19.79% - 16.79% 

1999 8,223 -2,531 -901 -23.54% -9.88% -8.38% 

YEA 
R 

Income Income Tax 

Tax Allowance 

Allowance Diffexence 

Income Tax Allowance 

Percentage Change 

.If" 

11 
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W F, SI" LINE 

l,oughlin UIT-I 

(April 3, 2001); 

UIT-4 Protected 

Material 

l~ughlin u r r -  1 

(April 3, 2001); 

SF'PP 287, UIT-11 

51% from interstate 

UIT- 10, Schedule 

No. IA 

YEA 
R 

Income Income Tax 

Tax Allowance 

Allowance Difference 

(a) 1989 10,754 

Income Tax Allowance 

Percentage Change 

(b) 1992 9,124 c-a c-b (c-a)/a (c-b)/b (c-b)/a 

(a) 1989 3,150 

SFPP-234 (GRG- 131 ) 

(July 31,2001) 

Ganz SF'PP-235 

(GRG-132) (July 31, 

2001) 

(b) 1992 1,161 c-a c=b (c-a)/a (c-b)/b (c-b)/a 

1995 1,310 -I,840 149 -58.41% 12.83% 4.73% 

Ganz SFPP-236 

(GRG- 133) (July 3 I, 

POOl) 

Ganz SFPP-237 

(GRG- 134) (July 31, 

2001) 

1996 1,176 -1,974 15 -62.66% 1.29% 0.48% 

(C) 1997 1,2"70 -1,880 109 -59.68% 9.39% 3.46% 

Ganz SFPP-238 

(GRG- 135) (July 3 l, 

2001) 

Ganz SFPP-239 

(GRG- 136) (July 31, 

2001) 

1998 1,748 -1,402 587 -44.50% 50.56% 18.64% 

1999 1,804 -1,346 643 -42.73% 55.38% 20.41% 
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g 

g l r  

WEST LINE 

Loughlin UIT- 1 

(April 3, 2000; 

UIT--4 Protected 

Material 

Loughlin UIT- I 

(April 3, 20OD; 

SFPP 287, u r r -  11 

OREGON LiNE 

Income Income Tax 

Tax Allowance 

YFA Allowance Difference 
R 

(a) 1989 10,754 

Income Tax Allowance 

Percentage Change 

(b) 1992 9,124 c-a c-b (c-a)/a (c-b)/b (c-b)/a 

Income Income Tax 

Tax Allowance 

Allowance Difference YEA 
R 

Income Tax Allowance 

Percentage Change 

m 

J 

91P 

f 

111 

SFPP-246 (G RG- 1.43) 

(July 31, 2001) 

Ganz SFPP-247 

(GRG-]44) (July 31, 

2001) 

Ganz SYPP-?.A8 

(GRG-145) (July 31, 

2OO0 

Ganz S FPP-249 

(GRG- 146) (July 3 I, 

2001) 

Ganz SFPP-250 

(GRG-147) (July 31, 

2001) 

(b) 1992 325 c-b 

1995 383 58 

1996 338 13 

~) 1997 362 37 

1998 505 180 

Ganz SFPP-251 1999 550 225 

(c-b)/b 

17.85% 

4.00% 

11.38% 

55.38% 

69.23% 

m 
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W~ST LINE Income Income Tax 

Tax Allowance 

YEA Allowance Difference 
R 

Income Tax Allowance 

Percentage Change 

Loughlin UIT- I 

(April 3, 2001); 

UIT-4 Protected 

Material 

(a) 1989 10,754 

Loughlin UIT-I (b) 1992 9,124 

(April 3, 2001); 

SFPP 287, U IT-I I 

(GRG-148) 0uly 31, 

2001) 

['62,4721 

Table 7 - Change in Cost-of-Service Analysis 

WEST LINE Cost of 

YEAR Service 

u r r -4  Pro~ected (a) 1989 56,918 

Material 

Ganz SFPP-233 (b) 1992 53,860 

(GRG-130) (July 31, 

2001) 

(3anz SFPP-221 (c) 1995 47,647 

(GRG-118) (July 31, 

2001) 

Ganz SFPP-222 

(GRG- 119) (July 31, 

2001) 

Ganz SFPP-223 

(GRG-120) (July 31, 

2001) 

c-a c-b (c-a)/a (c-b)/b (c-b)/a 

Cost of Service 

Difference 

Cost of Service 

Percemag¢ Change 

-9,271 -6,213 -16.29% -II.54% -I0.92% 

1996 45,743 -11,175 -8,117 -19.63% -15.07% -14.26% 

1997 45,853 -II,065 -8,007 -19.44% -14.87% -14.07% 

c-a c-b (c-a)/a (c-b)/b (c-b)/a 
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WESq ~ LINE 

YEAR 

Co~t of Cost of Service 

Service Diffe.~nce 

Cost of Service 

Percentage Change 

UIT-4 Prou~t~l Ca) 1989 56,918 

Material 

Ganz SFPP-233 (b) 1992 53,860 c-a c-b (c-a)/a (c-b)/b 

(GRG-130) (July 31, 

2001) 

Ganz SFPP-224 1998 47,710 -9,208 -6,150 -16.18% -11.42% 

(GRG-121) (July 31, 

2001) 

(c-b)/a 

-10.81% 

I 

g 

g 

Ganz SFPP-225 

(GRG- 122) (July 31, 

20ol) 

NORTH LINE 

51% from interstate 

UIT-IO, Schedule 

No. IA (9-17-01) 

1999 47,031 -9,887 -6,829 -17.37% -12.68% -12.00% 

YEAR 

Ca) 1989 17,457 

Cost of Cost of Sea'vice Cost of Service 

Service Difference Percentage Change 

O 

I 

g 

e 

SFPP-234 (GRG- 131 

(July 31, 2001) 

Ganz SFPP-235 

(GRG-132) (July 31, 

2001) 

Ganz SFPP-236 

(GRG-133) (july 31, 

2OOl) 

(b) 1992 l 1,559 c-a c-b (c-a)/a Cc-b) /b  (c-b)/a 

(c) 1995 13,179 -4,278 1,620 -24.51% 14.02% 9.28% 

1996 12,967 -4,490 1,4(~ -25.72% 12.18% 8.07% 

e 
Ganz SFPP-237 

(GRG-134) (July 31, 

20Ol) 

1997 15,182 -2,275 3,623 -13.03% 31.34% 20.75% 

I 
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g 

qlP 

WEST LINE 

YEAR 

UIT-4 Protected (a) 1989 56,918 

Material 

Cost of Cost of Service Cost of Service 

Service Difference Percentage Change 

LII 

g 

91' 

9B 

g 

Ganz SFPP-233 

(GRG- 130) (July 31, 

2001) 

Ganz SFPP-238 

(GRG- 135) (July 31, 

2001) 

Ganz SFPP-239 

(GRG-136) (July 31, 

2001) 

OREGON LINE 

SFI~-246 (GRG- 143) 

(July 31,2001) 

Ganz SFPP-24"7 

(GRG-144) (July 31, 

2001) 

Ganz SFPP-248 

(GRG- 145) (July 31, 

2001) 

Ganz SFPP-249 

(GRG- 146) (July 31, 

2001) 

Ganz SFI~-250 

(GRG-147) (July 31, 

2ool) 

(b) 1992 53,860 c-a c-b (c-a)/a (c-b)/b (c-b)/a 

1998 15,774 -1,683 4,215 -9.64% 36.47% 24.14% 

1996 6,136 1,439 30.64% 

1997 6,398 1,701 36.21% 

1998 7,999 3,3o2 7o.3o% 

Cost of Cost of Service Cost of Service 

YEAR Service Difference Percentage Change 

Co) 1992 4,697 c-b (c-b)/b 

(c) |995 5,467 770 16.39% 

1999 13,932 -3,525 2,373 -20.19% 20.53% 13.59% 
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WEST LINE 

YEAR 

UIT-4 Protected (a) 1989 56,918 

Material 

Cost of Cost of Service 

Service Difference 

Cost of Service 

Percentage Change 

J 

Ganz SFPP-233 (b) 1992 53,860 

(GRG-130) (July 31, 

2O00 

Oanz SFPP-251 1999 6#06 

(GRG- 148) (July 31, 

200D 

Chart  1 

West Line: Rate Base Analysis 

[SEE Chart I IN ORIGINAL 

[*62,473] c ~ t 2  

West Lfme: Percentage Rate Base Change 

[SEE Chart 2 IN ORIGINAl. 

Chart  3 

West Line: ABowed Total Return Analysis 

[SEE Chart 3 IN ORIGINAL 

[*62,474] Chart 4 

West Line: Percentage Allowed Total Return Change 

[SEE Chart 4 IN ORIGINAL 

C h a r t s  

West Line: Income Tax Allowance Amdy~  

[SEE Chart 5 IN ORIGINAL ['62,475] 

Chart 6 

West Line: Percentage Income Tax Anowmaee 

[SEE Chart 6 IN ORIG1NAL 

Chart  7 

o - a  

1,709 

c-b (c-a)/a (c-b)/b (c-b)/a 

36.38% 

g 

g 
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q B  

Q 

I 

J 

O 

g 

II1 

~IP 

ql l  

dlF 

West Line: Cost of Service Analysis 

[SEE Chart 7 IN ORIGINAL] ['62,476] 

Chart 8 

West Line: Percentage Cost of Service Change 

[SEE Chart 8 IN ORIGINAL] 

Chart  9 

North Line: Rate Base Analysis 

[SEE Chart 9 IN ORIGINAl.} [*62,477] 

Chart 10 

North Line: Percentage Rate Base Change 

[SEE Chart 10 IN ORIGINAL] 

Chart 11 

North Line: Allowed Total Return Analysis 

[SEE Chart 11 IN ORIGINAL] [*62,478] 

Chart 12 

North Line: Percentage ABowed Total Return Change 

[SEE Chart 12 IN ORIGINAL] 

Chart 13 

North Line: Income Tax AHowanee Analysis 

[SEE Chart 13 1N ORIGINAL] [*62,479] 

Chart 14 

North Line: Percentage Income Tax ABowuce Change 

[SEE Chart 14 IN ORIGINAL] 

Chart  15 

North lane: Cost of Service Analysis 

[SEE Chart 15 IN ORIGINAL] ['62,480] 

Chart 16 

North Line: Percentage Cost of Servke Change 
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g 

g 

qm 

G 

I 

11J 

g 

q l l  

g 

g 

g 

O 
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SEE ~ 16 IN ORIGINAL 

Chart 17 

Oregon Line: Allowed Total Return Analysis 

SEE Chart 17 IN ORIGINAL [*62,4811 

Chart 18 

Oregon Lhae: Percentage Allowed Total Return Change 

SEE Chart 18 IN ORIGINAL 

Chart L9 

Oregon Line: Rate Base Analysis 

SEE. Chart 19 IN ORIGINAL 1"62,482] 

Chart 20 

Oregon Line: Percentage Rate Base Change 

SEE Chart 20 IN ORIGINAL 

Chart 21 

Oregon Line: Income Tax Allowance Analysis 

SEE Chart 21 IN ORIGINAL [*62,483] 

Chart 22 

Oregon L~e: Percentage Income Tax Allowance Change 

SEE Chart 22 IN ORIGINAL] 

Cluu't 23 

Oregon Line: Coal ~Seretee AnalySis 

[SEE Chart 23 1N ORIGINAL] [*62,484] 

Chart 24 

Oregon Lime: Percentage Coat of Service Change 

[SEE Chart 24 IN ORIGINAL] 

g 

g 
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LEXSEE 113 FERC 61277 

SFPP, LP.; Mobil Oil Cotp:mition v., SFPP, L.P.; Tosco Corporation v., SFPP, LP.; 
ARCO Products Co. a Division of Atlantic Richfield Company, Texaco Relining and 
Marketing lt~c., Mobil Oil Corporation v. SF'PP, LP.; Ultramar Diamond Shamrock 

Corporation, and Ultramar, Inc. v. SFPP, LP.; Tmco Corporation v. SFPP, LP.; Navajo 
Refining Corporation v. SFPP, LP.; Refinery Holding Company; SFPP, LP. 

Docket No& OR92-8-024, OR93-5-015, OR94-3-014, OR94-4-016, Docket No. 
OR95-5-013; Docket No. OR95-34-OI2; Docket Nos. OR96-2-010, OR96-2-011, 

OR96-10-007, OR96-10-009, OR98-1-009, OR.~- 1-011, OR00-4.002; Docket Nos. 
OR96-2-003, OR96-2-010, OR96-10-008, OR96-10-009, OR96-17.4)04, OR96-17-006, 

OR97-2-004, ORgq-2-005, OR98-2-005, OR98-2-007, OR00.8.005, OR0~8-007; 
Docket Nos. OR98-13-005, OR98-13-007, OR00-9-005, OR00-9-007; Docket No. 
ORflO-7-005, OR1)0-7-006; Docket No. OR00-10-005, OR00-10-006, Docket No. 

1S9~-I-001, IS9~- 1-002; Docket No. IS04-323-002 

FEDERAL ENERGY REGULATORY COMMISSION - COMMISSION 

/ J3 F.E.R.C. I:'61.277; 2005 FERC LF-,XIS 3027 

ORDER ON INITIAL DECISION AND ON CERTAIN REMANDED COST ISSUES 

December 16, 2005 

HISTORY: As Amended January 10, 2006. 

PANEL: 

Before Commissloners~ Joeeph T. Kelliher, Chairman; Nora Mead Btownell, and Suedeen G. Kelly 

OPINION: 

Paragraph Number 

3. 

IO 

I( 

1, 

2 

4 

L Background. ....................................................... 

i|. Di~ussion ....................................................... 

A. Income Tax Allowance Issues ....................................... 

I. Arguments Directed at the Policy StatemenL ....................... 

2. Responses to the Requirements of the June I Order ................. 

3. F"u.her proceedings regarding income tax allowance issues ......... 

B. Earn L/he Rate ~ Remanded in Dockel No. OR92-8-000, et al .... 

C. Cost.of-Service Issues in Phase I1 of Docket No. OR96-2-000, et al. 

I. Test year issues .................................................. 

2. Rate base and capital structure issues ............................ 
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3. Cost of C.apitul Issues ............................................ 

4. Allocation of Overhead Costs ...................................... 

5. Recovery of Regulatory Litigation Costs ........................... 

6. Arizona Real Estate Tax Issues .................................... 

7. Modification of SFI~s  Depreciation Methodology ................... 

8. Other Cost-of-Service Issues ...................................... 

D. The West Line Turbine Fuel Rates .................................. 

E. Reparations Issues ................................................ 

F. Issues Regarding the Commission's Indexing Procedures ............. 

G. Residual Jurisdiction Issues ...................................... 

H. Compliance filings and Related Proceedings ........................ 

76. 

82. 

92. 

99. 

103. 

105. 

108. 

111. 

126. 

133. 

135. 

['62,0841 
I. This order makes certain determ'mations for establishing inlerim just and reasonable roles for SFPP, L.P.'s (SFPP) 
East and West Line rates pursuant to section IS(l) of the lntevztate Commerce Act. nl The determi~tions here address 
(1) ongoing lax allowance and cost-of-service issues stemming from the rulings in the Commission's order dated June 1, 
2005, n2 (2) outstanding cost issues involved in the remanded pcoceedings regarding SFI~s  East Line rates at issue in 
Docket No. OR92-8-000, et al., n3 (3) West Line co, l-of-service issues involved in Phase 11 of Docket No. 
OR96-2-000, eta/.  now before the Commission on exceptions to an initial decision dated September [*62,085| 9, 2004, 
n4 and (4) requests for rehearing of the Commission's June 30, 2004 Order in Docket No. IS04-323-000, which 
accepted SFI~s  index filing based on cost increases in the pcioe calendar year 2003. n5 

n I 49 App. U.S.C. § 15(1) ('1988) governs determinations of whether oil pipeline rates are just and 
reasonable. 

n2 SFPP, L.P., 111 FERC P 61,334 (2005) (June l Order). 

0 

g 

4 1  

n3 See BP West Coast Products, L.L.C. v. FERC, 374 F.3d 1263 (D. C. Cir. 2004) (BP West Coast 
or  "the Remand Ov/nion') .  

n4 SFPP, L.P., 108 FERC P 63,036 (2004) riD). 

n5 SFPPo L.P., 107 FERC P 61,334 (2004) (2004 Index Order). 

m 

w 

2. The rulings hcre inelude spucific guidance on the plocedures and data required for determining whether SFPP will be 
allowed to include an income tax allowance in its mlca, that the calendar year 1999 will be used as the test year in this 
proceeding, a requirement that SFI~P remove its 1998 pachase price adjustment from its balance sheet foe mtemaking 
purposes, the capital structure and coet-of-capital to be used in designing rates foe the West and East Lines, the overhead 
allocation and depreciation methods to be used here, the recovery of regulatory expenses and local taxes, and standards 
for reparations and refunds. This oeder also establishes irmcedures foe reviewing the West Line turbine fuel rates now 
before the Commission as a result of the Remand Opinio~ Based on those rulings, the Commission is requiring SFPP 
to make several compliance filings and to establish new interim rates for its West Line (and if necessary, its East Line) 
as of May 1,2006. The Commission denies the requests for rehearing of the 2004 Index Order. 

g 
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g 
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n. Bmatgxal  

3. The protracted litigation between SFPP and certain of its shippers began in November 1992 and has continued 
through the filing of additional complaints in the latter pert of 2004 and early 2005. Three periods are involved. The 
first l~ inn involves various complaints addressed in the consolidated proceedings in Docket No. OR92-8-000, et al., 
and includes the complaints filed between November 1992 and August 1995 against the East and West Line rates and 
the Watson Station Drain Dry charges (Watson Station charges). These were the complaints resolved by the 
Commission's Opinion No. 435 Orders n6 and reviewed by the Remand Opinion in BP West Coo, st. Tbejurisdic~onai 
and most cost-of-service issues involved in the Remand Opinion were addressed by the June 1 Order. The remaining 
East Line rate issues involve refinements to the income tax allowanc~ policy adopted in the Commission's Policy 
Statement on Income Tax Allowances, dated May 4, 2005. n7 A secondary issue is the specific modifications to the East 
Line rates required by the reailocation of regulatory costs between the East and West Lines. 

n6 Opinion No. 435 (86 FERC P 61,022 (1999)), Opinion No. 435-A (91 FERC P 61,135 (2000)), 
Opinion No. 435-B (96 FERC P 61,281 (2000)), and an Order on Clarification and Rehearing (97 FERC 
P 61,138 (2001)) (collectively the Opinion No. 435 Orders). 

n7 ld. P 17-27, citing the Policy Statement on Income Tax Mlowances, 111 FERC P 61,139 (2005) 
(Policy Statement). 

g 

a l  

0 

a 

4. The second period includes the consolidated proceedings in Docket No. OR96-2-000, eta/., and involves the 
complaints filed against SFPP's Easl, West, North, and Oregon Lines, and the Watson Station charges filed during the 
latter part of 1995 through 20(10. The ID now before the Commission presents a wide range of cost-of-service issues, 
including the income tax allowance, if any, to be afforded for this period, the test year to be used in designing a 
cost.of-service, the size of SFPPs rate base, its capital structure ann cost of capllal, the allocation of overhead costs, the 
amount and allocation of regulatory expenses, the recovery of local real estat¢ taxes, the depreciation methodology, and 
the calculation of rel~tratiom and refunds. 

5. The third period includes complaints filed against the East, West. North and Oregon Line rates and the Watson 
Station charges in July 2003, and again in 2004 and 2005 in four additional &Jckets, all of which have been held in 
abeyance pending the issuance of this order, n8 These complaints involve jurisdieAionai issues for the North and Oregon 
Lines and the same range of cost-of-service issues raised by the ID now before the Commission. On August 24, 2005, 
the Aid issued an initial decision addressing the complaints against the Sepulveda Line rates in Docket No. 
OR96-2-012. n9 The complaints filed against the Watson Station charges through Augmt 1995 were set for heating in a 
separate proceeding, Docket No. OR92-8-025. The Commission consolidated all issues related the Watson Station 
charges in that docket, nlO 

g 

I I  

l i t  

n8 Docket Nos. OR03-5-000, OR04-3-000, 0R05-4-000, and OR05-5-000. As discussed below, 
these dockets will be set for hearing in a separate order. 

n9 This proceeding is refermaced in a number of other dockets that an: incltlded in the ease caption, 
but is generally referred to as the Sepulveda Line proceeding. 

nl0 SFPP, L.P., 112 FERC P 61,209 (2005). 

g 

u 
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6. When the first complaints were filed in 1992, SFPP was an oil pipeline limited partnership that had been formed in 
19~8 by its then railroad owner, the Santa Fe Southern Pacific Railroad (SFSP). After a public offerin 8 in 1988. SFSP 
owned some 47 percent of the limited partnership interests and two different general partnership interests through a 
series of wholly owned subsidiary companies. By 1994 SFSP was owned by Burlington Northern Santa Fe, Inc. but this 
did not represent a material change in SFI~s  coqx3rate relationships or capital structure. However, in March 1998, 
SFPP was acquired by KinderMorgan Energy Partnership (KMEP), a master limited partnership controlling several 
other energy enwrpriscs, a number of them also entities whose rates are regulated by the Commission. nl I KMEP's 
general partner is Kinder Morgan GP, Inc. (KMPG), a subchaptcr C corporation that does not provide jurisdictional 
services. Rather, the jurisdietionul 1"62,086] services are provided by varions entitles that KMEP owns in whole or in 
part. The acquisition of SFPP by KMEP resulted in significant changes to SFPP's capital stmoture and helane¢ sheet and 
ownership by a firm with a notably more complicated ownership structure, material fac/ors here. 

nl I See KMFJP's SEC Form 10-K for 1999, Ex. UIT-59. 

e l  

e l  

g 

7. The Commission's June I Order eontains a more detailed description of the prior proceedings in these dockets, n12 
including the Commission's prior orders in Opinion Nos. 435, 435-A, 435-B, and a related order on rehearing and 
compliance, n 13 In summary, the June l Order reiterated and incorporated the Commission's conclusions resarding 
income tax allowances. The June 1 Older also concluded that SFPP was entitled to a full income tax allowance if it 
could demonstrate that it complied with the standards contalued in the Policy Statement. hi4  The Commission also 
directed the lmrties to file briefs as a first step in making a determination o ,  that matter. 

e l  

e l  

e l  

911 

e l  

g 

Q 

I 

n12 June 1 Order, P 2-14. 

hi3 Opinion No. 435 (86 FERC P 61,022 (19991), Opinion No. 435-A (91 FERC P 61,135 (2000)), 
Opinion No. 435-B (96 FERC P 61,281 (2000)), and an Order on Clarification and Rehearing (97 FERC 
P 61,138 (2001)) (collectively the Opinion No. 435 Orders). 

n14 June 1 Order, P2]-27. 

8. The June 1 Order also ~eviewed and affirmed the Commission's earlier March 26, 2004 determinations regarding the 
jurisdictional status of SFPP's We~., North, and Oregon lines in Phase I of Docket No. OR96-2-000, et ~ .  nl5 The 
Commission held that there had been a sobmantlul change to the economic circumstances of  the West Line rates for the 
yenm 1995 and 1997, his that thera were no sueh chenSes to the rates for the North and Oregon Line rates for the years 
at issue in that atoeket, n 16 The Commission tlaerofore afflrmed its prior dismissal of complaints against the North and 
Oregon Line rates for the years at issue in Docket No. OR96-2-000, eta/. and retained jurisdiction over the 
reasonableness of SFPP's West Line rates for Phase I1 of that proceeding, n17 

n 15 See SFPP, LP., 106 FERC P 61,300 (2004) (March 2004 Order) for these earlier jurisdictional 
rulings. 

n16 Id. P 28-30 a ~  P 37-40. 

hi7 The Commission's jurisdiction over the reasonableness of SFPPs East Line rates is not at issue 
in any of these proceedings, 

g 

o 
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9. The June 1 Order also foLmd that the Watson Station charges were not gran~athered under the Energy Policy Act of 
1992 because those charges were not in effect more than 365 days prior to the date of the enactment of that Act n18 and 
set those charges for hearing, n19 The Commission deferred hearing on the rea.sonablene&s of SFPI~s turbine fuel rates 
between Los Angeles and certain points to the east in Nevada and Arizona until it resolved (which is does in this order) 
certain cost methodology matters at issue in the Phase II proceedings, n20 Regarding the East Line rate issues remanded 
in Docket No. OR92-8-000, etal., the Cofnmission concluded that 50 percent of regulatory litigation expenses should 
be allocated each to the East and West Lines and that SFPP had not adequately justified the inclusion of reconditioning 
expenses in its base East Line rates, n21 The Commission also accel~nd SFPI~s compliance filing regarding its use of 
the purchase method of accounting for calendar year 1998, n22 and denied rehearing requests of ceftain repaTation 
issues discussed in its earlier March 2004 Order. n23 

n18 ld. P 32-35. See section 1803(b) of the Energy Policy Act, Pub. L. 102-486, 106 Star. 2772 
(1992) (EP Act). Section 1803(a)(1) provides that any rate in effect for the 365-day period ending on the 
date of the enactment of this Act shall be deemed just and reasonable (within the meaning of section I(5) 
of the Interstate Commerce Act). 

n19 June 1 Order, P. 75. 

n20 ld. 

n21 Id. P42-44 and P45-51. 

n22 Id. P 60-72 

n23 ld. P 52-59. 
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.4. Income T a x  Al lowance l s sm~  

10. The Commission's May 4, 2005 Policy Statement addressed whether a jurisdiotlonal partnership, of other 
jurisdictional pass-through entity such as limited liability ~rlX~ation (LLC), should be allowed to have an income tax 
allowance embedded in its jurtadictienal rotes. The Jtme 10rdc~ concluded that SFPP wo~ld be entitled to a fall income 
tax allowance if SFPP could establish that it meets the standards contained in the Commission's Policy Statemem, viz., 
whether the partner, unit holder, of other member of a pass-through entity is subject to an actual or potential income tax 
liability for the income of a jurisdictional pess-through entity, n24 The Commission directed the p|ul.ies to file briefs on 
the status of the recoil in both the consolidated dockets at issue here, and to state if those records were sufficient to 
dieteTmlne if SFPP met the standa,,ds contained in the Policy $tatemem, of whether ftu'ther proceedings might he 
required, n25 SFPP filed its brief on June 16, 2005, and Opposing Parties filed their reply briefs on July 1. n26 

n24 Po//cy Statemem at P 32. 

n25 ld., P 76-77. 

n26 The Opposing Parties include Chevron Products Company (Chevron), Tosco Corporation 

qlP 
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(Tosco), Ultramar Inc. (Ultramar), and Valero Marketing & Supply Company (Valero), filing as Joint 
Shippo's, and Navajo Refining Company, L.P. (Navajo). 

411  

1It 

O 

11. SFPP asserls that the Policy Statement establishes certain key elements for compliance with its standards. First, the 
allowance is to reflect the weighted tax liability of the owners. Second, the lax status of the I~wtners or units holders 
must he demor~trated by the regulated enlJty and the tax liability is to be Iraced to the point of ultimute ownership. 
Third, that the phrase "subject to an [*62,087] actual or potential income tax liability = is the key concept, and this 
appears to be related and derived from the principles established in City of Charlottesville n27 that an income tax 
allowance is allowed to reflect ' a c t ~  or estimated income taxes paid or incurred." 

n27 City of Charlottesville v. FERC, 774 F.2d 1205 (D.C. Cir. 1985) (City of Charlotte.~ville). 

f 

¢m 

g 

411 

12. SFPP then argues that it meets the requirements of the Policy Statement, asserting thal information now in the 
record of both proceedings establishes that viff.ually all of the limited partners or the unit holders of SFPP and KMEG, 
its patent ma~ter limited pextnorship, were subject to an actual or potential income tax liability for partnership income in 
the years at issue. SFPP analyzes several categories of limited l~u'taers or unit holders to support this conclusion. The 
first category is c o ~ t i o n s ,  including Subehapter C and Subchapter S corporations. SFPP notes that a Subchap{er C 
corporation is subject to a tax on all income, including any income received from SFPP. it further states that a 
Suhehapter S corporation is a pass-through entity a ,d the income is recognized and taxed directly to its shareholders. 
SFPP asserts that for the yeats at issue mostly individuals and only a limited number of certain estates and trusts were 
eligible shareholders of a Subchapter S corporation, n28 

n28 The Commission notes that SFPP did not mention limited liability corporations. However, such 
corporations are either taxed as Subchapler C corporations, or as pass-through entities similar to 
partnerships or Subchapter S corporations, depending on their characteriMics or by election of 
shareholders. 

Q 

g 

Q 

13. A second category is individuals, including foreign individuals, who are liable for fedm~ income tax on their share 
of SFPPs income. Two edditional categories m'¢ estates and ~ssts, which are legal entities salmmte from the individuals 
that may be their beneficiaries. An estate will lmy a lax on income from SFPP units unless tim income is distributed to 
the beneficiary of  tim c s t ~ ,  In which case the income lax liability rmU with the beneficiary. In the case of a grantor 
trust, the trust income is taxed direedy to the 8runtor, or if the uaJst ht not a 8ranto¢ trust, to the trust. SFPP also notes 
that partnerships are pass-through entities and that income tax liability is governed by the tax status of the partners. 

t4. SFI~ also discusses sevemJ pceslt~e ( ~ g ~ c s  of umt b~ders ~ face a common tax ias.~, um~la~l business 
~xal~e income (UWH). These include mutual funds, tax exeml x organizations, such lax sbel~nng devices a tradifi(~al 
Individual Retirement Accounts (IRAs) and Roth IRAs, Qualified Pension Plans, and Profit Sharing Plans. If income is 
UBTI, it is taxed directly to the entity and t~0t to the holder or the beng~',cia_,'y of the inveatngut entity. SF?P therefore 
concludes that there are sU'ong incentives for these vanons savings devices not to hold SFPP or KMEP units. In 
addition, SFPP states that a mutual fund is taxed if it does not distribute at least 90 percent of its income from dividends, 
interest, and capital gains. Thus, income derived from a mutual fund is normally taxed to the fund's shareholders. Based 
on the forgoing, SFPP concludes that all of its trait holders are subject to an actual or potential income tax liability. 

g 

g 
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15. The Opposing Parties first assert that. for various masons, the Policy Statemeat is inconsistent with the Remand 
Opinion n29 in Docket No. OR92-8-000, et al., and as such it may not be applied in these proceedings. The Opposing 
Parties conclude that SFPP has not complied, or is unable to comply, with the standards of the Policy Stalement, 
because it has not demonstrated that its permers have an actual or potential income tax liability for income generated by 
the SFPP's jurisdictional activities. These arguments are discussed below. 

n29 BP West Coast at 347 F.3d 1285-1293. 

1. Arsmments Directed at the Policy Statemen t 

16. The Opposing Parties first argue: (I)  that a partnership may not receive an income tax allowance because it does not 
pay income taxes; (2) that an income tax allowance will result in over-recovery of a partnership's cost-of-service; (3) 
that the Commission cannot create a phantom income tax allowance to encoumg¢ investment; and (4) that granting an 
income tax allowance to a pass-throngh entity will result in ratepayer costs beyond those that arc incurred throngh the 
corporate ownership form. 

17. These four arguments are outside the scope of the comments requested by the Commission's June I Order and as 
such are inapposite. In any event, the four enumerated arguments are besed on the Remand Opinion's rejection of the 
Commission's Lakehead doctrine, n30 The Policy Statement and the June I Order both addressed these arguments and 
concluded that the Lakehead doctrine should no longer be applied to rate determinations for the jurisdictlonal entities 
regulated by the CommissiorL The four arguments asserted here were analyzed in detail in the Policy Stalement issued 
in response to the Remand Opinion and were rejected. Instead the Commission chose to adopt a new policy govemin 8 
income tax allowances, which is applicable here. Thus, as in the case of the Jane 1 Order, the Commission relies on the 
conclusions contained in the Policy Statement and will not pursue these fonr enumerated issnes further. 

n30 Lakehead Ptpe Line Company, L.P., 71 FERC P 61,388 (1995) (Opinion No. 39'7), reh'g denied, 
75 FERC P 61.181 (1998) (Opinion No. 397-A) (Lakehead). 

a 

g 

Q 

ql,  

18. The Opposing Parties advance two further arguments based on their i n t ~ t a t i o n  of the Remand Opinion. They 
assert that SFPP may not obtain an income tax allowance to the extent that any income items or any offsetting expeuse 
deductions are allocated among the partners other than ['62,088] in Ixopcction to their ownership percentages. They 
argue that Commission policy precludes granting the partnership an income tax benefit to the extent of any such 
allocations, an argument based on a ruling in Lakahead to that effect, n31 As has been discussed elsewhere, for the 
period beginning in March 1998, SFPP was controlled by KMEP. Since the KMEP pe.,Inorship agreement allocates a 
portion of Ixu'tnorship income to the KMEP general pertoer that substantially exceeds the pen:entage of its partnership 
interests under various circumstances, they assert that any income tax allowance should he reduced proportionately. 
Navajo also argues that because the Commission and the court held in the Opinion No. 435 order ix~x~dings that SFPP 
could not have a full income lax allowance, the law of that case precludes granting SFPP one here. 

I 
n31 Lakehead, Opinion No. 397-A, 75 FERC at 61,59%99. 

19. Neither argument has merit. The Opposing Parties are correct that the Lakehead doctrine disallowed any portion of 
an income tax allowance i f  income or expenses were allocated among the partners other than in proportion to each 
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partner's ownership interests. While this was conceded to some extent by SFPP in its brief on exceptions to the ID, n32 
the Commission concludes here that this particular policy is no longer appropriate given the rulings in the Policy 
Statement. The allocation policy in question was adopted in Opinion No. 397-A as an element of the Commission's 
former Lakehead doctrine. Since the Lakehead doctrine denied an oil pipeline ixu'tnership a tax allowance in proportion 
to the interests not owned by a Schedule C corporation, any allocation of income items and deductions from the 
individual to the corporate I~rtoers would shift any related tax benefits between the two categories of partners and 
thereby defeat the p ~  of the Lakehead policy. As the Lakehead doctrine no longer applies to any jurisdictional 
entity, the purpose underlying that ruling is no longer relevant, and therefore the Commission will no longer apply this 
subsidiary element of its former Lakehead policy. 

n32 SFPP Brief on Exceptions at 45. 

l IB  

9 1  

20. Navajo's argument regarding the rule of the case is also incorrect. The Commission's rulings in the Opinion No. 435 
Orders preceding the June I Order were in the context of the Lakehead policy, which the Commission revisited in the 
Policy Statement. The coon held that the Commission had not jnstified the application of the Lakehead doctrine on the 
rec~d before the court at the time of the appeal, but explicitly stated that the Commission was free to explore the issue 
further, n33 The Commission explored the issue further as permitted by the court and autlmcized an income tax 
allowance for 0ass through entities based on the new re, cord before it in Docket No. PL05-5-000. Therefore, the 
Commission may apply this new policy in this case since the income tax allowance issue was open on remand and was 
not precluded by the Remand Opinion. 

J 

g 

q l l  

qll 

n33 BP West Coast at 1288, 1290, and 1293. 

2. Reseonses to the Reouh'ements of the June 1 Order 

21. The Policy Statement reserved for resolution in individual rate proceedings several issues that may depend on the 
structure of the specific partnership Or other pass-through entity involved in a proceeding. These include (I)  the 
application of the phrase "subject to an actual Or potential income tax liability," (2) the marginal tax bracket to be used 
to determine the allowance imputed to the l~U'tnership or other pass-through entity; (3) the number of ownership layers 
to be reviewed in any proceeding; and (4) the possible allocation of any permitted income tax allowance among the 
various partJ~rs or unit holders, n34 The issues are addressed by the parties be~  in their responses to the June 1 Order 
and in their respective briefs and reply briefs on exceptions in Phase II of Docket No. OR96-2d3(~, eta/.  Because the 
Phase I1 ID was issued on Septeml~" 9, 2004, before the Policy Statement on May 4, 2005, the tax issues are discussed 
in the context of the Policy Statement and the June 1 Order with referances to the various materials included in the 
rec~d of Docket No. OR92-.8-000, et al., and in Phase II of Docket No. OR96-2-000, et al. n35 

g 

I l l  

Q 

n34 Policy Statement at P 32, 41, and 42. 

n35 The only extensive analysis on income tax allowance issues on exceptiom to the ID is pages 34 
through 46 of SFPP's Brief on Exceptions. 

It. Snbleet to an Actual or P ~ t l a l  l n ~  Tax Liability. 

22. The Policy Statement lxovides that a tax allowance will be permitted in proportion to the partnership interests (or 
units) that are subject to an actual or potential income tax liability for the income of a regulated entity, but that the 
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detailed explanation of that concept will he left to specific proceedings, n36 Here SFPP asserts that all pertnership 
income is eventually taxed, either at ordinary income levels or at capital gain rates. It asserts that as such, virtually all, if 
not all. of SFPPs or KMEPs unit holders are subject to an actual or potential income tax liability on the units they hold. 
n37 In response, the Opposing Parties argue that SFPP has not established that its unit holders have an actual or 
potential income tax liability ['62,089] because: (I)  individuals holding publicly traded patlnership interests may have 
received distributions that ate comidared a return of capital and are therefo~ not taxed; (2) the sale of a partnarship 
interest may result in the partner paying capitol gains tax on the sale before any income tax liability becomes due; (3) 
IXu'tnership income allocated to a partoer may be offset by deductions and credits that eliminate any tax liability in a 
given year, and (4) the I~u'tnefs tax liability may be offset by deductions or oredits from other economic activity. They 
conclude tiu~e facts make it is possible for a IXu'mer to hold a MLP partnersblp interest, receive substantial benefits 
from it, and possibly never pay any income taxes, which, they claim, occurs frequently. 

n36 Policy Statement at P 42. See Trans-Elect Path NTD-15 (Trans-Elect), Order Denying 
Rehearing, 111 FERC P 61,140 (2005), Order Denying Rehearing, 112 FERC P 61,200 (2005) and 
Order Conditionally Accephn8 Compliance Filing, 112 FERC P 2002 (2005). 

n37 As discussed elsewhere, the unit holders held their units from Santa Fe Pacific Pipeline Partners. 
L.P. (SFPPP, L.P..), a master limited partnership (MLP) which co~trolled SFPP, LP.  (the operating 
limited partnership) for the period before 1998. Thereafter the unit holders were limited partner in Kinder 
Morgan Energy Partners (KMEP), another MLP which now controls SFPP, L.P., the operating limited 
partnership. Thus, there was a tnmsfar of control through the acquisition of SFPP (the MLP) by KMEP 
on March 6. 1998, but the operating partnership remained the same. See SFPP% 1998 FERC Form No. 6 
at 122, note I. 

qlP 
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23. The fundamental difference between the position of SFPP and that of the Opposing Parties turns on the distinction 
between a partner that is "subject to '  an actual or potential income tax liability and a partner that "has" an actual or 
potential income tax liability. The former reflects the position advanced by SFPP and recognizes that (1) a partner that 
holds a partnership intem~t over the life of the partnership will eventually pay income lax on all distributions and all 
gains, and that (2). at all times a partner that is participating in the partnership has an obligation to file a return 
disclosing either positive or negative income that the partnership has in a given year. The second reflects the position 
advanced by the Opposing Parties, argues that the partner must actually derive positive income from the partnership in a 
given year, or will have disceroabie ordinary taxable income in the later years that the i~'tnar holds the partnership 
interest. In this regard, the Opposing Parties' central point is that there is no necessary conelation between the taxable 
income repoaed by the partnership on its 1065 information return and the cash distributions that are made to the 
I~tncrs  in any given year. They insert that the c~h  dLqribmlom may exceed the income imputed to the pawners, and 
that no taxes will he paid on the difference between the income imputed to pertners for lax perpos~ and the cash that 
was distributed to them. Their argument is that this difference in timing meaos that individual partners may never have 
an actual or potential income lax liability based on the onits they hold. 

24. The Opposing Parties' argument turns on two basic principles of partnership law. either of which could result in the 
dichotomy between reported income and distributions that Opposing Parties assert here. While actual partnership 
income (positive or negative) must always be reported by a paxtncr, the difference between the level of the distributions 
and the amount of reported partnership income may he due to the timing of deductions and credits that are taken by the 
partnership or allocations of income and expenses Items among the pertnorship, n38 O ,  the first point, net operating 
cash flow is not necessarily congruent with income tax expense items that are based on book expenses such as 
depreciation, amortization, and investment credits. Thus it is in theory possible, although improbable in the case of a 
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large commercial partnership, that a partnership could generate $100 from operations that none of that income would be 
taxable in a given year if  there was depreciation, amortization, and credits to offset i t  In fact, as KMEPs income figures 
for 2000 and 20~01 and SF'PPs income figures for 1999 and 20(]0 sugge~  the most likely result is that net income 
would he reduced given that both l~mnerships had su~tantiel net income during those periods, n39 In any event, as of 
such time as the accelerated depreciation, special amo~zation, or tax credits are exhausted, pertncrship net income 
would increase. At that point income taxes would he due on that income from the partners holding units at that time, as 
well as on any distributions that exceeded the amount contributed to each partner's capital account. Which partners 
would bear that tax burden, and when, is a matter of timing that depends on the economic and accounting cycle of the 
partnership's capital investments. While po~ntially lax free distributions to a partner in a given year are considered 
particularly objectionable by the Opposing Parties. a difference between I~u'tnershlp net income and the cash flow 
available for distributions is ,or  necessarily different from the asset and investment cycle of Form 1120 (Subchapter C) 
corporations. Tho~, a corporation may have similar results depending on the cash flow thai is generated by its assets and 
the depreciation" amortization, and tax credit strategy that is adopted by the corporation, and at such times may pay 
dividends out of retained earnings, n40 

n38 Thus, as discussed further below, the difference between the income reported by a partner and 
the I~tne~s distribution may also be due to the allocation of income and losses among the partners. 

n39 In fact, KMEP net income for the six months ended June 30, 2000 was $131,369,000. Of that 
amount $49. 260,000 was the general partner's interest and $82,109,000 the limited partners' interesL For 
the six months ended June 30, 2001, net income was $205,893, 0 ~  of which $92,228,000 was the 
general partner's interest and $113,665,000 the limited partners' interesL See Ex. UIT-49. SFPP, L.P.. the 
operating unit whose rates are under review here had operating income of$113,586.418 in 1999 and 
$107,519.252 in 2000. SFI~s  distributions to its general and limited pertners (via KMEI~ were 
$78.500,000 in 1999 and $105,900,000 in 20(]0. See SFPFs 7J~O FERC Form No. 6 at 110 and 111. The 
same type of figures for the SFPP parent master limited partnership for the years 1996, 1997, 1998, and 
1999 (some of which is for the period before the KMEP acquisition) are contained at page 50 of SFPP's 
Brief on Exceptions in Docke~ No. IS98- 1-000. It is also possible for a partnership or corporation to have 
income that is not reported as taxable income because the income is from sources that are exempt f r~n  
federal or state income taxes. 

n40 To the extent either a corporation or a partnership does not pay out all income in dividends, the 
difference is added to retained earnings. Losses or payment of dividends during a year in which an 
income loss occurs reduces retained earnings by the amount of the loss. 

[*62,090] 

25. On this matter of timing, under City of Charlottesville, Commission policy recognizes that there is an imputed lax 
cost to the corporation of investing and owning regulated assets even if the actual timing of the payment of the taxes on 
the income generated by those assets may vary depending on the depreciation" credit, and amortization practices that 
~ t i o n  adopts. The fact that a corporation's reported income for lax ~ may vary in any given year does not 
preclude a corporation from obtaining an income lax allowance based on the return component included in its 
cost .of-service. However, a Schedule C ~ o n  (like a partnership) will eventually pay tax on the income generated 
by the assets, or the gain that comes from the sale of those assets, with a negative lax impact on the reported income of 
the corporation and the Interests of its investors. Moreover, because the tax allowance is hased on the overall tax bracket 
of the corporation, the regulatory tax allowance does not necessarily turn on whether the components of the 
corporation's taxable income are characterized as ordinary income or taxable gains; it is sufficient that the ordinary 
income regularly earned by the corporation is sufficient to place it in the maximum income bracket, n41 The same 
approach should apply to a Form 1040 tax payer filing an individual return, or that of any other taxable entity. For the 

g 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

,~ Page I I 
113 F.E.R.C. 1"61,277, "62,090:2005 FERC LEX1S 3027, ** 

4 1  

d n  

t l l  

same ~ the offsetting of deductiens and credits within the partnership return, and on a partner's K-I and Form 
1120 or Form 1040 return, does not affect whether the partners are subject to an actual or potential income tax 
obligation. Assuming that there is no allocation of items of income, deductions and credits among the partners other 
than in proportion to their partnership interests, over time a pertnership's net income is reflected propoetionately on the 
returns of the individual partners. 

n41 In determining the income tax allowance coroponent of a costs of service the Commission nsc a 
presumption that that must corporations will have the equivalent of a 35 percent income bracket. 
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26. The Opposing Parties' second argument is that the allocation of income and expense items among the partners may 
result in the deferral of actual income tax payments and result in distribution of cash to some pertners exceeding the 
income reflected on their tax returns. However, to the extent that income, deductions, and credits are allocated among 
the partners, this does not affect the ~ taxable income of the partnership reported on the partuership's 1065 
information return it files with the Internal Revenue Service, the annual report it must file with the Commission, or the 
collective income tax liability of the pertners. As SFPP points out, if all income were allocated to KMEP and all losses, 
deductions, and credits to the other permers, the income allocated to KMEP would equal the partnership's net operating 
income, KMEP would he subject to an actual or potential tax on that income. Thus, assume that SFFP reported $100 
million in net income on its partnership information return. Even if $150 million in gross income was allocated to 
KMEP and $50 million in losses to the other patlners, KMEP would still have a tax liability for 100 ~ n t  of that $100 
million assuming, as has been discussed, there were no offsetting expenses or deductions from other income sottrees. 
1142 A different allocation could lead to different reporting obligations of the partners, but the $100 million in actual net 
income would be allocated to some, or all, of the non-KMEP partners. However the allocation is made, there is still an 
imputed tax cost to the partnership, and hence to the partners, for the funds invested in the enterprise. Allocation of 
income among the parmers may affect the marginal tax bracket of the partners involved because the allocation might 
change the amount of both gross and taxable income that may he reflected on the partners' returns, and therefore 
influence the weighted income tax allowance to he included in the permership's cost of service. However a partner that 
can be identified through the partnership's information return and K-Is  will be subject to an actual or potential income 
tax liability for that income. Each such partner is involved in the allocation and is subject to an actual or potential 
income tax liability regardless of exactly how the allocation of income and I~ses  occurs. 

n42 SFPPs Brief on Exceptions dated October 7, 2005 in Docket No. IS98-1-000 indicates at 48 that 
KMPG had very substantial corporate income in 2000. While the exact number is contained in the 
protected section of SFPPs brief, it is derived from Ex UIT-104, SFIT7621-2, in the Docket No. 
IS98-1-000 proceeding. As discussed below, the detet'minetions to be made here materially simplified if  
KMPG were to include the same information in Docket Nos. OR92--8-000, et al and OR96-6-000, et ed. 

I 

I 

27. As has been discuek~d, the Oplxming Parties also assert that a parU~r may have no income tax liability in a given 
year because there are deductions and credits o~er  than those attributed to the perO~rship that may negate any 
investment income from the partnership. However, as explained in the Policy Statement. under the Commission's "stand 
alone" tax policy, coqx)ratiom are not denied an income tax allowance because deductions or losses from one 
subsidiary or operation may act to offset income from the regulated entity i f  the corporation files a consolidated return. 
,4.3 If the partner is a corporation, the income from the lmrtaership likewise becomes ptm of the corporation's overall 
income tax return and should be subject to the same result Similarly, when a Form 1040 taxpayer files a return, all 
sources of income, including the relevant proportion partnership net income reported on the partner's K-l,  are reported 
on the relevant portions of the Form 1040. These sources of income may he offset by losses from other activities or by 

I 
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itemized deductions ['62,0911 inclndedon SchedaleC of aFonn 1040 return. Consistent application of the 'stand 
alone" policy means that a partner filing a FOcm 1040 return, and the pertnership, should not be penalized because such 
a partner has losses, deductions, or credits from other sourc'es that may offset income reported on the K- 1 of a specific 
partnership. 

n431d. P 38. 
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28. Thus, for p u ~  of determining whether a pertaership should have an income tax allowance, the impact on a 
partner filing a Form 1040 r e t t~  of losses or deductions from other sources should be no different than the impact on a 
corporate pa/iner that files a Form 1120 corporate retom containing the same type of offsets within its coq~orate 
structure. Even though the income of a partnership and that attl-ibuted to its partners may vary whether a pertner has an 
actual tax liability in a given year is not determinative given the Commission's stand-elonc policy. What is relevant is 
that a partner is subject to an actual or potential liability for any income earned from regulated assets, regardless of 
whether it is offset by deductions, losses, or other subtractions. This result is consistent with the philosophy in City of 
Charlottesville n44 that the aetual or potential tax liability test does not require thai actual cash tax payments be paid by 
an entity on regulated income in a pa~icalas fiscal year. Therefore, if a partner is required to file a Form 1040 or Form 
1120 return tbitl includes a partnership income or loss, the Commission concludes that such partner that has an actual or 
potential income tax liability for the partnership income. 1145 The relationship of this standard to the weighted lax rate, 
multiple levels of pass-through entities, and the allocation of tax benefits among pertners is discussed further below. 

n44 Policy Statement at P 15, n. 12, and P 33, n. 28. 

n45 While the Commission is ~ requiring that the regulated entity have actual income that would 
be taxable to its partners in the relevant test year, as previously stated, having such income, or a pattern 
of such income, would materially simplify a regulated entity's case. Cf Trans-Elect. 

b. The toRt,  final tax bracket  to he annlled. 

29. The Policy Statement states that the Commission will determine on a case by case be.sis the marginal tax bracket to 
be used to determine the tax allowance for pass through entities such as i~rtnerships or limited liability coq~otattons 
(LLCs). n46 In that regard the Policy Statement d',scusses an example of a parme~hip consisting of biXh regulated 
electric utilities and municipal elecUic companies. The former pay income taxes but the latter do not- In that instance 
the partnership was structured to provide an income tax allowance in proportion to the pattoership interests owned by 
the regulated electric companies, but none was wovide for those owned by the municipal electric entities. Thas the 
income tax allowance was based on the weighted average of the marginal tax brackets of the owning pertoers, n47 
However, the Policy Statement did not indicate how the marginal tax rate would be developed in a specific proceeding. 
The Commission does so here following the categories in SFPP's June 16 brief. 

n46 Policy Statement at P 32-34. 

n47 Id. PP 8-9. The jurisdictional l~wtnctship owned and operated transmission facilities used in 
interstate commerce. As is discussed further below, the l~nership documents allocated the tax benefits 
in a manner to prevent the non-taxpaying partners from obtaining any of the tax benefits. 

g 
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30. The simplest determination of the marginal tax bracket occurs when all the pertnership interests are owned by 
Schedule C corporations, by LLCs that are required to he taxed as Form 1120 corporations, or LLCs that have elected to 
he taxed as such. n48 The Commission has long held that there is a rebuttable Wesumption that a Subchapter C 
corporation owning interests in a regulated entity has a marginal tax bracket cglual to the maximum corporate tax 
bracket because of the size and scale of the operations of most such CorlXn'atioas. n49 Thus, the Commission adopts 
here a presumption that corporate i~a'tners owning interests in SFPP or KMEP pay the maximum marginal tax rate of 35 
percent for purposes of calculating any tax allowance that may he granted to SFPP. 

n48 Cf. Trans-Elect, supra.. In this case all the partnership interests were ultimately controlled by a 
Schedule C CorlXaation or an LLC that was required to file the Form 1120 tax retom as an entity that 
would he taxed as a Schedule C corporation. 

41W 
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n49 In 1994. 1999 and 2000 the maximum corporate tax bracket was 35 percent. All income over 
$75,000 had a marginal tax bracket of at least 34 percent. See IRS Publication 542 for 1994 at 7, for 
1999 at 9, and for 2000 at 10. 

3 I. Datermiulng the marginal tax brackets for partners that are not Schedule C corporations is more ditTiculL As II1© 
Opposing Parties assert, individual taxpayers, or the entities of which individuals are oRen the beneficiaries, n50 may 
have a wide range of tax brackets, and in theory any SFPP limited partner or KMEP unit holder could fall in these 
different brackets. Moreover, since tax returns ate confidential, it would be very difficult for a regulated pass-through 
entity to obtain actual tax data on the marginal tax rates of the entity filing a retur~ To address this issue, the 
Commission reviewed two official Internal Revenue Service publication.s, Individual Income Tax Rates and Tax Shares, 
1994, n51 and Individual Income Tax Rates a , d  Tax Shares. 1999, n52 and takes administrative notice of both. Both 
contain a figure C displaying the marginal tax brackets in effect for each year, the number and petcont of returns by 
each such bracket, the distribution of modified taxable income and percent of such income by each such bracket, and the 
amount of [*62,092] income tax generated by each bracket and thai tax as a percent of total tax generated, n53 The 
Figure C for 1994 discloses that 29.1 percent of income taxes were paid by individuals in the 36 percent bracket or 
higher, n54 The Figure C for 1999 states that some 40.3 percent of total taxes were paid by individuals in the 36 percent 
brncket or higher, n55 In 1994, 74.7 percent of teml income taxes were paid by Form 1040 taxpayers in the 28 percent 
bracket or higher, , 56  and in 1999, 79.5 percent of taxes were paid by Form 1040 taxpayers in the 28 percent bracket or 
higher, n57 

O 

4 S  

g 

n50 These include pension funds, IRA Plans of various types, Keogh Plans, mutual funds, and 
investment clubs. 

nSI Individual Income Tax Rates and Tax Shares, 1994 (1994 Tax Data). 

n52 Individual Income Tax Rates and Tax Shares, 1999 (1999 Tax Data). 

n53 1994 is the test year at issue in Docket No. OR92-8-000, et al., and 1999 the principal test year 
in Docket No. 0R96-2-0~,  eta/. 

glm n.54 1994Tax Data at 10. 

n55 1999 l"ax Data at 9. 

m 
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n56 IS~)4 Tax Data at 10. 

n57 1999 Tax Data at 9. 
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32. Given the high percentage of tax revenues generated by the 28 percent tax bracket or higher in those two years, the 
Commission will adopt a presumption of 28 percent marginal tax bracket for entities other than those filing an 1120 
corporate return, n58 This is a conservative estimate of the marginal tax bracket of individuals holding SFPP or KMEP 
interests, either directly or indirectly, given that the complainants argue that KMEP serves mc~tly as a tax shelter for 
wealthy individuals. Thus, it is likely that the use of the 28 percent bracket actually understates the marginal tax rate of 
most individuals that have invested in SFPP or KMEP permership interests. The same presumption will apply to such 
entities if those entities are deemed to have unrelated business taxable income (UBTI), unless the Internal Revenue 
Code prescribes a different level, n59 Thus, unless a party provides evidence to the contrary, the marginal tax bracket 
for partners that are Schedule C corporations or LLCs filing a Form 1120 return of 35 percent, for partners that are tax 
payc~ other than a Schedule C corpomtiun the marginal tax bracket is 28 percent, and for municipalities and other 
exempt entities the relevant marginal tax bracket is zero. n60 

I n58 The next lower, which is the lowest bracket, was 15 percent in both years. 
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n_59 See SFPP's June 16 filing at p. 26 for a list of entities thai may be subject to UBTI. However 
SFPP does not address the marginal tax rate that should be attributed to such entities having UBTL. This 
should be clarified in the compliance filing if the marginal tax bracket would differ from the rebuttable 
pcsumption created here. 

n60 A pass-through entity may provide evidence that the marginal tax bracket of any partner or unit 
holder is greater than 28 percent if the evidence is available. 

c. Mnltinle Levels of Ownershio. 

33. The Policy Statement also recogKlzed that, like corporations, partnerships and other pass-through entities may have 
multiple layers of ownership. Thus, it is not anusuel for a parme~hip or ~ to be owned by another partnership or 
LLC, and for that entity in turn to be owned by Form 1040 or 1120 pertners. As noted, partnership or pass-through LLC 
interests can also be owned by mints, pension plans, IRA Plans, Keogh Plans, and mutual funds. ~ is no objection 
to such anangements as long a permer that is subject to an actual or potential income tax level can be identified during 
the test case year at issue in a particular proceeding. As SFPP noted, it is the obligation of the regulated entity to 
identify who has the ultimate responsibility for income that is subject to an ectual or potential income tax liability. 

d. IF]low air the Tax Mlowanee Bemeflt~ amemf the IPartam'¢ 

34. One of the Remand Opinion's criticisms of the Commission's Lakehead policy is that it was mathematically 
impossible for the policy to accomplish its purpose. Specifically, the court stated that even if  a t~mnership were denied 
an income tax allowance in proportion to the interests not owned by a corpomtiun, the non-corporate partners would 
still share in a portion of any more limited income tax allowance that was allowed. This is because all partners would 
continue to share in the benefits that flowed from whatever tax allowance was authorized in proportion to their 
partnership interests, n61 However, as was also stated in the Policy Statement, this issue caa be resolved in the instant 
case by using the weighted marginal tax bracket of the different unit holders to determine the tax allowance. This 
reflects [be cost to the permership of the marginal tax brackets of the pertners, thus assuring that rme~yers are ncA 

I 

m l  
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charged more than the income tax ccet imputed to the partnership. This is the same methodology the Commission uses 
when computing weighted co~t of capital which reflects the fact that debl and equity instruments are imputed different 
costs of capital. That is, once the weighted cmt of capital is determined, the Commission does not go further and 
determine whether the purchaser of a particular instrument may he earning morn or less than the weighted cost of 
capital. The same logic applies to the detexmiantion of the income tax allowance, e. Other Income Tax Allowance 
Issues. 

n61 BP West Coast at 1291. 

g 
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35. The Opposing Parties raise three additional arguments regarding any income tax allowance for SFPP in Docket No. 
OR92-g-000, et at/. The first issue here involves SFP Pipeline Holdings, Inc., which was created as a holding company 
for SFPP, Inc. in 1990. SFPP, Inc. was owned 100 percent by SIP Pipeline Holdings, inc., which in turn was owned 
100 percent by Santa Fe Pacific Corporation. SFP Pipeline Holdings, Inc. issued $219 million in debentures in a public 
offering, n62 The interest payments on these debentures were [*62,093] structured to equal, under most circumstances, 
100 percent of the distributions received by SFPP, Inc. from its ,47. I percent limited partnership interest in Santa Fe 
Partners. The argument in the prior proceedings is that this arrangement insulated SFPP, Inc. and all its parem 
comlxmies from having to pay income tax on any income generated by SFPP, as reflected via the 47. I percent limited 
partnership interest held by SIPP, Inc. in Santa Fe Partners. The Commission rejected that conclusion and a related 
ruling by the ALl in Opinion No. 435 on the grounds that the Commission's stand-alone policy warranted granting 
SFPP an income tax allowance because the 47.1 percent interests were owned by corporate l~tners, n63 Thus, under 
Lakehead, SIPP was granted an income tax allowance as the 47.1 percent limited partnership interest was owned by a 
corporation. 

n62 See Ex. 873 in Docket No. OR92-8-000, etal. for the prospectus issued with regard to those 
debentures. 

n63 Opinion No. 435 at 61,103-04; Opinion No. 435-B at 61,509. 
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36. The Opposing Patties renew their previous argument here. They assert that the Policy Statement the Commisalon 
repudiated the stand-alone argument for ~ of parme~hips and ocher pass-tlm3ugh entities unless an actual 
income tax liability can be shown. They argue that because an actual income tax liability must be shown, SFPP, L.P. 
could never meet the standard because the debentmes shelter any income that SFPP, Inc. may have received from its 
47.1 percent limited permership interest. Ther~ore no income tax allowance should be afforded SFPP0 L.P. in 
proportion to those interests. This argument oveHooks two critical points, l~mt, the Commission has not repudiated the 
stand-alone argoment for pass through entities. At  was p~viously discuased, the fp~'t that aa owning partner may have 
offsetting credits or losses from sotJrces other than SFPP (or KMEP) on Schedule D of Form 1040of 1120 dees not 
eliminate the right to an income tax allowance. Nor does the fact that timing issues, of short term losses, may result in a 
partner's K-I having negative income in a particular tax year, or incon~ that is ocher than ordinary income. 

37. Second, the payments on the debentures are keyed to ~.n./butlons, which, as Opposing Parties state, are not the 
same as the/ncome that is reported by the par to~hip for information purposes, and by the individual partners (positive 
or negative) because of their Form 1040 of Form 1120 return obligations. Because the coqx3rate structure ab3ve SFPP, 
Inc. involved 100 percent ownership, all of those corporations could file a consolidated return, and therefore the 
intermediate corporate levels would not have paid an income tax on SFPP, inc.'s income. However, any income or loss 

1ira 
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to SFPP, L.P., a ~ flows up the corporate chain by means of the consolidated return. That income or loss must he 
reported at the highest level of the consolidated return. In this case this was Burlington Northern Santa Fe Coq~oration. 
Under the previous analysis, the imputed tax rate is the maximum corporate tax rate for the 1994 test year at issue, 35 
percent. Since interest on the coqx~ate debentures was paid hnsed on distributions, not income, the income tax impacts 
of any given year would still fall on the corporate owner filing the consolidated return. As such, the SFP Pipeline 
Holdings, Inc. dehentur~s are not a barrier to SFPP having an income my, allowance in the i994 test year. 

38. The second issue involves the curative allocation designed to compensate for the contribution of deweciated assets 
to a partnership by one of the partners. In the Phase 11 LD in Docket No. OR96-2-000, el aL, the ALl held that when 
such an allocation occurs, the allocation should not be used in determining any inccfne tax allowance because this 
would unfairly shift income tax cost to the ratepayers. The ALJ then devised a method foJ" correcting the curative 
allocation to conform to Commission pulify based on a methodology developed by Navajo. n64 On exce~ons, SFPP 
conceded that Commission policy sulvorted the ALI's conclusion that a curative allocation would not he allowed for 
purposes of the income tax allocation, but objected to the ALJ's method for nmllocating the income. While the 
Opposing Parties did not address this issue on exceptions, they did so in their responses to the June 1 Order. They base 
their arguments on the prior discussion of allocation issues in the Opinion No. 435 Orders and the underlying discussion 
of such issues in Lakehead, supra. The Commission reverses the ALJ in this regard hased on its prior discussion of 
allocation issues and the general relationship of such issues to the Commission's former/.akehead doctrine. 

n64 ID at P 370. 

39. Curative allocations are a part of pam~ership law mechanics that address the allocation of income among the 
partners based on the market value of their capital contributions. To summarize, the IRS requires that if  a pertuer 
contributes depreciated property to a partnership, thai contribution must he deemed contributed at its fair market value 
for the purpose of allocating income and expenses among the partners. This assures that all partnership interests are 
valued for tax purposes at marke~ value when the assets are contributed. For example, assume that one partner 
contributes $100 in cash and a second contributes property with a depreciated basis of $50, but market value of $100. 
In the absence of the curative doctrine, the total value of the partnership might he $150 and the allocation of income and 
expenses between the two partners would he two-thirds and one-third respectively. The application of the IRS curative 
allocation doctrine results in a total value for tax p ~  of $200 and equal allocation of tax items between the two 
partners. Since the Policy Statement holds that any tax allowance should be based on the income tax imputed to the 
partners, and the IRS doctrine rationally reflects the current [*62,094] economic value of the assets a partner 
contributes, the IRS income allocation should control. 

40. The third additional issue advanced by the Opposing Parties centers on incentive distributions. It is not contested 
here that many master limited partnership agreements have wovisions f ~  income and distributions to he allocated from 
the limited partners to the general partners as the permership's economic performance improves. Thus, once 
distributions to the limited partners reach a certain levet, more of the distributions flow to the general partner. SFPP 
asserts that in its June 15 filing that as distributions are shifted to the general pro'her, more of the income items are 
allocated to the general parmer. In its June 15 filing, SFPP p~ovides a simple example in which partnership income is 
$100 million, noting that partnership tax law permits the income and expense items to be allocated among the partners 
pursuant to the parmership agreement. SFPP posits that $150 million in income items might be allocated to the general 
permer and $50 million in expense items to the limited partners. The latt~ would thus obtain the maximum cash 
distribution of $50 million due them under the partnership agreement plus a tax deduction for the loss included in their 
Form K- 1. SFPP asserts that whatever the impact on the Form 1040 or 1120 returns of the individual partners, there 
would still be an entity with an actual liability for the $100 million in income retx3rted on the partnership return. 
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41. The Opposing Parties assert that this example distorts and over-simplifies a complex situation. They assert that their 
evidence shows that SFPP's disuibufions greatly increased by the year 2000, that these distributions and the related 
income shifts greatly distort the income tax cost that should be imputed to SFPP based on its partners' tax liabilities. 
They further assert that the ALl found that the payments under the incentive distribatitms were due in large part to a 
substantial over-recovery of SFPPs operating costs. 1,65 They also assert that most of the increase in KMFJ"s income, 
and therefore the income allocated to the general partoer, was due to increased earnings from KMEP operating entities 
other than SFPP. They therefore conclude that any attribution of a tax allowance to SFPP based on those increases 
would be unfair to SFPPs rate payers because the income tax allowance would be overstated. 

n65 See ID at P 372473. 

Q 
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42. As previously noted, this issue was discussed on exceptions to the ID, but was more fully discussed in response to 
the Commission's June 1 Order. However, the Commission concludes that SFPP has the better part of  the argument. 
l~rst, to the extent that distributions have i n c ~  in part to SFPP's rate levels, the historical argument would appear 
inconsistent with the &~sertion by the A12 and the Opposing Parties that SFPP's income was stable or actually declined 
through 1999. If SFPP's income is the base a~ip.st which any income tsx allocation should be measured, the fact that its 
past rates may have been high.is simply not relevant. Under the Commission's stand-alone policy, if  a corporate parent 
files a ennso;idated return, the parent's marginal tax bracket is used to determine the income tax allowance even i f  it is 
income from other sources that causes the parent company to fall within the maximum tax bracket, n66 The level of 
SFPP rates in past periods is a matter for determining refunds, if apprvp¢iate, and does not affe.~t the income tax 
allowance that would be used for detcrmining a prospective rate defined by projected income based on the test period. 

1166 The Remand Opinion did not question this practice. 
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43. The shifting of the income allocation as a I ~ t  of providing incentive distribufious is a third issue. The Policy 
Statement provides that the tax allowance should be based on the weighted marginal tax bracket of the partners. The 
prior portions of this order concluded that there should be somewhat different tax rates attributed to various types of 
ownership interests based on tbe rebuttable presumptinns discussed earlier in this order. Given this. i f  income is shifted 
from one type of ownership interest to another, the weighted average of the differing parmership interests could chanse 
resulting in a different tax allowance for the operating entity, in this case SFPP. The Commission concludes that it is 
SFPPs p~rogative to allocate income and losses among its partners as it determines as long as the maximum tax rate 
imputed to indivithtals does ,o t  exceed the maximum corporate rate. Given this, under the Policy Statement the 
maximum impact on the ratepayen is the same whether the regulated assets are c~trolled by a corporation or a 
partnership. Thus, if  all pa~wxs are corporations at the maximum tax bracket, then the regulated entity's rates would be 

on the maximum possible tax allowance. For these reaums the Commission reverses the contrary conclusion.~ in 
Phase II ID in Docket No. OR96-8-000, eta/.  n67 

n67 Cf. ID at P 376. 

3. Fur(he~ nroceedhsn remtrdltaE iaemne tax ndl~vsuee bumf~ 

44. In the preceding paragraphs the Commission has ruled on a number of basic principles to be used in determining 
SFPPs income tax allowance in this proceeding. A review of the briefs filed in response to the Commission's June 1 

Q 
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Order indicate that the record in both the proceedings at issue here is oriented toward establishing whether SF'PP and 
KMEFs units holders am Schedule C taxpaying corporations. Giving the narrow focus of the arguments regarding that 
evidence, the Commission concludes that it is premature to determine if SFPP meets the income tax allowance 
standards contained iu the Policy S;atement. ['62,0951 Further analysis is necessary because much of the information 
in the record must he reformatted to address the matters at issue here. As in TransElect, additional information is 
required because the legal standards have changed since the record closed in all of the consolidated dockets at issue 
here. As a result Ibe Commission directs SFPP to file infoemation explaining the interests that SFPP's or KMEP's 
limited and general partners had in permership's net income in each of the years at issue here. Because this is not the 
necessarily the same as the income that may be allocated to limited and general partners in each year. SFPP and KMEP 
shall also state the amount of the income that was allocated to the limited and general partners for each year, including 
the amount of taxable income that was allocated between the two types of partners. 

45. The Commission also directs SFPP to determine the estimated income tax allowance as follows. Using materials at 
hand in each proceeding at issue here, SFPP for the years prior to 1998, and KMEP for the year 1998 forward, will 
separate their respective partners (unit holders) into six broed categories and include supporting detail on the units 
holders within each category: (I)  Subchapter C corporations, (2) individuals, (3) mutual funds. (4) other unit holders 
such as pension funds, IRAs, Keogh Plans, and other entities that are not normally tax paying entities, but would be 
expected to have laxpaying beneficiaries or owners, (5) those entities listed in (4) thai may be taxpaying entities because 
income from SFPP or KMEP would be deemed unrelated business income, and (6) those institutions and exempt 
entities, if any, which have no obligation to pay out income or to declare it, such as municipalities, n68 To the extent 
that the unit holders are pass-through entities such as other partnerships, Subchapter S corporations, and pass-through 
LLCs, SFPP or KMEP should identify the nature of the entity or individual ultimately subject to an actual or potential 
income tax liability and place that entity or individual in the appropriate category of unit owner. SFPP should identify 
the percentage of trait holders that fails into each group. 

n68 The panics have already attempted to do much of this in the context of their arguments about 
the application of the Lakehead doctrine. See Docket No. OR92-8-000, eta/., Exs, 477, 478, 479. 926, 
931; Docket No. OR96-2-000, eta/., Ex. Nor. MFM- 13, SFPP-79 - 81, UIT- I at 83. For a mote recent 
example see the filing by Northern Border Pipeline Company dated November 1, 2005, in Docket No. 
RP06,72-000. Vol. II, Ex. No. NB-16, Schedules 2-4. 

46. SFPP and KMEP will then calculate the percentage of taxable l~tnership income imputed to each group, which the 
Commission recognizes may not be the same as the percentage of the actual units held by each group depending on how 
expenses, deductions and income are allocated among the pertners. SFPP and KEMP will then develop a weighed tax 
allowance accordingly. The weighted lax allowance so calculated wonld be used to develop the required cost-of-service 

• and the interim rate for the related rate filing. SFPP shall prel~U¢ sugvoaing affidavits explaining the methodology 
chosen and include work papers in a self 'ate binder, to be available to parties and the Commission, to support this 
portion of its compliance filing, n69 If a statistical apwonch is used, SFPP must explain why the sample is statistically 
valid, and if nec, easaty, explain why any failures to meet the standards discussed here ate not statistically significant or 
relevant. 

g n69 The Commission recognizes that there ate challenges to the nations studies on the income tax 
allowance issue that SFPP and the Opposing Parties have prepared to date. However, it would be mote 
efficient to address such issues in the context of a filing that focuses more closely on the guidance 
provided in this order. 

i 
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47. Moreover, in order to implement new interim East and West Line rotes as soon as possible, the Commission will 
require SFFP to develop a cost-of-service for both lines and develop estimated rates, including the estimated income tax 
allowance component SFPP is to prel~tre in response to this order, n70 As discussed further below, the Commission 
directs SFPP to file interim rates besed on the related co,t-of-service compliance filing it must prepare in response to 
this order. Interim rates are necessary because the litigation over the current rates has been ongoing since 1995 in the 
case of the complaints in Docket No. OR98-2-000, et el., and even longer for the proceedings in Docket No. 
OR92-8-000, etai. The Commission contemplates that the rotes filed in compliance with this order should be less than 
those now in effect and thus some relief sboold be accorded shippers given that litigation over the appropriate tax 
allowance may continue for some time. 
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n70 The authority to require this filing stems from the Commission's remedial authority in section 
15(I) of the Interstate Commerce Act, 49 U.S.C. app 15(1) (1988). The remand opinion affirmed the use 
of an interim rate and held that such a rate is not a finul rate for purposes of the Arizona Grocery 
doctrine. BP West Coast, Part III, B. I. a., pass/re, discussing the relevance of Arizona Grocery Co. v. 
Atchison, Topeka, & Santa Fe Railway Co., 284 U~. 370 (1932)(Arizona Grocery). 

EL ]FaSt Line Rate lmmes Remanded in Docket No. OIL92-&OOO. et uL 

48. In addition to its concerns about income tax allowances, the Remand Opinio~ addressed two other issues regarding 
the East Line rates established by the Commission's Opinion No. 435 orders. These were the allocation of Commission 
regniatory costs between the East and West Line rates and SFPP's reconditioning costs. In its June 1 Order the 
Commission concluded that regulatory co~ts should be allocated on the basis of relative East and West Line volumes for 
the period covered by the Opinion No. 435 orders. The Commission determined that it would not modify its prior ruling 
regarding SFPP's proposed reconditioning costs for its East Line. In preparing a new East Line compliance filing SFPP 
shull apply those two rulings, together with the tax allowance methodology [*62,096] described in the previous part of 
this order. 

49. In all other matters SFPP shall follow the same compilance methodology developed in the Opinion No. 435 Orders 
and ultimately defined by the Commission in its Order on Rehearin 8 and Compliance. n71 Pursuant to that 
methodology, SFPP must prepare a revised cost-of-service for the 1994 test year utilized in Docket No. OR92-6-000, el 
a/. and Prelmre a separate tariff filing based on that year. Since the revised East Line rate, required here address only tbc 
periods addressed in Docket No. OR92-6-.0GO, eta& and the Opinion No. 435 Orders, to he consistent with the ruling in 
those orders, the rote Imsed on the 1994 cost of service will be indexed forward to August 1, 2000. Consistent with the 
Commission's pra-'tlce in the Opinion No. 435 Orders, the rate so developed will he an interim rate until such time 
any challenges to the income tax allowance portion of the rate can be resolved and a final rate developed. The revised 
rate will be compared to the indexed rate actually in effect since August 1, 2000 (and retrospectively for reparations two 
years prior to the filing of the relevant complaints). This will determine whether a new East Line rote should be 
established for each year since August 1, 2000 depending on the results of the additional calculations required here in 

to the Remand Order. n72 Moreover, as the previons discussion suggests, any revised East Line rates to be 
effective as of August I,  2000, may be fm'ther revised depending on the final re~u 'don of the income tax allowance 
issue. The analysis here resolves SFI~s  argument on exceptions that the A U  prematurely concluded that its East Line 
rates am unjust and unreasonable. 

n71 gFPP, L.P., 106 FERC P 61o138 (2001). 

n72 The Commission's prior orders ultimately allocated 50 percent of Commission regulatory costs 
allowed under those orders to the East Line rates. Here the allocation is based on relative volumes, which 
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are notably lower for the East Line rates. This suggests fewer regulatory costs will be allocated to ~¢  
Fast Line rotes. 

C. Cost-of-Se~vke Issues in Phase !1 of Docket No. OR96-2-000. et al. 

50. "1%¢ second proceeding at issue here is Phase II of Docket No. OR96-2-000, et al. As previously discussed, the June 
I Order affirmed the prior jurisdictional determinations made in Phase I of that proceeding regarding the status of the 
North, Oregon and West Line rates. Thus complaints filed against the Yuma, CalNev, and West ' l 'ucum rates in 1996 
were valid complaints in that year and all years thereafter, as are complaints against the West Phoenix rates for the year 
1997 and for all years thereafter. Complaints that were pending against SFPP's East Line rates in the same years are 
valid complaints because SFPPs East Line rates were never grandfathered. In addressing those complaints, there are 
several issues that are common to both the East and West Lines in addition to the income tax allowance issues discussed 
in the first pert of this older. These include: (I)  the test year to be used in these proceedings; (2) rate base and capital 
structure issues; (3) cost of capital issues, (4) overhead cost allocation issues; (5) the recovery of regulatory costs; (6) 
Arizona real estate tax cost matters; and (7) modification of SFPPs current depreciation m ~ o g y .  There are other 
minor points that involve one or both lines, but do not warrant separate itemization here. 

51. The ID utilized a 1999 test year with limited changes and certain modifications for the year 20@0. The latter 
included additional capital expenditures made by SFPP in 2000, with a related issue of how depreciation, amortization, 
and the related allowance for deferred income taxes (ADIT) should be calculated given the inclusion of those capital 
expenditures in SFPP*s cost of service, n73 The ID concluded that if  SFPP included 2000 year capital additions in its 
1999 cost-of-service, it should depreciate all capital accounts by carrying the deprecation forward through the year 
2000. The ID also required SFPP to adjust ADIT through year 2000 if the 2000 capital costs were included in its rate 
base. n74 The ID also determined that 2000 volumes should be used to c o a s ~  SF'PI~s cost-of-service for its East and 
West Line rotes, n75 As discussed further below, the ALJ also addressed certain capital structure factors using 2000 
year balance sheet information. However, the ALl rejected at hearing SFPPs proposal to utilize a full caiundar year 
2000 test year to develop SFPP's cost of service. The AI.J concluded that this was unfair to complainants who had 
prepared their complaints and cases-in-chief using a 1999 cost of service. The ALJ also concluded that SFPP's proposed 
2000 test year was incomplete, n76 

n73 ID at P 319-327. 

n74 ld. P 324. 

n75 Id. P 320-22. 

n76/d. P 314-16. 

q l  52. On exceptions SFPP asserts that the AL/erred in excluding its Wopnsed 2000 test year cost of service, which it 
claims was the most recent and accurate information available, it further asserts that use of the 2000 year data would not 
have precluded complainants from updating their cost of services accordingly. SFPP fmlher asserts that the ID erred in 
requiring it to carry all depreciation and ADIT through the ~ year and requiring SFPP to utilize 2000 year volumes 
to develop its cosbof-sen'ice. In contrast, Western Refinery and Navajo assert that the ID should have also required 

I 
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allowance for funds used during construction (AFUDC) to be carried forward through the 20(30 test year. Staff argues 
that the ID should have excluded some $3.8 millio~a in 2000 year capital expenditures that the ALl permitted SFPP to 
include in the 1999 test year the ID adopted. On ['62,0971 reply, Western Refinery and Staff support the ID's 
conclusion requiting SFPP to carry all depreciation and ADIT through the year 2000. SF'PP asserts that the Staff 
incorrectly urges the exclusion of the $3.8 million in capital costs, arguing that SFPP fotlowed the ALI's directions to 
list only the more important items involved in its 2000 capital prosram and to aggregate the rest. It further asserts that 
proposals to include morn 2000 data in the 1999 test year would result in confusion and supports its argument to use 
2000 year cost information. 

53. The Commission concludes that the best way to resolve these disputes is to use a 1999 cost-of-service for all items 
unless a cost issue is sufficiently discreet that it warrants the use of a different year. Given the limitations and confusion 
regarding the use of some 2000 year cost figures and the fact that such figures were not fully litigated, less rather than 
greater clarity will result from the use of those figures. All of the complainant's testimony and analysis were based on 
the use of a 1999 test year, which was the data that was the most consistently teated at hearing. It simply too late to 
pursue an alternative course here. For these reasons the Commission reverses the ALI's decision to use a modified 1999 
calendar year cost of service that includes soma 2000 costs figures. It is important to use all cost-of-service factors from 
the same year to assure internally consistent results. For example, since volumes determine how the costs are distributed 
on a unit basis, the test yeats for costs and volumes should he the same to assure that volume sensitive costs are 
correctly matched to the volumes of the same year. Thus, if the cost of service utilizes 1999 costs, then 1999 volumes 
should be used, particularly since the SFPP route guide that allocates volumes among the different lines and delivery 
points on the system is keyed to 1999 volumes, n77 This is true, even though as here, SFPPs West Line volumes 
increased by 4 to 6 percent in 2000 over 1999 (depending on the methodology used) and East Line volumes declined 
somewhat. Similarly, the ALI's instructlous regarding the inclusion of some 2000 year capital costs in the 1999 test year 
only resulted in further dehate about the accuracy of those costs based on Sta~s aasessment, as well as a protracted 
debate about whether depreciation, ADIT and ADUC should be carried through the year 2000 in light of the inclusion 
of certain 2000 calendar year capital costs in the 1999 test year. For these reasons the Commission will use the 1999 test 
year to develop tbe cost-of-service for the rates at issue here. Finally, given the ruling here. there is no to need address 
arguments that the 1999 cost-of.service should include 20(]0 year cost elements, n78 

n77 Cf. Staff Brief Opposing Exceptions a148-49, citing Ex. S-56 and SFPP Brief on Exce/~ions at 
82. See SFPP Cost of Service for 1999, Schedule 14-A for the route direclory which separates the 
volumes by pipeline segment 

n78 For example, Navajo's argmnent ti'mt SFPFs debt levels should be carried forward through 2000 
to match the equity adjustment made in the ID. 

J 

411 

g 

4 m  
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2. Rate base and eanitsl ~'aelmre Isn~ .  

54. The rate base issues on exceptions are: (1) the inclusion of additional capital items in the rate hase of the 1999 year 
cost-of-service; (2) the inclusion in SFPP's capital afcounts of the purchase price adjustment (PPA) involved in KMEPs 
aequisltion of SFPP in 1998; (3) the amo~mt of de~  to be included in the capital sU'uc~we, (4) whether SFPP's capital 
structure (rather than KMEPs)  should be used to cnicuiate the reparations due (if any) for the years 1998 and 1999, (5) 
the failure of the ID to expressly eafoft~ the proper amortization period for SFPPs starting rate base write-up, and (6) 
whether certain capital items should be removed from SFPPs 1999 rate base. 

55. The first issue, the inclusion of additional capital expenditures in the rate base was discussed in the context of the 
test year issues and need not be discussed further here. The second issue, the 1998 PPA, involves KMEP's write-up of 
the equity component of both KMEP's and SFPP's capital structure to reflect the difference between SFPP's hook value 
at the time of its Imrchase by KMEP and SFPVs value based on the purchase price of the transaction. The ID concluded 

I 
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that the difference between SFPPs existing net book value (cost minus delxeciadon) at the time of purchase and its 
book value after the PPA write-up was some $793 million. The ID concluded that this figure improperly inflated the 
equity component of SFPPs capital structure because the additional dollar value did no~ commit any new assets to a 
public use and did not provide any additional benefits to the ratepayers. As such, the PPA write-up violated 
Commission policy, n79 

n79 ID at P 335-40 

56. In addition, the ALJ held that KMEP had improperly classified some $124.5 million of some $209 million dollars of 
1999 debt due in one year as short term deb~ He concluded this improperly increased the equity component of KMEP's 
capital atructore and hence the overall cost of equity to he used in designing SFPPs rates. Finally, the ALJ held thai 
SFPI~s, not KMEFs, capital strncAum should he used for determining relmrations in 1998 and 1999 because KMEP had 
not guaranteed SFPPs debt in those years. The ID also required KMEP to remove the PPA included in SFPffs equity in 
1988 when the pipeline was converted to a publicly traded limited partnership by the Southern Pacific Transportation 
Company and to use the resulting capital sttncture to determine reparations for periods before 1998 and 1999. 

57. On exceptions SFPP asserts that the ID's conclusion is inconsistent with the Commission's prior Opinion No. 435 
Orders in which the Commission permitted a 1988 PPA to he included in [*62098] SFPP's equity component, n80 It 
further argues that the ID applied the wrong test for determining whether the PPA is appropriate, asserting that the 
Commission's prior orders only preclude using a PPA to increase the rate base and are no~ applicable to changes in the 
capital structure. SFPP further asserts that the ID ignored tmcontmverted evidence that retention of the 1998 PPA in 
KMEP's capital structure would not result in a higher weighted average co~ of capital. It also argues that the ID fails to 
explain why removal of the 1998 PPA amount should affect only the equity component of KMEP's capital structure. 
SFPP further asserts that the Commission has traditionally treated short term debt as equity in determining the equity 
component of the capital structure. As such, the determination by KMEP's accotmtents and financial experts that some 
$124.5 million of SFPFs long term debt should be reclassified as short time debt was approlmate. Given this 
pmfeasional advice, SFPP asserts that KMEP's determination of what its capital structure should he is appropriate and 
should be affirmed on exceptions. 

nSO Opinion No. 435-A, 91 FERC at 61,506-507. There the Commission reversed its earlier 
conclusion in Opinion No. 435, 86 FERC at 61,096-97. 

t i l t  

g 

g 

q l l  

58. SFI~ advances several additiorafl arguments to support the use of KMEP's book capital structure in designing a 
1999 co6t of service. It asserts that the record strongly controverts the conclusion that SFPP was independently financed 
as late as 1999. SFPP asserts that KMEP advised all Interested financial parties that after 1998 they should look only to 
KMEP for the ultimate peyment of debts and for the management of the pipeline. It argues that KMEP had large lines of 
credit in place as early as 1999 ~ was therefene able to fully control SFPPs finances and its capital ~ .  Since 
SFPP had no independent financing in 1999, SFPP &~erts that its petent coml~mY% capital structure should be used to 
determine SFI~s  capital structure. SFPP asserts that KMEP has a long term capital structure goal of 40 percent debt 
and 60 percent equity, a goal it asserts that is only 2 to 4 percentage points more than the 56 to 58 percent equity ratio of 
the sample group of products pipelines used to determine coat of capital issues in this proceeding. 

59. SFPP further asse~ts that in any event the financing used to acquire SFPP in 1998 was 35 percent debt and 65 
percent equity and that this capital ratio should be honored, it also asserts that, while SFPP accounted for some 70 to 80 
percent of its operations in 1998, KMEP has had other transactions involving a PPA. SFPP states it is therefore difficult 
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to trace precisdy which portions of the PPA included in KMEFs balance sheet should be attributed to tbe SFPP 
acquisition, and what part of that PPA should be attributed to other transnctions.. SFPP further argues that the 
Commission held that the inclusion of a PPA in SFPP's equity in 1998 was warranted given the lack of proof by the 
opponents and the fact that failure to do so would result in negative equity for SFPP. It argues that this precedent should 
control hede and the 1988 PPA should be used to determined rel~aretions befoee 1998. 

60. Staff and Western Refinery support the ID on all points. Western Refinery asserts that the Commission generally 
requires that the costs of acquired assets be set no higher than their net book value, which is original cost minus 
accumulated depreciation, n81 It asserts the only exceptions to this rule are situations in which both the assets are put to 
new public use, and the ratepayers will reap substantial, quantifiable benefits from the sale they would not otherwise 
enjoy and which would excend the increased costs tt,,cy would have to bear if the PPA were recognized for ratemaking 
~ .  n82 While acknowledging that the Commission has usually applied this rule to pipelines that attempt to write 
up tbeir raw base, Western Refinery asserts that the Commission expressly prohihited SFPP from using the PPA to 
write up its dcpeeciation expense or to thick¢~ the equity component of its capital structut'e, n83 It assea~ that SFPP has 
failed to explain why these principles should not apply here and has not demonstrated that it has met the standard. The 
Staff nmehe,,s the same conclusion regarding the PPA. 

l i p  

g 

n81 Citing Northern Border Pipeline Co. v. FERC, 129 F3d 1315, 1318 (D.C. Cir. 1987). 

n82 Citing Enbrid&e Pipelines (KPC). 109 FERC P 61,042 (2004); Rio Grande Pipeline Co., 78 
FERC P 61,020 at 61,082 (1997), reh'g denied, 82 FERC P 61.147 at 61,545-49 (1998), remanded on 
other grounds, Rio Grande Pipeline Co. v. FERC. 178 FJd 533 (D.C. Cir. 1999). 

O n83 Citing ARCO Products Company v. SFPP, L.P., 106 FERC P 61,300 at 62.152 (2004). 

g 

J 
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61. Western Refinery further argues that KMEPs desire to have a 40 percent debt and 60 percent equity sL, ucture for 
coquomte p u ~  is irrelevant for rate-making porposes. It asserts that if KMEP wanted SFPP to have a 60 percent 
equity structure for rate making p u ~ ,  it could first remove the PPA from SFPP's equity and then make sufficient 
equity contributions to the pipeline's capital structure to obtain that result. Westarn Refinery further asserts that the ID 
properly reqnired KMEP to wanove tbe PPA entirely from the equity component of its capital structure since this is how 
the PPA was reflected in the penner's capital accounts. It further asserts that the ID pwperly required the PPA to be 
removed entirely from the jurisdictional portion of SFPPs assets since no part of the PPA should be used to increase 
SFPP jurisdlctional rates. Staff's Bdef on Exceptions aeaches similar conclusions. 

62. Western Refinery and Staff also conclude that the ID correctly required the use of SFPI's own ~Lpital structure for 
determining reparations for the years 1998 and 1999. They assert that KMEP did not provide any formal guarantees of 
SFPFs debt until 20(10, and formal, not infmmal, guarantees control in this regard. The fact that [*62,099] SFPP had no 
financial employees of its own after 1998 and that KEMP notified various interests that it had taken control at that time 
arc insufficicnt to support a finding that SFPP's debt was guaranteed by KEMP in 1999. They assert that the record 
indicates that SFPP was using third-party external financing in 1998 and 1999 and was not relying on the KMEP 
guarantee in doing so. They support the ID's conclusion that there was virtually no change in SFPPs capital structure 
from that adolXed in the Opinion No. 435 Orders once the PPA was netted ont, and it is within the range of proxy 
companies adolXnd by SFPP's own witness Williamson. 

63. Finally, both Western Refinery and the Staff assert that the ID correctly rejected SFPPs efforts to reclnssify certain 
long term debt as short term d e ~  They assert that SFPP does not a cite single case to support this proposition, but relies 

I l l  
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component increases the relative weight of the equity component in the cost-of-service. Thai fact that the 
PPA may not affect the price that KMF, P must pay for every dollar of equity on its balance sheet (i.e. 
whether the cost is I I percent or 12 pencent per dollar) is irrelevant since that price can be conuant 
whether the equity component is 70 percent or 30 percent. The impact un the ratepayers comes from the 
total dollars in the equity component. 

Q 

g 

65. As discussed in the June 1 Order, the use of a PPA is consistent with generally accepted accounting ptinciplas and is 
acceptable under Commission accounting practices for booking, but not rate-making, ptu'pos~. In fact, it is required for 
reporting purposes in an oll plpeline's FERC Form No. 6 annual regotL but a PPA write-up may not be used for 
ratemaking ~ .  n93 The ALI, Western Refinery, and Staff therefore have made the correct analysis regarding the 
PPA and the application of Commissiun policy. Thus, to prevent an unwarranted Increase in the cost-of-service to the 
mtq~ayers, the PPA must be removed unless it meets the new service and benefits to ratepayer standards. SFPP has not 
shown that it provided new service or substantial benefits to its rate, payers that exceeded the additional cost. Given that 
its operations were unchanged and there would be no material change in its capital structure without the PPA, it could 
hardly do so. n94 

O 

1It  

a t  

41ff 

g 
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n93 See June 1 Order at P 61, 66, and 67. The Commission required SFPP to maintain its records so 
that alternative costs could be used for mtemaking purposes. 

n94 See the discussion infra about the stability of SFPFs lung term debt. 

['62,100l 

b . ~  

66. This conclusion regarding the PPA raises the second question: which capital structure should be adjusted since the 
1998 PPA is reflected both in KMFJ's balance sheet and capital structure and SFPPs. The record here strongly suggests 
that KMEPs 1999 capital structure cauno~ be used here. First, to the extent that KMEPs capital structure contained 
PPAs from other transactions in 1999, the test year adopted here, such PPAs introduce the same type of distortions as 
discussed in the preceding paragraphs. This is because if other assets owned by KMEP were purchased at a price 
exceeding their book value, the write-up of the equity component would likely modify the debt to equity ratio in 
KMEPs capital structure by increasing the equity componenL This would a/so increase the weighted cost-of-capital 
attributed to SFPP if KMEPs capital structure is imputed to SFPP. and to SFPPs ratepayers. SFPP's argument that 
KMEP had a coqxmRe "goal" of 40 percent debt and 60 lament equity is irrelevant. Since the 40 percent debt and 60 
percent equity capital is a subjective goal, it could just as easily have been 35 percent debt and 65 percent equity given 
SF'PWs own statement that this was the ratio used to finance its purchase by KMEP. 

67. Second, SFPP's assertiuns that KMEP has access to sub6tantisJ amounts of equity and credit lines, and that KMEPs 
capital stnsctme is one that could and should be reached at KMEPs discretion, simply highlight the degree of control 
that KMEP has over SFPP's finances. This further emphasizes the ability of KMEP has the ability to manipulate SFPPs 
partnership stroctu~ to obtain its corpomtiun goals. In this cuntext, SFPPs argument that the 40 percent debt and 60 
percent equity capital structure is close to the average structure of the proxy group (give or take some 2 to 4 points) is 
both i rreJevant and of questionable accuracy, and as such appears contrived. The mailer of KMEPs 1999 capital 
structure is further complicated by the fat1 that SFPP itself asserts that it is impmsible to determine how much of its and 
KMEP's lung term debt due in 1999 was refinanced in 2000 by debt and bow much by equity. This statement suggests 
that it is difficult to determine if KMEP's capital stroctura has any n~tsunable correlation to SFPP's jurisdictional 
operations and finances, 
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68. Thus there are several reasons that the Commission should use SFPP's capital sttncture to nstabiish a cost-of-service 
fog the 1999 test year. As the a n n ~  FERC Form No. 6 filed by SFPP indicates, SFPP has its own belance sheets, 
income statements, and capital structure. Since balance sheet changes are mechanical and prescriptive under the 
Commission's regulations, it is mote realistic to use SFPP's financial and capital structure and to utilize S F I ~ s  FERC 
l-brm No. 6 for the years 1997 through 2000 to resolve a number of other bosic balance sheet and accounting issues that 
are in dispute. In that regard, the Commission reiterates that it is not regulating KMEP; it is regulating SFPP, a 
jurisdictional entity with a different legal status than KMEP. 

69. The third capital struoture issue raised by the parties is the role of long term debt in designing the capital stracture. 
As noted, SFPP asserts that some $124.5 million of long term debt coming due in 2 0 ~  should be classified as short 
term debt on SFPi 's  (KMEWs) balance sheet. SFPP's Form 6 for the years 1997 through 2001 belie this argument. 

repogts, as summarized in Table I, demonstrate that SFPP refinanced all long term debt that came due in each 
year. n95 SFPP utilized long term debt during the yeats 1997 through 1999 and utilized so called short term debt in the 
years 2000 and 2001. However, the sharp i ~  in the net sums due affiliates from $14,651,890 to $272,980,742 in 
2000 establishes that SFPP was bogrowing so called short term funds from KMEP but treated those funds like long term 
debt by continuing to catty them as sums due affdiatns for several years on SFPP's balance sheet. In fact, both KMEP 
and SFPP were treating SFPWs affiliated obligations as long term debt that was being used to finance SFPPs capital 
plant, n96 Even in 2001 the sums SFPP owed affiliates remained at $258,203,692. Therefore the Commission concludes 
that SFPP's 1999 debt due in one year was long term debt. 

g 

g 

n95 See SFPP FERC Form No. 6 for the years 1998 through 2001 at 110-13. 

n96 (if. the observation in NAV-I at 11 and supporting tables, which discusses the substitution of 
KEMP debt for SFPP long term debt coming due in 2000. 
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70. The issue then becomes how the various adjustments required here should be accomplished. The ID requited a 
reduction in SFPP's cost of service of some $'734.4 million after concluding that the PPA should be reduced by $'793 
million less the level of depreciation taken by KMEP/SFPP in 1999, some $55.6 million. This was derived from the 
numbers contained in Ex. Nay-20, an exhibit that was ultimately relied on by Staff in reaching its final 
recommendation, n97 However, as was noted, the PPA adjustment recommended by the ID was based on KMEP's 
financials, which the Commission hos concluded should not be relied on here. An alternative source is SFPP's 1998 
FERC Form No. 6 report, the year in which the 1998 acquisition PPA became effective. The impact of the PPA is 
reflected on pages 120 and 121, which contain the sonrens and uses of funds that cause the mndificationa Io the 
company% balance sheet in any calendar year. Line 64 on page 121 of SFPP's 1998 FERC Form No. 6 shows an 
increase in parmen~p equity of $787,990,983 due to purchase accounting adjustment ['62,101] and contributions by 
the general l:~umer interests. Line 29 of the same report shows an adjustment to carder property of $734,052,370, 
consisting of an increase of $642,740,093 in the purchase accounting price adjustment to reflect the assets and a 
reduction of $91,312,277 in the accrued depreciation adjustment 

n97 Staff Brief Opposing Exceptions at 15, referencing Ex. S-26 at 10-11, Tr. 12410. 

[SEE Table I IN ORIGINAL] 

71. This difference between the adjustment to the l~rtnership equity (the tight side of the balance sheet) and the 
adjustment to the carrier property and depreciation accounts (the left side of the balance sheet) is $53,983,613, a 

,11 
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significant difference that does not appear to have been acco~mted for in the ID's analysis. To the extent those 
contributions were used for SFPP's jurisdictional activities, they could represent a legitimate increase in the pipe, line's 
assets. Whether this is the case cannot be determined with certainly given the level of detail in the cash flow and 
balance sheet statements contained in the FERC Form No. 6. Finally, the ID used a 1999 depreciation figure of $55.6 
million to adjust the PPA based on KMEP's depreciation for the year 1999, but the depreciation figure reported in 
SFPPs 1999 FERC Form No. 6 is $28,260,844. This again demonstrates ['62,102] the significant cost and accounting 
differences that occur at the SF'PP and KMEP levels, the differing impact that the two sets of accounting data can have 
on rate design and the differing perceptions of the most reliable accounting ioformation for rutemaking purposes, n98 

n98 The ID does not explain the reason for the discrepancy. 

g 

q D  
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72. Given the decision that SFPPs capital structure and the related internal balance sheet, income, and cash flow 
accounting records are the most reliable sotm:e of financial data in this proceeding, SFPP is directed to develop a 
second set of books for ratemaklng purposes for the years 1998 and 1999. While the Commi~ion may not instruct SFPP 
to refile its FERC Form No. 6 reports for those years since the reports as filed conform to the re,4xxting requirements, it 
may direct SFI~  to remove the PPA from the Form No. 6 accounts for 1998 and 1999 and reconstitute the relevant 
balance sheet, income statements, and cash flow statements for rote making purposes, n99 This means removing those 
portions oftbe increase in rote base and equity accounts attributable to the PPA and developing year end ss.atements that 
reflect the carrier accounts and depreciation methodology that was in effect in 1997. SFPP may adjust the I~lunce sheet 
(ineludin 8 the equity component) and cash flow statements to reflect any cash or other asset contributions to the 
partnership's balance sheet, and any allocation between jurisdictional and non-jurisdictional uses. SFPP must include an 
explanation of any resulting changes to the other accounts that appear in the FERC Form No. 6 balance sheet, income, 
and cash flow statements, including increases or decreases in current and long term liabilities and amounts due to and 
from affiliates. 

g n99 See June I Order at P 61, 66, and 67, which impose this obligation. 

t 

73. There are two additional rate I~tse issues that are raised on exceptions. Western Refinery asserts that the ID erred by 
explicitly requlrin 8 SFPP to amortize its starting rate base over 16.8 yea~. It states that SFPP acknowledses that 
Opinion No. 435-B required that the amoftizatiou period be 16.8 years but chose to rely on the 20.6 year period 
contained in Opinion No. 435. The Commission affirms that SFPP must me  the 16.8 period to amortize its starting rate 
base. Second, Staff asserts that some $3.8 million of rate base items should be excluded from SFPP's 1999 rate base. 
Since this dispute is grounded in the inclusion in the 1999 rate base of certain 2000 capital items, ihe exception is no 
longer relevant given the Commissiou% decision to utilize only a 1999 cost-of-service. 

L Cnst of Cauilzl  I s s ~  

g 

t 

74. Cost of capita/issues the cost of debt, the cost of equity, and the weighted cost of capital based on the two elements. 
The ID used KMEPs capital structure and thet~ore used KMEP's cost of debt in 1999, equal to 7.335 percent~ nl00 
Since the Commission has concluded that it cannot use KMEP's capital structure to establish SFPP's rates, it is not 
possible to utilize this debt cost. However, the ID also determined that SFPP's 1999 capita/structure should be used to 
determine reparation calculations for that year. The ID concluded that SFPP's debt cost for 1999 was 8.54 percent, 
which the Commission adopts here. hi01 The ID also developed a cost-of-equity to be used in designing SFPPs East 
and West Line rates. In doin 8 so, the ID accepted the use of a proxy group consisting of oil and gas pipeline master 
limited l~u'tncrships, but excluded KMEP for two reasons. First, the ID concluded that it makes no sense to include 
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KMEP because it is the entity whose rates are under review. The second reason was that the KMEP used a short term 
growth rate of 15 percent that was much higher than that of the other members of the group. After reviewing the 
information submitted by the differing parties, the ID adopted a 13.69 nominal equity rate based on 2000 calendar year 
data and concluded that SFPP has less than average risk based on it~ monopoly transportation position in the southwest 
and its strong growth prospects. The ID then adjusted this rate by removing an inflation factor based on the average of 
1999 and 2001 facto~ since there was no 2000 year inflation factor in the record. 

nl00 ID at P 347. 

hi01 ld. P 610. 

I 

qg 

g 

75. On exceptions SFPP asserts that the ID erred in removing KMEP from the pipeline proxy group sample. It argues 
that this is inconsistent with the Commission's earlier rulings in the Opinion No. 435 Orders, which included SFPP in 
the proxy group, n 102 It also argues that the Commission has never excluded the parent company from the proxy group 
on the grounds of circularity and this could result in the averaging of risks that does not properly reflect the industry 
group as a whole. SFPP further asserts that in 1999, KMEP had at least five product pipelines and excluding KMEP 
from the proxy group would deprive the Commission of information regarding the financial market's view of a 
significant segment of the oil pipeline industry. SFPP also excepted to the ID's conclusion that SFPP has less than 
average risk and that therefore the nominal rate for equity should be placed at the lower end of the proxy group, it 
asserts that the Commission has a strong presumption in favor of placing a pipeline in the median of the proxy group 
range. SFPP then argues that this presumption can only he overcome by highly unusual situations and only through the 
presentation of detailed evidence regarding (I) the pipellne's risks; (2) the risks of ocher pipeline companies in the proxy 
group; (3) the need for a downward adjustment; and (4) the rationale for ['62,103] placing the return at a perticular 
point below the median, hi03 

n102 As previously discussed, SFPP was not owned by KMEP at that time. 

n 103 SFPP Brief on Exceptions at 31-32, citing Transcontinental Gas Pipe Line Corp., 90 FERC P 
61,279 at 61,926 (2000) (Transco). 
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76. SFPP argues that the ID did not even address these standards and that no evidence was presented that would change 
the Commission% prior conclusions that SFPP faces average risk. To the extent Staff witness Manganello claimed the 
contrary, SFPP asserts that he was unable to identify any risk not analyzed by the Commission in Opinion No. 435. 
SFPP further asserts that even companies with a higher equity percentage have been found to have medium risk. It 
further argues that no evidence exists that KMEP risks are different from those of the proxy companies, and that the 
stock buy and sell recommendations that Staff relies on are not necessarily evidence of business risk but reflect an 
opinion of whether the stock will increase in value. SFPP also rejects Stafffs argument that adopting KMEPs risks 
imposes on SFPP's rateg~yers the return required for KMEPs aggressive growth strategy. It then cites a May 1999 
Standard & Poors report evaluating KMEP's acquisition strategy, which concluded that IGMEP warrants an overall 
credit rating of A-bncause it has average business risk, a very good track record, stable cash flows, limited commodity 
price risk, and conservative financial policy. It claims that nothing in the record contnwcncs this conclusion that KMEP 
has neither unusually high risk nor unusually low risk. 

77. The Commission will revise the lD's determinations of SFPPs cost of equity. F~rst~ as in the other portions of this 

g 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

m Page 29 
113 F.F.R.C. P61,277, "62,103; 2005 FERC LEXIS 3027, ** 

J t  

O 

41m 

Q 

g 

order, the Commissio~ will use calendar year 1999 dala, including the 1999 inflation rate of 2.68 percent to develop the 
real equity cost of capital, n104 Second, the Commission concludes that KMEP should he included in the proxy group 
of master limited partnerships for the reasons asserted by SFPP. While KMEI~s short term growth rate may be higher 
growth rates than other memhers of the proxy group, this does not precluds its use in a proxy group of master limited 
partnerships, and no patty argues otherwise here. KMEP is one of the major entities involved in that portion of the 
equity market end its exclusion would distort the average cost of equity for similar firms. 

nl04 Thc Commission agreea with the ID that in this proceeding there is no practical alternative to 
treating distributions as the equivalent of dividends and using distributions in the conventional 
discounted cash flow (DCI0 formula. As the ID stales, the distributions are what investors use to 
determine the capitalized value of the publicly traded limited l~teership interests. Cf.. Staffs Brief on 
Exceptions at 13. 
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78. The Commission also concludes that the median co~t of capital should he used to determine SFPFs cost of capital 
based on KMEP's average bu.~iness risk. First, the test for del l ' r ing from the use of the median cost of capital was 
explained in Transco, supra, and further reiterated in High Island Offshore System, LL.C. n105 The Commission stated 
that it is skeptical of its ability to make carefully calibrated adjustments within the zone of reasonableness to reflect the 
genetaily subtle differences in risk among pipelines. Thus, unless a party makes a very persuasive case in support of the 
need for an adjustment and the level of the adjustment propose,  the Commission will set the pipeline's return at the 
median of the range of reasonable returns, n106 Set~xl,  SFPP had no publicly traded equity in 1999 and the 
cxpectetions for equity investors in SFPP in that year ate governed by their pen~otions of the risk and return from 
investing in KMEP. The record here does not suplx~ a conclusion thai SFPPs risks are materially different from those 
of KMEP or materially different from those discussed in the Opinion No. 435 Orders. As SFPP asserts, its operations, 
market, and financial position were unchanged since the d i l l o n  of these risk factors in the Commission's earlier 
decisions. For these re~ons, there is no persuasive case here that the Commission should change the u ~  of the median 
that was a d o ~  in the prior proceeding. Moreover, unless there ate clear grounds to conclude that SFPPs risk is 
different than KMEP's, n 107 KMEP's cost of equity capital should he used as KMEP is the funding soiree for SFPFs 
equity, either through its control of reinvestment decisions of SFPP cash flows or ils access to capital markets. 

n105 High Island Offihore 5"ystem, LL.C., 110 FERC P 61.043 (2005) (HIOS). 

n 106 ld. al P 154, citing Trar~co at 61,936. 

nl07 Cf. ~ansco, supra. 

79. For these rcasom the Commission will adopt tbe average of the equity cost of capital for 1999 suggested by Slaff 
and Ullramar-To~o. The former used a range with a low of a 13.27 percent m a r e  to a high of an 18.86 percent return 
and a median of a 15.27 percent return. The latter used a range from a 13.31 percent to an 18.46 percent return with a 
median of 15.42 percent, n l ~  Averaging the two results in a 15.36 pertmit nominal return, which ~ u l t s  in a 13.68 
percent real return after the inflation component is removed. The Commission notes that the ID relied on 2000 estimates 
and some peniea included 200 i estimates, both of which resultnd ~n lower equity teau'ns, notably so in the case of 2001. 
However 2001 nmnhers are far o~sidc the lest period and the Commission will not adopt them. The calculation of the 
weighted cost of capital to be included in SFPPs cost-of-service for the East and West Line rates to be developed in 
Docket No. OR96-2-000, et al. must he besed on the capital structure required by this order. 

Im 

g 
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4. Allncafion of Ovm"head Costs 

80. During the test period (calendar year 1999), SFPP maintained operating personnel, hut no administrative, financial, 
of legal employees of 1"62,104| its own. All of these overhead funcf~ons w e n  provided by, and consolidated with, 
KMEP, which performs such functions for all of its operating subsidiaries. The Commission's standard ratemaking 
practice requires an allocation of these costs among the affiliates controlled by the parent, KMEP, and within each 
affiliate, among their different operations. The Massachusetts and KN I.ormulas are respectively used for these 
purposes. For the reasons discussed below, the Commission affirms the ALl with respect to adopting StaWs KN 
formula to functionalize indirect overhead costs from KMEP to SFPP, but reverses the ALi's ruling that denies SFI~s  
inclusion of overhead expenses in its rates, n 109 

41t  
n109 ID at P 322-24. 

Q 

Q 
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st. The  Mmsachuset4s Focmula 

81. The Massachusetts fofmula allocates indirect of residual overhead cxysta from a parent company to a subsldia~ or an 
aWdiate. The A I J  found that the general partner, Kinder Morgan Inc. failed to provide its total overhead costs fof its 
organization, or how any of its subsidiaries or divisions determined the amount of that overhead for assignment to 
KMEP. The Aid  cited to SFPP's subsequent admission to its failure to provide the requisite data. Further, the Aid  notes 
SFI~s  non-compliance with an element of the Commission's ratemaklng policy through the use of 13-month averages 
for gross plant and labor expenses, rather than using end-of-period data. n 110 Consequently, the ALl concluded that 
SFPP presented no credible evidence supporting its proposed allocation of overhead costs from KMEP and concluded 
that no overhead costs should be included in SFPP's rates due to this failure of proof, n I 11 

n110 See Midwestern Gas Transmission Co., Opinion No. 44 4, 32 FPC 993 (1964), as reaffirmed in 
Tennessee Gas Pipeline Co., Opinion No. 240, 32 FERC P 61,086 (1985). 

n l l l  ID at 322. 

qll  
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82. On exceptions, SFPP argues that the Aid  ignored all record evidence and Commission precedent in eliminating all 
overhead costs and Outt it properly applied the Massachusetts Formula. SFPP asserts that: (1) it properly used its gnus 
revenue figures to allocate costs rather than volumes; (2) the ALl erred by requiring the removal of the PAA attributable 
to SFPP and included in KMEPs capital stricture for the purpose of determining gross plant; and (3) it wopedy applied 
the labor allocation required by the formula. SFPP further asserts that the ALl improperly excluded SFPP% proposed 
13-month average for gross plant because the 13-month average provides a mo~  accurate result. 

83. In its opposing exm~tions, Staff tnog no position on whether SFPP should have ovevbend costs included in its rotes 
of in the g r~s  revenue component of the Massachusetts factor. However, Staff generally supports the ALI's conclusions 
that no PAAs should he included in the gross plant allocation factor within the Massachusetts formula, that the payroll 
figures used to calculate the labof factor were unreliable, and that the use of a 13-month average to calculate gross plant 
is inconsistent with Commission practice. Staff concludes that its allocation of the overhead accoants wm correct and 
the 1D should be upheld. Western Refining supports the Staff position regarding the role of the PAAs in determining the 
allocation of overhead costs. 

J 
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84. Based on a review of Commission policy and the record on this issue, the Commission will allow SFPP to include a 
portion of KMEPs overhead costs in its rates if SFPP recalculates its overhead expenses based on the following, l.irst, 
while SFPP revised its initial data and allocation procedures in response to Staff testimony and corrected many of the 
mathematical errors contained in Stafi"s testimony, n112 SFPPs revised use of the Massachusetts formula remains 
flawed. In general, the formula uses three components to calculate allocation factors: (1) gross revenues, (2) gross 
property plant and equipment costs, and (3) direct labor costs. For each factor, ratios are calculated based on the 
subsidiary's costs to the parent's costs: The three ratios are averaged and the resulting allocation factor is applied to the 
indirect costs assigned by the parent to the subsidiary. A variation of the Massachusetts formula -ses a net revenue 
factor (gross revenues less cost of goods sold, or in this case, transportation revenues), n I 13 

mlt  

* J  

n112 S-18, p. 12-17. 

n I 13 See Opinion No. 240, Tennessee Gas Pipeline Co., 32 FERC P 61,086 (1985) at 61,232. 

O 
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85. With respect to SFPP's reported level of gross revenues, the Commission denies the Opposing Parties' assertions that 
the revenues ate overstated because they are t~sed on rates subject to pending litigation that may not just and 
reasonable. The Commission finds that SFI~  appropriately calculates the gross revenues using its currently effective 
tariff rates because a different level of revenues cannot be established tmtil the overhead allocations are determined on 
the basis of historical information available to the Commission. However, foe gross plant, SFPP fails to include all of 
KMEWs subsidiaries (e.g., Red Lightning, Plantation Pipeline Co., Kinder Morgan Interstate Gas Transmission, and 
Trailblazer Pipeline Co.) and includes the PAAs for c4her KMEP subsidiaries, including SFPP. Gross plant is the net 
book value of plant - the original plant cost less accumulated depreciation of the facilities. SFPI 's  use of the purchase 
premiums in its calculations of gross plant for KMEP and itself results in an inflated ratio of overhead costs, n 114 

g n114 See W////ams Pipe Line Co., 21 FERC P 61,260 at 61,6.36 (1982) (the Commission found that 
the purchase price of a facility is not entitled to any recognition for ratemaking purposes). 

0 
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86. Accordingly, the Commission requires SFPP to recalculate its Massachusetts Formula allocation factors based on 
SlaWs calculation of ['62,105] gross planL This adds the costs attributable to the additional KMEP subsidiaries 
acquired during the lest period (calendar year 1999), and removes the PAAs from KMEP's subsidiary plant costs. The 
Commission will allow SFPP to use its stated gross revenues and direct labor costs to determine its allocation factors for 
each componenL 

b . ~  

87. The KN formula allocates adngnis~'alive and gcncral (A&G) ovc~ncad costs (~  jointly used ~scts) between the 
subsidiary's jurisdictional and non-jurisdictional activities (or geographically sepemte jurisdictional aclivities) within 
the comlmmy. In this case, SFPP allocates costs b~ween its carder and non-carder functions. The ALl  found thai SFPP 
combined the gross plant and labor costs contrary to Commission policy, which requires that the KN formula lake into 
ancou~at the ~ (charac~) of the costs whether plant or labor. ~ n e n * J y ,  the ALl adopted Slnfl's KN-allocadon 
formula which correctly applies the allocation factors derived from the subsidim'y% direct costs to properly allocate such 
costs to its cartier and non-carder operations. 

88. On excel~ions, SFPP argues that it Woperiy applied the KN allocation procedures consistent with Commission 

41r 
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practice. SFPP claims that the ALl improperly rejected its inclusion of the PAA in SFPPs gross property balance for 
purposes of allocating costs between SF'PP's carrier and non-carrier functions. In its opposing exceptions, Staff objects 
to SFPF's KN allocation factors in two respects: (1) SFPP uses the property bulances that include the PAAs, similar to 
its gross plant allocations under the Massachusetts formula; and (2) SFPP uses a combined labor and plant ratio for all 
A&G costs without considering the nature of those costs. Refinery Holding and Navajo support the ALl and Staff. 

89. The Commission concurs with the ALI's finding that SFPP's inclusion of the PAA in SFPP's property balances and 
its use of a combined labor and plant ratio to allocate A&G costs between its carrier/non-carrier functions was not 
appropriate for the reasons discussed earlier in this order. Given that conclusion, in this case proper application of the 
KN method requires the calculation of the carrier and non-carrier allocation percentages by reducing the gross property 
balances by the PAAs, and using the direct plant costs and labor costs reported by SFPP in its cost of service data. 
Accordingly, the Commission directs SFPP to recalculate its KN allocation formula consistent with StafPs allocation 
prota~ures based on S FPP cost-of-service data (as corrected for Staff's mathematical errors) n115 to: (I)  eliminate the 
PAA from its gross property balance; and (2) use direct labor costs to allocate the appropriate A&G costs to its carrier 
and non-carrier operations. The compliance filing must document how SFPP had complied with the Commission's 
ruling on the allocation of overhnad costs. 

I 

g 

n115 See Ex. SFPP-I06. 

5. Recovery of  Rewalatnrv l,ithwatlon CotOa_ 

90. SFPP has been in rate litigation with its shippers since November 1992 when the first complaints were filed against 
the East and West Lines rates. The Opinion No. 435 Orders established new just and reasonable rates only for the East 
Line and tbet~ore addressed cost-of-service issues only for that Line. As discussed in greater detail in those Orders, the 
Commission permitted SFPP to recover its Commission regulatory costs attributable to the East Line litigation through 
1998. n116 The Commission required SFPP to first estimate the reparations that would he due all East Line shippers for 
the period through August I, 2000, whether or not they had iliad complaints, i.e., the gross rel~u-ations. After 
subtracting the reparations due the East Line shippers that had filed complaints for the years prior to August 1, 1995, the 
Commission required SFPP to apply the difference (the net gross reparations) to Commission East Line regulatory costs 
for the period between the first East Line complaint in 1992 and the end of 1998. If any Commission regulatory costs 
remained, SFPP was autbocized to recover those costs through a surcharge amoaized over 5 years. The Commission did 
not authorize SFPP to embed any Commission regulatory expenses in the East Line rotes that become effective on 
August I, 2000. n117 This ~ h ,  the net gross rapetafions methodology, was a/firmnd on appeal subject to any 
adjustments that might be required on remand, n118 

n116 As discussed earlier in the order, this required SFI~ to allocate a certain proportion of the 
regulatory costs incurred in the Docket No. OR92-8-000, eta/. to the East Line rotes. The other 
regulatory costs incurred in that proceeding through 1998 were effectively allocated to rates that were not 
under review by the Commission. 

n I 17 Opinion Nos. 43.5, 86 FERC at 6 I, 105-06, and 435-A, 91 FERC at 61,512-13. 

n l l8  Remand Optnlon at 1293-94. 

91. The prior determinations must be modified as a result of the Remand Opinion. First, as has been discussed, tbe 
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regulatory costs attributed to the East Line rotes through 1998 have heen revised in light of the remand. Second, 
litigation has proceeded on the East, West, North, Oregon, Watson Station and Sepulvnda Line rates since 1999, the 
cost of service year used hen:, and some of the complaints at issue in Docket No. OR98-2-000, et al. antedate that year. 
In the instant case the ID combined and averaged the regulatory costs incurred in these proceedings for the years 1999 
and 2000, allocated those costs among the various lines, and permitted them to he amortized over five yeats. The ID did 
rag permit any regulatory cost to he embedded in the rates at issue and recommended that SFPP not be allowed to 
recover any regulatory costs in t h e e  or other proceedings after 2003. ['62,106] 

92. SFPP objects to these rulings, arguing that they do not recognize i ts ongoing costs in other proceedings and argues 
that those proceedings have continued wall beyond any 1999-2000 test year. It asserts that the failure to embed at least 
some of these costs in its base rates precludes it from recovering those costs, as would the attempt at normalization by 
other parties based on the year 1999 and various years preening iL Wastem Refinery supports the 1D's conclusions 
regarding the years 1999 and 2000 and that SFPP must institute a new ixoceedlng to recover its legal ceets in 
subsequent years. Steff did not take a position on this issue. 

93. Given the multi-faceted nature of this ongoing rate litigation, it is impossible to develop a normalized cost to he 
included in the 1999 cost-of-service. In fact, overall litigation costs were lower in 1999 than in 2(3(30 and the costs 
attributed to the three major proceedings varied in their relative weight in those years. For example, with regard to the 
three major regulatory proceedings underway in 1999, the costs attributed to Docket No. OR92-8-O00, et al. were 
$464,036 in 1999 and $189,315 in 2000, a total of $653,351. The costs attributed to Docket No. OR96-2-(X~, et al. in 

1999 were $157,064 and $2,171,9 !6 in 2000, a total of $2,328,980. The costs aVaibuted to Docket No. OR98-I 1-000 
(the Sepulveda case) were $1,627,531 in 1999 and $836,202 in 2000. The total costs for the two years were $2,248,631 
in 1999 and $3,197,433 in 2000. nl 19 This demonstrates the volatility of SFPP's regulatory costs and the difficulty in 
finding a representative number. For this reason the Commission will follow the approach used in the Opinion No. 435 
Orders for the period 1999 through May 30, 2005, with one modification. In addition to costs allocated to the three 
major dockets just discussed, SFPP's 1999 test year included $153,857 for regulatory cost items other than the those 
three enumerated proceedings, a sum that is based on a five year average through 1999. n120 SFPP may include the 
$153,857 for regulatory costs other than the three large enumerated proceedings in the new Fast and West Line rates in 
proportion to its 1999 East, West, North, and Oregon Line volumes, n121 

J 

g 

n119 See Ex. SFPP-I I I at 13. 

n 120 See Ex.SF'PP- I 11 at 4, Line 31. The number is conservative considering that the same category 
of Commission regulatory costs increased to $296,211 in 2000. 

n 121 The sum allowed here will provide some funds to cover SFPP's more routine tariff filings and 
matters such as Docket No. PL05-5-000, all of which have been contested and ate outside the scope and 
regulatory costs of the three major regulatory proceedings analyzed at Ex. SFPP- l I I, page 13. 

g 

I l l  

g 

dip  

94. As has been discussed, the revised East Line rates established in Docket No. OR92-843(~, et al. were made effective 
on August I, 2000. Thus, after that date all East Line shippers paid the same rate on a prospective basis and there were 
no reparations required in that docket for the period thereafter. While SFPPs regulatory costs, as allocated to the East 
Line shippers, continued in 1999 and 2000, the Commission did not apply its gross reparations offset met lxx~ogy to 
those years in the Opinion No. 435 Orders. At this point, since the actual reguletory expenses for those years are 
available, it will do so through the end of the reparations period in Docket No. OR92-8-(X30, eta/,  which ends July 31, 
2000. Thus, to recover regulatory costs incurred !n that docket through that date, SFPP may offset the East Line's share 
of its regulatory costs agairLst any F~st Line reparations paid up to August I, 2000, based on the 1994 cost-of-service. 

g 
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Thereafter, the East Line proportion of any regulatory costs incurred in Docket No. OR92-8-000, et at. may  be 
recovered through a five year surcharge added to the new East Line rates beginning March 1, 20(]6, the projected 
effective date of any new rates established under this order. Finally, for the period beginning August I, 2000, the 
Commission will allocate regulatory costs in that docket between the East and West Lines based on their relative 
volumes in 1999, as eslablished here. Given a situation where a surcharge is being allocated on a going forward basis it 
is more equitable to allocate costs among all of SFPP shippers on the basis of the more recent volumes so that all West 
and East Line shippers will benefit from the rater reductions required here. 

95. in Docket No. OR96-2-(X)O, et al. the Commission will allocate the regulatory costs bused on the relative volumes 
of four lines, the East, West, North and Oregon lines rather than on the percentages adopted by the ID, which are besed 
primarily on the ALI's perceptions of relative effort, n122 Recovery of regulatory costs attributable to the West Lines 
will utilize the methodology contained in the Commission's Opinion No. 435 Orders. In the instant case any revised 
West Line rates will be based on the rate established from the 1999 cost-of-service established by this order. Those rates 
will be indexed back to the date of the relevant comp4alnts and forward to the proposed March I. 2006 effective date. 
Reparations will be due accordingly and SFPP will calculate the gross reparations that would have been due if all West 
['62,107] Line shippe~ had filed complaints. The difference between that gross figure and the refunds due shippers 
that actually filed complaints will be offset against West Line regulatory costs for the date of thc complaints through 
May 3 I, 2005. Any remaining costs will be amortized over 5 years through a surcharge effective May I, 20~6. n 123 

n 122 Because the interstate portion of Watson Station volumes flow over the West and North Lines, 
regulatory costs involving the Watson Station facilities should be allocated proportionately to the rates 
for those Lines in the absence of a discrete proceeding such as that established in Docket No. 
OR92-8-025 for the Watson Station charges. This will avoid overstating the importance of the volumes 
of this subsidiary asset in allocating coets. The ID recognized that an allocation of regulatory costs based 
on relative volumes of the East Lines, West lane, and Watson Station facilities would distort the 
allocations and therefore attributed only, 5 percent to the Watson Station facilities. Contrary to the 
statement in its text, the ID did not estab|ish charges for the Watson Station facilities in Phase I1. It only 
found that certain costs had been fully recovered and that the existing charges were unjust and 
unreasonable. See ID at P 571-73,586-88. The conclusion here about the allocation of certain overhead 
costs does not change the fact that historically the Watson Station facilities have been a sel~u'ate cost 
center on the SFPP system and as such has had its own rate structure. 

g 

a 

n123 SFPP did n ~  except to the ID's conclusion that it could not recover as regulatory or litigation 
costs sums paid certain shippers to settle some of the complaints filed against its East Line rates. The 
Commission notes that the ID's ruling is cousistent with the.holdlng in Opinion No. 435 that settlement 
costs are hour-recurring costs. In any event, such costs are similar to refunds or reparations which a 
pipeline cannot recover from the shippers who paid an unjust or ~ e  rate. 

qw 

96. The situation for the regulatory costs involved in two ocher assets, the Sepulveda Line and Watson Station facilities, 
is relatively simple. SFPF has been in litigation over the Sepulveda Line rates since early 1995. That proceeding is 
separate and unique and any regulatory costs incurred in that proceeding should be allocated to it alone. Similarly, for 
the period June 1,2005 forward, all litigation concerning the Watson Station charges hes been consolidated in a single 
proceeding and all costs related to that proceeding should be separated. The means for recovering SFPPs prudent 
regulatory costs in the Sepulveda Line and Watson Station proceedings will be addressed in the respective orders on the 
merits of those proceedings. 

6. Arizona Real Estate Tax IssneL 
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97. l h e  l l )  addressed the level of  the Arizona real estate taxes SFI 'P pa~. s on its right-ol-v,a) in that state, how those 

taxes should he allocated bet`'~ t en  carrier  and non-carrier property, and technical accounting issues related to ta', 

refunds received during 1 ~ 9 .  The  ID held that SFPP shmfld lint be permitted to receiver increased real eslate taxes paid 
in 1 ~ ' )  since that increase stemmed from the inclusion ol the I¢)'-)g PPA in SFPl:~s rate base. In doing so. the 11) 

suggest,,:d that the ( 'ommiss ion should pre-empt the le', el ,af taxes in'¢~l', ed Ix.cause the increase in those taxes e.as 

based on a COSl-of-ser', ice element that the Commission should reject, namel~ the I'I'A. l ' he  ll') also held that SFI'*I' 
incorrectl', used Ihe so-called central ', ersus h',..'al method for alh~'aling real estate taxes bet;;een jurisdictional and 

non-jurisdictional elements. Finall ' , .  the II) held that certain refunds recei~ ed in 1999 for the tax ~ears 1995-98 should 
be included in SFPP's cost of  service. SFPP excepts to all three ccm,..'lusions for the reasons discussed belo'.',. The 

{ 7ommission staff asserted that if the ( 'ommission retains its existing Ixllic) of  accepting state taxes, the ( '.ammission 
should require SI:PI ~ to establish that the assessmeni increase has not been offset by increased depreciation. Ref ineo  

t lo lding asserts that SFPP should not r e c m e r  the higher taxes since the) resulted from the inclusion of the 1998 PPA in 

SFPP's property atccounts. 

98. "lhe difficult issue here is the level of  the assessment, which increased bs, some $4 million due to the increase in the 
~ o k  ;a lue  of SFI"P's assets in Arizona ;shea SFPP included the 1998 PPA in its accounts. While state and local 
gm ernments us,.: many factors in determining the assessed ~ alue of real estate, there are no grounds here for disputing 

the connection bet~`' een the increased assessment and the hlclnsion of the 199g |"I'A in SFI'I:'s proper|) accounts. ' ]his  
fact Imrtern places two (- 'ommisshm lxflicies in [xxential conf l ic t  ()ne is the Commission tradition that it v, ill not re',ie;v 
or contradict decisions regarding the level of state and h~al  taxes. ',,. hich are simpl,, accepted as one ,of the pipeline's 

cost-of-sen ice elements. The  t~thcr is that a purchase price that im oh es a premium m er N.~ok ~ alue should not result in 
an increase in costs to the rate-pa) ers except under ~e l l  defined, limited circumstances. The  ID suggests that the 
Commission abandon its current [x~lic,. of  deferring to stale and I~x.'ul government assessment decisions and preempt the 

state assessment decision. SFPP argues that none of this theory applies here. 

99. l ' he  issue here is n,at the assessment, or  chal lenging the State of Arizona's standards or conclusicms in making the 
assessment, but ;'. hether the extra ~ milli~m should IX" included in SFPI*s cost-of-ser~ ice in light of  the ( 'ommission 's  
prior ctvmlusion that the IgOR PPA sh,.mld n,.~t tee used in desiguing the pip, eline's rates. In this ease the ',:'~mmissi~n ~'.ill 

permit SFI 'P to include the additional $4 million in additional real estate taxes in its eosl-~ff-ser~ ice ~ 'causc it is an 
out-of-p,.>cket cash expenditure ',`' ith one condition. The  condition is that if SFF'P pre~ ails in its appeal of  the assessment 
in the state proceedings, the $4 million must Ix: r e m m e d  from its cost of  service (or adjusted to such 1(~ er amount as 
might result), and an' ,  tax refund distributed it, its shippers  

l DO. On the t'.',o secondary tax lx~ints, the ( 'ommission agrees that SFI'I > did not err  in using the traditional alloc'ation 

methcx:l under Arizcmu state h m  R~r allocating real estate taxes bet~een jurisdictional and non-jurisdictional facilities. It 

is also clear the Arizona state real estate tax refund received in lg~9 ',,.'as a non-recurring e ;ent  related to the prior lkmr 

calendar )ears.  As such. SI 'PP is not required to include ill its 19~) cost-of-service a sum that is not related tt~ that year. 

7. Modification of SFPP's Depreciation MethodolngT 

101. At hearing Staff testified that SFPP's depredathm rdtes needed to Ix." modified t,a reflect the dilferenl  o.unlX~Site 
depreciation rates for SFI'P's Fast. West. North. and Oregon I.ines Staff concluded that because im estment m certain 

of  those lines had grown more rapidly than in others, their depreciation rotes should he adjusted. The m stated that 
SFt 'P did not object t{~ the estul',lishnlent 1 '62 .10gl  of ,m~ depreciation rates as h . lg  as the) ;'.ent into ctlect  on a 

prospective basis and recognized the merit  of  adjusting depreciation rates to reflect the expanshms thai have {~¢urred on 
each line. ]Imvever,  the ID concluded that Staffs  prop~sed depreciation meth,.',dolngy ;'.as defective in two ~uys. First, 

Stall la i led to explain hm~ ils concern ~ ith use ol a s ' .stcn|-~ ide depreciation rate squared '̀~ ith tile fact that the meth{xl 
had been in effect since 1991, especially since there ha; e been a number of plant expanskms on %Fl'P's ', arious lines 

I~th |rcfore and at tcr  l¢.~9l. Secoltd, the ID held that Stall had relied '.*n s>stem-v, ide data. rather than l ine-by line data. 

I 
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for two elements of its recent depreciation study - survlvor curves and net salvage-Staff excepts to the lD's conclusions 
and reiterates its position that line-by-line depreciation rates for most elements will result in rotes that are just and 
reasonable by more accurately assigning costs. It asserts that system-wide survivor and salvage curves are reliable 
because the data on individual lines would result in small samples and could yield inconclusive curves. SFPP supports 
the ID's conclusion that consistency is required. It asserts that the Commission's general instructions regarding 
depreciation rotes provide that depreciation shall be described by account, and not individual system components, 
absent a specific request of the carrier, nl24 It states that SFPP did not request component rates and in fact opposes 
them, preferring to retain its current composite rates. SFPP further asserts that while the Commission has approved 
component depreciation rates for gathering and other facilities that have shorter economic lives than the remainder of a 
pipeline system, it has not approved component rates for segments of a system when each segment has the same supply 
and the same projacted rotes. SFPP asserts that Staffs 1991 depreciation study underlying SFPPs current depreciation 
rates recommended use of account-by-account rates even though expansion occurred on only some of SFPP's lines. 

n 124 Citin8 18 C.F.1L PL 32, General Instruction 1-8(b). 

g 
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102. The Commission will affirm the continued use of system-wide depreciation accounts for SFPP. As regards SFPPs 
argument that component costs should not control, the Commission has concluded that SFPPs East, West, Notlh, and 
Oreson Lines should be treated as separate assets for rate purposes. As such, it is by no means clear that treating them 
as separate components for deweciation purposes would be i m p .  Moreover, as Staff points out' a specific type of 
asset within an account may age at the same rate regardless of the location of the asset on the system, but the 
distribution of that aging (and therefore the composite rate) may vary depending on when the investments were made 
and the total amonnt. However, in the instant proceeding the Commission is examining under its rate jurisdiction only 
the rates for the East and West Lines, and is taking no action on the costs or rates for the North and Oregon Lines. Thus, 
reallocating the depreciation costs for the entire system in this proceeding would require the Commission to address 
assets and costs that are not before the Commission in this proceeding. 

8. Other Cnst-of-Servlee Issues. 

103. On exceptiom SFPP opposes six other rulings on trot-of-service issues. The first involves the write-off in tes~ year 
1999 of the central control software program that SFPP was developing before its acquisition by KMEP. The ID held 
that the rote-payers received no benefit from past costs incurred prior to the write-off and denied the costs. SFPP asserts 
that this ruling is i n c o m ~  because it is not supported by evidence that the undertaking was imprudent and the rallng 
would discourage irmovation~ It concludes it should be permitted to amortize the write-off over 5 yearn Staff and 
Western Refinery support the ID. Since the record does not support a conclmion that SFPP% efforts to adopt a more 
efficient way of disl~ching its system were imprudent, the Commission will permit SFPP to write of 50 percent of the 
development costs over a five-year write off beginning in 1999. This is consistent with a long standing policy in 
Commission electric regulation that permits 50 percent of the prudent costs of cancelled investment to he recovered by 
the regulated entity, n!25 This policy creates incentives for prudence and efficiency in pursuing investment in plant, 
equipment, and software without placing all risk of failure on the regulated entity. The Commission further notes that 
since the write-off will he completed in the locked-in period and the cost will not he included in SFPWs Wospecfive 
rates beginning May I, 2006. 

n125 Pub//c Serv/ce Company of New Mexico, 75 FERC P 61,266 at 61,859 (1996), but see 
Southern California Edison Co., 112 FERC P 61,014 at P 58-61, reh'g denied, 113 FERC P 61,143 at 
9-15 (2005), where 100 percent recovery was permitted when the regulated entity had no control over the 
decision make the investment and the company's shareholders would not share in the benefit. 

I I  

e 
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104. The ID rejected SFPPs propoeed adjustment to its 1999 cc6t~f-serviee by excluding the reversal of a $1.5 million 
maintenance cost accrued in 1998. As SFPP explains it, it accrued $1.5 million in 1998 for expenses that it had not yet 
incurred, and excluded the same sum in 1999 because the related work was not needed and would not be performed. In 
other words, SFPP concludes that because it did not actually need to make the accrual in the first instance in 1998, 
elimination of the expense in both years leaves the actual cost-of-service in the same position as if the accrual had not 
been made. Staff and Western Refinery support the A U .  The Commission accepts SFPPs reasoning on this point 
because the elimination of the costs in both years is offsetting. 

105. The ID rejected SFPP's efforts to include a 3 percent salary increase in its cost of service that resulted from its 
calendar year 2000 merit increase program. Because the Commission is relying ['62,109] only on a 1999 calendar lest 
year, this point is moot. The ALl  also rejected SFPPs proposal to average its 1999 and 2000 oil losses and shortages. 
SFPP asserts thai the 1999 figures are not repcesentative, a position Staff and Western Refinery say is not suplx~ed by 
SFPPs actual experience. Given the Commission's use of the 1999 cost-of-service year, the ID is affirmed. The ID also 
rejected SFPP's proposed adjustment to reflect increased power costs that became effeOJve on January 4, 2001 as a 
result of increased electric rates in California. SFPP presents four pages of argument why this adjustment was 
appmpciate and is long term in nature. As Staff replied, the short answer is that this increase is far outside the test period 
and is the type of operming cost that wo~Ad be subsumed within the Commission's annual indexing methodology. The 
indexing pmeedure provides a simplified m ~  of recovering the net increases based on changes to the PP1. n 126 As 
was discussed in the June 1 Order, the Commission's regulatory structure requires the carrier to demonstrate that there 
was a substantial divergence between the cost increases that it actually incurred and the relief provided by the index. 
The increase in power costs is a classic example of the type of cost that is governed by the indexing procedure and the 
rationale contained in the June 1 Order controls here. The ID is affirmed on this point. 

n126 Compete the costs for the years 2000 and 2001 as reflected on Page 700 of SFPP's 2001 FERC 
Form No. 6 Report. The total cost of service for 1999 was $88,870,968 and for 2001 was $89,487,649, a 
difference of, 7 percent (0.007). The percentage increase permitted by the indexing methodology in 1991 
was, 9565 percent (0.009565). See Revisions to Oil Pipeline Regulations Pursuant to the Energy Policy 
Act of 1992, 99 FERC P 61,219 (2002). 

D. The West Line Turbine Pael Rates 

106. The Remand Opinion held that the Commission erred in Docket No. OR92-8-000, et al. when it declined to 
determine whether SFPPs West Line turbine fuel rates were just and reasonable. Therefore, on remand the Commission 
mus~ address the complaints flied asaimt  those rutes on the merits and determlne a just and reasonable rute for the 
U a n s ~ o n  of turbine fuel. The technical difficulty presented on remand is that only the turbine fuel compooant of 
SFPPs West Line rates is before the Commission in Docket No. OR92-8-000, eta/. The projected volumes for that 
service were 365,000 barrels per year in comperison to total 1993 volmnes on the West Line of 32,850,000, or 
appfoximutely 1 percenL The challenge here is to determine a just and remonable rote for this relatively small portion of 
West Line volmne~ without undue administrative expenses, including the additional regulatory costs that will apply to 
the service if  litigation proceeds beyond the compliance phase. 

107. The Commission's June 1 Order deferred action on the turbine fuel rates until the Commission had an oppofttmity 
to review litigated West Line rate issues to determine if  there are any issues unique to those rates that might muterially 
influence the calculation of tbe turbine fuel rote. Based on the analysis in the proceeding cost-of-service section of this 
order, and a review of the Opinion No. 435 Order ,  the Commission concludes ~ t  it is Qot necessary to send this 
matter to hearing and the matter should be resolved on the instant record. The Opinion No. 435 Orders made formal 

O 

g 
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rulings on all issues that affect the cost of service for both the West and East Line rotes and established standards for 
allocating the costs between them. One highly technical issue, the separation of volumes and costs between 
jurisdictional and non-jurisdictional services for the West Line rates, was not ruled on in Docket No. 0R92-8-000, et 
al., but neither was it contested. 

108. Therefore, SFPP should make a compliance filing u.,~ing the 1994 cost-of-service included in its last compliance 
filing in Docket No. OR92-8-(R30, eta/. and use the allceatio~s between the East and West Lines containecl therein to 
complete a West Line cost-of-service, including the application of the income tax allowance methodology adopted here. 
Once the West Line costs are derived from the system-wide 1994 test year, these would then be allocated 
prolmrfionateiy by volume to the actual turbine fuel volumes ~ in 1994. SFPP must then prepare a related rote 
filing that establishes an interim just and reasonable rate as of.lanuary I, 1994 and then index this interim West Line 
turbine fuel rate forward to Decemher 31, 1998. Thereafter, if a lower rate results from the use of the 1999 cost of 
service, the West Line rate after January I, 1999 will he based on that cx~t-of-service. Otherwise the existing 1994 rate 
will be indexed forward to April ?,0, 2006. 

F- ]~dlogl l iea lJamm 

109. The ID's discussion of reparation addresses three main issues. After summarizing the filings SF'FP made to comply 
with the Commission's Opinion No. 435 Orders, the ID first staled that none of the East Line rates under review here 
were grandfathered. The ID then proceeded to analyze Arizona Grocery Co. v. Atchison, T. and S. F. Ry. Based on that 
analysis, the ID concluded that reparations would be available for two years before the East Line complaints at issue in 
this proceeding. The ID also concluded that Arizona Grocery does not preclade awarding reparations for two years 
before the filing of the complaints against the West Line rates at issue here. 

110. On exceptions, SI=PP asserts that the ID misapplied Arizona Grocery. arguing that the Commission established 
final East Line rates based on the 1994 c~t-of-scrvice developed in Docket No. OR92-8-000, eta/. and then indexed 
those rates forward to August 1, 20(30. It argues that this precludes setting an East Line rate that is lower than the 
indexed rate for the period between t994 and August 1, 2000, and that ~ e  East Line rates ['62,1 I0] may be modified 
only prospectively. SFPP also asserts that awarding reparations for the East Line rates would be inconsistent with the 
standards established by the Commission's indexing procedures. SFPP further argues that the Energy Policy Act of 1992 
(EP Act) bars pre-complalnt relief of any complaints that were filed against the grandfathered West Line rates.. 
Moreover, on exceptions Chevron argues that it is the succeasor-in-interest to TRMI n iT /and  should be able to obtain 
reparations from the date of the TRMrs complaint. Ultramar asserts that the ID could lead to an erroneous reading of 
the ICA that would restrict pre-complaint relief. Western Rcf'mety asserts that SFPP's reading of Arizona Grocery 
would eviscerate the two year pre-compliant relief available under the ICA and would be inconsistent with the 
statements in the Opinion No. 435 Orders that the rulings in those orders would not preclude reparations here. On reply, 
SFPP argues that the Commission has slated numerous times that Chevron is not entitled to substitute itself for TRMI 
and thereby obtain complainant and reparations status. 

niT/Texaco Refinew and Marketing, Inc. 

g 

I l J  

I 11. The first step is to summarize what Ar/zona Grocery holds and how it has been applied to date in the various 
dockets at issue here. Simply put, Ar/zona Grocery holds that once the Commission establishes a prescriptive, final rate, 
that m ~  may only be changed prospectively. On appeal of the Opinion No. 435 Orders, the issue before the co~'t was 
whether the Commission had established such a rate. The court upheld the Commission's position that it had estabfished 
only interim rates as of August I, 2000, and that therefore those rotes could be modified by subsequent Commission 
orde~ and the related compliance filings. Thus, the rates established on an interim basis es of August l, 2000, became 

m 
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final o~y  after the Commission accepted SFPP's last compliance filing to Opinion No. 435 Orders and ruled on related 
reheating requests on September 26, 2002. n128 The Remand Opinion also held that a shipper patty must actually file a 
complaint to be eligible for reparations and intervention alone was inadequate to establish standing for repermions, n129 
Thus, the Remand Opinion established the time frames to which Arizona Grocery applies and the threshold requirement 
for reparations. 

n128 Remand Opinion at 1305, citing SFPP, L.P., 98 FERC P 61,177 at 61,657 (2002) (September 
26 Order). 

n1291d. 1310. 

m 

I l l  

I 1  

Q 

a l l  

112. What the Commission did in the Opinion No. 435 Orders was to establish SFPP's East Line rotes as of January 1, 
1994, the beginning of the relevant test year, and then index the rates forward to an effective date of August 1, 2000, 
subject to suspension and refund. At that point the rate applied to all East Line shippers regardless of whether they were 
complainants in Docket No. OR92-8-0GO, eta/. and these shippers could get refunds if the East Line rates were lowered 
for the period after August I, 2000. Since the East Line rates were not grandfathered, reparations were due eligible 
shippers (those filing complaints before August 7, 1995) with certain narrow exceptions thai were limited by statute. 
n130 After several adjustments those rates became final rates for p~aposes of Ar/zona Grocery when the Commission 
issued its September 26, 2000 order and there were no further administrative actions by the Commission. Thereafter 
those East Line rates were remanded on July 24, 2004, and as such ate now before the Commission for revision. This 
has the effect of reopening those East Line rates and requires the Commission to establish new East Line rates based on 
a revised 1994 cost-of-service. Once the Commission accepts the revised East Line cost-of-service, a new set of East 
Line rates must be designed based on that cost-of-service and indexed forward to August 1,2000. 

n 130 The Commis,~ion's determinations in this regard were also upheld. Id. 

i 

I 

i 
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! 13. Under the Commission's indexing procedures, those revised East Line rates would be further indexed to establish 
their current level us of December 31, 2005. Thus, if the complaints filed in the consolidated dockets in OR96-2-000, et 
a/. result in lower rates for the F.~tst Line Ihan those in effect on January 1, 1999, as indexed forward from January 1, 
1994, any further reduction could be prospective only from the date established by this order. By way of example only, 
assume thal the new East Line rote established by this order would be $1.00 on January 1, 1994, and the indexed rate 
wotdd be $1.10 on August 1, 20(~ and $1.20 on May 1, ~ (the target date of new interim rates in this proceeding). 
These levels ultimately becorue the January 1, 1994 indexed final rates adopted by the Commission in this decision for 
Docket No. OR92-8-000, et a/. The projected final rate developed from the 1999 cost-of-service in Docket No. 
OR96-2-000, e: a/. are $1.05 as of August 1, 2000 and $1.15 as of May l ,  2006. This latter and lower rate of $1.15 
would be effective prospectively on May 1, 2006 because the East Line rates previously established in Docket No. 
OR92-84)00, et al. are subject to the Arizona Grocery doctrine. 

114. Under these circumstancee no reparations are due for most East Line shippers because any new East Line rote 
based on the 1999 cost-of-service may be prospective only as of May 2006 at the $1.15 level, n 131 However, there is 
one situation where an East Line shipper may be eligible for reparations for complaints filed against the East Line mtns 
between August 8, 1995 and August 1, 2000. If such a shipper had not filed a valid complaint against the East Line rates 
before August 7, 1995, it would not have beretofofe received ~ t i o n s  for East Line movements occurring before 
['62,111] August 1,2000. n132Undersuchcireumstaneas thecomplaihing East Line shipper may receive reparations 
for a period two years before its complaint, and forward to August I, 2000, the date the new Falst l ine  rates became 

I 
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applicable to all shippers. However, this will occur only if the rote paid in the reparations period was higher than the 
Arizona Grocery rate for the same period. The Commission did not intend in its prior orders that reparations would he 
available for all complaints filed against the East Line rates between August 1995 and August 1,2000. 

n131 Conversely, if any newly designed rate based on the 1999 cost--of-service is higher than |he 
East Line rate in effect on August I, 2000, the issue is moot. 

n 132 Cf. Remand Opinion at 13 I0. 

a l l  

l i t  

115. Moreover, the Commission reverses that A U ' s  ruling that the 1988 PPA should be removed for p u ~  of 
calculating reparations that ate due for the East Line rates before August I, 2000. Opinion No. 435-A afforded 
complainants an opportunity to pursue the issue further in the context of complaints filed after August 1995. n133 
While the complaipa~nts provided extensive evidence on the relevance and impo~X oftha 1998 PPA, they did not do so 
with regard to the 1988 PPA. Therefore, for the same reasons as in Opinion No. 435-A, the Commission will not pursue 
the further in either of consolidated proceedings at issue here. 

n133 91 FERC at 61,506-07. 

I t  

MII 

Q 

g 
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116. Two additional issues raised here turn on the technical requirements for filing a complaint. The first is an argument 
by Ultramar that the ID could lead to an ern3neons application of section 1803 (b) of the EPA that would restrict 
pre-complaint relief. Ultramar notes that it filed complaints ageins~ SFPPs West Line rates on October 21, 1996, and 
against the West, East, North, and Oregon Line rates on November 2 I, 1997, and amended those complaints on January 
10, 2000. It notes that Tosco also filed complaints against all West, East, North, and Oregon rates on April 28, 1998, 
and that both companies filed further complaints against those rates on August 17, 2000, and August 2l ,  2000, 
respectively, n134 UItramar asserts that since the Commission foand thai certain of the West Line rates were no longer 
grandfathered as of 1995 and others as of 1997, that complaints filed against those rates after those dates were not 
required to show substantially changed circumstances. Thus, pre-complaint reparations would not be barred as to those 
complaints by section 1803('o) of the EP Act because the rates would no longer be grandfathered at the time those 
complaints were filed, nl35 The Commissioo agrees with this analysis. However, such complaints may he barred from 
some portion of pre-complaint repemfions by the Arizona Grocery doctrine for the same reasons stated in the discussion 
of the ~ Line talus. Specifically, a rate established in the first complaint that prevails against specific West Line rates 
establishes a just and reasonable mte and rate floor that could limit the reparations or refund that could be obtained from 
subseqmmt complaints. 

n 134 Ultramar also filed a complaint against the Watson Station charges on August 30, 1996. 
Ultram~s concern does noc reach those rates because the Commission has held they are not 
grandfathered. 

nl35 Section 1803(b) oft.he Energy Policy Act, Pub. k 102-486, 106 Slat. 2772 (1992) (EP Act). 
Section 1803(aXl) provides that any rate in effect fo~ the 365-day period ending on the date of the 
enactment of this Act shall be deemed just and reasonable (within the meaning of sec~on 1 (5) of the 
Interstate Commerce Act). 

I I  

I 
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117. The remaining repetation issues involve Chevron's continuing quest for complainant status before July 3, 2003. On 
October 23, 2003, the Commission accepted a complaint Chevron filed against SFPP% North, East, West, and Oregon 
Line rates, as well as the Watson Station Drain-Dry facilities, n136 The Commission had previously rejected as 
inadequately filed a complaint Chevron filed on February l I, 2002, n137 and denied reheating and reconsideration of 
that decision, n 138 However, in the proceedings below Chevron asserts that it succeeded to the complainant interests of 
TRMI as a result of its merger with Texaco on Octol3cr 9, 2001. The ALl in this proceeding rejected this argument on 
April 12, 2002. n139 On exceptions, Chevron first revisits certain arguments related to its intervention status in Docket 
No. OR92-8-000, et al. It also urges the Commission to reverse the ALI's April 12 ruling. SFPP opposes Chevron's 
arguments at length. The Commission rejects Chevron's arguments. 

II1 n136 Chevron Products Company v. SFPP, L.P., 105 FERC P 61,142 (2003), Docket No. 
OR03-4-000, held in abeyance pending this order. 

O n137 Chevron Products Company v. SFPP, L.P., 99 FERC P 61,196 (2002). 

nl38 Chevron Products Company. SFPP, L.P., 100 FERC P 61,231 (2002) and 103 FERC P 61,231 
(2003). 

n139 Texaco Refining and Marketing Inc. v. SFPP, L.P., 99 FERC P 63,009 (2002) (April 12 
Order). 

g 

I 

118. Chevron's first assertions reiterate why its initial intervention in Docket No. OR92-8-(K~, et al., should grant it 
complainant status based on its protest against SFPP's proposed Tariff Nm. 15 and 16 in September, 1992. The 
Commission concluded that this protest had nothing to do with the West Line rates, n 140 These decisions eliminated 
any prospect that Chevron would be deemed to have filed a complaint against the West Line rates more than 365 days 
prior to the enactment of the EP Act. Chevron eventually filed a complaint against all of SFPPs West Line rates in 
August 1993, but failed in its efforts to relate that complaint back to its prior protests. As such, Chevron was required to 
prove substantially changed circumstances, and like the other West Line complainants in Docket No. OR92-8-000, et 
a/., it failed to meet its burden. On appeal, the Remand Opinion held that the Commission properly denied Chevron 
complainant status besed on Its interventions and protests prior to July 1993 and rejected [ '62, I 12] Chevron's relation 
back theory in a footnote, hi41 Its attempt to relate its July 1993 complaint against SFPPs West Line rates to 
proceedings involving SFPi's East Line rates is rejected here for the same reasons as stated in the prior orders. 

qlm 

411 

n 140 See SFPP, LP., 65 FERC at 61,3"78 (1992); SFI~ ,  LP., 63 FERC P 61,104 (1993). 

n141 Remand Opinion at 1311-12. 

g 

119. The ALI's April 12 Order contains an exhaustive analysis of why Chevron failed to establish that it is the 
successor-in-interest to the second round of complaints filed against SFI~s  West Line rates (among others) beginning 
December 1995 by TRM1 and others. Chevron intervened in these proceedings in May 1996. The ALl held that 
Chevron had no( adequately documented that it was a successor in interest, that granting successor status would result in 
confusion regarding rights to rel~wations, and that the relation-back doetrine did not apply to Chevron's 1996 
intervention. On exceptions, Chevron disputes each of these rulings, and further argues that cqultable considerations 

I 
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require granting it complainant status before July 3, 2003, the po/nt at which it finally filed an adequate complaint in 
Docket No. O R 0 3 ~ .  These equitable factors am that SFPP would retain profits that were unjust and unreasonable 
at Cbevron's expense, that Chevron was never given nmice that its reparation rights would be terminated in the absence 
of a complaint in light of the long delays involved in these proceedings, that the AI.2 applied FERUs procedural rules 
too narrowly to Chevron's injmy did so in a manner that was too protective of SF'PP, and that the A I J  erred by not 
recognizing that an intervenor has the same reparation dghis as a complainant. 

120. None of these arguments suffice. The ALl exhaustively examined the documentation involved and reaso~bly 
concluded that Chevron had not proven that it was the successo¢ in interest to TRMI. This is penlcularly true since in a 
complaint filed on January 10, 2000, Equilon Enterprises, LLC (Equilon) claimed that it was the successor in interest to 
TRMi. n142 Thus, any successor in interest status is at best ambiguous. Moreover, the ALl correctly concluded that 
there is another problem. Different shippers ship oil products from different facilities and in different volumes. It is 
undisputed that in 1995 Chevron and TRMI were different shippers. Thus, both Chevron and TRMI shipped petroleum 
products from separate facilities in California, as TRMI did from its. As the ALl points out, granting Chevron successor 
status would allow it to obtain reparations for flows from its facilities before the merger in 2001, even though during 
that period complainant status attached only to TRMI's flows and these were clearly different than Chevron's flows. 

9 1  
n 142 See Exhibit A to SFPP's October 19, 2004 filing in Docket No. OR96-2-000, et. al. 

I I  

J 

121. The ALl was correct in refusing to give these different flows the same legal status because the complaint status for 
the different flows arose at different times. This was particularly wise given that a dispute about which entity is the 
proper sucomsor in interest to TRM1 is reflected on the face of January 1O, 2000 Equilon complaint. Keeping the flows 
separate for accounting and reparations purposes was the prudent thing to do under these circumstances. In any event, 
the ALJ's April 26 Order was notably evenhanded in this regard. He denied successor in interest statm to the assets and 
entities in other mergers, or transfers of assets, where the ownership of the assels prior to the transaction involved 
parties having different legal identifies, n143 The only exception was the substitution of Western Refinery for Refinery 
Holding Company when the latter became Western Refinery through a bankruptcy proceeding. All that entailed was a 
name change for the entity controlling a given set of assets, and hence the related shipments, with<mr any reallocation or 
change in the title to the assets among entities that had previously had sel~arate legal status and separate transportation 
interests. Where the recoed suggested that there could he confusion about which entity shipped which volmnes from 
what assets, and in what time frame, the ALl uniformly denied successc¢ in interest status. 

n143 April 12 Order at 65,034-35. 

6 

411 

g 
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122. Regarding Chevron's other claims, as was previously discussed, the Remand Opinion made quite clear that 
intervention does not support the complainant status necessary to support a claim for reparations, n144 The Remand 
Opinion also rejected the relation-hack argum~nl in supporl of an effort to relate an evanluul complaint back to earlier 
interventions and proofs .  This was true even though all those filings involved pleadings directed against the East Line 
rates. The fact that they were made at different times was sufficient to defeat the relation-back plea. The result should be 
no different hare and would undercut the clear distinction between interventions and complaints. The EP Act is clearly 
intended to discourage complaints against oil pipeline rates n145 and acquiescing in the relatlon-back theory would 
have the opposite effect. 

nl44 Remand Opinion at 1310. 

g 
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123. Moreover, as the A l l  found, consistent with its formerly passive approech to these proceedings, Chevron did 
nothing to avail itself of an opportunity in 2000 to file amended or additional complaints, and did not file a legally 
sufficient complaint until July 2003. SFPP correctly notes that it never conceded complainant status to Chevron before 
2003, and correctly asserts that the fact that Chevron filed testimony under its 1996 intervenor stains is an inadequate 
basis upon which to grant it complainant status. While there was a long delay between Chevron's filing as an intervenor 
in May 1996 and the Commission's statements in Order No. 435-A (May 17, 20GO) that complainant [*623 13] status is 
required, n146 that delay does not relieve Chevron of the obligation to have acted aggressively to protect its own 
interests. The relevant case stales that each shipper must filed its own complaint to have any eligibility for reparations 
status. The AIJ 's  April 26 order is affirmed on this point. 

g 

qg 

O 

Ot 

n 146 Opinion No. 435-A, 91 FERC at 61,514 (20(~). 

F. Issues Rt~ardina the Cnmml~taQ's ln~k.tino Procedur~ 

124. On exceptions BP West Coast asserts thai any inflation adjustments that may have been built into the rates at issue 
here are not grandfathered and may be challenged by complaint. It asserts that therefore any issues related to inflation 
adjustments may he addressed in the compliance phase. BP West Coest also asserts that inflation adjustments can he 
challenged through complaints, that it has done so here, and that certain adjustments should he rolled beck in the 
compliance phase. SFFP responds to BP West Coast's assertions with three pages of argument asserting that BP West 
Coast has not challenged any of the index adjnstmants related to the rates at issue here. While conceding that any index 
increases to the underlying base rates are reduced in a proportional reduction to reductions in the hese rates, SFPP 
argues that there is no basis in this i~cceedin8 for a complete reduction of any index-bssed increases to the base rates at 
issue here. In particular, it asserts thai BP West Coast has failed to challenge SFPPs North and Oregon Line index 
adjustments and that there is no basis here for rolling back prior adjustments. In addition to these arguments, SFPP and 
Indicated Shippers have pending rehearing requests of the Commission's June 30, 2004 Order accepting SFPP's index 
filing besed on SFPP's calendar year 2003 cost increases, n147 

n 147 SFPP, L.P., 107 FERC P 61,334 (2004) (June 30 Order). The case involves Docket Nos. 
IS04-323-0~) and 001 and reviews SFPP's May 19, 2004 index filing. 

g 

41, 

41; 

4 D  

125. When SFPP made its 2004 filing to recover its 2003 year costs increases, Indicated Shippers challenged the 
integrity of the index, asserting that it was impossible for them to verify the accuracy of the calculations because SFPP 
controlled all the relevant information. They further asserted that SFPP overstated its 2003 costs and was substantially 
over-recoverlng them. They asserted that an income lax allowance was included in the index filing and objected that 
such a cost component was illegal based on the ruling in the Remand Opinion. n148 They therefore concluded that they 
had "alleged reasonable grounds for asserting that the rate increase was so substantially in excess of the actual cost 
increnses incurred by the carrier that the rate is unjust and unrensortable.' n149 At bottom, they argue that because 
SFPPs rates were already tmjnst and unreasonable, any increase necessarily results in a rate that is unjust and 
~ e .  They assert that the June 30 order did not edequately eddress these concerns. 

n148 Because the Remand Opinion was dated July 24, 2004, and the Commission's order on the 

I 
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index issued on Jane 30, 2004, this accorded Indicated Shippers an opportunity to include this argument 
in their rehearing request. 

n 149 Citing the June 30 Order at P 5. The quoted language was derived from t8 C.F.R. § 
M3.2(c)(1). 

q l l  
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126. The Commission will deny rehearing of both SFPP's and Indicated Shippers' rehearing requests. SFPP is correct 
that the Commission had not previously suspended index rate increase or subjected the increase to a refund obligation. 
However suspension is a matter for the Commission's sole discretion. In June 2004 when the Commission acted it had 
made no final determination whether the Noah and Oregon rates were grandfathered because requests for rehearing of 
the Commission's March 2004 order were pending. While the Commission could lift the suspension and refund 
obligation attached to those rates, it sees no need to do so until all matters ate nomplated in this proceeding. Given the 
complexity of the litigation here, the Commission's action was reasonable and the suspension will remain in effect. 

127. The Commission also concludes that Indicated Shippers' request for rehearing should he denied. As noted, 
Indicated Shippers assert that they "alleged nmsonable grounds for asserting that the increase is so substantially in 
excess of the actual cost increases incurred by the carrier that the rate is unjust and unreasormble." The request for 
reheating has three specific points: ( 1 ) What is the standard for a protest, an allegation or a showing? (2) If the standard 
is a showing, how can protestors meet that burden since the pipeline controls all the information? (3) Since the 
underlying rates are being adjudicated in D~cket No. OR96-2-000, eta/., will SFPP have the burden to prove that its 
actual ec~ts increases between 2002 and 2003 were sufficient to qualify for the index increase that became effective in 
2004? The answer to these questions lies in the Commission's pest explanations of the indexing regulations, all of which 
have been explained in prior orders involving SFPP. nlS0 

n 150 See SFPP, L.P., 96 FERC P 61,322 (2001) at 62,272, and SFPP, L.P. 102 FERC P 344 at P 
10. 12. 

q D  

Q 
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128. Moreover, in Order N¢~. 561 and 561-A the Commission specifically addressed what could he protested in the 
context of a filing, n151 The Commission made clear in those orders that in an index proceeding it is only the amount of 
the increase in the underlying rate that may challenged, not the level of the resulting rates, n152 The ['62,114] two 
Orders ate equally clear that if a shipper wishes to challenge the level of the rate that re,,tults from an indox-based 
increase, the shipper must fde a challenge against the base rote that has been indexed, n153 The answer to the first 
question is that the shipper must allege reasonable grounds that the rate incense is so substantially in excess of the 
carrier's actual cost inc~ase that the resulting rate would he unjtm and unreasonable. This can he done on the basis of 
the information contained on Page 700 of the carrier's annual FERC Form No. 6. n154 Page 700 of SFPP's 1993 FERC 
Form No. 6 report disclcaes total jurisdictional expenses and total jurisdictional revenues for the years 1992 and 1993, 
thus permitting a coml~ison of one yea~s expenses with the other, n155 This can he used to determine the percentage 
increase in the expenses and calculate the percentage increase. In 1993 SFI'Ws increase in costs exceeded the percentage 
increase permitted by the Commission's index for rote increases. 

n151 Revision to Oil Pipeline Regulations Pursuant to the Energy Policy Act of 1992, Order No. 
561, FERC Slats. & Regs. P 30,985 and Order No. 561-A, F I ~ C  Stats. and Regs. 31,000 (1994). 

n152 Opinion No. 561 at 30,955; Opinion No. 561-A at 31,103-104. 

J 
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n 153 Opinion No. 561 at 30,955 and Opinion No. 561-A at 31,104. 

nl54 Opinion No. 561-A at 31,098. 

n155 The expense accounts are Operating and Maintenance Expense, Depreciation Expense, 
AFUDC, Amortization of Deferred Earnings, Rate of Return, Return on Rate Base, Income Tax 
Allowance, and Total Cost of Service (Lines I through 9) The remaining three lines are Total Interstate 
Revenues, Throughput in Barrels, and Throughput in Barrel-Miles. The underlying accounts are required 
to conform to the Commission's Opinion No. 154-B costing methodology. 
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129. Under the Commission's regulations the increase can only be unjust and unreasonable if the increase in the rate so 
substantially exceeds the increase in the carrier's costs that the amount of the increase is unjust and unreasonable. 
Indicated Shippers argue hem that the increase is unreasonable because the profits earned under the bese rate are 
unreasonable, and allowing the index to go into effect will result in profit margins that are even more ~ a b l e .  But 
as has been previously discussed, the matter of the reasonableness of the base rate, and as such the profit margin that 
results, can be examined only in a complaint proceeding. Under the Commission's regulation% if the base rate is 
reduced, the increase in the dollar amount generated by the index is proportionately reduced. Because the index operates 
on the basis of system-wide costs and revenues, any concerns about the level of the base rate after the index is applied 
can be addressed only in complaints directed against a specific rate. As such, the fact that the index may include an 
increase in an underlying tax allowance, which Indicated Shippers consider to be of questionable legality, is irrelevant 
to the index computation since an income tax allowance is an existing component of the rate design that can he 
modified only in reslxmse to a complaint. 

130. At bottom, all that can be challenged during an index rate woceeding is whether the increase in the rate so exceeds 
the increase in the cartier% costs as to be unjust and anreasonable, or the accuracy with which SFPP reported them in 
1993. The first test fails because the percentage increase in SFPP's costs in 1993 exceeded, as those costs were reported, 
the increase permitted by the index. Thus, for the year 1993, the sole issue is whether SFPP accurately reported the 
costs. While it is true that only SFPP has control of the undcdylng cost data, the remedy is to file a complaint s~ating the 
costs involved in the filing at issue are incorrect. This would not, contrary to what Indicated Shippers seem to imply, be 
the equivalent of a complaint against the bese rates for the purpose of examining rate design. Thus, to the extent 
Indicated Shippers attempt to attack the reasonab/eneas of the North or Oregon Line rates, or costs of ~ lines that are 
embedded in the index, that effort must fail. To the extent that Indicated Shippers* protest is directed to the resulting 
level of the East and West Line rates, any adjustment to those rates is addressed in the portions of this order dealing 
with Docket No. OR98-2-0~0, eta/., not here. Rehearing is denied regarding SFPI 's  1993 indexing of the West, East, 
North and Oregon line rates. 

131. The ID addressed certain jurisdictional and threshold issues related to the Watson Station charges and to SFPP's 
adding an additional origination point at East Hynes, California. The ALl  huld that charges for the Watson Station 
Drain Dry facilities were not grandfathered. The ALl  further held that SFPPs creation of an additional origination point 
at East Hynes created a new service and therefore was not grandfathered, nl56 On exceptions SFPP asserts that those 
issues were simply not before the ALl at the time he issued the 1D. Ultramar asserts that the ID erroneously concluded 
that SFPP should continue to publish the Watson Station Drain Dry charge as a separate rate. It asserts that the ID first 
found that the Watson Station Drain Dry rates were not gmn~athernd and that all capital investment in those facilities 
had been recovered. Ultramar therefore concludes that the Watson Station facilities should be folded into the West Line 
rate strueture. SFPP replied that Ultramar had not demor~tmted that there were reasonable grounds to eliminate the 
Watson Station Drain Dry facilities as a separate cost center with its own rates. BP West Coast supports the ID. arguing 

g 
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that none of SFPP's rates was ever grandfathered, including the Fast Hynes rates. 

n156 ID at P 581-85. 
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132. The Commission concludes that Ultramar's arguments regarding the Watson Station Drain Dry facilities are 
premature, and therefore so is SFPP's reply. By way of background, the ALJ found that the charges for the Watson 
Station Drain Dry facilities were not grandfathered in Phase I of Docket No. OR98-2-000, et al. The Commission's 
'March 26, 2004 order reviewing ['62,115] the ALI's Phase I determinations deferred decision on the jurisdictional 
status of those charges until the reviewing court acted on the Commission's earlier determinations in the Opinion No. 
435 Orders. n157 The June 1 Order concluded that the Watson Station Drain Dry facility charges were not 
grandfathered based on the effective dates of those contracts, nl58 However, since the Phase I decision did not address 
all of the costs relevant to the Watson Station Drain Dry facilities, but only their rate base, the Commission set the issue 
of the just and reasomthle rate for heating in a separate proceeding, n159 Since Ultramac's argument is based solely on 
the ALI's  prior, and yet to be reviewed, determination regarding the rate base issue, it is premature to determine whether 
the Watson Station Drain Dry facilities should continue to have a separate rate. Finally, the Remand Opinion resolved 
the addition of the East Hynes origination point in the Commission's favo¢ hi60 and on the grandfathered status of the 
West Line rates. There is no need to discuss these issues further. 

I '  
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n 157 SFPP, L.P.. 106 FERC P 61,300 at P 2-3 (2004) (Match 2004 Order). 

nl58 June 1 Order at P 31-36. 

n159Jene 1 Order at P 36,74. 

h i60 Remand Opinion at 1272-73. 

H. C~nnllance FIKnR and Related Prnenedinn.  

133. This order requires S I~P  to make several complianee filings that have two elements. These comprise a 
cost-of-service for the relevant service and period that conforms to this order and a related bet ~ t e  rate filing that 
conforms to the cost-~f-servlce. These filings include: (1) a revised cost-of-service for the West Line turbine fuel 
service based on the 1994 and 1999 cc~t-of-service established here and in the Opinion No. 435 Orders, together with 
an interim just and reasonable rate determined as of the first day of each year, (2) the indexin 8 of each of those turbine 
fuel fates forward to April 30, 2006 and inclusion of the lower of the two rates as an interim rate applying to all West 
Line snippers on May I, 2006: (3) a revised East Line ~ t -of -serv ice  in l~cke t  No. OR92-8-0~, et ai. based on the 
1994 cost of service, together with just and reasonable rates that sh~dd be Indexed forward to April 30, 2006; (4) a 
revised East Line cost-of-service based on the 1999 cost of service in Docket No. OR96-2-000 et aL, together with 
interim just and reasonable rates that should be indexed forward to April 30, ~ ;  (5) the filing of the lower of those 
two sets of East Line rates as interim rates applying to all snippers on May 1, 2006; (6) developing a West Line cost of 
service for 1999 and interim just and rcesonanie rates determined as of the first day of 1999; (7) the indexing of those 
West Line rates (which include the turbine fuel rate) forward to April 30, 2006, to apply to all snippers on May 1, 20(]6. 
SFPP must also prepare reports on estimated reperations that are comistent with the analysis of reparation issues earlier 
in this order. Tbe preparations, wbere applicable, are meusured by the difference between rates actnally ~ i d  ~ ~ j ~  
and reasonable rate established for 1994 and 1999, as indexed forward to the effective date for the revised rotes, in this 
case May 1,2006. 

Q 
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134. All of the compliance filings required here must be supported by verified statements explaining how the cost-of-of 
service and proposed rates were designed. As indicated in the body of this order, this requirement extends to certain 
components of the filing, such as the income tax allowance, for which a separate explanation and verification is 
required. Parties commenting on the compliance filings should include with their comments verified statements 
supporting their comments and not simply relying on arguments with citations to the record. This is because the 
Commission is requiring that certain of evidence wevionsly submitted be recast in forms that could facilitate the 
resolution of the issues ral.~l by this order without further on-the-r~eord proceedings. If such proceedings should prove 
necessary, the more extensive comment format required hare should enable the Commission to further narrow the range 
of disputes and expedite the completion of these protracted proceedings. 

135. The Commission directs SFPP to make its compliance filing not later than February 15, 2006, so that any interim 
new rotes can become effective on May 1, 2006, subject to suspension and refund. Because the filings will he complex, 
interested parties will have until March 31, 2006 to file comments. Reply comments are he filed on April 15, 2006. 
Finally, the Commission will address the p~cedural schedule for complaints filed against SFPP rotes in 2003, 2004, and 
2005 in a separate order. 

T h e  Commi. ,Lcdon o rde r s :  

(A) SFPP shall make the compliance filings required by this order by no later than February 15, 2006, with the 
proposed Interim rates contained therein to be effective May I, 2006 subject to suspension and refund. Comments on 
that filing ate due March 3 I, 2006 and reply comments due on April 15, 2006. 

(B) The requests for reheating of the Commission's June 30 Order in Docke~ No. IS(~323-000 are denied. 

(C) All compliance filings and comments thereon must conform to the filing requirements established in Part H of 
this order. 

By the Commission. 

O 

f 

a s  

~ t  
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Joseph T. Kelliher, Chairman; 
Nora Mead Brownell, and Suedeen G. Kelly. 

SFPP, L.P. Docket No. IS0~215-000 
Docket No. IS06-229-000 

ORDER ACCEPTING AND SUSPENDING TARlFF FILINGS 

l i d  

I 

4 r  

g 

9 B  

i 

(Issued April 28, 2006) 

1. On March 7, 2006, SFPP, L.P. (SFPP) under Docket No. IS06-215-000 filed FERC 
Tariff Nos. 119 - 121, canceling FERC Tariff Nos. 112, 113, and 115, respectively, with 
a proposed effective date of May I, 2006. SFPP's proposed filing is made to comply 
with the Commission's order issued December 16, 2005, in Docket Nos. OR92-8-000, 
et al. and OR98-2-000, et al., I as clarified by the subsequent rehearing order issued 
February 13, 2006. 2 As required by the December 16 Order, SFPP proposed a 
May I, 2006 effective date. The December 16 Order expressly stated that the rates 
to be included in the tariff filed pursuant to that order would be interim rates. On 
March 27, 2006, SFPP filed under Docket No. IS06-229-000 Supplement No. 1 to 
FERC Tariff No. 119 (Correction Supplement) correcting FERC Tariff No. 119, with an 
effective date of May !, 2006. s Therefore the Commission accepts and suspends the 
tariffs, subject to refund, to become effective May 1,2006. Any further action will 
require a subsequent order of the Commission. 

Interventions 

2. Oil pipeline tariffs are noticed by filing them with the Commission and sending a 
copy of the proposed tariffs to all subscribers, and in this instance, to parties of record in 

l SFPP, L.P., 113 FERC $ 61,277 (2005) (December 16 Order). 

2 SFPP, L.P., 114 FERC $ 61,136 (2006) (February 13 Order). 

s Item 310A corrects and replaces Item 310 to correct a typographical error in the 
symbols used to indicate if the rate is increased or decreased. SFPP corrected the letter 
designation for rates from El Paso and Diamond Junction, Texas to indicate a rate 
decrease with the IDI symbol. 
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the dockets addressed by the December 16 and February 13 Orders. Interventions, initial 
comments, and protests were filed on March 22 by: the Airlines; 4 Western Refining 
Company, L.P.; ConocoPhillips and Tosco Corporation, filing jointly; BP West Coast 
Products LLC, Chevron Products Company, and ExxonMobil Oil Corporation, filing 
jointly; Navajo Refining Company, L.P.; and Ultramar Inc. and Valero Marketing and 
Supply Company, filing jointly. Detailed comments were due April 21, 2006, and, 
except for the Airlines, these parties filed comments on that date. SFPP's reply is due 
on May 1. A number of these parties also filed discovery requests related to the 
December 16 Order in the weeks preceeding their interventions in these dockets. 
SFPP filed replies to those requests. These related pleadings will be addressed in the 
compliance phase of the Docket Nos. OR92-8-000, et al. and OR98-2-000, et al. 

proceedings once all the comments and reply comments have been received. 

Discussion 

3. As mentioned above, the December 16 Order explicitly held that the rates included 
in the tariffs under discussion here would be interim rates. Therefore there is no need for 
the more extended discussion that might be included in an oil pipeline suspension order. 
It is sufficient to say that the protests assert that the filed rates are unjust and 
unreasonable for the following reasons, among others. They assert that SFPP is not 
entitled to an income tax allowance as a matter of law and that SFPP, in any event, 
calculates the income tax allowance incorrectly. The latter concerns include the inclusion 
of a state income tax allowance, the inclusion of certain revenues allocated to the 
corporate general partners in determining its income, the use of marginal rather than 
actual tax rates, and calculation of the income tax allowance on the basis of income 
allocations rather the nominal partnership shares. They further assert that SFPP did not 
correctly calculate the equity cost of capital, that SFPP has failed to justify the inclusion 
of master limited partnerships in the proxy group used to determine the equity cost of 
capital, and that certain factors were improperly included in SFPP's rate base 
calculations, including the deferred equity component, the amortization of the rate base, 
and the allowance for deferred income taxes. Protestants direct other challenges to the 
allocation of overhead costs and the indexing of the rates to proposed effective date. 
Finally, the protesting parties assert that the Commission should accept and suspend the 
tariff filings subject to refund. 

4. The Commission will consider all these matters when a complete record on the tariff 
filings and the compliance filing is before it. Because the matters raised are before the 
Commission in the context of a compliance filing, the Commission will not refer the 

4 American West Airlines, Inc., Continental Airlines, Inc., Northwest Airlines, 
Inc., and Southwest Airlines Co. 
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matter to a settlement judge or set the tariff filings for hearing. Moreover, as the filed 
rates are interim rates under the terms of the December 16 Order, and as such will not be 
just and reasonable until a ruling on the matters presented, the Commission accepts and 
suspends the tariffs, subject to refund, to become effective May !, 2006. 

The Commission orders: 

FERC Tariff Nos. 119 - 121 and Supplement No. 1 to FERC Tariff No. 119 are 
accepted and suspended, subject to refund, to be effective May 1,2006. 

By the Commission. 

( S E A L )  

g Magalie R. Salas, 
Secretary. 

g P  

J 

I 

41e 

4 1  

I 

I 

g 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Page 1 of 45 

KINDER r MORGAN 
ENEROY PAR/WERS, LP. 

ORIGINAL 

May 19, 2OO4 

r - t o  ¢ 

l~lend lk~q~ Rq l . lm~ Con~uion "<F c= 
888 Fim Snet NE 
WmhiMton DC 20426 '" : ~ ' ~  

Dem" Secmu~ S ~ =  .~, ~,  

In i t c c ~  wid~ tim ' m q u ~  of tl~ lmu,mue Coamzn~ Act (ICA) snd the Kules and P.qlulmions 
of the ibdaml ~ I~gulmmy Cmunimd~ (F.B.R.C.), SFI~, L.P. (SIq~P) submits for fllia$ four 
cop4es o( the fMlowh~ tm'iffs, effectiw~ July 1,2(]04: 

e 

• P.I~R.C. Tm'lffNo. 104~SPl~NorthL,lnelarmm~Jm~(C~d,F.I~R.C. Tmtf f  
No. 89) 

• F.E.R.C~Tm~ffNo~ 105coversSPPP~mtLJneln~laWmovemenls(CancelsF.KR.C. TarffY 
No. 9o) 

• F.F.,.R.C. Tm'iffNo. 106cown'sSPPPWestLinelntemmcmov~wata(CancelsF.KR.C. Tariff 
No. 91) 

• F.B.R.C.TmiffNo. 107~v~mSFPPO~lPmLinclmmUl~mowmmm(~F.KR.C.T~i ff 
No. 92) 

• F.KR.C.Tm'IffNO. 108~ovcmSFPPintastmmmovcmm~omW~amdlYltl~to 
Cslaev Mpe Line, L.LC. (Cm:ds F.KR.C. Tm'iffNo. 93) 

• F.IB..R.C. Tm'IfYNo. 109oovut~8~qPPintmuSa~m~nmma~rom~vedaJ~toWa~a 
((~ncd, F.KR.C. Tm'lff No. 94) 

• F.r~q.C.Tm.lffNo. l l 0 - 1 n d e x d T s d f f , ( ~ F . K l ~ C .  Tm'iffNo.9~') 

qm 

SPPP is mtklns dd, fSl~ ia compltnce wire 18 C~R | 3423. to index the exlsdnZ mmL Aft ham i~ the 
abow~ ~ miffs am Jaaemmd/tom the pdor UutfYs. Aam:bod is a mmmmry Udde ar sR*P uu'i~ 
r s ~  which lnclmfm 2 0 ~  taxi 2004 index adlinjs, cmumt mm m t  pmpmed rein. 

We me m o  m c l m ~  I m m , ~  me Jlldomd copy ofthis mtmdusl, includla8 Mt mta:tmmL end 
respa:tfsdly nKiumt dm k k moved ~ dss thne of flliJS w'dh dn Comml=ton', me romp ,.,..4 re~ra~ 
for o ~  muxds. 

x h e . ~  m ~  met coplm d m e m  u m ~  h ~  hem m vb l~mst C h .  U.$, Pomd ~.yice. ~ ~ 
mNns of Intmndsslon qF~d upon by dm mbscril~', to MI subsc~befs ,-~ d~ SlqsP, ~ .  ~ l i~ 

1 tO0 Towm • ComKry Raed Ormqle. CsJito~i8.921168 714/560-4600 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

ISxhibit G 
Page 2 of 45 

IW 

k m:crdm:e with 18 C ~  ! ~3..t(a), ~ ha~by ~quem dm m~ prou~ of the ~bched ~ f f s  I~ 
it, it, rued to SFPP in c~u~ or F ~  ]~ Dito m ('714) S60-46~.. 

If you Imve Imy quesficm nqpudintl this flliz~ plame ~ dm u m ~  m C/14) ~WK)-4640. 

° s i w a ~ .  

4Ol 

O 
Jeffrey P,. HuU~ 
St. Pn)jea mmemr 
Ikenon~  taxi Resuktcry Amdysis 

g 

9 

~ v i d  L~vich 

m Pim ~met bib 
w m  p c  2o4~ 

I 

g 

B 

I 

e 

I l l  

g 

1100 Total & Coumry Rmul Orm~, Calfforn~92Ul 71~$60-4600 714/560-4601 Fax 

em 



II I I l II l II li I i I g t 

S I ~ )  I.,.P. 
Tlufff 8dledule C ~ m g l  

Im.ed: May 20. 2004 
E f f w ~ :  July 1, 2O04 

In oomplanee ~ h  18 CFR § 342.3 
(l~lm ere In D(dl~m per B~rd) 

Number I C~lns. R ~  
! 

lw, m ,  v o u , . ~ m , , m . * m g ¢ ~  ~ o.m=7 s o.mmo ram,o+ I *  o.om~ , o.o~o 
Iw,*mcA R a ¢ ~  ) 0.~p_ ) 0 .0a  mc+oe I~ o.o~ ~ o.o6oo 

IWd, mCA I P h m , ~  ~ o t  $ ~.-.~ $ t~z~ ~u~. ~os I I ~ .a~  s ~.~=~ 
IEmII. I~CA IPllm~AZ FERCirl I 1.32"/2 I 1.3212 FERC108 I I  1.3B~ $ 1.3m2 
IBPmo'I'X ll .=nMmql~ FI~C¢0 I o.a~4a $ 0.3m4a FIg~CI06 S 0 . ~ I  S 0.',ml 
I o i m m d J ~ ' r X l L a ~ k l m ~  FF.RC¢O S 0.a~l  S 0.a24S FERCmS S 0.~IS~ S 0 . ~  
i ~ ~  _ I g P I I o T X  TllmOll AZ : ! ' ~  i ~  FERCInK i 0"SL'I~I~ $ 0.57112 ,,,MTX TUCUO~/~ : FERCII~ 0.5"tl~ $ 0.¢/I12 

Phaes~ ~ $ el FERC 106 , , l i e  $ O . T t .  
TIC PIIolIIbtAZ ,,, : ,. ~ 105 0.775~ $ .0.77~ 

CA RI~ (81mlll) I~ l 1"15~ I 1.1588 FF..RC 104 l ,.1934 $ 1.1834 
Rmo (81mllm) N~ 1 . 1 5 ~  1.1568 RERC I04 1.1934 $ t.1934 

• EqimeOR $ 0.4797 $ 0.4797 FF.m;107 S 0.404O S 0.4e40 
& Lkl/m OR 

mE:...., ~ CA I T , ~  ~ 1 ~ 1 . 1 1 ~  ~ 108 1 . 1 ~  $ 1.8742 + = . . . -  : : : ~ C A  AZ ~.(1~ +.~2a [11 FERClm +.~4~ s +.e~42 
: : :  CA AZ I ~ ~..~2a [~] FERC ~0S ~.S74~ I ~.~42 

ic~um cA iTumon AZ 1.3315 1.3315 FEI~ 10~ 1.a737 $ 1.3737 
F . - , , . c , ,  1o ,1 o.,- +--,++,- : o - - , ,  

I+,,,, ," , , , -  ~ I , + - ' '  ,,-, ~ o . 2 . ,  o . . .  ~ , + , , .  o . +  , o . +  
I I 

111 - n ~  r ~ ,  ~ : ) / t o . ~  w (m~. 

| 
0 

),=a 

M 

I 

f0 

r~  
f0 

0 

t~  
Q 
Q 

t~  

t~  
I 

Q 
t~  

f0 
f l  
f0 

< 
f0 

M 

O 

M 

t~  

t~  

t~  
Q 
Q 

I 
t~  

I 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

ExhiSit G 
Page 4 0f45 

g 

g 

48  

O 

9 i  

I '  

I 

0 

J 

g 

g 

g 

4B 

SFPP, L.P. ~ ~ ~ 
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APPLYING ON THE TRANSPORTATION 
OF 

PETROLEUM PRODUCTS 
BY PiPElINE 

Wstsm mid Esst H ~ s  (L~ Amgs~ County) ssd 
c ~ m  Trsmm~ ] ~ m t y  ( ~ s  ~ t s o  c o u ~ ) ,  CA 

To mtoatts (Mm'icop, C o u ~ )  mid T u c m  (lqm, Cou~) .  AZ 

THIS TAR WF APPLIES TO INTERSTATE TRAFFIC ONLY 

lhttm bea~ m~ fpvmted by ltalm tad R q ~  ~ Jn SFPP, L.P.'I Tmfft'F.EJLC. No. 
iwl se~ Supp~a~a tbauo mi  abjure tbamf. 

NOrlCE: The provisima pubUshed bmuln will. if cffective, not ramlt in ms edvme effect m the 
quttity of ttn ~-.,-- cavttmmmt. 

Israel ht compliazo wl~  18 Cir. i 3423. 

I ~ S e ,  ziws IE3~'ECTIVE:~I,~ 

lmued By:. 

~ A. nmnipn, ~r  
SPPP, L.P. 
500 DeUm SO, Suite 1000 
Houma TX 77002 

Comjs'~ n~:. 

1100 Toqm & Coaatry l~sd 
Onmm C.q 92868 
Voice ~ 4) ~ 4 0 ;  r a  (714) S604602 
l m t x ~ k b d m , ~ m c o m  



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Exhibit G 
Page 5 of 45 

g 

m 

g 

g 

dl$ 

g 

I 

J 

I 

g 

g 

F.B.R.C. No. 106 
I~ 3 af4 

Nogee: 

Applies to d ~ lhuhuS ~ Turbm Puel. 

® 

@ 

xt win be the ~ i m m ' ~  of ttn S~pper to deU~r J'eU~nun ~ to 
c,.~, w.~8 ud Sm Hyu~ C~ 0~ 

item 260 "Wmm Veimm'pmm~ l ~ S ~ e ~  C~m~'  doeJ not qp¢~,. 

gefmuze I~L~ 

m 
[w] 

ExplanatJmm of  Reference Marks 

m p ~  

el 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Exhibit G 
Page 6 of 45 

4 $ t  

g 

g 

g 

,ml 

¢IW 

q l  

i l l  

g 

e 

g 

q l l  

O 

411 

¢ m  

m 

F.E.R.C. No. 108 
( ~  F.E,R£. No. 93) 

SFPP, L.P. 
LOCAL PIPELINE TARIFF ~ J ~ 

RAT'M~ ¢-~,--q 

APPLYING ON TI~FTRANSPORTATION :o_q 

PETROLEUM PRODUCTS 
BY PIPELINE ~ ...a 

F-ms Wslson md  E I t  HyBs (Lm A s g ~ s  Ce~tty), CA 
To CJdnev Pipe Use L ~ C .  ( k s  Bmsmrdlno Coaty) ,  CA 

THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY 

RMcs hcr~ me jovemed by Rules and Rqulmfimm pmided in SFPP, L.P.'s T m ~  FJLR.C. No. 
iWl xel, Supp~uem. tbmmo md mbmm t h m ~  

NOTICr~ The pevintms pubflnbai k m h  will, If efbedve, mt melt in -,, tdvase effect m the 
qu~,ofthehmma ~ 

breed hs cmzq,llm~ with J8 CFR i 342.3. 

msulr.D: M ~ N ,  Zm4 l g ~  July 1, 

hMd e,r. 

SFlsP, L.P. 
500 Dalim St., Suite 1000 
Homtoa TX 77002 

Jemw it. Hulbm 
! 100 Town & Ccmu7 Road 
OammCA 928~  
v ~  (714) ~ Fu ~n4) 

W 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

~xtnbit G 
Page 7 of 45 

Q 

e l l  

9M 

m 

elm 

Q 

g 

g 

e l l  

g 

I 

g 

IHplrlr, I.,,P,, l~dex od'Tadl5 
FJULC. No. I t 0  
PISe3 of 4 

ISSUING 
No. CARRIZR 

106 Mqq m, t.P. 

io7 me, . 

10S m,~,. t..e. 

106 mq, e. L.e. 

10~ m,~,. t..P. 

104 sin,. L.e. 

106 ~aq~, L.P. 

105 mq'~, L~. 

109 mq,e. t.,,. 

S ~ d ~ 2  
Tm'ii  h wbkd~ 81qrlr, i.,.P, is the d ~  CmrJa. 

of PI~I'ROLEUM IqKHM.ICTS 

TO 

Calmv P ~  L~o, L.L.C., ,~ Coik~ CA 

~moa0, OiL 

P I ~ A Z  

Plmmd~ AZ 

(Spd ),NV 

; " rmm, AZ 

Wmno, CA ~ movm~o~ only) 

PROM 
F ~  H,~m, CA 
W m ~ ,  CA 
Portb=d,  
lYmmd Y,m~on, TX 
B) P i ~  I"X 
Cola~ Throats FsdUty, CA 
n , - , ~  CA 
Wa,,,o, CA 
~ . S m ~ o n ,  TX 
mPwo, ' rx  
Cowo~i, CA 
e, o d, CA 

n.,., lb, n ~  cA 

lYk~eod,lunmk~ "I"X 
mlr~o. ' rx  . 

Se~ioa 3 
Efkcdvc 'rm:lmJ luued I~ Slq'P, L.P., l i I d  in uumuic~ or&r 

FKRC No. 

5 
103 
104 
105 
106 
107 
108 
109 
110 

TAKU~ DRM~nON 

I ~  doge/sloi vk 8~lPl~s IHkdm IJw 
New l i ~  md Adms~ d e a ~  ~4s 8PIPes)BIn L~e 
Ads~s d~d~ vlm gPF's W~ t.~e 
~ d ~  vk SFM~s O ~  LJm 

Tm4~T~  

g 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Page 8 of 45 

g 

d l l  

I 

Om Jl~ull~ n " - -  

~D 

g 

Q 

u 

a 

I I  

g 

4D 

41 

U n o f f | c l J l  ~ - . G e n e r a t o d  ~ o~  2 0 0 5 0 4 0 2 - 0 2 6 6  I ~ 0 c ~ l v o d  b y  ~ O/~C 0573112005 i n  O o ~ k e t # :  I S 0 5 - 3 2 7 - 0 0 0  

KINDER  MO. ROAI  .. OR IGINA L 
gPPP, L~. 
Omml l  Pan~v~ .Z: ' -~.  ? 

C!r:~.. e'~ T~'~. • . - . -~ . . . . . .  

. 

NJlPPs L~, 

• FJLltCTns~N~ l l ~ m ~ s ~ P P ~ s ~ L ~ m ~ s ~ / s c ~ s F ~ . C ,  Tm~f 

• p.K.R.C. T s ~  lqo. 11 $ corm IIqS? Wear u ~ ,  ~m~m8 mo,mun~ ((~cnn~eh F.KR.~ Tm,J~ 
No. 106) 

• F.,B,R.C, TIM~No. 114 ~ S ~  Olql~  ~ hlmll*~ Im~mn~m (Cmc~* F .aR.~  Tm1~ 

• PnUC.Tm'JffNo. lLSco~n~gPPPIntm~emmqmmtafromWsl~aanndRutH3~eeoo 
Chlmv f'Ape Urn, L L ~  (Crumb P . K L ~  Taedt'l~o. 108) 

• P.B.R.C. Tu.iff No. 116 ~:o~j luPP hlumme m~ommu ~mm ~pulved8 Jm~lm m W m  
( ( ~ e b  P.BJt~ l~fff Ne. 1 ~ )  

• F,H.R.C.Tm~No. 117co,~18P'PPNo~bra--r,-~-td-mmsIOOt~(e',--~F.B,R..C.Tm'~ 
NO, lit) 

• F.KJt.C. Tm~r Mo. 118. hds~ ~T~h (t'~,~ F.HJL~. "l~dT No. l I ~ 

idamldka~u. 

We m id~ em~ladq Imn,4~ a u  l l , l l a l l  ~11~ air dde Ir i . . . . . . .  .~ mMImmmL u d  
.Wm~OIp, .,~,,om dnS t bo aanm~d t b ,~-. d Oit,~ ,,Ira ah CoMhoim' ,  nio mamp i d  mma,d 
h ai'maaada. 

i I~mlv mtl l~ h ¢  cqp~ ~ d i m  ~ d l l  Jmw ~ - -  - - ,  , ~  I ~ ¢  atom u Jt t ~ a l  S m ~ ,  ~ . , ~ -  
~ m s  a tmm~lmks q p ~  Nas I~ b m ~ w ,  m ~ nlbmgbm m h ~WI', LP. ~ m ,  b r  I ~  

el 

O 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

ExhibitG 
Page 9 0f45 

g 
U n o f f i c i a l  /1GtG-Gelezated ~ o f  200501SO2-O2gE P~lceived by lq~tC 0$1[C 0S/31/2005 In  Dockat | :  zsOS-]27-O00 

m , L ~ .  

p ~ : d 2  

g 

I lI  

I l l  

g 

mldmed to SPPP b ¢ ~  ~ Peru" ]d. Di*o ** a L4) ~O,,~G~ 

.%tf~/IL ltultwt 
~ e s d m l ~ = w  

g 

g 

06:  

WII lZkll lmm ~ 
w J ~ m  IX: ~1~6 

lID 

g 

I 

I 

O 

i I i I0  Tl~l l  A Ce~ l~  Imp4 0 m ~ l ,  C~ lSnnLtNI8  ? l e M I - 4 ~ 0  ' / l~JM-/4011~ 

O 

g 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Exhibit G 
. Page 10 of 45 

t t n o f f l c l a l  F l ~ - ~ e ~ e r ~ L e d  I~DF o f  ~0050602 -021 ;6  I t ~ - e l ~ m d  b y  FI~kC OBEC 0 5 / 3 1 / 2 0 0 ~  I n  D o c k e t | :  | B 0 5 - 3 ~ ? - 0 O O  

Q 

g 

m 

: . . .  ; . . .  o 

, , .  o . Q 

FJLR.C, No. I U  
~.:i I;. ': " '  " ,  '- 3~ ( c ~ p , ' ~  ~ ° @  • . . -  . .  . 

CONTAm~G 
itATI~ 

AJMPLYI~G ON T I ~  ~ A T I M ~  
OF 

mmmOLmlM I~OI~JCTS 
mY P ~ m . m q ~  

C ~ m  T n m ~  ~ m ~  ~ m  ~ C ~ m ~  CA 

~ TAR]~F APIILJ0m TO INTE~STAI~ 11MJIIR[C OILILY 

Itnm l e ~  m leemed I~, l l i ~  --.. l l e l d l m m  l~o~led '-  mq,e, [_~... 1 ~ l e  I.ILI.C. NL 
Ira, ~ e ~ , o  -.-' m , = , ~  e = ~ £  

NOYICIh 11m Fen4~es p,,blkb~ heela wllL if ellac~e. ~ m~l~ I~ ~a sd~ene e ~  oa cl, e 

m~PP, I.IP. 
~ 0  l~3m aa., b I B  I000 
I ~ M ~ T X T ~ m  

II00"I'o~ & ~ ]~md 
o~4pcA m 

,MB 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Exhibit G 
Page 11 0f45 

em 

~ o f f 1 ¢ 1 ~ 1  ]F"I~--G~BO~aLq~I  P'Di" o f  2 0 0 5 0 4 0 2 - 0 2 6 G  I t e o e l v e d  b y  ~ OSl[C 0 5 / 3 1 / 2 0 0 5  t :  Docke t . J ;  1 J 0 5 - 3 2 7 - 0 0 0  

4lJ* 

4al 

F.B,It.C No. I !3 
J ~ p 2 ~ 4  

IN] INto $1L [W] Loc81R/ss  
( A I / m  m ~s sP~, L.no pU~sm) 

w m  

I n~m X~b..L c.* 

coJm 'l~mmsx J~dm~, C~ 

r ~  

' 1 'O;  

I'lnemls..'U~ 

I "r,~uee. ,/b,z ~ 
(IPlm Cromer) 
"nt',~anoe. ,~,Z CD¢0 

i p t m o m q 9  
n, nhme,x, Az ~ 
(t, qi~cm~m ce.m) 

(1Dime Ceouuty) 

~ (::omly) 

'l%cmt, AZ 

IP,,A~ 
h ~ l J r  

, 

141 .M IT] 

I ~ . 5 0  i l l  

173,.50 ILl 

141JI9 fl] 

173..~0 Ill 

1'/3,.5o ffl 

111.5011] 

1~2.35 

Ibncqltllmm b ~ AND RZG'UI. /kTIO~8 
Ca/nluad h IN2C lqa,, 11~, b dllt ~ 

aupp lmml  anuulm, a l l l  m glhmd. 

x m  m l m  n, nt, mma, 
n~-a-.-- Imldm olmm m Gdalm and l~d~m~7 mm.--~ i l~amhmlm m dm~ Im ah ,-~ ~tk~w, 

" I -  "----r----- Wmn~. U*d X l~SS All t~O0Uib  2.SO0 I I~  
(~me Tnmmlx hdnl~ All 5.~0 lll~ 2,.~0 lUl~ 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Exhibit G 
Page 12 0f45 

Q U m O f f l a l a l  fl[~C-Gemerated FDt e o f  200S0602-021S 1~4e lv td  by FI~ItC OIRC 05/31/2005 Ln Docket@: 1605-327-000 

141 

t 

Q 

I 

Q 

O 

g 

I 

g 

p ,  t*,t~. 
F.E,.IL~ No. 113 
~ $ W r 4  

~nmm no d n'w~Omm n'md,.~ o~oL~ "rumt~m I~L 

@ 

~ m d u l  d lilm~mea Marlw 

i u m  be dm r e e p ~  of dn Nnlppu to ddiwr l~nimm Pmdm8 w 
cmeme, Warm ~ l  ~ , ,  l ~ u ~  r.A ee~ l~  

m ~ m ~  

ml a,,~Nda~ 

g 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Exhibit G 
Page 13 of 45 

q w  

411 

I 

g 

411 

I 

g 

I 

g 

SFPP. L.P. West Line Interstate Movements F.E.R.C. Tadff No. 113 

° • 

FJUlT III~B 

~ m m k  

m 
r ~  • , 

I 

V CO~l T~ YAP 

\ 
8FPP, L.P. 

WEST UNE 

Page 4 of 4 

I 

l 
g 

i 

§ 

& 

i 

I 
o 
o 
o 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: 0R07-2-000 

~ x ~ b i t  G 
P a g e  14 o f  45  

m 

g 

9 0  

U R o f f l c l a l  ~ - G e n e r a t e d  ~Df  o f  2 0 0 5 0 4 0 2 - 0 2 5 6  Jt4K~lved by ~ OSEC 0513112005  lm Docket (h  1 8 0 5 - 3 2 7 - 0 0 0  

$ F P P ,  L . P .  
LOCAL ~ TAPJFF 

API~YIRqG ON THZ T'RAJq~orrAll[GN : 
Of  

mmm Wmmm md ~ - '  ~ m  (Z~ A ~ l m  C~m~), CA 
~ Ca~v  mtm ~ ~L.C. ~ mm'um~l~ C e ~ ) ,  CA 

FJULC. NL 11.5 
P.IULC. I~. 101) 

. . . .  _7;i_ 
- - ,  2+ + .  

TH~ TARIHF A.PRJ]~ TO INTI~LqTATIB "r'RAJqPlC ONI,,Y 

nan  mm~ me Sovamt ~ h , - -  md njemdmamm pmJded h SR~. Lo..m Tm.tff 1,.L]Lr_-------~ J 
nm~ sappJemem mare md m miner. 

NOrlC~ Tm ptmhtm* ~ bmda win. Wa~nLm. not mmztt be m *dmae drect on tim 
qmmy or*,-. , - - - - .  ~ 

bmzd bl ampfimm wdlh 11 OPR 1 342.3. 

mmmms M ~  ~t, ~ mrgZCTSVm J ~  s, ~mm 

rmmt !~. Cmtmodl~. 

ThammA. m m ~  k 
fllPlPP, LP. 
seo m h  L htm 1000 
i~mlm TX TRm 

~ i L  Ihlbm 
l l00Tmm & ~ i l l y  Rind 
OmpV_A~18 
Vdm (7n4) ~ o - ~  pm (714) 
lmmmiOk~malmam 

O 

91 

g 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Exhibit G 
- Page 15 of 45 

g 
U ~ o ~ f l ~ l a l  r l [~C-131~ao~ated PDr  o £  20050ii02-02(;ij I tmceiveCl  b y  lq[~C OSEC 0 ~ / 3 1 / 2 0 0 §  i n  OOCke&|:  Z S 0 5 - 3 2 7 - 0 0 0  

g 

~lalp 

g 

lip 

i 

qlP 

m ,  L~li+ 
I ~  ~ I15 
~q,2~2 

IN) Imm $1~ IW) I~ l~ 
(.q/I m ~ m i l a  m,m ~im mIPP0 IL.P. I 1 ~  

A l ~ m  m ~  m e i N t m a h a i l  m m  m t m n ~  mm~m Im~m~ t - ,m--  m d  
mi~ ~ " h "  i ~ i  I~  Cmlm~ Im~ um~ t .k ,C am t~q~la 

IPIION : 

W I C A  
a m  A ~ m C m ~ )  

T O :  N o l m  

csxm~ Mtz U E  L.L.C.., 
eo~m.c~ 
(Sm e a m n a ~  C~m~) 

~ Pipe L ~  L.L.r.... 
Co~m. r_.A +~ 
(Sm k m ~ a ~ o  Cam~) 

RATE 

27.64 ITI 

Conlnlnod h I l I C  No. 11~ ~,--  40, indndlnl 
~ a b m b  i a  ab ram OhmmL 

rib-- 40. ~ llaldn man Ddlm7 I h q ~ n i a b  
40.I ~ I I nln.-armTanmmti'h~mmllanlplmwhldlwUlkmocqmddmm0be 

~Ikmb. " 
' I l l u  ] I . JIl., wldds allan Im dWivmNf Io C a / a ~  Pliw L/me L.L.C. dm~ 5~ ~ 0 0  

c . ~ ,  w i n - . ,  ~ , .  rob..., c A  o ,~ , , . .  . _ ~  
n0m ~ o ' w m o ,  v ~  x)eamc~ c3m~' dora m ma~. 

Rz~mmhm d~dmum ~ 

m 

k%t 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Exhibit G U n o f f i c i a l  F ~ R C - G e n e r a t e d  I ~ F  o f  20060310-021 , ;  R e c e i v e d  b y  ~ OSEC 0 3 / 0 7 / 2 0 0 6  I n  Do 
Page 16 of 45 

" O R I G I N A L  
• %;% 

- K I N D E  O R @ A N  . 
' , ' . . .  . 

. '% 

•IN 

I 

lVb. Mapllo ~. SIkn 
S w a ~  
X~Jmd n m m , ~ ~  
m Ph.l 81reet NB 
WmbblStm [X~ 204~ 

g 

g 

in mmmdmm with aln mqulmsmss d t l n  h l m N e  Cmmmee A~, Rulm md ~ of'tin 
Pedmul ibeq7 Jt~jaJm~ Cmadmim (P.KR.C.), tin l~.&it.C. Ouder ms hsM~ Deobion md m ~ 

Ordler oa Rdumln8 imumd Fdmm~ 13, 2006, the scumpmy~l  tm/~  we bah8 mdmitmd ~ r  flJ~q by 
SPPP, L.P.: 

g • F.H.R.C.Tm'JffNo. l l 9 ( ~ P . K R . C . T a r t R N o .  112) 
• F.P..R.C.TmtffNo. 120(Cm0ebF.E.R.C.TmifYNo. 11,3) 
• F.B.R.C. T ~  121 ( C l i m b  P.KR.C. T ~ o .  11.5). 

I m  

411 

T ~  load ~ tmif~ dm:mmo SPPP, L.P. mtm ~mm (1) m Pmo md Dimuoad ~ Tram to 
Pbamiz msd T m s ~  Adsm~ m shown in T ~  I I~, (1O Wmm, l~mt l.l~m, md CoUm Tammlz 
F'mn~,, Cditbmis to Pkomis, Arli0m, m ~ m m  i~ Ta.MNo. 120 md 01i) W~ma md Smt l,l~nm, 
CmUfom~to C~mev Pipo ~;m L , L ~  CsUfmnism dmwuin Trffl~qo. 121. ~ i s s d i l l l ~ t n  
d~ TmtffNo. 119 mm flora m Pmo msd Otmnaml,hmoSo~ Tram to ~ Nmv Mui~o. 

a 
~ n ~  d m ~ =  m ~. wamba~ wi~ SPPP, L.P.'s fll~l I ~ i I  mlxnlu~d m Mm~h ?, 2006 h, 
oomplim~ wl~ ,~,. abo~ c~kr~ 

g 
I Inml~ ratify aim mplm o(l~h mMkmvo Iwm mm vl~ Ftm C~am U.S. lnmml ~ l m .  er ~ ~ 
ofmmmhatm qpmd Wm by b mlbmd~, m a~ ndnadm~ m i o  alq~. i~ .  n l m M ~  Iht 

a 

I~ mm.hm ~ I J CFI 13¢I~ Inq~ kmdTS ~ ~-- W pmmm of~ nmc~ml m~lYlm 
Imlabml Io STPP b ~ db wmdmilmd J t~l~ 560-4~I~. 

II* 

I 

I100 ~ & Coua:ay II~d Om~l~ G a l l f ~  9 ~  714/~0.4400 714/r'~0-~01 ~ 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 1211212006 in Docket#: OR07-2-000 

U n o £ £ 1 c l a l  ~ R C - G e m e r a t e d  I~DF o£  2 0 0 6 0 3 1 0 - 0 2 1 6  R e c e i v e d  b y  FI[RC 08£C 03/07/2006 I n  D O c k e t # :  I 5 0 6 - 2 1 5 - 0 0 0  

_ Exhibit G 
Page 17 of 45 

Q 

DavM t~m~m 

w,,wa  Dc 

I 

I 

g 

J 

m 

I 

Q 

I 

m 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

U n o f f i C X a Z  F1ERC-Generated IPDF o f  2 0 0 6 0 3 1 0 - 0 2 1 6  R e c e i v e d  b y  FERC OSEC 03/07/2006 i n  Exhibits 
Page 18 of 45 

i 

I 

q l  

O 

i 

O 

I 

O 

I 

a l  

I 

! 

SFPP, L.P. 
LOCAL PIPELINE TARIFF 

C O N T A I N I N G  
RATES 

APPLYING ON THE TRANSPORTATION 
OF 

P E T R O L E U M  PRODUCTS 
BY P I P E I J N E  

From Watson  and East  Hynes ( l~ s  Angeles County)  and 
Colton Transndx Facility (San Bernardino County) CA 

To Phoenix AZ (Muricopa Count)') 

"1"1t1S TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY 

F.E.ILC. No. 120 
(Cam.'t:b, F I - . R  C Nt~ 113~ 

"t+ + ~ 
~ s  

•so 

Rates herein are govcmed oy Rules and Regulations provided in SFPP, L.P.'s Tariff F.E.R.C. No. 
103. Supplements herctu aqd mi~,~ues thereof. 

NOTICE: The provisions pahlishcd hcmin will, if effective, not result in an adverse effect ~m the 
quality of the human cnvinmrncnl. 

Filed in c(*rnpliance with Ihe F.E.R.C. Order on Initzal Decision and on Certain Remanded Cost Issues 
tssucd I)¢ccmbcr 16. 2005. in 1~3cket No..OR92-8-000 ctal., and Order on Rchuaring issued February 
13, 21106. 

[N] The rate,% contained hc,'ein for muvemenls from Watson, East Hyrw, s. and Colton l"ransnux Facd,y. 
Caltformu arc being filed in accordance with the abuvc ordeR. Judicial review or Commission rehearing 
of the Orders may result in the vacation of FERC findings and orders upon which this compliance filing 
Js ~ Such vacadoo may result in the mtcs shown on this compliance filing being lower than tho.~ 
SFPP will be permitted to charge in light of such vacation. SFPP accordingly reserves all of its ntthts 
and remedies with respect to this tariff, including but not lirnited to, the right to obtain from shippers, 
whether by a retroactive payment, a prospective surcharge, or other means approved by the Commission, 
the difference belwccn the amounts charged hereunder and the amounts that may properly have been 
char~ed. .. 

L ~ U E D :  March  7, 2006 EFFECTIVE: May 1, 2006 

lsstaxl By: 
Thomas A. Bannigan, for 
SI"PP, I..P. 
500 Dallas St.. Suitc l~]0 
I Ioustcm TX 77(1(}2 

Cornl~lcd By: 
[W] Eileen Mizmani 
I J00 Town & Country Road 
Orange CA 92868 
[W] Voice (714) ~0-4910, Fax (714) 560-4602 
[W] Edccn Mizutani @ kindermorgan.com 
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SFPP. [.P 
F.F..R t'. No,. 120 
Pagc 2 ~f 3 

cP 

Item 310. Local Rates 
: .\1~ nK~vcmcnts arc via SFPP. LP  pil~'lin~s~ 

. " "  - - , ~  

I : RATE ; 

I FROM : ] TO : Notes In c'cnts per 
. . . . . . . .  J. barrel 

Watson, CA 

(Los Angcles Coum),) 

t 
F ~ t  Hvnc.~, C A  " 

C:oltoll I ransmix Facilily. CA 
(San l.lcmardino C o u n t ) . }  

I 'h(¢nix. AZ 
(Mancopa County) ] "]" 

, Phoenix, AZ 
( M a r i c o p a  C0u.n.t.,~.) . 

Phoenix. AZ 
', (Maricopa County) 

97.331D1 

• "i" :;? I tJ7.331D I 

• .~,  [ 74.361D1 

i .t.. 

. . . . . . . . . . . . . .  Ex~-eptions to R U I . E S  A N D  R E G U I . A I " I O N S  
Contained in I '~RC No. 103, Item 40, including 

supplements thereto and reisrmes thereof. 

: item 40. Minimum Batch and Deliver).' Requirements 

Minimum [3a{ch siz.cs al (h':gm ai~ l}¢[i,.cry l~an'el.s at Deslination are .~hown in th<' table below 

Ofinin [ ~ Minimum Ba tch  M.liFlumDelivcr~ 
Wat~,n. "Easl llynus . l~"~nix. AZ I().lXI(} Bbls 2.SIXt Bbls 

('ohon Transmix I:acili O i Phoenix, AZ 5.0(X) I|bl.~ 2.5{X} lihls 
I 

,q ,  

.,g, 

Notes: ........ --I 

it ~,11 be the n.~fx;nsihHii)To-~hc'Sl~p-l~~odelh:cr Petroleum PmducL~ It, 
Curricr's Wut.am und East H~ncs. CA Origins.. _ . .  

Item 2(R} "Wuts.n Volurnc/Pressure Deficiency Charge" dogs nl~ apply. 
I . . . . . . . . . . . . . .  J 

i . m 
Rcfcmncc M a A  

Explanation of  Reference Marks 
T ' -  

I.~x pl~atinn 

[W l ('han-c in ~uwdin~. 
. . . . .  . . . . . . . . . . . . .  J 
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F.E.R.C. No. 121 f 

SFPP, L.P. I 

CONTAINING "~: -~: . | 

, ~ . - - - -~ '  
APPLYING ON THE TRANSPORTATION " i -.~ z. ~.~::~ I 

OF • :'~ "<~. [ 
PETROleUM PRODUCTS 'i.:'; ~ | 

• BY PIPELINE , :: I 
From Watson and East Hynes (I.as Angeles County) CA J 

To Calnev Pipe Line I,.I,.C. (San Bernardino County) CA [ 
) 

THIS TARIFF APPLIES "['O INTERSTATE TRAI"FIC ONLY . , j 

Rates herein arc govcnmd by Rules and Regulations provided in SFPP, L.P. s Tariff F .FZR.C. No. | 
103, Su!plerncnts hereto and n~Jssucs the~of. ! 

NOTICE: The provisiom published herein will, if effective, not result in an ',diverse effect on the | 
quality of the human envir;mmcnt. I 

1 
Filcd in compliance with the F.E.R.C. Order or, Initial Decision and on Certain" Remanded Cost" Issues | 
i.~sued December 16, 2005. in l~¢ket No. OR92-8-(X~ el el., and Order on Reheating igsue.,d February. [ 
! 3, 2006. [ 

1 
IN) The rates contained ~min for movements from Watson and East Hyncs. Culifomiu arc hcing filed an [ 
accordance with the uhos e orders. Judicia! rcvicw in" Commission rehearing of the Orders may result in i 
the vacutiun of  lq£RC findings and orders upon which this compliance filing is baled. Such vacatR)n / 
may result m the rates shown on this compliance fihng being lower than tho~ SI:PP will he pcrrmttcd to [ 
charge in light of  such vacation. SFPP accordingly r~e,,rves all o f  its rights and remedie.x with respect to 
this tanff, including bul nol limited to. the tiizht to obtain from ship[lets, whether by a retroactive | 
payment, a prospective surchm~, or other rnea~ approved by the Commission, the difference hctwccn I 

m the amounts charged hereunder and the amounts that may properly have been charged. J 

, ISSUED: March 7, 2006 ~ i l 

. . . . .  | 

Thomas A. Bannigan, fi)r [W] Eilecn Mizutani 
i SFPP. L.P. , , I IO0 Town & Country Road | 

.500 Dallas St., Suite I(KK) Orange CA 92868 | 
Houston TX 77002 [W] Voicc (714) 560-4910; Fax (714) 560-4f~')2 [ 

" Iv,1 Eileen Mizq~.ani@kindermorgan.com J 
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SI:PP, I .P. 
F.I'.RC No 121 
Page 2 t,t 2 

Item 310. Local Rates 
t •*~!: [Fl()Vt21nt;lll$ ar'o Via S E l l [  ). I _P .  pipvlim'~.* 

Applies t)ni) .is ;i prt~)tWllOl~ll rate on traffic mov:ng i,('),,nd £'olton and 
Onl~ t, .-t.di,,ns "-erred t 9 f 'alnc.. Pl ix:  1..,4: 1. { (" . -  Nc~a.da 

I r 
FROM : TO : 

[ L hanoi 
Calnev Pipe l.in~ L . L . C .  

Wat'.~m, CA Colt.n CA J) 
tl.os Ange]cs Coun|V) 

. . . . . . . . . . . . . . .  ~ (San Bernardmo Q.~_nty-- 
• Calnev Pipe Linc I . . ] . .C  

Fast Hyn,'s, CA ' C't)lton CA 1" "'~) 
( L o s  Angeles County) • ( S a n  IIcrnar&nD County, 

22.~71DI 

22.97(Di 

Exceptions to RULES AND REGUI.AI'I-O..NS 
Contulned in FERC No. 103, Item 40. including 

supplements thereto and reissues thereof. 

Item 40. Mlninmm Hatch and Deliver) Requirements 

L4 "0 The minimum quamit:, of any one Hatch from one Shippt." which will he accepted shall be 
• ] I 5.(Xl0 Harm ~. 

40.2 The minimum qua.tit'. ~hich shall hc delivered to C~Incv Pipe l .ine I . .LC. shall hc .5.(XX) 
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S ~ P ,  L.P. 
PIP'F,I.,IN~ T M ~  

F.LR.C. No. 131 
(Cmm~ l'J~.It.C, No. I~4} 

CONYAIIqlN~ 

~AT~8 
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B Y ~  . : ~ ,  ~ ~-,i 
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TI~qTA;~I~AI'Iq.mSTOINTI~STAT~TI~m~n.CONLY ~ ~ -< 
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F . L R . C .  No .  139 
b~ ~c~ ~' ~ ~-~ (baucd in lieu of FmtC No. (Cance~136' ~V.E.~C.Wm withdraWn)No. 12@) 

~-%'~ T S F P P ,  L . P .  
,.~, ~ L O C A L  P I P E L I N E  T A R I F F  

CONTAINING 
~c RATI~ 

APPLYING ON THE T I ~ S P o R ' r A T I O N  
OF 

PETIM)LEUM PRODUCTS 
BY ~ E  

mmm Wstmm m ~  ~ H~mm (Lm A x m ~  Cmm~) -.-'  
Coltmm Trsmm~ Fselll~ (Ssn l e ~  CA 

To iq, o m ~  ( M s r t a ~  C . m ~ )  

THIS TARIFF APPLIBS TO ~ A T E  TRAFFIC ONLY 

Rstes herein m 8ovemed by Rmles snd Rqulstloas pmvlded in SFPP. L,P.'s Tm.IffF.K.R.C. No. [W] 133, 
Suppksnzn hmmo mid mtmum tha~r.  

lmued cm two day~ noetce umler amh~ty or ! 8 CFR § 34 I. 14. TI~ Imiffia condifl-,mlly aocqmoJ mbjecl 
to rclbi~ i x m d ~  a 30 d ~  rm, icw ~iod+ 

NOTICE: The lxovisiom published beruin will, if effective, noc remit in ms sdvme effect oa the ~ ~ 
human cnvimmm~ 

~ rotes ~ ~ ~ mownnm~ ~ Watsoa..~' ~ ~ ~ are ~ 

imucd I)ecanbm" 16, 2005, md Ordm' on R ~ c a r i ~  i s m a / F e b m ~  13, 2006, ~ Docket NcL OR92- 
8-000, ef o/. Judlc~ review or ~ ndzafm8 of  tl~ OnJm~ nmy remJlt in the v~,aRion of  
FERC flndinlp ~md oadmm ~mn wblcb f l ~  rmo tHi~ ~ baxd. Such vucafioa ram/result in the hum 
shown on this mtc filba8 bein8 loww flua tlmee SFPP will be permitted to chmi~ in lisht o f  ~ 
vacation. SI~P I:oaM~Tmlity nmm~s all o f  its s~sts  taxi r a n ~  wUh reqmct to this rawlY, lnchufin8 
tins not limlmd to, tiz riSln to obau~ titan dstplm~ whmhm" by t rmoa:flve paymmL a p m q m ~  
muchm~ or other mmm ,msovai by dm C o m m i m ~  the ~ m m m  bem.m the msm,mU c~med 
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SFPP, L.P. 
F.P-ILC. No. [ 39 
Pqp2or3 
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Wmm~ CA 
(Lm X n m ~  County) 
Fast Hiram, CA 
0-m XnSc~* County) 
Colton Tmmm/x Fac/I/ty, CA 
(Ssn nmatdino Coup) 

Item 310. Local Rates 
(All movmms m via SFPP, LP. pipdinm) 
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~ C, mmty) 
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OVlzScop. C.o,mty) 
Pboea/x. AZ 
(Mss~.op. Coumy) 

Notes 
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CohRm Tmmnix Faciliw I~AZ $,000 Bbh 2,SO0 Bbls 

® 

~ ®  

Notes: 
It will be the ~ of the Shipper to deliver PeUoluum Products to 
Cm'rier's Wmon mar Emt H ~  CA OdsJm. 

To recover the cmts ofcomplyln8 with the Eavirmunental Pru4ection Asmcy's 
(EPA's) rusulaS/oa of 40 CFR Patq 80 Subpmt I, Cm'ier hm eautbl/ahed s 
d/reel handling m~nmy f ~  foF the mxmay of p m m l y  i n m m l  earn 
neemary tbr C a e ~  m k~ltam tho handl~  of dlmd imxlu~ m ddmed m 
~ ' s  Rules and ~ Tmiff, FERC No. 133, hun 2f~, 
themo md emmm thmof. ~ e  ULSD ReeOve~ Fee b 0.75 c m s  i ~  Bared 
on aU di~.l  movmms.  

J~fenmo ~ r k  
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[w] 

Explanation of  R e f e r a c e  M s r k s  
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F.ILR.C. No.  140 
(Imuaf in lieu of FF.RC No. I~4. which wm whhdrm~) 

(Cmcets F.~.~C. No. 124) 

~ - ~  -"~ S F P P ,  L . P .  
IA.I:.! i . .  
u.~,, "" L O C A L  P I P E L I N E  T A R I F F  j ~"  

"" CONTAINING QC 

RATES 

APPLYING ON THE TRANSPORTATION 
OF 

PgTROI~UM PRODUCTS 
BY MPELIN£ 

~ m  W m m ,  msd ~ m t  H y ~ m / L w  A a S ~ ,  C o , ~ y )  CA 
To Csh,ev Plpe L / ~  L.L.C. ( S ~  B m m r d l ~  C~mmy) CA 

THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY 

Rmm bmdn mz I ~  by ihdm m d  I I ~  provided in SPPP, L.P.'s Tm'/ff FALILC. No. [qtq Lq~ 
~ h m ~  ,rod re/mum mamf. 

NOTICe: Tree ixovisim~ pulMishaf Ismeln will, if ~ff~a:~, not rmult in am adva~ ~Tect oa tl~ qu~i~ of 
~ ~mm ardsmmmc 

Imua:! ms two days notice undm" ,mdmdty of 18 Cl~  § 341.14. 'l%is tmiff is c o a d J f i o ~  a c c ~  

TI~ rat~ ccnt~mKl halin for movemzms from Wataon ~d Faro Hysws, CMifom~ mm radculxted m 
wcandance wlth ~ Commimi~a's Order on IniflJd Decisioa md oa Cmain P.mmmded ~ I~ 
iuued Decanlmr 16, 2005. msd Order on Rclzazis~ imuaf Fds~umy 13. 2006, in Docket NoL OR92- 
8-000, a aL Judlci~ review or ~ r ~  of the Onial mxy result in llm vacmiml of 
FERC fbsdinp mxl onfa~ upan which tl~ mm Elin8 is buaL Such vacatiao mxy rmmlt in tlw rm~ 
drown on this mm fllin8 betns iowa t i m  throe SFPP wm im pemittai to c l m ~  m f i ~  ~ m  

b~ n~ l~ed m, Uw ~ m ob~n from shlplx~ ~wthw by a m~ative paynNm, a ~ 

I m . m d ~  m,d me msmmm dm m~, pemxMy lave Ixm dm.~d. 

~ssvr.~. kpmmum" & ~ 

lmmd ey: 
Tlmmu A. Bmmillm, fix' 
SPPP, L.P. 
500 Dd lu  S*., Suite 1000 
Houston TX 77002 

EFFIr, CTIV~ fiqstzmbw I I, m 

Eilum Mimmmi 
I 100 Town .m. ComW/Ibnsd 
OrmmCA ~ 
Voio~ (714) 5(d),491~ Fax (714) 560-4602 
Eikcn M izumnif~:k indcrmoraml.com 
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SFPP, LP. 
F~.iLC. No. 140 
Psle 2 of 2 

l l l 1 3 1 0 .  L o a d  I h t n  
(All movmmts 8m via SFPP, LP. pip~nm) 

,N~#im o ~  m a ~ nze o. tmak mo~z be,~,d Cohoe ,rid 
O ~  to mtiom x r ~ J  by Csh~.v Pipe U M  L.L.C. i~ Nevsds 

F R O M  : 

W a t ~  CA 
(Lm Xnscl, County) 

HyMs, CA 
(Los XnSe~ Coup) 

TO: 

C ~  Pilm IJm L.LC. 
Coltm, CA 

~ L w  L&C. 
Colton CA 
(Sin ~ Comty) 

Notes 
RATE 

In cents per 
t l n d  

24.3s [u] 

24.35 [U] 

Exeq~4iom to RULES A N D  R E G U L A T I O N S  
C m ~ d  h, FZRC No. [W] t3~, m m  ~ ,  I m t u d ~  

m ~ u  tbem~ ~,1 r d m ~  O , m ~ .  
i . , , m  

4o.1 T~ ~ c ~ / ~  o f .~  ~.~.-~,  ~ ~ ~ wh~  wm ~ . o ~  . ~ ' / ~  
5.000 I~c~8. 

1~.2 TI~ m~mum q~m~ wh~ ~11~ d~ll~ed w C~a~ Pil~ Lm~'LLC. ~1~11~ ~ 

CD 
@ 

N o t u :  

It will be the r m p 0 m / t ~  of t lz Shipp~ to defiv~ ~ Products to 
Omar's w, a m  .rid Es,~ H,/s~ CA O~Im. 
Itan 260 "w, a m  Vohmw/Pnnsm Defic/eacy Chm~" does not sppfy. 

To recover the corn ofcomplyin8 with the Env/smmsmmd Ps~cctioa AZmcy's 
(EPA's) m ~  of'40 CI~  Pint S0 Subpmt I, Ca, rkr hm ~ m 
d i ~  h ~ l l t ~  ~ f ~  f ~  ~ ~ o f l~hmf ly  lamm~ ~ 
a e ~ m ~  f ~  C ~ i ~  w faGilit~ the h a ~ U ~  of4imd ~ m &d'mai in 
C-.mrl='s Rules ~ P.e~t t icm Tsriff, FERC No. 133, Ban 265, supplmnam 
~ md re/rosa tben~. The ULSD P.a:oveo/Fee Is 0.75 c a m  pa, Ban~ 
n -  al l  d/reel m o v e m m ~  ,_, 

R e f m  Mmlk 

[Ul 

~ d l h ~ s ~ a c e  Mm.lks 

New 

u a ~ s ~ d  mz. 
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SWORN DECLARATION OF PETER K. ASHTON IN SUPPORT OF COMPLAINT OF 
TESORO REFINING AND MARKETING COMPANY AGAINST SFPP, LP.  AND 

MOTION FOR CONSOLIDATION WITH ON-GOING COMM/SSION PROCEEDINGS 
AGAINST SFPP, L.P. 

. 

Pursuant to 28 U.S.C. Sec. 1746, Peter K. Ashton hereby states as follows: 

My name is Peter K. Ashton, and I am the President of Innovation & Information 

Consultants, Inc. (IIC, Inc.), an economics and management consulting firm located in 

Concord, Massachusetts. IIC, Inc. performs applied microeconomic analysis of issues 

pertaining primarily to the energy industries. We have analyzed all facets of the 

petroleum industry including regulatory issues related to pipeline ratemaking and pipeline 

operations. I have filed testimony in several rate matters before FERC in which I 

analyzed rates and developed cost of service models and stand alone cost models. These 

cases include Big West Oil Co. and Chevron Products Co. v. Anschutz Ranch East 

Pipeline, Inc., Docket No. OR01-03-000 and OR01-05-O00 (consolidated); Big West Oil 

Co. and Chevron Products Co. v. Frontier Pipeline Co., Docket No. OR01-02-000 and 

OR01-04-000 (consolidated); Big West Oil, LLC, Chevron Products Company, and 

Tesoro Refining and Marketing Company v. Express Pipeline LLC and Platte Pipe Line 

Company, Docket No. OR02-5-000; Big West Oil, LLC, Chevron Products Company, 

Sinclair Oil Corporation and Tesoro Refining and Marketing Company v. Express 

Pipeline LLC, Docket No. OR02-8-000; Big West Oil, LLC, Chevron Products Company, 

and Tesoro Refining and Marketing Company v. Platte Pipe Line Company, Docket No. 

1S02-384-000; Sinclair Oil Corporation v. BP Pipelines (N.A.), Inc., Docket No. OR02- 

6-02; and most recently in SFPP, L.P., Docket No. 1S05-230-000. 
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;2. I have also worked on and filed testimony before FERC and other regulatory bodies 

including the California Public Utilities Commission ("CPUC") on matters such as 

market-based rates, terms of access, and the need for quality banks. I have also testified 

on issues relating to pipeline operations and functions in The People of  the State of 

California, et al. v. Chevron Corp., et al. 

3. I have assisted various shippers in other matters before FERC, including the 

Commission's review and analysis of the Form 6 reporting requirements (Revision to and 

Electronic Filing of the FERC Form 6 and Related Uniform Systems of Accounts, Docket 

No. RM99-10-000) and the five-year review of the rate indexation rules (Five Year 

Review of Oil Pipeline Pricing Index, Docket No. RM00- I i-0(O and Docket No. RM05- 

22-000). In addition, ! have been retained in several matters before regulatory agencies 

to develop and analyze cost allocation methodologies for various transportation 

companies and regulated utilities. Attachment I to my declaration is a copy of my 

curriculum vitae, which provides more information on my qualifications. 

4. I have been asked by counsel for Tesoro Refining and Marketing Company (Tesoro) to 

develop a cost of service analysis and the maximum rates that SFPP could lawfully 

charge for interstate service on its West Line and Calnev Line for the period December 

2004 to November 2006. ~ To do so I have relied on the Compliance Filing made by 

SFPP in March 2006. 2 In this Compliance Filing, SFPP calculated cost of  service rates 

for the West Line for the year 1999 and indexed those 1999 rates for each subsequent 

t Although SFPP files separate tariffs for its West Line and Cainev Line rates, both the 
Commission and the Court of  AppeaJs consider the Calnev Line to be part of the West Line. 
Therefore, unless otherwise noted, I will use the term West Line to refer to both the West Line 
and the Calnev Line. 
2 SFPP, L.P. Compliance Filing, Docket Nos. OR 92-8-024, et al. (March 7, 2006). 

2 
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year pursuant to the Commission's Order on Initial Decision and On Certain Remanded 

Cost Issues ("December 16 order"))  SFPP filed its Compliance Filing after the 

Commission had ruled that SFPP must change its rates to reflect its real costs. 

Accordingly, SFPP's rates in the Compliance Filing can be used as more representative of  

SFPP's actual costs than the rates that SFPP charged in its tariffs. I have computed the 

reparations that Tesoro would be owed ifthe rates found in the Compliance Filing were 

accepted by the Commission for the period December 2004 and November 2006. 

5. In my review and analysis of  the Compliance Filing, I have noted several adjustments 

that I believe are necessary to bring the cost of service analysis in line with prior 

Commission precedent. These adjusUnents to the West Line cost o f  service are consistent 

with rulings of both the Commission and the United States Court of  Appeals for the 

District of  Columbia Circuit. After making these adjustments, I have computed new rates 

for the West Line. Based on these "adjusted" rates, I then made a second computation of  

the reparations that SFPP owes Tesoro for its shipments on the West Line between 

December 2004 and November 2006. The first calculation indicates that using the 

Compliance Filing that SFPP made with the Commission in March 2006, Tesoro is owed 

at least $1,607,991. After making adjustments to the SFPP Compliance Filing to reflect 

the decisions of  the Commission and the Court of  Appeals, I determined that SFPP owes 

Tesoro at least $2,325,372 in reparations for the period December 2004 to November 

2006. In the remainder of  this declaration, I first discuss the adjustments I have made to 

SFPP's Compliance Filing cost of  service. I then discuss the two scparate sets of  

reparation calculations. 

3 Order on Initial Decision and On Certain Remanded Cost Issues, 113 FERC ¶61,277 (hereafter 
"December 16 Order"), at P 2. 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Revisions to the Cost of Service Analysis Contained in SFPP's Compliance Filing 

6. As noted above, as a starting point for analyzing SFPP's cost o f  service on the West Line, 

I have relied on the Compliance Filing made by SFPP in March 2006. In this 

Compliance Filing, SFPP calculated cost of  service rates for the year 1999 and indexed 

the rates for each subs~luent year pursuant to the Commission's December 16 Order. 

7. As l stated above, although the SFPP Compliance Filing is more reflective ofthe actual 

costs that SFPP incurred than the rates it originally filed with the Commission, 1 found it 

necessary to make several adjustments to the Compliance Filing in order to comply with 

rulings ofthe Commission and the Court of  Appeals. The first and most significant o f  

these adjustments relates to the income tax allowance that SFPP took in its Compliance 

Filing. Consistent with the decision of the United States Court of Appeals for the District 

of Columbia in B P  West Coast  Products  4 as well as Administrative Law Judge H. Peter 

Young's Initial Decision in Docket No. IS05-230, 5 SFPP is not entitled to any income tax 

allowance. Both the court and Judge Young have held that as a matter of law, SFPP is 

not entitled to an allowance for income taxes in its cost of service. Yet, in the 

Compliance Filing, SFPP computed an income tax allowance for the West Line of 

approximately $6.5 million. I have removed this income tax allowance as my first 

adjustment to SI=T'P's West Line cost of service. 

8. The second adjustment I made was to SFPP's rate of return computation in the 

Compliance Filing. In the December 16 Order, the Commission directed SFPP to use the 

actual capital structure of  SFPP for 1999 after deducting so-called purchase accounting 

4 B P  West Coast Products  L L C  v. FERC,  374 F. 3d 1263 (D.C. Circ. 2004). 
5 Initial Decision, SFPP, L.P., 116 FERC ¶ 63,059 (September 25, 2006). 

4 
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adjustments (PAAs). 6 There is some discussion in the Commission's Order as to the 

amount of  the PAA to be deducted, and SFPP was directed to develop a second set of 

books for SFPP for 1998 and 1999 indicating the computation of  capital structure based 

on certain source material. SFPP has not provided either the source material or the 

second set of  books. I therefore have not yet had the opportunity to examine this 

material. However, I would note that the capital structure that SFPP has computed for 

1999 is 50.92% debt and 49.08% equity. This capital structure is different from the 

capital structure that Ultramat, Inc. witness Matthew O'Loughlin testified was 

appropriate. Moreover, in the December 16 Order the Commission cited with approval 

Mr. O'Loughlin's calculation of SFPP's capital structure as consisting of  53.43% debt 

and 46.57% equity. 7 Since SFPP's Compliance Filing erred in its interpretation of the 

Commission's Order, I have substituted the capital structure proffered by witness 

O'Loughlin and cited with approval by the Commission. This adjustment would reduce 

the rate of  return SFPP used in its Compliance Filing and therefore the cost of  service by 

approximately $150,000. 

There ate other elements of  the rate of  return that SFPP used in its Compliance Filing 

with which I do not necessarily agree, such as the rate of  return on equity. However at 

this point I do not have sufficient data from the Compliance Filing to make further 

adjustments. As noted below, I believe that this means that the adjusted rates I have 

6 A purchase accounting adjustment (PAA) reflects the write-up of a company's equity portion of 
its rate base. For example, when KMEP acquired SFPP in 1998, SFPP wrote up the equity 
portion of its rate base to reflect the premium over the regulatory return that KMEP paid to 
acquire SFPP. The result was a write-up in both the carrier property and equity component of 
SFPP's balance sheet. This write-up overly inflates the equity portion of the capital structure. 

See December 16 Order at P 64. The Commission cites to other possible capital structures 
resulting from the removal of the purchase accounting adjustments, each of which would lead to 
lower rates of return. 

5 
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computed should in fact be even lower once all data and information have been obtained 

to properly compute the rate of  return. 

10. The third adjustment I made to the SFPP Compliance Filing relates to the appropriate 

method for allocating overhead costs to SFPP's West Line. The December 16 Order 

directs SFPP to recompute the allocation of  KMEP's overhead costs based on a single tier 

Massachusetts Method that includes all KMEP entities. SFPP had previously excluded 

certain KMEP entities including Plantation Pipeline, Red Lightening, Trailblazer, and 

Kinder Morgan Interstate Gas, among others, from its overhead cost allocation, s In its 

Compliance Filing, SFPP did include Red Lightening. However, the SFPP Compliance 

Filing continues to exclude Plantation, Trailblazer and Kinder Morgan Gas. It is also 

unclear whether there may be other entities that should be included by SFPP and were 

not. I would expect that the impact of adding these entities into the Massachusetts 

Method formula would be fairly significant since two companies, Kinder Morgan Gas 

and Plantation, are large entities. In the Compliance Filing, 53.25% of  KMEP's 

corporate overhead is allocated to SFPP. A reduction of that percentage amount by only 

3.25 percentage points to 50% would reduce the amount of  overhead costs allocated to 

the West Line by $363,000. Of course, the inclusion of  all SFPP affiliated entities in the 

application of  the Massachusetts formula would undoubtedly reduce the overhead amount 

allocated to the West Line by an even greater amount. However, I do not have the data at 

this point to make this computation. Therefore, I have reduced the operating expenses 

portion of  the cost of  service by only $363,000 to reflect this adjustment to the allocation 

of  overhead expense. 

s See December 16 Order at P 85. 

6 
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11. These three adjustments reduced the Compliance Filing cost of  service for the West Line 

by approximately $7 million as shown below in Table 1. As I indicated above, we do not 

have access at this point to all o f  the data that underlies the SFPP Compliance Filing. 

After we have obtained that data in discovery from SFPP, it is very likely that the 

adjusted cost of service for the West Line will be even lower than calculated in Table 1. 

Table 1 
Revised Cost of Service for West Line 

Return on Rate Base 
Income Tax Allowance 
Operating Expenses 
Depreciation 
Amortization of AFUDC 
Amortization of Deferred Return 
TOTAL 

(000) 
Cocrtp|lanco 

Fil ing Adjusted 
$ 15,722 $ 15,579 
$ 6,454 $ 
$ 17,353 $ 16,990 
$ 4,713 $ 4,713 
$ 63 $ 63 
$ 731 $ 731 
$ 45,036 $ 38,076 

Computation of Rates 

12. The next step in my analysis o f  SFPP's cost o f  service was to take the adjusted cost o f  

service of  $38.076 million for the West Line and develop adjusted rates. In doing so, 1 

followed the same methodology SFPP used in its Compliance Filing.* Rates are based on 

a fully allocated cost methodology in which the cost o f  service is divided into distance 

and non-distance factors. I used my adjusted cost o f  service data in developing these 

allocation factors and than developed total rates for each of  the five destination points on 

the West Line. I° These i 999 rates are shown below in Table 2. 

* See Schedule 26 of "Part 3:1999 Cost of Service and Tariff Support" of March 6, 2006 
Compliance Filing. 
m These destination points include Phoenix, Tuscon, Calnev, Luke AFB, and Yurna MCAS. 

7 
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Table 2 
1999 Adjusted Cost of  Service Rates on the West Line 

1999 Rate 

Phoenix $ 0.7269 
Tuscon $ 0.9383 
Calnev $ 0.1802 
Luke AFB $ 0.7269 
Yuma MCAS $ 0.4865 

13. Since the Compliance Filing represents a cost o f  service and rates for 1999, I followed 

the procedure used by SFPP to develop rates for the period 2004-2006. I took the 1999 

rates and indexed them forward using the Commission's accepted indexation formula. 

The rates for 2004-2006 are shown in Table 3. 

Table 3 
Adjusted Cost of  Service Rates on the West  Line: 2004-2006 

Rates as July 2004: 
Phoenix $ 0.7891 
Tuscon $1.0186 
Calnev $ 0.1956 
Luke AFB $ 0.7891 
Yuma MCAS $ 0.5281 

Ra~q ~ of J-ly 2~S 
Phoenix $ 0.8178 
Tuscon $1.0556 
Calnev $ 0.2027 
Luke AFB $ 0.8178 
Yume MCAS $ 0.5473 

R, ptu as of July 2006 
Phoenix $ 0.8681 
Tuscon NA 
Catoev $ 0.2151 
Luke AFB $ 0.8681 
Yuma MCAS $ 0.5809 

14. There is another adjustment that must be made to the rate for transmix, originating at 

Colton. There is no reference to this rate in the SFPP Compliance Filings, but rates were 

8 
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listed in SFPP's tariff for this service and it is my understanding that Tesoro did ship a 

relatively small volume under this tariff, i have adjusted this rate by the same percentage 

amount that the other rates in the Compliance Filing were reduced. That percentage 

reduction is approximately 19 percenL 

Reparations 

15. The results of my cost of service analyses indicate that SFPP has significantly 

overcharged Tesoro for the petroleum products that Tesoro has shipped on the SFPP 

West Line. ! have computed reparations, including interest, which Tesoro is entitled to 

receive as compensation for the illegal charges levied on it by SFPP for interstate 

shipments between December 2004 and November 2006. 

16. I have made four sets of  computations. Table 4, which I have included as an attachment 

to my declaration, states the reparations SFPP owes Tesoro for West Line (Phoenix) 

shipments under the rates found in the Compliance Filing for the period December 2004 

to November 2006. Table 5 states the reparations SFPP owes Tesoro for West Line 

(Phoenix) shipments on the basis of  the revised cost of  service that I calculated using 

SFPP's Compliance Filing and making appropriate adjustments to it. Table 6, which I 

have also included as an attachment to my declaration, states the reparations SFPP owes 

Tesoro for Calnev shipments under the rates stated in the Compliance Filing for the 

period December 2004 to November 2006. Table 7 indicates the reparations SFPP owes 

Tesoro for Calnev shipments on the basis of  my adjustments to the SFPP Compliance 

Filing. 

17. In computing reparations, I have been provided with the actual rates charged Tesoro 

under the applicable SFPP tariffs over the course of  the reparations period. These rates 

9 
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are shown in Column B in Tables 4 through 7. Column C states the rate that should have 

been in effect, either using the Compliance Filing rates, or my revised cost of service 

rates. The monthly overcharge margin, Column D, is the difference between the SFPP 

tariffas implemented and the maximum just and reasonable rate that should have been 

allowed. 

lg. I was also provided the monthly Tesoro West Line volumes shipped under the applicable 

SFPP actual tariffs. These data are shown in Column E in Tables 4 through 7. The 

monthly reparatious amount excluding interest, shown in Column F, is calculated by 

multiplying the monthly overcharge margin (Column D) by the monthly volume (Column 

E) shipped. ] understand that Tcsoro is continuing to review its records over the past two 

years. If that review leads to the conclusion that Tesoro shipped additional products over 

the SFPP West Line, I expect to submit a supplemental analysis of the reparations that 

SFPP owes Tesoro. 

19. In May 2006, Tesoro shipped a small quantity of petroleum products under SFPP's 

Colton tariffmte, in addition to the shipments I have previously discussed on the SFPP 

Phoenix West Line tariff. I therefore computed the reparations for each rate separately 

for May 2006. These computations are contained in the Note section below the main 

table results in Tables 4 and 5. I subsequently aggregated the monthly reparations 

amounts for May 2006, and included these results in the body of the table. 

20. In September and October 2006, the SFPP changed its uu'iff for the West Line in the 

middle of the month. Tesoro's records indicate the particular SFPP tariffs under which 

shipments were made during this period. I was therefore able to base my determination 

of reparations on the actual tariffs under which Tesoro's shipments were made. 

l0 
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21. With respect to the Calnev Line, I was not able to determine with precision the actual 

SFPP tariffs under which Tesoro shipped petroleum products in September and October 

2006. I therefore determined the period of time that each SFPP tariffwas in effect during 

the month. I then prorated Tesoro's shipments accordingly. These computations are 

stated in the Note section below the main table results in Tables 6 and 7. I subsequently 

aggregated the monthly reparations amounts for September and October 2006, and 

incioded these results in the body of  the table. 

22. In calculating the interest that Tesoro is owed, I used the average prime rate for each 

calendar quarter, in accordance with established Commission precedent. H The average 

prime rate is determined by taking the arithmetic mean, to the nearest one-hundredth of  

one percent, of the prime rate values published in the Federal Reserve Bulletin, or in the 

Federal Reserve's "Selected Interest Rates" (Statistical Release H. 15) for the most recent 

three months preceding the calendar quarterJ 2 Therefore, the monthly interest rate to be 

applied to the reparations represents the monthly average of  the average prime rate for the 

preceding calendar quarter. The monthly interest rates I used are shown in Column G of  

the attached tables. 13 

23.1 calculated the monthly interest, shown in Column K, based on the assumption that 

payments made for the prior month's shipments occur mid-month in the following 

month. For example, the transportation charges associated with shipments in June would 

be paid on the 15 th of  July. Consequently, the interest does not begin accruing until the 

J~ SFPP, L.P., Opin. No 435-A, 91 FERC ¶ 61,135 at p. 61,516. 
J2 18 C.ER. § 340.1(cX2Xi) 2006. The regulations state the interest rate shall be taken from the 
Federal Reserve's Statistical Release G.13. However, this release was discontinued by the 
Federal Reserve in 2002, but all applicable rates, including the bank prime rate, are available in 
Release H. 15. 
13 The monthly rate is simply the quarterly rate divided by 3. 

II 
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transportation charges are assumed to have been paid, and lag by halfa month from the 

end of month reparations amount. 

24. In conformance with Commission regulations, I also computed interest on a compound 

quarterly basis, 14 and included the quarterly amounts in Column L. The final reparations 

due, including interest, represent the end of month reparations for November 2006, plus 

the monthly interest accrued in the fast two months of the fourth quarter of 2006. 

Damages, including interest, using the rates listed in the Compliance Filing total 

$1,607,991.47. Damages, including interest, using the rates determined on the basis of 

my revised cost of service total $2,325,372.69. These amounts are shown in Tables 3 

through 6, and are summarized in the following table: 

Adju~KI Tadff Rab Rm~rm~ono Inte.mt Total Repara~one 
Excluding Intenmt 

West Une Compliance Fling Rates  $1,400,181.38 $120,603.98 $t,520,785.36 
Revised CoS Rates $2,015,145.07 $165,219.74 $2,180,364.82 

Caklev Line Compliance Fing Rates ~30,203.28 $7,002.83 $87,206.11 
Revised Cos Ratu $133,836.55 $11,171.33 $148,007.87 

Total Damages Compliance Fling Rates 
Reviled Cos Rates 

St,SOT,U1.47 
$2,325,372.A 

~' 18 C.F.R. § 340.I(c)(2)(ii). 

12 
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I, Peter K. A s l ~  h e . b y  stm8 umder p e n a ~  ofpm'ju~ t l ~  fl~ ~ is U~ue m~d ~ n ~  

Io the best o f  my iufommico mzi b~lkf. 

~ on Ik~mlz~r 11, 2006. 

P~K. AMm~ 
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Peter K. Ashton is a founder of Irmovation & Information Consultants, Inc. and serves as its presi- 
dent. Prior to founding Innovation & Information Consultants, Inc., Mr. Ashton was a senior con- 
sultant with Putnam, Hayes & Bartlett, Inc. and Charles River Associates Incorporated. He has 
directed major consulting projects for private clients as well as in the public sector. Mr. Ashton's 
primary fields of expertise are antitrust and regulatory analyses, valuation of intellectual property, 
energy economics, and labor market studies. A sample of Mr. Ashton's recent work includes the 
following: 

Expert Teatimony and Litigation Support 

Reviewed and analyzed the rates filed by various pipeline companies in several matters 
before FERC. He has analyzed the cost of service computations of these companies, 
evaluated rates in comparison with competing carriers, and assessed the impact that rates 
have on shippers. He has evaluated the market and business environment of pipelines to 
ascertain the relative riskiness in which such pipelines operate and he has developed 
financial measures relating to the operating performance of such pipelines. He has employed 
the Commission's DCF methodology to develop estimates of the required return on equity, 
evaluated issues related to capital structure, operating expenses and the income tax allowance 
under 154-B ratemaking principles. Further, be has developed fully-allocated cost 
procedures for multi-origin/destination pipelines to permit rate analysis along individual 
orion/destination points. 

Mr. Ashton prepared an expert report and testified regarding the value of crude oil produced 
in the Gulf of Mexico, and evaluated the cost of transporting this crude oil to onshore 
marketing points. He evaluated the prices reported by producers of crude oil in this area, and 
reviewed various transactions relating to this crude oil to determine the market value of this 
crude oil. 

Mr. Ashton prepared an expert report and testimony on the market value of crude oil 
produced on federal lands in the United States over the period 1988-1998. He compiled a 
large database of crude oil transactions that formed the basis for the computation of the 
arm's length prices for crude oils produced in the Louisiana Gulf, Texas, the Rocky 
Mountain area and the West Coast. As part of the work he analyzed rates on various crude 
oil pipelines in each of the affected regions. 

Mr. Ashton provided expert analysis relating to the pricing of gasoline in California and 
other West Coast markets. He performed various analyses ofthe relevant markets, pricing 
trends, reviewed relevant company and third party documents, and assisted counsel in 
development of the theory of the case. He also assisted other experts in analysis of price and 

~D 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Page 2 

supply data. More recently, Mr. Ashton has analyzed the pricing of gasoline is the states of 
Florida and Massachusetts, as well as the Midwest area. 

He has prepared expert reports and testified on numerous occasions in cases involving the 
computation of lost earnings, lost profits, and other economic losses associated with 
wrongful death, personal injury and breach of contract claims. Mr. Ashton has also 
developed various models of earnings capacity in different professions and has performed 
studies of comparative earnings growth in a variety of professions. 

Mr. Ashton provided expert testimony defining the relevant product and geographic markets 
for window shade products and also analyzed claims that a distributor and retailer of such 
products had been charged anticompetitive prices and had been unfairly harmed as a result of 
violations of California's state antitrust laws. He also developed damage estimates to 
indicate the dollar value of the harm suffered by the retailer/distributor. 

He provided expert testimony on the damages suffered by the owner of a marina as a result 
of a gasoline spill. Mr. Ashton's testimony focused on various economic losses including 
lost profits, loss of goodwill and business interruption losses as well as the general economic 
conditions facing relevant marina owners at that time. 

Prepared expert testimony before the Maine Public Utilities Commission regarding the 
ability of a regulated transportation company to set predatory (below-cost) rates in an 
unregulated business through cross-subsidization. Analyzed the extent to which the 
regulated utility had market power in the unregulated industry and whether its decision to 
add additional capacity in the regulated industry would allow it to unfairly expand its 
business in the unregulated sector. 

Prepared expert testimony before FERC and the California Public Utilities Commission on 
the filings of several newly-regulated common carder pipeline companies in California. Mr. 
Ashton assessed the degree to which the pipeline companies may have been able to exercise 
market power in setting their rates and compared the carders' rates to the rates of existing 
alternative non-regulated carders and other modes of transportation. Analyzed the rates and 
critiqued the rate-making methods used by the various pipeline companies. 

Mr. Ashton analyzed the structure and behavior of several major oil companies in the West 
Coast petroleum industry, focusing on pricing behavior and alleged anticompefifive activities 
in the crude oil production and refining segments of the business. Mr. Ashton has assessed 
the degree to which control of the transportation system by the majors has influenced crude 
oil pricing behavior in this market area. Mr. Ashton has also examined the crude pricing 
behavior of various refiners, traders, and others during the 1970s, 1980s and 1990s to assess 
whether posted prices reflected market value and the role played by spot prices in 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

g 

g 

Page 3 

determining market value. He has also prepared expert analyses regarding the structure of 
pipeline markets in California and their effect on pricing and on the trend in spot prices. 

Public Policy and Tax Issues 

Mr. Ashton has performed a detailed analysis of the impacts of deepwater royalty relief on 
leasing, exploration and production in the Gulf of Mexico. This study involved the use of 
econometric models of MMS leasing behavior that analyzed the impacts of competition, 
royalty relief, changes in technology, movements in oil and gas prices and numerous other 
factors on lease bonus bids and the number of leases sold. Mr. Ashton also projected future 
impacts of various royalty relief scenarios on royalty and lease bonus revenue as well as 
impacts on future exploration, development and production of oil and gas resources in the 
Gulf of Mexico. 

For the U.S. Small Business Administration, Mr. Ashton directed a study that examined the 
differential impact of the trend toward electronic commerce and procurement by the federal 
government. The study concluded that small fLrms generally are less effective in taking 
advantage of e-business and e-procurement tools, although small firms are making 
improvements in their ability to attract business via the web. 

Mr. Ashton is currently analyzing various cost sharing agreements in the 19aannac.eufical and 
medical products industries and associated buy-in and buy-out payments for the transfer of 
intellectual property related to these agreements. Mr. Ashton is valuing the intangible 
property under these agreements and estimating the reasonably anticipated benefits accruing 
from such intangibles. He has computed running royalty payments and lump sum payments 
as compensation for the buy-in and buy-out payments. Mr. Ashton is also reviewing and 
analyzing the expert reports provided by others on these issues. 

Mr. Ashton directed a study to develop a comprehensive model of the exploration, 
development and production process ofoil and gas resources in the Gulf of Mexico for the 
Minerals Management Service (MMS). He has developed the economic module that medels 
decision-making behavior with regard to the decision to bring on new resources and 
determine when it is economic to begin producing from these fields. 

Mr. Ashton completed an expert report valuing various intangible assets transferred by a 
domestic parent to various foreign corporations for purposes of developing an appropriate 
arm's length royalty rate consistent with the Section 482 transfer pricing regulations. He 
examined the relative profitability contributed by these intangible assets domestically and 
also applied a CPM approa,% to the application of the intangibles in various foreign markets. 
He also reviewed and assessed the Section 6662 transfer pricing report of the taxpayer. 
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He directed a major study of the transfer pricing program of  a major Fortune 500 company 
and developed alternative benchmarks for determining appropriate transfer prices consistent 
with Section 482 of  the Internal Revenue code. He also analyzed various cost sharing 
agreements maintained by the company for the allocation of  R&D expenses, and the 
provision of  various services provided to foreign subsidiaries. 

I 

4 I t  
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He analyzed the fair market value of  the worldwide assets of  a major multinational company 
for purposes of  determining an appropriate method and basis for allocating interest expense 
under Section 861 of  the IRS regulations. Mr. Ashton has provided expert advice on this 
issue in several matters, pointing out the need for consistency with the relevant regulations 
and use of  appropriate valuation methods. 

Analyzed the extent to which certain insurance companies were able to pass on an uncon- 
stitutional tax to their customers. Mr. Ashton assessed potential market share impacts and 
the regulatory framework that permitted cost-plus pricing to determine the extent of pass-on. 
He also utilized tax incidence analysis and econometric studies to derive preliminary 
estimates of  the extent of  passthrough of  the tax. 

Prepared expert analyses computing an arm's length royalty consistent with Section 482 of  
the IRS regulations for various intangible assets transferred under a licensing agreement 
between a domestic parent and a foreign subsidiary. The work involved estimating the value 
of  the technology being ~ansferred and determination of  an appropriate royalty rate. 

Analyzed the impact of  various tax expenditure programs on small and large firms. Mr. 
Ashton utilized detailed data from the Treasury to assess the impact on effective tax rates of  
various programs such as foreign tax credits, low income housing credit, accelerated 
depreciation, and the business means and entertainment tax deduction. 

Mr. Ashton has analyzed the value of various petroleum companies" upstream oil and gas 
reserves utilizing a conventional discounted cash flow (DCF) method. As part of  this work 
he has assessed future price forecasts, operating costs, capital costs and abandonment costs 
of  various reserves in a variety of  locations throughout the world. 

Business Strategy Studies 

For an oil producer, Mr. Ashton evaluated a proposed sliding scale royalty agreement that 
was pegged to future oil prices. Mr. Ashton analyzed the most likely royalty payment under 
the proposed scheme given information on projections of  crude oil prices, inflation and 

9If  
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production costs over the next ten years. He analyzed alternatives to the proposed royalty 
schedule and quantified the effect of  these ahematives on the estimated royalty payments. 

For an independent crude oil producer, evaluated the various options this producer had to 
move its crude oil from the fe ld  to an ocean terminal in order to be able to qualify for an 
export license. Mr. Ashton recommended various strategies and performed cost/benefit 
analyses of each. 

Prepared a detailed study of  crude oil marketing in the United States and changes whichhave 
occurred in the manner in which crude oil is bought, sold, and traded over the last twenty 
years. Examined the manner in which crude oil is shipped throughout the country, and the 
impact oftnmsportation alternatives on marketing options. Also compiled a large database 
on spot and other relevant crude oil prices and data on quality adjustment factors for use in 
evaluating various crude oils. Provided supplemental analyses regarding specific market 
areas in the United States including the Rocky Mountain producing area. 

Mr. Ashton recently completed a forecast of  supply and demand factors influencing future 
oil and gas development end production activity in the Rocky Mountain states. This work 
included an analysis of  the demand and supply for crude oil and refined products in the 
Rocky Mountain states, including imports of  refined products from states outside the area. 
He also examined the role of  Canadian imports into the Rocky Mountain area and projected 
the demand for such imports over the next 40 years. 

Assisted a major computer manufacturer develop and implement a strategic plan for market- 
ing its computer technology to law firms and other legal entities. This assignment involved 
developing an overall understanding of  the legal marketplace and the demand for automated 
litigation support equipment as well as planning a strategy to assist in properly positioning 
the company's products. 

Conducted a detailed study of  the business strategies of  the leading manufacturers in the 
motorcycle marketplace to test various hypotheses regarding the dramatic shift in market 
structure that occurred during the 1980s. Mr. Ashton analyzed trends in market growth, the 
effects of  various government policies, and the effects of  various macroeconomic effects on 
the changes in industry structure. 

Analyzed the fair market value of  a large, privately-held corporation with principal 
operations overseas. Involved assessing the relationship between the host government and 
the corporation, and providing an estimate of  the relative political and environmental 
stability of  conducting business in that country, and its impact on the company's market 
value. 
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Mr. Ashton received an A.B. degree in Economics and Political Science from Colby College (magna 
cure laurie and Phi Beta Kappa) in 1976, and received an M.I.A. degree in International Economics 
and Business from the School of International Affairs at Columbia University in 1978. Mr. Ashton 
is a member of the American Economic Association and the Southern Economic Association. 

Publications and Speeches (Last 10 Years) 

Crude Oil Marketing, prepared for Minerals Management Service, Valuation and Standards 
Division, July 1997. 

"Financial and Economic Indicators of Local Tax Burdens and Incentives to Invest in Various 
Localities," November 2000. 

"Recent Volatility in Gasoline Prices: Is it the Market or the MarketersT' May 2002. 

"Cost Sharing Regulations Embodied in the IlLS Section 482 Transfer-Pricing Regulations: Recent 
Experience and Lessons Learned," Internal Revenue Service, CPE Seminars, August 2002. 

Modeling Exploration, Development and Production in the Gulf o f  Mexico, U.SI Department of 
Interior, Minerals Management Service, Environmental Studies Program, Herndon, VA, OCS Study 
MMS 2---4-018, March 2004. 

The Impact o f  Tax Expenditure Policies on Incorporated Small Businesses, with Justin White, U.S. 
Small Business Administration, Office of Advocacy, Washington, D.C., April 2004. 

Trends in Electronic Procurement and E-Commerce and Their Impact on Small Business, with Mary 
Ann Buescher, U.S. Small Business Administration, Office of Advocacy, Washington, D.C., June 
2004. 

Report on Gasoline Pricing in Florida, with Dr. Keith Leffler, prepared for the Office of the 
Attorney General, State of Florida, June 2005. 

Effects of  Royalty Incentives for Gulf o f  Mexico Oil and Gas Leases, U.S. Department of Interior, 
Minerals Management Service, Economics Division, Herndon, VA, OCS Study MMS 2004-077, 
September 2005. 

An Empirical Approach to Characterize Rural Small Business Growth and Profitability, with Lee O. 
Upton and Meghan Overom, U.S. Small Business Administration, Office of Advocaey, Washington, 
D.C. December 2005. 
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Testimony (Last 10 Years) 

Union Oil Company o f  California v. Pioneer Oil and Gas et al., Case No. SM92229, Deposition 
testimony, October 1996; Live testimony, January 1997. Work performed on behalfofMcMahon & 
Spiegel, Los Angeles, CA. 

Blind Design, Inc. v. Hunter Douglas, Inc. et al., Case No. 686230, Deposition testimony, February 
1997. Work performed on behalf of Sheppard, Mullin, Richter & Hampton, San Diego, CA. 

In the Matter o f  Beacon Oil Company, Contract No. DE-SC01-79-RA-32028, Deposition testimony, 
February 1997; trial testimony, March 1997. Work performed on behaifofthe U.S. Department of 
Energy. 

Brenda Reeves v. George Anderson et al., Case No. CV-95-506, Deposition testimony February 
1997. Work performed on behalfofPlatz & Thompson, Lewiston, ME. 

State o f  Texas, et al. v. Amoco Production Co. et al., No. 95-08680, Deposition testimony, April 
1997. Work performed on behalf of Susman Godfrey, L.L.P. 

Timothy Morse v. Frozen at Sea Partners, llletal.,  Docket No. 96-361-P-H, Deposition testimony, 
September 1997. Work performed on behalf of WeRe & WeRe, Camden, ME. 

Execu-Tech Business Systems Inc., et al. v. Appleton Papers Inc., et al., Case No. 96-9639, CACE 
05, Deposition testimony, September 1997; trial testimony, November-December 1997. Work 
performed on behalf of Heins, Mills & Olsen, Minneapolis, MN. 

Olde Port Mariner Fleet, Inc. Complaint re Casco Bay Island Transit District's Tour and Charter 
Service, Docket No. 98-161, prepared written direct and rebuttal testimony before the Maine Public 
Utilities Commission, July and September 1998. Oral testimony, October 1998. Work performed 
on behalf of Edward F. Bradley, Jr., Portland, ME. 

SouthPort Marine v. Boston Towing & Transport and Gulf Oil Corp., deposition and trial testimony, 
April 1999, work performed on behalf of WeRe & WeRe, Camden, ME and Flanagan & Hunter, 
Boston, MA. 

Peter R. Bragdon v. Irving J. Morrison, Docket No. CV-98-76, deposition testimony, June 1999, 
work performed on behaif of Platz & Thompson, P.A., Lewiston, ME. 

Northern Utilities, Inc. Petition for  Waivers from Chapter 820, Docket No. 99-254, written 
testimony filed before the Maine Public Utilities Commission, May 2000. Work performed on 
behalf of Edward F. Bradley, Jr., Portland, ME. 



Jnofflclal FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000 

Page 8 

UnitedStates ex rel. J.. Benjamin Johnson, et 02. vs. Shell Oil Company, et 02., Case No. 9:96CV66, 
expert reports and deposition testimony, February, May, and July 2000. Work performed on behalf 
of the Justice Department, Civil Division, Washington, D.C. 

Fidelity Oil Co. vs. Shell Western E&P Inc. and Shell Oil Co., Case No. DV-98-5817, expert report, 
June 2001, rebuttal report, December 2001. Work performed on behalf of Crowley, Haughey, 
Hanson, Toole, & Dietrich, P.L.L.P. 

Big West Oil Co. v. Frontier Pipeline Company and Express Pipeline Partnership and Chevron 
Products Company v. Frontier Pipeline Company and Express Pipeline Partnership, Docket 
Nos. OR01-02-002 and OR01-04-001, prepared direct testimony, November 2001. Worked 
performed on behalf of Ooldstein & Associates, Washington, D.C. 

Big West Oil Company v. Anschutz Ranch East Pipeline, Inc. and Express Pipeline Partnership, and 
Chevron Products Company v. Anschutz Ranch East Pipeline, Inc. and Express Pipeline 
Partnership, Docket Nos. OR01-03-002 and OR01-05-001, prepated direct testimony, November 
2001. Work performed on behalfofGoldstein & Associates, Washington, D.C. 

"Gas Prices: How Are They Really Set?" Hearings before the Permanent Subcommittee of 
Investigations of the Committee on Governmental Affairs, U.S. Senate, May 2, 2002. 

Big West Oil, LLC, Chevron Products Company, and Tesoro Refining and Marketing Company v. 
Express Pipeline LLC and Platte Pipe Line Company, Docket No. 0R02-5-000; Big West Oil, LLC, 
Chevron Products Company, Sinclair Oil Corporation and Tesoro Refining and Marketing Company 
v Express Pipeline LLC, Docket No. 0R02-8-000; Big West Oil, LLC, Chevron Products Company, 
and Tesoro Refining and Marketing Company v. Platte Pipe Line Company, Docket No. IS02-384- 
000. Prepared direct and answering testimony, March 27, 2003. Worked performed on behalf of 
Goldstein & Associates, Washington, D.C. 

Sinclair Oil Corporation v. BP Pipelines (N.A.), Inc., Docket No. OR02-6-02; Prepared direct 
testimony, September 2003; rebuttal testimony, Match 2004. Work performed on behalf of 
Goldstein & Associates, Washington, D.C. 

Public Hearing on Property Tax Classification, Hearings before Massachusetts Department of 
Revenue, May 2004, direct testimony on proposed modification to state property tax classification 
system. 

Marc Leslie and Mary Leslie v. Winslow Marine, Inc., Docket No. BATSC-CV-2003-00031; 
Deposition testimony, February 2005. Work performed on behalfof Tompkins, Clough, Hirshon 
and Langer, P.A. 
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Five Year Review o f  Oil Pipeline Pricing Index, Docket No. RM05-22-000, Declarations filed 
October 2005, January 2006. Work performed on behalf of Goldstein & Associates, Washington 
D.C. and Venable LLP, Washington, D.C. 

In the matter ofSFPPo L.P., Docket No. IS05-230-000, Prepared answering testimony, November 
2005; cross examination, February 2006. Work performed on behalf of Goldstein & Associates, 
Washington D.C. 

United States ex. Rel. Bobby Maxwell v. Kerr McGee Corp. et al. C.A. No. 04-1224-PSF. Expert 
report and deposition testimony, March 2006. Work performed on behalf of Law Offices of Michael 
Porter, Wheat Ridge, CO. 
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Reparations Due Tesoro for Shipments on SFPP West Line and Calnev Line 

West Line 

Adjusted Tadff Rate 

Compliance Filing Rates 
Revised CoS Rates 

Repara~ona 
Excluding lnterest 

$1,400,181.38 
$2,015,145.07 

interest 

$120,603.98 
$165,219.74 

Total Reparations 

$1,520,785.36 
$2,180,364.82 

Calnev Line Compliance Filing Rates 
Revised Cos Rates 

$80,203.28 
$133,836.55 

$7,002.83 
$11,171.33 

$87,206.11 
$145,007.87 

Total Damages Compliance Filing Rates 
Revised Cos Rates 

$1,480,384.66 
$2,148,981.62 

$127,606.81 
$176,391.07 

$1,607,991.47 
$2~325,372.69 
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Interest Rates 
Month Rate M o n t h l y  Quarterly 

Jul-04 4.25% 0.35% 
Aug-04 4.43% 0.37% 
Sap-04 4.58% 0.38% 
Oc~..04 4.75% 0.40% 0.37% 
Nov-04 4.93% 0.41% 0.37% 
Dec-04 5.15% 0.43% 0.37% 
Jan-05 5.25% 0.44% 0.41% 
Feb-05 5.49% 0.46% 0.41% 
Mar-05 5.58% 0.47% 0.41% 
AI~'-05 5.75% 0.48% 0.45% 

May-05 5.98% 0.50% 0.45% 
Jun-05 6.01% 0.50% 0.45% 
Jul-05 6.25% 0.52% 0.49% 

Aug-05 6.44% 0.54% 0.49% 
Sep-05 6.59% 0.55% 0.49% 
Oct-05 6.75% 0.56% 0.54% 
Nov-05 7.00% 0.58% 0.54% 
Dec-05 7.15% 0.60% 0.54% 
Jan-06 7.26% 0.61% 0.58% 
Feb-06 7.50% 0.63% 0.58% 
Mar-06 7.53% 0.63% 0.58% 
Apt-06 7.75% 0.65% 0.62% 

May-06 7.93% 0.66% 0.62% 
Jun-06 8.02% 0.67% 0.62% 
Jul-06 8.25% 0.69% 0.66% 

Aug-06 8.25% 0.69% 0.66% 
Sap-06 8.25% 0.69% 0.66% 
Oct-06 8.25% 0.69% 0.69% 
Nov-06 8.25% 0.69% 0.69% 

Source: Federal Reserve Statistical Release H. 15, available at http:/A~wfederalreserve.gov/releases~15/data.htm 

Note: As of 11/22/06, Bank Prime Rate had not changed, it is left here at 8.25% for Nov-06 - due to Commission preferred interest 
rate calculation methodology of using lagged quarterly interest rates, this value does not factor into current reparations calculations 

Note: In 18 C.F.R § 340.1(c)(2)(i), the ragulatiens state the interest rate shall be taken from Statistical Release G13, however 
this release was discontinued by the Federal Reserve in 2002 - all applicable rates are available in Release H.15 
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