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- 9. Pursuant to Rule 206 of the Rules of Practice and Procedure of the
Federal Energy Regulatory Commission (“the Commission” or “FERC"), 18 C.F.R.
§ 385.206; the Procedural Rules Applicable to Oil Pipeline Proceedings, 18 C.F.R.
- § 343.2; Sections 1(5), 8, 9, 13, 15, and 16 of the Interstate Commerce Act (ICA),
49 U.S.C. App. §§ 1(5), 8, 9, 13, 15 and 16 (1984); and Section 1803 of the Energy
Policy Act of 1992 (“EPAct”), Tesoro Refining and Marketing Company (Tesoro)
- hereby files this Complaint against SFPP, L.P. (“SFPP”"), challenging the justness
and reasonableness of rates on SFPP’s West Line and Calnev Line. Tesoro seeks
the prescription of just and reasonable rates and reparations and refunds, including
interest, for the unjust and unreasonable rates that SFPP has charged it in the past.
10. Tesoro is also requesting that the Commission consolidate its
Complaint with on-going proceedings involving SFPP and include the time periods
covered by this complaint in those proceedings. As discussed below, Tesoro is
willing to be governed by the determinations previously made by the Commission
- and Administrative Law Judges in those proceedings.
11. In support thereof, Tesoro states as follows:
I
- COMMUNICATIONS AND CORRESPONDENCE
12, Communications and correspondence regarding this Complaint should

be directed to the following persons:

- Barron Dowling Melvin Goldstein
Associate General Counsel Matthew A. Corcoran
Tesoro Refining and Marketing GOLDSTEIN & ASSOCIATES, P.C.
- Company 1757 P Street, N.W.
300 Concord Plaza Drive Washington, D.C. 20036
San Antonio, TX 78216 Tele: (202) 872-8740
- Tele: (210) 283-2415 Fax: (202) 872-8744
Email: bdowling@tsocorp.com E-Mail: mgoldstein@goldstein-law.com

mcorcoran@goldstein-law.com
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I1.
PARTIES

13. Respondent SFPP is an oil pipeline engaged in the transportation of

it refined petroleum products in interstate commerce. It is regulated as a “common
carrier” by the Commission under the Interstate Commerce Act and the Energy
Policy Act of 1992. As part of its business activities, SFPP operates a petroleum

- products pipeline from Watson, CA, East Hynes, CA, and Colton, CA to Phoenix, AZ.
This line is known as the “West Line.” SFPP also operates a pipeline known as the
“Calnev Line” that transports petroleum products from Watson, CA and East

- Hynes, CA to the Calnev Pipe Line L.L.C. (Calnev) in Colton, CA. Petroleum

products are then transported from Colton, CA to various interstate destinations.

14. SFPP is a subsidiary of Kinder Morgan Energy Partners, L.P. (KMEP),
- a publicly-traded master limited partnership and registered tax shelter. In turn,
Kinder Morgan, Inc. (‘KMI”) owns the general partnership interest of KMEP. KMEP
is both a “Master Limited Partnership” (“MLP”) and a “Publicly Traded

- Partnership” (“PTP”) presently eligible to be taxed as a partnership.

156. Complainant Tesoro is a shipper of refined petroleum products on the

SFPP pipeline system. As William M. Weimer of Tesoro states in the attached
- Sworn Declaration, Tesoro has shipped and continues to ship significant quantities
of refined petroleum products on SFPP’s West Line in interstate commerce. Tesoro

L
has also shipped significant quantities of refined petroleum products on SFPP’s
- Calnev Line.! Tesoro intends to continue to ship petroleum products on the West
- ' See Ex. A. Sworn Decl. of William M. Weimer in Supp. of Tesoro Refining and
Marketing Company’s Compl. at § 3 (Dec. 11, 2006).
- 2



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

Line and Calnev Line in the foreseeable future. Tesoro therefore has a substantial
economic interest in SFPP’s West Line and Calnev Line rates and the unjust and

unreasonable rates SFPP has charged in the past.

- IIL

BACKGROUND FACTS
A. Tesoro'’s Shipments on the SFPP Pipeline System.

8. SFPP holds a monopoly on the transportation of refined petroleum
products by pipeline from California to Arizona and Nevada as well as from Texas
to Arizona. It is subject to the jurisdiction of the Commission and has published
- transportation tariffs that are on file at the Commission. During the period

December 1, 2004 through November 30, 2006, Tesoro has shipped more than

{Privileged and Confidential Material Removed] barrels of refined petroleum
- products on the West Line and more than [Privileged and Confidential Material
Removed] barrels on the Calnev Line at rates charged by SFPP under tariffs on file
with the FERC.

- 9. Tesoro’s shipments on the West Line and Calnev Line are set forth in

Table I below.?

[Privileged and Confidential Material Removed]

? Tesoro is continuing to review shipments on the West Line and Calnev Line for the

past two years. In the event that review indicates that Tesoro has shipped
additional products, Tesoro will amend this Complaint to reflect those additional
shipments.
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[Privileged and Confidential Material Removed]

- B. FERC and Court of Appeals Decisions With Respect to the West Line
and Calnev Line.
10. In a series of decisions that were issued in 2004 and 2005, the
Commission and the Court of Appeals for the District of Columbia Circuit have held
- that the rates that SFPP has charged shippers for shipping petroleum products on
= 4
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the West Line and Calnev Line have been unjust and unreasonable and that SFPP’s

rates must be reduced.? Those decisions are the following:
a. BP West Coast Products — 374 F.3d 1263 (2004) -

- 11. In a decision issued on July 20, 2004, the Court of Appeals for the
District of Columbia remanded to the Commission the issue of whether the West
Line and Calnev Line had experienced “substantially changed circumstances” since
- 1992. The court held that if substantially changed circumstances exist, then the
rates SFPP charged for transportation on the West Line and Calnev Line would not
be subject to the “grandfathering” provision of Section 1803 of the Energy Policy Act
- of 1992. This statutory provision generally applies to pipeline transportation rates
that were in effect for the 365 days prior to the enactment of the EPAct on October
24, 1992. A copy of the Decision of the Court of Appeals is attached to this
Complaint as Exhibit B.

b. Order on Initial Decision - 106 FERC 1 61,300 (March 24, 2004)

12. In this Decision, the Commission found that the threshold “changed
circumstances” standard in Section 1803(b)(1) of EPAct had been satisfied with
respect to the West Line and Calnev Line. In an Initial Decision, an Administrative
Law Judge specifically found that the substantially changed circumstances
standard had been satisfied with regard to West Line and Calnev Line rates for
1996, 1997, 1998, and 2000. The Commission subsequently confirmed that

determination, concluding that “substantial changes in circumstances [existed] that

% Although SFPP files separate tariffs for its West Line and Calnev Line rates, both
the Commission and the Court of Appeals consider the Calnev Line to be part of the
West Line. The FERC and Court of Appeals decisions referred to in the text
therefore apply both to the West Line and the Calnev Line.

= 5
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were the basis for the Yuma, Calnev and West Tucson rates beginning in 1995, and
for the West Phoenix rates beginning in 1997.™ A copy of the Commission’s Decision
= is attached to this Complaint as Exhibit C.

C. Order on Remand and Rehearing - 111 FERC 1 61,334 (June 1,
- 2006) -

13. This order addressed the remand to the Commission by the United
States Court of Appeals for the District of Columbia Circuit in BP West Coast
- Products, the Phase I proceeding in Docket No. OR96-2-000, et al., and issues raised
by the Commission’s March 24, 2004 Order in that proceeding. These issues all
concerned the extent to which SFPP’s rates for the West Line and the Calnev Line
- were subject to the grandfathering provision of Section 1803 of the Energy Policy
Act. The Commission “again conclude[d] that there were substantially changed
circumstances on the West Line for the years stated in the March 2004 Order.™ A
copy of the Commission’s decision is attached to this Complaint as Exhibit D.

d. Order on Initial Decision and on Certain Remanded Cost
Issues ~ 113 FERC 1 61,277 (December 18, 2005) -

14.  Since the Commission had found the rates on the West Line and
- Calnev Line were not grandfathered, in a further order issued on December 16, 2005,
the Commission clarified the methodology that SFPP must use in establishing new
interim rates for the West Line and the Calnev Line. The Commission stated that
- “This order makes certain determinations for establishing interim just and
reasonable rates for SFPP, L.P.’s (SFPP) East and West Line rates pursuant to
gection 15(1) of the Interstate Commerce Act.”® Based on this Order, “the

- Commission [required] SFPP to make several compliance filings and to establish

4106 FERC q 61,300, at P 53 (2004).
®111 FERC § 61,334 at P 39 (2004).
®113 FERC § 61,277 at P 1 (2005).
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new interim rates for its West Line... as of May 1, 2006.” A copy of this
Commission Decision is attached to this Complaint as Exhibit E.

e. Tariffs Nos. 120 and 121 and Commission Order Suspending
Tariffs Subject to Refund.

- 15. As a result of the previous decisions, on March 7, 2006, SFPP filed
FERC Tariff Nos. 120 and 121 for transportation on the West Line and Calnev
Lines, respectively.® SFPP stated that the new rates it established in these tariffs

- for the West Line and Calnev Line were intended to comply with the Commission’s
December 16 Order and the Order on Rehearing issued February 13, 2006.° The
Commission accepted and suspended SFPP Tariffs Nos. 120 and 121, subject to

- refund, to be effective May 1, 2006."° A copy of this Decision is attached to this
Complaint as Exhibit F.
- Iv.
BASIS OF COMPLAINT

16.  During the period December 1, 2004 to November 30, 2006, Tesoro has
- shipped petroleum products on the SFPP West Line and Calnev Line under the

following SFPP tariffs'!:

- "Id.at P2,

8 SFPP FERC Tariffs Nos. 120 and 121, filed March 7, 2006, are included in Exhibit
G at pp. 18-22 of 45, attached to this Complaint.

® Order on Rehearing in Docket No. OR92-8 et al., 114 FERC { 61,136 (February 13,
2006).

1 Order Accepting and Suspending Tariff Filings, 115 FERC { 61,125 (April 28,
2006).

1 Ex. G. SFPP FERC Tariff Nos. 106, 113, 120, 126, 130, 139, 108, 115, 121, 124,
131, and 140.
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- Table 11
West Line Rates
Tariff Effective Cancels Rate Notes
- Date
106 7/1/04 a1 136.92 (Watson to Phoenix); Indexes existing rates.
136.92 (East Hynes to Phoenix);
- 107.80 {Colton to Phoenix)
113 771705 106 141.89 (Watson to Phoenix); Indexes existing rates.
141.89 (East Hynes to Phoenix);
- 111,50 (Colton to Phoenix)
120 5/1/06 113 97.33 (Watson to Phoenix); Filed in accordance with
97.33 (East Hynes to Phoenix); Compliance Filing. Interim
- 74.36 (Colton to Phoenix) rates under December 16
Order. Accepted and
suspended by the
Commission 4/28/06.
- 126 77106 120 103.31 (Watson to Phoenix); Indexes existing rates.
103.31 (East Hynes to Phoenix);
78.93 (Colton to Phoenix)
- 130 872706 126 150.61 (Watson to Phoenix); Reinstatement of
150.61 (East Hynes to Phoenix); | grandfathered rates, and an
118.36 (Colton to Phoenix) index adjustment. Rejected
by the Commission 8/31/06.
139 9/11/06 126 103.31 (Watson to Phoenix); Accegted and suspended by
103.31 (East Hynes to Phoenix); | the Commission 9/8/06.
78.93 (Colton to Phoenix)
- (Plus .75 cents ULSD Recovery
Fee)
- 126 10/13/06 139 103.31 (Watson to Phoenix); SFPP Withdraws Tanff No.
103.31 (East Hynes to Phoenix); | 139, and reinstates Tariff No.
78.93 (Colton to Phoenix) 126.
- Table III
Calnev Rates
- Tariff Effective Cancels Rate Notes
Date
108 7/1/04 93 1 26.67 (Watson to Calnev); Indexes existing rates.
26.67 (East Hynes to Calnev)
® 115 /1705 108 | 27.64 (Watson to Calnev); Indexes exasting rates.
27.64 (East Hynes to Calnev)
121 571706 115 | 22.97 (Watson to Calnev), Filed in accordance with
- 22.97 (East Hynes to Calnev) Compliance Filing. Interim
rates under December 16
Order. Accepted and
- suspended by the
Commission 4/28/08,
- 8
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124 771706 121 | 24.38 (Watson to Calnev); Indexes existing rates.
- 24.38 (East Hynes to Calnev)
131 “B2/06 124 | 29.34 (Watson to Calnev); Reinstatement of
- 29.34 (East Hymes to Calnev) grandfathered rates, and an

index adjustment. Rejected
by the Commission 8/31/06,

- 140 9/11/06 124 | 24.38 (Watson to Calnev); Accepted and suspended
24.38 (East Hynes to Calnev) 9/8/06.
(Plus .75 cents ULSD Recovery

- Fee)
124 10/13/06 140 | 24.38 (Watson to Calnev); SFPP Withdraws Tanff No.
24.38 (East Hynes to Calnev) 140, and reinstates Tanff No.
- 124.

17. As the Commission and the Court of Appeals held in the decisions
referred to above, the rates that SFPP charged Tesoro for shipments on the West
Line and Calnev Lines under these tariffs were unjust and unreasonable. Tesoro
therefore seeks reparations and interest with respect to the unjust and
unreasonable rates it was charged for its shipments in the past, and the
prescription of just and reasonable rates for future shipments as well as further
- reparations and interest so long as SFPP continues to charge Tesoro unjust and

unreasonable rates for shipments on the West Line and Calnev Line.

18. The damages that Tesoro has incurred as a result of the unjust and
= unreasonable rates that SFPP has charged from December 1, 2004 to November 30,
2006 are at least $1,400,181.38 plus interest in the amount of $120,603.98, for the
West Line, and $80,203.28 plus interest in the amount of $7,002.83 for the Calnev
- Line, based on the rates SFPP itself calculated in its 2006 Compliance Filing.
Furthermore, after making necessary adjustments to SFPP’s Compliance Filing
rates to reach a just and reasonable rate, Tesoro has determined that the damages

- Tesoro incurred as a result of SFPP’s overcharges for its West Line shipments
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amount to $2,015,145.07 plus interest in the amount of $165,219.74 and, for the
Calnev Line, $133,836.55 plus interest in the amount of $11,171.33. The
calculation of these damage amounts is described in detail in the attached Sworn
Declaration of Peter K. Ashton, a noted transportation financial analyst.’? In

addition, damages continue to accrue.

19. Under the Energy Policy Act of 1992, the analysis of a pipeline rate

challenge proceeds in two steps: First, the Commission determines whether the rate

in question is grandfathered, i.e., whether it is presumed to be just and reasonable
- pursuant to Section 1803 of the EPAct. Ifit is found to be grandfathered, the
- Commission asks whether the rate falls into one of the exceptions outlined in
Section 1803(b) of the Energy Policy Act of 1992." Section 1803 of the Act provides
- that any oil pipeline rate that was in effect for a full year prior to October 24, 1992 is
. deemed just and reasonable if it was not subject to "protest, investigation or
complaint" during that 365 day period.* The grandfathered rates are immune to
- challenge under section 13 of the ICA except when:

(1) evidence is presented to the Commission which establishes that a
- substantial change has occurred after the date of the act-

(A) in the economic circumstances of the oil pipeline which were a basis of the
- rate; or

(B) in the nature of the services provided which were a basis for the rate;..."

12 See Ex. H. Attached Sworn Decl. of Peter K. Ashton in supp. of Tesoro Refining
and Marketing Company’s Complaint Against SFPP, L.P. and Mot. for
Consolidation with On-Going Commission Proceedings Involving SFPP, L.P.
(December 11, 2006).

13 BP West Coast Products, LLC v. F.E.R.C., 374 F.3d 1263, 1272 (D.C. Cir. 2004)
“Id. at 1271.

1 Id. quoting the Energy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat. 2776
(codified as 42 U.S.C. 8 8 13201-556 (2003)) at § 1803(b)1).

- 10
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20. With respect to the West Line and the Calnev Line, the Commission
has already determined that there has been a substantial change in the economic
circumstances that were the basis for the West Line and Calnev Line rates. In
Texaco Refining and Marketing, Administrative Law Judge Raymond M. Zimmet
held that a "substantial change in circumstances has been shown to have occurred
“ under § 1803(b) of the EP Act for every grandfathered rate on the West Line."*® This
decision, as indicated above, has been affirmed by the Commission and the Court of

Appeals in BP West Coast Products.

21,  Consequently, the provisions of Section 1803 of the Energy Policy Act
are not an impediment either to Tesoro’s collecting the damages specified in
Paragraph 18 above or to the Commission’s prescription of new just and reasonable

rates.

22.  Under 343.2(cX1), a Complainant must also allege reasonable grounds
for asserting that the rates charged by an oil pipeline are “so substantially in excess
of the actual cost increases incurred by the carrier that the rate is unjust and
unreasonable.” That requirement has been satisfied with respect to the SFPP West

Line and Calnev Line rates.

23. Infact, in the decisions referred to in Paragraph 10 above, the

Commission expressly determined that SFPP’s rates have been unjust and

-—
unreasonable.
24. More recent filings by SFPP have further substantiated the conclusion
- that SFPP’s West line and Calnev Line rates have been so substantially in excess of
its costs as to be unjust and unreasonable.
% Texaco Refining and Marketing, Inc., 103 FERC { 63,055 at P 253 (2003).
- 11
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25. On March 7, 2006 SFPP made a Compliance Filing with the
Commission. That Compliance Filing established significantly lower rates for the
transportation of petroleum products for the past two years. To create its new rates,
SFPP calculated a cost of service rate for the year 1999 and indexed the rates for
each subsequent year in accordance with the Commission’s Order on Initial Decision
- and On Certain Remanded Cost Issues (December 16 Order).”” The Compliance

Filing was the result of the Commission’s determination that SFPP must change its
rates to reflect its real costs. Accordingly, SFPP's rates in the Compliance Filing can
- be used as more representative of SFPP's actual costs than the rates that SFPP

charged in its tariffs.

26. The Compliance Filing also constitutes an implicit admission by SFPP
- that there is a substantial disparity between the rates that SFPP charged Tesoro
for the use of the West Line and the Calnev Line and the rates that should have

been charged based on SFPP’s actual costs.

27. Tables IV and V below compare the rates that SFPP actually charged
Tesoro for use of the West Line and the Calnev Line during the past, with the rates
that SFPP states should have been charged. The rates that SFPP states should
- have been charged are derived from its March 7, 2006 Compliance Filing under
Docket Nos. OR92-8-024, et al.

Y Order on Initial Decision and On Certain Remanded Cost Issues, 113 FERC
161,277 at P 2 (hereafter “December 16 Order”).

= 12
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- Table IV:
Divergence in Rates Charged July 1, 2004 - June 30, 2005
Destination | Rate Adjusted Divergence Percentage
- Collected Tariff ($/Bbl) | Between Divergence
($/Bbl) Rate Charged
and Adjusted
Rate
= Phoenix $1.3692 $0.9392 $0.4300 45.8%
Terminal
Calnev $0.2667 $0.2217 $0.0450 20.3%
= Terminal
- Table V:
Divergence in Rates Charged July 1, 2005 - April 30, 2006
Destination | Rate Adjusted Divergence Percentage
- Collected Tariff ($/Bbl) | Between Divergence
($/Bbl) Rate Charged
and Adjusted
- Rate
Phoenix $1.4189 $0.9733 $0.4456 45.8%
Terminal
- Calnev $0.2764 $0.2297 $0.0467 20.3%
Terminal

28. As Tables IV and V indicate, the disparity between the rates that
- SFPP actually charged and the rates that SFPP later admitted were the maximum
rates it should have charged to reflect its actual costs range from 20.3% to 45.8%.
Those percentage differences certainly amount to a substantial disparity within the

- meaning of Section 343.2(cX1) of the Commission’s regulations.

29. Despite its March 7, 2006 Compliance Filing, SFPP’s rates since May
1, 2006, the effective date of the Compliance Filing rates, have continued to be
- unjust and unreasonable. This is largely due to the fact that SFPP’s Compliance
Filing either ignored or defied the requirements imposed on it by the Commission in
the December 16 Order.
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30. For example, in formulating the cost of service that led to the March 7,
2006 Compliance Filing rates, SFPP ignored the Commission’s directive with
respect to the attribution of overhead expenses to the West Line and Calnev Line.
In the December 16 Order, the Commission made it clear that SFPP must include
all of KMEP’s subsidiaries in its overhead cost attribution.’®* SFPP’s Compliance
- Filing ignored this directive. As a result, inappropriately high overhead costs are

attributed to the West Line and the Calnev Line.

31. In addition, in SFPP’s March 7, 2006 Compliance Filing, SFPP used a
capital structure of 50.92% debt and 59.08% equity. That capital structure is
incorrect. The appropriate capital structure of SFPP should have a significantly
higher debt ratio, as various witnesses testified in Docket No. OR92-8 et al."®
- Compliance with this prescription would result in substantially lower rates than

SFPP stated in its March 7, 2006 filing.

32. The December 16 Order makes it clear that SFPP has the burden of
“ proof to establish that it is entitled to an income tax allowance.® SFPP has failed
to do so. In its Compliance Filing, SFPP claims a weighted Federal and State
income tax rate of 36.66%. This is inappropriate. SFPP should not be entitled to an
- income tax allowance, because it has not shown that it will incur any actual or

potential income tax liability.

33. There are several reasons why SFPP is not permitted to take a tax
- allowance in its Compliance Filing. First, doing so violates the directive of the Court
- 18 Id.at P 85.
¥ Id. at P 64,
2Id. at P 44.
- 14
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of Appeals in BP West Coast Products.*® As Administrative Law Judge Young
explains in his recent Initial Decision regarding protests of SFPP’s North Line
rates,? BP West Coast “precludes SFPP from reflecting an income tax allowance.”™
BP West Coast Products clearly holds that “a limited partnership operating
jurisdictional pipelines incurs no income tax liability.”* Judge H. Peter Young

explains:

[T]he court’s central tenet that an income tax allowance may be included in a
utility’s cost of service only insofar as it reflects an actual/potential cost to the
utility. SFPP exhibits no actual/potential hablhty to pay tax on any income
attributable to its regulated utility operations.®

Judge Young states that “as a matter of law SFPP is precluded from reflecting any

income tax allowance...”®

= 34. In addition, the factual evidence adduced in the trial conducted by
Judge Young showed as a matter of fact that no SFPP entity or shareholder incurred
an actual or potential tax liability as a result of SFPP’s overall operations.” Thus,
- the full income tax allowance of $6.454 million should be removed from SFPP’s West
Line Compliance Filing.
35. Finally, SFPP’s ULSD surcharge in FERC Nos. 139 and 140 exceeded
- the rates permitted by its Compliance Filing. Section 1804 of the EPAct explicitly
defines rates, stating the “The term ‘rate’ means all charges that an oil pipeline

requires shippers to pay for transportation services.” SFPP has always sought to

21 374 F.3d 1263 at 1286, citing 26 U.S.C. B 7704 (dX1)(E).

2 Initial Decision in SFPP, L.P., Docket No. IS05-230-000, 116 FERC 63,059
(2006).

BId. at P127.

% 374 F.3d 1263 at 1286, citing 26 U.S.C. B 7704 (dX1XE).

% 116 FERC { 63,059 at P 127.

% 1d. at P 127. (Emphasis in original).

“Id. at P 127.
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raise its rates to the maximum allowed under the indexing rules. Accordingly,
SFPP’s surcharges have always been in excess of the rate increases permitted by the
index. Clearly, this definition includes any surcharges as well as a rate charged
shippers for transportation.

36. For all these reasons the rates and surcharges that SFPP has imposed
- on Tesoro for shipments on the West Line and Calnev Line since May 1, 2006 are

unjust, unreasonable and contrary to law.

37. Inhis Declaration, Mr. Ashton discusses the further reductions that
must be made in the rates that SFPP established in its Compliance Filing in order
to reflect the adjustments to its cost of service discussed above. Mr. Ashton’s
analysis indicates that SFPP is continuing to substantially overcharge Tesoro for
- shipments on the West Line and the Calnev Line. Mr. Ashton further states that

amount by which SFPP has overcharged Tesoro from May 1, 2006, the date on which
the rates established in SFPP’s Compliance Filing went into effect, through
- November 30, 2006. Those overcharges are included in the damage calculation

specified in Paragraph 43 of this Complaint.

V.
MOTION TO CONSOLIDATE
- 38. Under Section 13(1) of the Interstate Commerce, any “person” may file

a complaint® and a complaint may be filed at any time.” Consequently, even

though prior proceedings involving other shippers of SFPP’s West Line and Calnev

8 49 App. USC § 13(1) (1988).

# Order No. 561, [Regs. Preambles1991-1996] FERC Stats. & Regs. (CCH) q
30,985, at 30,953 (1993), aff'd, Association of Oil Pipe Lines v. FERC, 83 F.3d 1424
(D.C. Cir. 1996) (“Order No. 5617).

= 16
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Line have been on-going for a considerable period of time, Tesoro is entitled as of

right to file this Complaint at this time.

39. However, in order to minimize any disruption with on-going proceedings
- at the Commission, Tesoro is willing to have its Complaint consolidated with those
on-going proceedings, provided that the time period December 1, 2004 to November
30, 2006 is included in the consolidated proceeding. With that stipulation, Tesoro
would be willing to be subject to all determinations made in the on-going
proceedings involving the West Line and Calnev Line. Those proceedings are the

following:
- (a) Chevron Products Company v. SFPP, L.P., Docket No. OR03-5-000;
(b} America West Airlines, Inc., et al. v. SFPP, L.P., Docket No. OR04-3-000;

(c) BP West Coast Products LLC and ExxonMobil Oil Corporation v. SFPP,
L.P., Docket No. OR05-4-000; and

- (d) ConocoPhillips Company v. SFPP, L.P., Docket No. OR05-5-000.
V1.

FURTHER COMPLIANCE WITH PROCEDURAL REGULATIONS
40. In further support of its Complaint, Tesoro states as follows in
accordance with the provisions of 18 C.F.R. § 385.206:
a. Rule 208(b)(1): Action or Inaction
41. The action or inaction that caused Tesoro to file this complaint is
SFPP's charging rates that are unjust and unreasonable on its West Line and
Calnev Line.
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b. Rule 206(b)(2): Violations of Statute or Regulation
42. SFPP's failure to charge Tesoro just and reasonable rates violates
Sections 1(5), 8, 9, 13, 15, and 16 of the Interstate Commerce Act.

c. Rule 206(b)(3): Business, Commercial or Economic Issues
- Which Affect The Complainant

43. Tesoro ships a substantial quantity of petroleum products on the West
Line and Calnev Line at the rates established by SFPP in its interstate tariffs. The
- rates Tesoro has been charged for that transportation have been unjust and
unreasonable and substantially above the rates that the Commission directed
SFPP to establish in its December 16, 2005 Order. Accordingly, the just and
- reasonable rates for the SFPP West Line and Calnev Line are substantially lower
than the rate that SFPP is now charging. Tesoro has a substantial business,
commercial and economic interest in being charged the just and reasonable rate, as
opposed to the unjust and unreasonable monopoly rates.
d. Rule 208(b)(4): Financial Impact
44. A schedule, which is confidential under Commission Rule 1112,
18 C.F.R. § 385.1112, demonstrating the impact of SFPP’'s unlawful rates on Tesoro
is attached as Exhibit I to this Complaint.*® On the basis of the volumes shipped
- and the difference between the rate SFPP calculated in its Compliance Filing and
the rate that Tesoro has been charged, Tesoro was overcharged by at least
$1,607,991.47 for the period December 1, 2004 to November 30, 2006. However,
- after making the necessary adjustments to the Compliance Filing to reach a just

and reasonable rate, Tesoro has determined that it has been overcharged by at least

% Ex. I. Schedule Demonstrating Impact of Rates.
- 18
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$2,325,372.69 for the period December 1, 2004 to November 30, 2006. Tesoro is also
continuing to incur damages for overcharges.
* e.  Rule 208(b)(5): Non-Financial Impacts
45. The adverse impact that Tesoro alleges under this Complaint is
financial as set forth above.
- f. Rule 206(b)(6): Related Matters
46. Although SFPP's West Line and Calnev Line rates have been litigated
or are currently being litigated in other dockets,* the amount of damages that
- Tesoro is entitled to receive for SFPP's unjust and unreasonable rates for the West
Line and Calnev Line has not been addressed in any proceeding. Complaints
against SFPP’s West Line and Calnev Line rates are currently at issue in four
current proceedings: Docket Nos. OR03-5-000, OR04-3-000, OR05-4-000, and OR05-
5-000. As stated above, Tesoro does not object to this Complaint being consolidated
with those dockets, provided that the more recent time periods addressed in this
Complaint are considered in the consolidation proceedings.
g Rule 206(b)(7): Relief Requested
- 47. Tesoro seeks reparations from the period December 12, 2004 to the
date of decision on its Complaint and the prescription of new rates plus interest.
Tesoro also specifically seeks the prescription of just and reasonable rates for the
- West Line and Calnev Line.
h.  Rule 208(b)(8): Documents
48. Tesoro has attached to this Complaint documents in its possession

- that support its Complaint.

3! See OR92-8-000, et al., OR96-2-000, et al., OR03-5-000, OR04-3-000, OR05-4-000,
OR05-5-000.

= 19
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i. Rule 206(b)(9): Alternative Dispute Resolution

49. We understand that an effort by the Alternative Dispute Resolution
branch of the Commission’s staff might be undertaken in the near future. However,
the issues presented in this Complaint are at present unresolved. Consequently,
Tesoro requests that these matters be set for hearing and consolidated with current
on-going proceedings.

VIL
REQUEST FOR RELIEF
- 50 WHEREFORE, Complainant Tesoro Refining and Marketing Company
respectfully requests that the Federal Energy Regulatory Commission:
51. Determine that the rates established by SFPP, L.P. in the following

- tariffs for the shipment of refined petroleum products are so substantially in excess

of SFPP’s actual costs as to be unjust and unreasonable and thereby violate

- Sections 1(4) and 1(5) of the Interstate Commerce Act and Section 343.2(cX1) of the
- Commission’s regulations:
“ West Line Tariffs: FERC No. 106
. FERC No. 113
FERC No. 120
- FERC No. 126
FERC No. 130
) FERC No. 136
- FERC No. 139
Calnev Line Tariffs: FERC No. 108
- FERC No. 115
~ 20
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FERC No. 121
FERC No. 124
- FERC No. 131
FERC No. 134
FERC No. 140
- 52. Prescribe new rates that are just and reasonable for the shipment of
refined petroleum products from Watson, East Hynes, and Colton, CA to Phoenix,
AZ and from Watson, CA and East Hynes, CA to the Calnev Pipe Line L.L.C.
- (Calnev) in Colton, CA.
53. Determine that SFPP overcharged Tesoro for shipments of refined
petroleum products from Watson, East Hynes, and Colton, CA to Phoenix, AZ and
- from Watson, CA and East Hynes, CA to the Calnev Pipe Line L.L.C. (Calnev) in

Colton, CA from at least December 12, 2004 to the present; and is continuing to

* overcharge Tesoro for such shipments;

. 54. Order SFPP to pay refunds, reparations and damages, plus interest to
Tesoro for shipments made by Tesoro under each of the tariffs specified in

“ Paragraph 16 above from December 12, 2004;

. 55. Determine that Section 1803 of the Energy Policy Act of 1992 does not
prevent Tesoro from filing this Complaint or the Commission from ordering the

- relief requested above.

56. Award Tesoro its costs and attorneys fees in prosecuting this

) Complaint;

- 57.Grant Tesoro’s Motion to Consolidate this Complaint with on-going
Commission proceedings in the following Dockets: OR03-5-000, OR04-3-000, OR05-

4-000, OR05-5-000; and
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58. Grant Tesoro such other, different or additional relief as the

Commission may determine to be appropriate.
-
- Date: December 12, 2006 Respectfully submitted,
TESORO REFINING AND MARKETING COMPANY
. -
elvin Goldstein '
- atthew A. Corcoran
GOLDSTEIN & ASSOCIATES, P.C.
1757 P Street, N.W.
Washington, D.C. 20036
° Tele: (202) 872-8740
Fax: (202) 872-8744
E-Mail: mgoldstein@goldstein-law.com
- mcorcoran@goldstein-law.com
- Altorneys for Tesoro Refining and Marketing
Company
-
Of Counsel:
- Barron Dowling

Associate General Counsel

Tesoro Refining and Marketing Company
- 300 Concord Plaza Drive

San Antonio, TX 78216

Tele: (210) 283-2415
- Email: bdowling@tsocorp.com
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- CERTIFICATE OF SERVICE
Pursuant to Rule 206(c) of the Rules of Practice and Procedure of the
Federal Energy Regulatory Commission, 18 C.F.R. § 385.206(c), I hereby
certify that on December 12, 2006, Public copies of the Complaint of Tesoro
Refining and Marketing Company Against SFPP, L.P. Motion for Consolidation
e with On-Going Commission Proceedings Involving SFPP, L.P. have been served
on the following parties:
Via Electronic Mail and First Class Mail
- Charles F. Caldwell, Esq.
Dean H. Lefler, Esq.
Vinson & Elkins, LLP
- 2300 First City Tower

1001 Fannin Street
Houston, TX 77002-5760

- ccaldwell@velaw.com
dlefler@velaw.com
- Thomas A. Bannigan

President, Products Pipelines
Kinder Morgan Energy Partners, L.P.
500 Dallas St., Suite 1000

Houston, TX 77002
tom_bannigan@kindermorgan.com

Peter M. Dito

Director, Economics & Regulatory Analysis
Kinder Morgan Energy Partners, L.P.

et 1100 Town & Country Rd.

Orange, CA 92868
ditop@kindermorgan.com

Dated: December 12, 2006 ,
- Melvin Goldstein

a1

Attorney for Tesoro Refining and
- Marketing Company
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- UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

- Tesoro Refining and Marketing Company,

Complainant

v. Docket No.

- SFPP, L.P.

Respondent
- NOTICE OF COMPLAINT
- Take notice that on December 12, 2006, Tesoro Refining and Marketing Company

(Tesoro) filed a formal complaint against SFPP, L.P. pursuant to Rule 206 of the Rules of
Practice and Procedure of the Federal Energy Regulatory Commission, 18 C.F.R. § 385.206; the

- Procedural Rules Applicable to Oil Pipeline Proceedings, 18 C.F.R. § 343.2; Sections 1(5), 8, 9,
13, 15, and 16 of the Interstate Commerce Act (ICA), 49 U.S.C. App. §§ 1(5), 8,9, 13, 15and 16
(1984); and Section 1803 of the Energy Policy Act of 1992 (“EPAct™).

Complainant alleges that SFPP’s West Line and Calnev Line rates are unjust and

unreasonable. Complainant requests that the Commission determine that the rates established by
- SFPP for the shipment of refined petroleum products are so substantially in excess of SFPP’s

actual costs as to be unjust and unreasonable; prescribe new rates that are just and reasonable for

the shipment of refined petroleum products on SFPP’s West Line and Calnev Line; determine
- that SFPP overcharged Tesoro for shipments of refined petroleum products on SFPP’s West Line
and Calnev Line from at least December 12, 2004 to the present, and is continuing to overcharge
Tesoro for such shipments; order SFPP to pay refunds, reparations and damages, plus interest to
Tesoro for shipments made by Tesoro on the West Line and Calnev Line from December 12,
2004; determine that Section 1803 of the Energy Policy Act of 1992 does not prevent Tesoro
from filing this Complaint or the Commission from ordering the relief requested above; award
Tesoro its costs and attorneys fees in prosecuting this Complaint; grant Tesoro’s Motion to
Consolidate this Complaint with on-going Commission proceedings in Docket Nos. OR03-5-
000, OR04-3-000, OR05-4-000, OR035-5-000; and grant Tesoro such other, different or
additional relief as the Commission may determine to be appropriate.

Tesoro certifies that copies of the complaint were served on the contacts for SFPP as
listed on the Commission’s list of Corporate Officials.

Any person desiring to intervene or to protest this filing must file in accordance with
Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 CFR 385.211 and
385.214). Protests will be considered by the Commission in determining the appropriate action
to be taken, but will not serve to make protestants parties to the proceeding. Any person wishing
to become a party must file a notice of intervention or motion to intervene, as appropriate. The
Respondent’s answer and all interventions, or protests must be filed on or before the comment
- date. The Respondent’s answer, motions to intervene, and protests must be served on the
Complainants.
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The Commission encourages electronic submission of protests and interventions in lieu
of paper using the “eFiling” link at http://www.terc.gov. Persons unable to file electronically
- should submit an original and 14 copies of the protest or intervention to the Federal Energy
Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426.

- This filing is accessibie on-line at http://www.{erc.gov, using the “eLibrary™ link and is
available for review in the Commission's Public Reference Room in Washington, D.C. There is
an “eSubscription” link on the web site that enables subscribers to receive email notification

- when a document is added to a subscribed docket(s). For assistance with any FERC Online
service, please email FERCOnlineSupport{@fere.gov, or call (866) 208-3676 (toll free). For
TTY, call (202} 502-8659.

Comment Date: 5:00 pm Eastern Time on (insert date).

- Magalie R. Salas
Secretary
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- UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Tesoro Refining and Marketing

)

Company, )

)

N Complainants, )
; Docket No.

- v )

SFPP, L.P,, ;

- Respondent. ;

REQUEST FOR PRIVILEGED TREATMENT OF DOCUMENTS AND
INFORMATION

Pursuant to Rule 206(eX1) of the Rules of Practice and Procedure of the
- Federal Energy Regulatory Commission (the Commission),' and 18 CFR §
388.112 of the Commission's regulations, Tesoro Refining and Marketing
Company (Tesoro) respectfully requests that privileged treatment be accorded
to certain information contained in a Complaint that Tesoro filed with the

Commisasion today.

* Tesoro has filed a Complaint with the Commission in which it alleges

. that SFPP, L.P. (SFPP) has charged unjust and unreasonable rates on its
West Line and Calnev Line. In the Complaint and in sworn declarations

- provided by Peter K. Ashton and William M. Weimer, Tesoro provides
information regarding the quantities of the refined petroleum products that

Tesoro has shipped on SFPP’s West Line and Calnev Line. This information

' 18 CFR § 385.206(e)(1).
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- is protected and privileged under Section 15(13) of the Interstate Commerce
Act. The information is not customarily revealed to members of the public
and its disclosure could have a detrimental effect on Tesoro’s competitive

- position. Data regarding the quantity of petroleum products shipped for its

account is the only information that has been deleted from the public version

© of the Tesoro Complaint.
- Accordingly, Tesoro respectfully requests that the Commission accord
privileged treatment to this shipment information in the Tesoro Complaint.
- We wish to inform the Commission that the person to be contacted
with respect to this request for the privileged treatment of documents is:
Melvin Goldstein
Goldstein & Associates, P.C.
- 1757 P Street N.W.

Washington, D.C. 20036
Tele: (202) 872-8740
- Fax: (202) 872-8744
Email: mgoldstein@goldstein-law.com
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Dated: December 12, 2006

Respectfully submittedﬁ

Y s e

Melvin Goldstein

Matthew A. Corcoran

GOLDSTEIN & ASSOCIATES, P.C.

17567 P Street, N.W.

Washington, D.C. 20036

Tel: (202) 872-8740

Fax: (202) 872-8744

Email: mgoldstein@goldstein-law.com
mcorcoran@goldstein-law.com

Attorneys for Tesoro Refining and
Marketing Company

OR07-2-000
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- UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
- SFPP, L.P. § Docket No.
PROTECTIVE ORDER
- (Issued )
- I. This Protective Order shall govern the use of all Protected Materials produced by, or on

behalf of, any Participant. Notwithstanding any order terminating this proceeding, this
Protective Order shall remain in effect until specifically modified or terminated by the Presiding

- Administrative Law Judge ("Presiding Judge") or the Federal Energy Regulatory Commission
("Commission").
- 2. This Protective Order applies to the following two categories of materials: (A) A

Participant may designate as protected those materials which customarily are treated by that

Participant as sensitive or proprietary, which are not available to the public, and which, if
- disclosed freely, would subject that Participant or its customers to risk of competitive

disadvantage or other business injury; and (B) A Participant shall designate as protected those

materials which contain critical energy infrastructure information, as defined in 18 CFR
- § 388.113(c)}1) ("Critical Energy Infrastructure Information").

3. Definitions -- For purposes of this Order:
(a) The term "Participant” shall mean a Participant as defined in 18 CFR § 385.102(b).

(b) (1) The term "Protected Materials" means (A) materials (including depositions)

“ provided by a Participant in response to discovery requests and designated by such Participant as
protected; (B) any information contained in or obtained from such designated materials; (C) any
- other materials which are made subject to this Protective Order by the Presiding Judge, by the
Commission, by any court or other body having appropriate authority, or by agreement of the
Participants; (D) notes of Protected Materials, and (E) copies of Protected Materials. The
- Participant producing the Protected Materials shall physically mark them on each page as

"PROTECTED MATERIALS" or with words of similar import as long as the term "Protected
Materials" is included in that designation to indicate that they are Protected Materials. If the

- Protected Materials contain Critical Energy Infrastructure Information, the Participant producing
such information shall additionally mark on each page containing such information the words
"Contains Critical Energy Infrastructure Information B Do Not Release”.

(2) The term "Notes of Protected Materials" means memoranda, handwritten notes, or
any other form of information (including electronic form) which copies or discloses materials
described in Paragraph 3(b)(1). Notes of Protected Materials are subject to the same restrictions
provided in this order for Protected Materials except as specifically provided in this order.

- (3) Protected Materials shall not include (A) any information or document contained in
the files of the Commission, or any other federal or state agency, or any federal or state court,
unless the information or document has been determined to be protected by such agency or court,
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- or (B) information that is public knowledge, or which becomes public knowledge, other than
through disclosure in violation of this Protective Order, or (C) any information or document
labeled as "Non-Internet Public" by a Participant, in accordance with Paragraph 30 of FERC

- Order No. 630, FERC Stat. & Reg. & 31,140. Protected Materials do include any information or
document contained in the files of the Commission that has been designated as Critical Energy
Infrastructure Information.

(c) The term "Non-Disclosure Certificate” shall mean the certificate annexed hereto by
which Participants who have been granted access to Protected Materials shall certify their
- understanding that such access to Protected Materials is provided pursuant to the terms and
restrictions of this Protective Order, and that such Participants have read the Protective Order
and agree to be bound by it. All Non-Disclosure Certificates shall be served on all parties on the
- official service list maintained by the Secretary in this proceeding.

(d) The term "Reviewing Representative”" shall mean a person who has signed a Non-
- Disclosure Certificate and who is:

(1) Commission Litigation Staff;
(2) an attorney who has made an appearance in this proceeding for a Participant;

(3) attorneys, paralegals, and other employees associated for purposes of this case with an

- attorney described in Paragraph (2);
- (4) an expert or an employee of an expert retained by a Participant for the purpose of
advising, preparing for or testifying in this proceeding;
- (5) a person designated as a Reviewing Representative by order of the Presiding Judge or
the Commission; or
(6) employees or other representatives of Participants appearing in this proceeding with
- significant responsibility for this docket.
4, Protected Materials shall be made available under the terms of this Protective Order only

to Participants and only through their Reviewing Representatives as provided in Paragraphs 7-9.

5. Protected Materials shall remain available to Participants until the later of the date that an
- order terminating this proceeding becomes no longer subject to judicial review, or the date that
any other Commission proceeding relating to the Protected Material is concluded and no longer
subject to judicial review. If requested to do so in writing after that date, the Participants shall,
- within fifteen days of such request, return the Protected Materials (excluding Notes of Protected
Materials) to the Participant that produced them, or shall destroy the materials, except that copies
of filings, official transcripts and exhibits in this proceeding that contain Protected Materials, and

* Notes of Protected Material may be retained, if they are maintained in accordance with
Paragraph 6, below. Within such time period each Participant, if requested to do so, shall also
- submit to the producing Participant an affidavit stating that, to the best of its knowledge, all

Protected Materials and all Notes of Protected Materials have been returned or have been
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- destroyed or will be maintained in accordance with Paragraph 6. To the extent Protected
Materials are not returned or destroyed, they shall remain subject to the Protective Order.
- 6. All Protected Materials shall be maintained by the Participant in a secure place. Access

to those materials shall be limited to those Reviewing Representatives specifically authorized
pursuant to Paragraphs 8-9. The Secretary shall place any Protected Materials filed with the

- Commission in a non-public file. By placing such documents in a nonpublic file, the
Commission is not making a determination of any claim of privilege. The Commission retains
the right to make determinations regarding any claim of privilege and the discretion to relcase

~- information necessary to carry out its jurisdictional responsibilities. For documents submitted to
Commission Litigation Staff ("Staff"), Staff shall follow the notification procedures of 18 CFR
§ 388.112 before making public any Protected Materials.

7. Protected Materials shall be treated as confidential by each Participant and by the

Reviewing Representative in accordance with the certificate executed pursuant to Paragraph 9.
- Protected Materials shall not be used except as necessary for the conduct of this proceeding, nor

shall they be disclosed in any manner to any person except a Reviewing Representative who is

engaged in the conduct of this proceeding and who needs to know the information in order to
- carry out that person's responsibilities in this proceeding. Reviewing Representatives may make

copies of Protected Materials, but such copies become Protected Materials. Reviewing

Representatives may make notes of Protected Materials, which shall be treated as Notes of
- Protected Materials if they disclose the contents of Protected Materials.

8. (a) If a Reviewing Representative's scope of employment includes the marketing of energy,
- the direct supervision of any employee or employees whose duties include the marketing of
energy, the provision of consulting services to any person whose duties include the marketing of
energy, or the direct supervision of any employee or employees whose duties include the
- marketing of energy, such Reviewing Representative may not use information contained in any
Protected Materials obtained through this proceeding to give any Participant or any competitor of
any Participant a commercial advantage.

(b) In the event that a Participant wishes to designate as a Reviewing Representative a
person not described in Paragraph 3(d) above, the Participant shall seek agreement from the
- Participant providing the Protected Materials. If an agreement is reached that person shall be a
Reviewing Representative pursuant to Paragraphs 3(d) above with respect to those materials. If
no agreement is reached, the Participant shall submit the disputed designation to the Presiding
- Judge for resolution.

9. (a) A Reviewing Representative shall not be permitted to inspect, participate in discussions
- regarding, or otherwise be permitted access to Protected Materials pursuant to this Protective

Order unless that Reviewing Representative has first executed a Non-Disclosure Certificate

provided that if an attorney qualified as a Reviewing Representative has executed such a
- certificate, the paralegals, secretarial and clerical personnel under the attorneys instruction,

supervision or control need not do so. A copy of each Non-Disclosure Certificate shall be

provided to counsel for the Participant asserting confidentiality prior to disclosure of any
- Protected Material to that Reviewing Representative.
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- (b) Attorneys qualified as Reviewing Representatives are responsible for ensuring that
persons under their supervision or control comply with this order.

- 10.  Any Reviewing Representative may disclose Protected Materials to any other Reviewing
Representative as long as the disclosing Reviewing Representative and the receiving Reviewing
Representative both have executed a Non-Disclosure Certificate. In the event that any

- Reviewing Representative to whom the Protected Materials are disclosed ceases to be engaged in
these proceedings, or is employed or retained for a position whose occupant is not qualified to be
a Reviewing Representative under Paragraph 3(d), access to Protected Materials by that person

- shall be terminated. Even if no longer engaged in this proceeding, every person who has
executed a Non-Disclosure Certificate shall continue to be bound by the provisions of this
Protective Order and the certification.

11.  Subject to Paragraph 17, the Presiding Administrative Law Judge shall resolve any
disputes arising under this Protective Order. Prior to presenting any dispute under this Protective
- Order to the Presiding Administrative Law Judge, the parties to the dispute shall use their best
efforts to resolve it. Any participant that contests the designation of materials as protected shall
notify the party that provided the protected materials by specifying in writing the materials
- whose designation is contested. This Protective Order shall automatically cease to apply to such
materials five (5) business days after the notification is made unless the designator, within said 5-
day period, files a motion with the Presiding Administrative Law Judge, with supporting
- affidavits, demonstrating that the materials should continue to be protected. In any challenge to
the designation of materials as protected, the burden of proof shall be on the participant seeking
protection. If the Presiding Administrative Law Judge finds that the materials at issue are not
- entitled to protection, the procedures of Paragraph 17 shall apply. The procedures described
above shall not apply to protected materials designated by a Participant as Critical Energy
infrastructure Information. Materials so designated shall remain protected and subject to the
- provisions of this Protective Order, unless a Participant requests and obtains a determination
from the Commission's Critical Energy Infrastructure Information Coordinator that such
materials need not remain protected.

12.  All copies of all documents reflecting Protected Materials, including the portion of the

hearing testimony, exhibits, transcripts, briefs and other documents which refer to Protected
- Materials, shall be filed and served in sealed envelopes or other appropriate containers endorsed

to the effect that they are sealed pursuant to this Protective Order. Such documents shall be

marked "PROTECTED MATERIALS" and shall be filed under seal and served under seal upon
- the Presiding Judge and all Reviewing Representatives who are on the service list. Such
documents containing Critical Energy Infrastructure Information shall be additionally marked
"Contains Critical Energy Infrastructure Information - Do Not Release”. For anything filed
under seal, redacted versions or, where an entire document is protected, a letter indicating such,
will also be filed with the Commission and served on all parties on the service list and the
Presiding Judge. Counsel for the producing Participant shall provide to all Participants who
request the same, a list of Reviewing Representatives who are entitled to receive such material.
Counsel shall take all reasonable precautions necessary to assure that Protected Materials are not
distributed to unauthorized persons.
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- If any Participant desires to include, utilize or refer to any Protected Materials or
information derived therefrom in testimony or exhibits during the hearing in these proceedings in
such a manner that might require disclosure of such material to persons other than reviewing

- representatives, such participant shall first notify both counsel for the disclosing participant and
the Presiding Judge of such desire, identifying with particularity each of the Protected Materials.
Thereafter, use of such Protected Material will be governed by procedures determined by the

- Presiding Judge.

13.  Nothing in this Protective Order shall be construed as precluding any Participant from
- objecting to the use of Protected Materials on any legal grounds.

14.  Nothing in this Protective Order shall preclude any Participant from requesting the
- Presiding Judge, the Commission, or any other body having appropriate authority, to find that

this Protective Order should not apply to all or any materials previously designated as Protected

Materials pursuant to this Protective Order. The Presiding Judge may alter or amend this
- Protective Order as circumstances warrant at any time during the course of this proceeding.

15.  Each party governed by this Protective Order has the right to seek changes in it as
- appropriate from the Presiding Judge or the Commission.

16.  All Protected Materials filed with the Commission, the Presiding Judge, or any other
- judicial or administrative body, in support of, or as a part of, a motion, other pleading, brief, or
other document, shall be filed and served in sealed envelopes or other appropriate containers
bearing prominent markings indicating that the contents include Protected Materials subject to

- this Protective Order. Such documents containing Critical Energy Infrastructure Information
shall be additionally marked “Contains Critical Energy Infrastructure Information ~ Do Not
Release.”

-«

17.  If the Presiding Judge finds at any time in the course of this proceeding that all or part of
the Protected Materials need not be protected, those materials shall, nevertheless, be subject to

- the protection afforded by this Protective Order for three (3) business days from the date of
issuance of the Presiding Judge's decision, and if the Participant seeking protection files an
interlocutory appeal or requests that the issue be certified to the Commission, for an additional

- seven (7) business days. None of the Participants waives its rights to seek additional
administrative or judicial remedies after the Presiding Judge's decision respecting Protected
Materials or Reviewing Representatives, or the Commission's denial of any appeal thereof. The

- provisions of 18 CFR " 388.112 and 388.113 shall apply to any requests for Protected Materials
in the files of the Commission under the Freedom of Information Act. (5 U.S.C. § 552).

- 18.  Nothing in this Protective Order shall be deemed to preclude any Participant from
independently seeking through discovery in any other administrative or judicial proceeding
information or materials produced in this proceeding under this Protective Order.

19.  None of the Participants waives the right to pursue any other legal or equitable remedies
that may be available in the event of actual or anticipated disclosure of Protected Materials.

20.  The contents of Protected Materials or any other form of information that copies or
discloses Protected Materials shall not be disclosed to anyone other than in accordance with this
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- Protective Order and shall be used only in connection with this (these) proceeding(s). Any
violation of this Protective Order and of any Non-Disclosure Certificate executed hereunder shall
constitute a violation of an order of the Commission.

21.  The addenda reflected in Attachment A are hereby incorporated by reference. In the
event of conflict, the language of the addenda shall control.

It is so ordered.

- Presiding Administrative Law Judge
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-
- ATTACHMENT A
UNITED STATES OF AMERICA
- FEDERAL ENERGY REGULATORY COMMISSION
SFPP, L.P. § Docket No.
NON-DISCLOSURE CERTIFICATE
- I hereby certify my understanding that access to Protected Materials is provided to me

pursuant to the terms and restrictions of the Protective Order in this proceeding, that I have been
given a copy of and have read the Protective Order, and that I agree to be bound by it. |
- understand that the contents of the Protected Materials, any notes or other memoranda, or any
other form of information that copies or discloses Protected Materials shall not be disclosed to
anyone other than in accordance with that Protective Order. 1 acknowledge that a violation of
- this certificate constitutes a violation of an order of the Federal Energy Regulatory Commission.

By:

Title:

- Representing:

Date:
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- SWORN DECLARATION OF WILLIAM M. WEIMER IN SUPPORT OF
COMPLAINT OF TESORO REFINING AND MARKETING COMPANY AGAINST
8FPP, L.P. AND MOTION FOR CONSOLIDATION WITH ON-GOING
- COMMISSION PROCEEDINGS8 INVOLVING SFPP, L.P.

Pursuant to 18 U.S.C. § 1746, William M. Weimer states
- as follows:

1. My name is William M. Weimer. My business
address is 300 Concord Plaza Drive, San Antonio, TX 78216.
- I am presently employed as Director of Supply Logistics for
Tesoro Refining and Marketing Company (Tesocro). Based upon
my personal knowledge obtained in that capacity, I state
- the following.
2. Tesoro owns and operates several refineries in
the Western United States. Since it does not control all
- the pipelines that are necessary to transport crude oil to

its refineries or all the pipelines that transport

-
petroleum products from those refineries to its customers,

- Tesoro relies on common carrier pipelines. Two of the
common carrier pipelines that Tesoro uses are the SFPP,
L.P.'s (SFPP) West Line, which originates at points in

- California and terminates in Phoenix, AZ, among other
destinations; and SFPP's pipeline originating at watson and
East Hynes, CA and connecting to Calnev Pipe Line, L.L.C

-

(Calnev Line).
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- 3. Tesoro has shipped and continues to ship

significant quantities of petroleum products in interstate

-
commerce through both SFPP’'s West Line System and the

- Calnev Line. Tesoroc is also currently shipping petroleum
products on SFPP’s West Line System and the Calnev Line and
intends to continue to do so in the future.

- 4. Tesoro therefore has a substantial economic
interest in the rates SFPP has charged and continues to
charge on the West Line System and the Calnev Line.

= 5. Between December 1, 2004 and November 30, 2006,
Tesoro has shipped the following quantities of petroleum
products on the SFPP West Line System and Calnev Line:

-

-

[PRIVILEGED AND CONFIDENTIAL
INFORMATION REMOVED]

wl

L J

-’

-«
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[PRIVILEGED AND CONFIDENTIAL

- INFORMATION REMOVED]
-
6. We are continuing to review the records of
- Tesoro’s shipments on the SFPP West Line and Calnev Line.

I will supplement this Declaration in the event we

determine that Tesoro has shipped additional quantities of

- petroleum products on these pipelines during the past two
years.
- '
- I, William M. Weimer, hereby state under penalty of
perjury that the foregeing is true and correct to the best
-
of my information and belief. Executed on December //™,
- 2006.
Y-
PN
- William M. Weimer
-
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LEXSEE 374 F3D 1263

BP WEST COAST PRODUCTS, LLC, PETITIONER v. FEDERAL ENERGY
REGULATORY COMMISSION AND UNITED STATES OF AMERICA,
RESPONDENTS, SFPP, L.P,, ET AL.,INTERVENORS

No. 93-1020 Consolidated with 99-1051, 00-1221, 00-1240, 00-1256, 01-1413, 01-1453,
01-1469, 01-1475, 02-1008, 02-1011, 02-1321

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA
CIRCUIT

362 U.S. App. D.C. 438; 374 F.3d 1263; 2004 U.S. App. LEXIS 14930; 160 Ol &
Gas Rep. 703

November 12, 2003, Argued
July 20, 2004, Decided

SUBSEQUENT HISTORY: Rehearing, en banc, denied
by Bp W. Coast Prods. L.L.C. v. FERC, 2004 U.S. App.
LEXIS 20796 (D.C. Cir., Oct. 4, 2004)

Rehearing denied by Bp W. Coast Prods. L.L.C. v.
FERC, 2004 U.S. App. LEXIS 20797 (D.C. Cir., Oct. 4,
2004)

Rehearing denied by Bp W. Coast Prods. LLC. v
FERC, 2004 U.S. App. LEXIS 20798 (D.C. Cir., Oct. 4,
2004)

US Supreme Court certiorari denied by 8P W. Coast
Prods. LL.C. v. FERC, 2005 US. LEXIS 4126 (US.,
May 16, 2005)

US Supreme Court certiorari denied by SFPP, L.P. v.
FERC, 2005 U.S. LEXIS 4127 (U.S., May 16, 2005)

PRIOR HISTORY: [**1] On Petitions for Review of
Orders of the Federal Energy Regulatory Commission.
Mobile Oil Corp. v. Sfpp, L.P., 86 FERC. P61022,
1999 FERC LEXIS 94 (F.E.RC., 1999)

Mobil Oil Corp. v. Sfpp, L.P., 91 F.ER.C. P61135, 2000
FERC LEXIS 994 (F.E.R.C., 2000}

Mobil Oil Corp. v. Sfpp, L.P., 96 F.ERC. P61281, 2001
FERC LEXIS 2380 (F.ERC, 2001)

Mobil Oil Corp. v. Sfpp, L.P., 97 FER.C. P61138, 2001
FERC LEXIS 2686 (F ERC., 2001)

DISPOSITION: Affirmed in part, vacated in part, and
remanded.

COUNSEL: R. Gordon Gooch argued the cause for
West Line Shippers. With him on the briefs were Elisa-
beth R. Myers, D. Jane Drennan, George L. Weber, Mar-
cus W. Sisk, Jr., Steven A. Adducci, and Richard E.
Powers, Ir.

Steven H. Brose argued the cause for petitioner SFPP,
L.P. With him on the briefs were Timothy M. Walsh,
Daniel J. Poynor, Alice E. Loughran, Albert S. Tabor,
Jr., and Charles F, Caldwell.

Thomas J. Eastment argued the cause for East Line
Shippers on Cost Allocation Issues. With him on the
briefs were Joshua B. Frank, Michael J. Manning, and
Glenn S. Benson.

Thomas J. Eastment, Joshua B. Frank, Michael J. Man-
ning, George L. Weber, R. Gordon Gooch, Elisabeth R.
Myers, Richard E. Powers, Jr.,, Steven A. Adducci, and
Marcus W. Sisk, Jr. were on the brief for petitioners and
intervenors supporting petitioners on Rate and Repara-
tions Issues. '

Dennis Lane, Solicitor, Federal Energy Regulatory
Commission, and Lona T. Perry, Attorney, argued the
causes for respondents. With them on the brief were
Robert H, Pate 111, Assistant Attomey General, U.S. De-
partment of Justice, John J. Powers, 111 [**2] and Robert
J. Wiggers, Attorneys, Cynthia A. Marlette, General
Counsel, Federal Energy Regulatory Commission. Jay L.
Witkin, Solicitor, and Susan J. Coun, Special Counsel,

entered appearances.

Thomas J. Eastment, Joshua B, Frank, Michael J. Man-
ning, George L. Weber, R. Gordon Gooch, Elisabeth R.
Myers, Richard E. Powers, Ir., Steven A. Adducci, and
Marcus W. Sisk, Jr. were on the brief of Shipper interve-
nors in support of respondents.
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Steven H. Brose, Timothy M. Walsh, Daniel J. Poynor,
Alice E. Loughran, Albert S. Tabor, Jr. and Charles F.
Caldwell were on the brief of SFPP, L.P. as intervenor in
support of respondents.

JUDGES: Before: SENTELLE,
ROBERTS, Circuit Judges.

ROGERS, and

OPINION:

[*1270]
CURIAM.

INTRODUCTION

The consolidated petitions before us seek review of
four opinions of the Federal Energy Regulatory Commis-
sion ("FERC" or "the Commission™):

1, SFPP, L.P., Opinion No. 435, 86 FERC P 61,022
(1999) ("Opinion No. 435");

2. SFPP, L.P., Opinion No. 435-A, 91 FERC P
61,135 (2000) ("Opinion No. 435-A"):

3. SFPP, L.P., Opinion No. 435-B, 96 FERC P
61,281 (2000) ("Opinion No, 435-B"); and [**3]

4. SFPP, L.P., 97 FERC P 61,138 (2001) ("Clarifi-
cation and Rehearing Order").

Opinion for the Court filed PER

In these opinions FERC considered the tariffs of SFPP,
L.P., and complaints and other filings by shipper cus-
tomers of SFPP. SFPP, L.P., both & petitioner and an
intervenor-respondent in the consolidated dockets, oper-
ates pipelines that transport petroleum products in Texas,
New Mexico, Arizona, California, Nevada, and Oregon.
SFPP's operation includes a West Line and an East Line.
The West Line consists of pipelines extending from Wat-
son Station in Los Angeles, California, into Arizona to
Phoenix and Tucson, and connects at Colton, California,
with another pipeline system extending to Las Vegas.
SFPP's East Line consists of pipelines from El Paso,
Texas to Tucson and Phoenix. The orders under review
consider, set, and otherwise govern rates on both lines.
We consider three separate sets of petitions: the petition
of SFPP, L.P.; the petition of the West Line Shippers
("WLS"), and the petition of the East Line Shippers
("ELS"). Petitioners and Intervenors include the follow-
ing: BP West Coast Products LLC ("BP WCP"; formerly
ARCO Products Company); Chevron Products Company
("Chevron™; [**4] including the former Texaco Refin-
ing and Marketing, Inc); ConocoPhillips Company
("ConocoPhillips"); ExxonMobil Oil Corporation ("Exx-
onMobil"; formerly Mobil Oil Corporation); Navajo Re-
fining Company, L.P. ("Navajo"); Western Refining
Company, L.P. ("Western"); Ultramar Inc. ("Ultramar™);
Valero Energy Corporation ("VEC"); Valero Marketing

and Supply Company ("Valero"), and SFPP, L.P.
("SFPP").

[*1271]  The administrative proceedings before
FERC began with tariff filings by SFPP for both East
and West Lines. The lengthy, complex, and convoluted
proceedings that followed included complaints and/or
protests filed by shippers on the two lines, as well as
investigation into SFPP's tariff filings by FERC's Qil
Pipeline Board. The issues are further complicated by
novelty in that this is the first oil pipeline case in which
the "changed circumstances” standard of the Energy Pol-
icy Act of 1992 ("EPAct") has arisen for litigation. En-
ergy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat.
2776 (codified as 42 USC. g § 13201-556 (2003)).
While we will not detail the administrative proceedings
before FERC's administrative law judge and the full
Commission as we discuss them at [**5] length in the
analyses that follow, we note that issues presented for
review include, among other things, the important ques-
tion of application of the grandfathering principle under
the new EPAct, the allocation of litigation costs between
the East and West Lines, tax pass-through problems in-
volving non-taxed subsidiaries of taxable entities, the
payment of reparations after a finding of unjust or unrea-
sonable rates, and the correct determination of capital
structure to determine a starting rate base. The reader is
duly warned.

For reasons set forth more fully below, we are able
to affirm many of FERC's answers to specific issues, but
because we find error in several fundamental areas, we
order the decisions under review vacated and remand the
matter for further proceedings consistent with this opin-
jon.

I. The West Line

A. Grandfathering of Rates under the EPAct

Section 1803 of the EPAct limits the ability of ship-
pors to challenge pipeline rates in effect at the time of the
enactment of the EPAct. Section 1803 provides that any
oil pipeline rate that was "in effect” for a full year before
the EPAct's enactment on October 24, 1992, and was not
subject to "protest, [**6] investigation, or complaint”
during that 365-day period, is "deemed to be just and
reasonable.” EPAct 8 1803(a)1). These "grandfathered”
rates are categorically immune from challenge in a com-
plaint proceeding under Section 13 of the Interstate
Commerce Act ("EICA"™), 49 U.S.C. app. B 13(1) (1988)

(repealed), nl except when:

(1) evidence is presented to the Commis-
sion which establishes that a substantial
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change has occurred after the date of the
enactment of this Act-

(A) in the economic circumstances of the
oil pipeline which were a basis for the
rate; or

(B) in the nature of the services provided
which were a basis for the rate; or

{2) the person filing the complaint was
under a contractual prohibition against the
filing of a complaint which was in effect
on the date of enactment of this Act...

[*1272] Id B 1803(b). In the post-EPAct world, the
analysis of a pipeline rate challenge thus proceeds in two
steps: first, FERC determines whether the rate in ques-
tion is grandfathered; if it is, FERC then asks whether the
rate falls within either of the exceptions outlined in Sec-
tion 1803(b). The Commission may not aler a grand-
fathered [**7] rate that does not fall within an exception,

n} Although the ICA was repealed in 1978,
see Pub. L. No. 95-473 B 4(b), (c), 92 Stat. 1466,
1470 (Oct. 17, 1978), FERC has "the duties and
powers related to the establishment of a rate or
charge for the transportation of oil by pipeline or
the valuation of that pipeline that were vested on
October 1, 1977, in the Interstate Commerce
Commission." 49 U.S.C. § 60502 (2003). The
relevant version of the ICA was, but is no longer,
reprinted in the appendix to title 49 of the United
States Code. Therefore, when we refer to FERC's
authority under the ICA, we cite to the 1988 edi-
tion of the U.S. Code, the last such edition that
reprinted the ICA as it appeared in 1977.

B. Grandfathering of West Line Rates

The WLS contend that none of the West Line rates
are grandfathered, and further argue that even if the rates
are grandfathered, their challenges fall within the excep-
tions set out in Section 1803(b). We examine each of
these contentions [**8] in turn.

1. Rate "In Effect” for One Year

To be eligible for grandfathering, a pipeline rate
must have been "in effect for the 365-day period ending
on the date of the enactment of this Act {October 24,
1992]." EPAct 8 1803(a)1). Thus, to be grandfathered,

a rate must have been "in effect" on October 25, 1991,
and have remained in effect at least until the enactment
of the EPAct.

The WLS do not contest this element with regard to
the bulk of the West Line rates. Nor could they; the West
Line rates became effective in 1989 pursuvant to a settle-
ment terminating a 1985 rate proceeding. See Opinion
No. 435, 86 FERC at 61,057, Southern Pac. Pipe Lines,
Inc., 45 FERC P 61,242 (1988) (order approving settle-
ment). The WLS do, however, challenge the eligibility
for grandfathering of certain improvements to the West
Line made after October 1991.

a. East Hynes Origination Point

In July 1992, SFPP made revisions to its Tariffs
Nos. 15, 16, and 17 to add a new origination point on its
West Line -- the East Hynes station in Los Angeles
County, California -- and to add a rate for shipping serv-
ices from that new origination point to Arizona. The
[**9] rate came into effect in October 1992. The rate,
however, was not new; it was the same as the rates from
SFPP's two other source points in the Los Angeles area.
Examining this situation, the Commission concluded that
the rates from the East Hynes station qualified for grand-
fathering because the July 1992 "filing did not involve a
change to a rate or service SFPP was providing at the
time the EPAct was enacted." Opinion No, 435, §6
FERC at 61,063. SFPP's revision to its tariffs "only
added another tap within an existing rate cluster... No
rate ... was changed, and there was no change in the
products transported or the services provided.” /d.

The question essentially boils down to the Commis-
sion's interpretation of the term "rate” in Section 1803,
As this is the first case to be litigated under the new
standards of the EPAct, we must consider the level of
doference — if any - to which FERC's interpretations of
the EPAct are entitled, It is true, as some petitioners have
noted, that the EPAct does not expressly confer rulemak-
ing authority on the Commission. Section 1803 of the
EPAct does, though, clearly contemplate that the Com-
mission will enforce the terms and conditions [**10] of
the statute through formal adjudications. See EPAct B
1803(b) (referencing "proceeding instituted as a result of
a complaint™). When Congress authorizes an agency to
adjudicate complaints arising under a statute, the
agency's interpretations of that statute announced in the
adjudications are generally entitled to Chevron defer-
ence, See United States v. Mead Corp., 533 US. 218,
229, 150 L. Ed 2d 292, 121 S. Ct, 2164 (2001) ("[A)
very good indicator of delegation meriting Chevron
treatment [is) express congressional [*1273] authoriza-
tions to engage in the process of rulemaking or adjudica-
tion that produces regulations or rulings for which defer-
ence is claimed.”); see also Trans Union Corp. v. FTC,
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317 US. App. D.C. 133, 81 F.3d 228, 230 (D.C. Cir.
1996) ("We have expressly held that Chevron deference
extends to interpretations reached in adjudications as
much as to ones reached in a rulemaking.” (citing Midtec
Paper Corp. v. United States, 273 U.S. App. D.C. 49, 857
F.2d 1487, 1497 (D.C. Cir. 1988))). We see no reason to
accord any less deference to FERC's interpretations of
the EPAct.

Under the familiar Chevron two-part inquiry, we
first ask whether {**11] Congress has directly spoken to
"the precise question at issue." Chevron US.A. Inc. v.
Natural Res. Def Council, Inc., 467 U.S. 837, 842, 81 L.
Ed. 2d 694, 104 5. Ct. 2778 (1984). If it has, that is the
end of the inquiry; we "must give effect to the unambi-
guously expressed intent of Congress.” /d at 843. If
Congress has not spoken so precisely, though, we reach
the second step, and will defer to any reasonable inter-
pretation of the statute by the agency. /d. Not surpris-
ingly, Congress did not have occasion to confront the
specific question of whether the addition of a new source
point on an existing rate cluster would constitute a new
rate. We thus proceed 1o the second step of Chevron, and
inquire whether the Commission's construction is a rea-
sonable one. It is. It is certainly permissible to conclude
that the addition of a tap to an existing rate structure,
completed without any change in the existing shipping
rates, does not constitute a new rate, To employ an anal-
ogy that we find helpful, in adding the East Hynes station
to its West Line, SFPP merely added an on-ramp to its
existing expressway. We think that the Commission's
conclusion reflects a permissible [**12] interpretation of
the statute and thus affirm its holding that the rate for
shipping from East Hynes is eligible for grandfathering.

b. Watson Station Enhancement Facility

Watson is the primary origin point for West Line
shipments to Phoenix and Tucson. In 1989, SFPP noti-
fied its shippers that, starting in 1991, the minimum
pumping rate and pressure from Watson Station would
increase. SFPP gave its shippers the option of providing
their own pressurization facilities by a date certain, or
using, for a surcharge, a facility built by SFPP. By late
1991, most of SFPP's shippers had contracted to use
SFPP's new enhancement facility, and on November 1,
1991, SFPP initiated the enhancement services. See
Opinion No. 435, 86 FERC at 61,074, In re SFPP, L.P.,
80 FERC P 63,014, 65,156 & n.405 (1997) ("ALJ Deci-
sion™). SFPP, though, never filéd those contracts with the
Commission, because it believed its enhancement serv-
ices were beyond the reach of FERC's jurisdiction. See
Opinion No. 435, 86 FERC at 61,074, The Commission,
however, concluded otherwise and ordered SFPP "to file
a rate equal to the historic charge in the shipper con-
tracts, [**13] " Jd at61,076.

Despite FERC's concession that "Section 1803 only
addresses rates that were on file with the Commission,”
Opinion No. 435-A, 9/ FERC at 61,502, and its ac-
knowledgment that the enhancement rates had never
before been filed, FERC nevertheless concluded that,
because "the charges for the Watson Station facilities are
part of enforceable contracts,” the rates were "the equiva-
lent of a lawful, effective rate.” Opinion No. 415, 86
FERC at 61,076. The Commission reasoned that because
all the Watson enhancement rate contract charges "were
in effect before October 24, 1992," the shippers [*1274]
challenging those charges had to establish "substantially
changed circumstances.” /d at 61,075, 61,076. The fact
that no statute permitted a shipper to challenge an unfiled
rate before the Commission did not matter. For "if [the
rates] had been filed ..., it is clear that they would have
been grandfathered because there was no challenge to
them during the 12 months proceeding [sic] the enact-
ment of the Act." Opinion No. 435-A, 9/ FERC at
61,502,

We find the Commission's reasoning on this point to
be fundamentally [**14] flawed, and vacate this portion
of its order. First, if FERC is indeed correct in its inter-
pretation that Section 1803 applies only to filed rates, the
Commission may not grandfather unfiled rates on the
assumption that if the rates had been filed, no chailenge
wouki have been brought. The Commission may not
regulate rates as if they existed in a world that never was.
It must take the rates as it finds them, and here, FERC
found them unfiled. If FERC interprets Section 1803 to
apply only 1o filed rates, then it may not extend the bene-
fits of that provision to unfiled rates based on speculation
about what would have happened had they in fact been
filed. Invoking the so-called "filed rate” doctrine --
which "forbids a regulated entity to charge rates for its
services. other than those properly filed with the appro-
priate federal regulatory authority,” Arkansas Louisiana
Gas Co. v. Hall, 453 U.S. 571, 577, 69 L. Ed 2d 856,
10! 8. Ct. 2925 (1981) — the WLS argue that the pipe-
line's failure to file a Watson enhancement rate tariff
with the Commission precludes the Commission's treat-
ment of the unfiled rate as grandfathered. Our disposition
of this issue -~ which is based on the Commission's
[**15] flawed reasoning, and not a flawed conclusion -
does not require us to decide definitively whether Sec-
tion 1803 of the EPAct applies only to filed rates.

Second, Opinion No. 435 suggests that any rate
agreed upon before the EPAct's enactment on October
24, 1992 could be grandfathered. See Opinion No. 435,
86 FERC at 61,075 ("The clear purpose of the EPAct's
grandfathering provisions is to insulate pipelines from
challenges to ... rates ... if those charges were in effect
before October 24, 1992."). Section 1803, though, allows
grandfathering of only those rates that were in effect {and
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unchallenged) for at least 365 davs prior to the date of

enactment of EPAct. EPAct 8 1803(a). Even if we as-
sume as a general proposition that Section 1803 applies
1o unfiled rates, other statements sprinkled throughout
Opinion No. 435 suggesting thal some of the rates were
contracted for after the 365-day window had closed
would remain problematic, See Opinion No. 435, 84
FERC wi 61,075 ("the contracts were entered into volun-
tarily by the partics, mostly before the end of 1991™Y; it
("all the relevant contracts were required to be, and had
been. executed well [**16] before June 1, 1992™). If the
Commission allows Section 1803 to apply to unfiled
rates, those rates, to be grandfathered, must be in effect
for at least 365 days prior to the EPAct's cnactment. The
reasoning of Opinion No. 433 gives us no comfort that
this was the case. Without such an assurance. we cannot
affirm the Commission's conclusion that the Watson en-
hancement rate is subject to grandtathering.

¢. Turbine Fuel Service

In December 1992, SFPP filed its Taritt No. 18,
proposing the transportation on its West Line of a new
product, turbine fuel (also known as jet fuel). The rate
for the new trbine fuel service was equal to other grand-
fathered rates in Tariff No. 18 [*1275] that had been in
effect since 1989, The shippers argue that because the
turbine fuel rate was not initiated until 1992 -- long atter
the grandfathering window had closed (indeed, after the
EPAct had been enacted) -- the rate cannot be grand-
fathered. The Commission does not contest this; it rec-
ognized that the turbine fuel service was new, and there-
fore could not be grandfathered. £ at 61,063, 1t never-
theless foreclosed further challenge to the turbine fuel
rate, concluding, as a substantive [**17] matter, that the
turbine fuel rate was just and reasonabie. /d. ar 61.078.
The Commission reasoned that because the turbine fuel
rate was equal to other Tariff No. I8 rates that had been
deemed just and reasonable. “there is no basis for provid-
ing a different rate kevel for turbine fuel at this time."” /o,

That analysis falls far short of the mark. The fact
that the Tariff No. 18 rates were deemed just and reason-
able does not mean that the rates actually are just and
reasonable. Perhaps if the Commission had undertaken a
substantive review of the reasonableness of the West
Line rates listed in Tanff No. 18, then its conclusion that
the turbine fuel rate is reasonable -- because it is equal to
those ratcs -- might be supportable. But here, the West
Line rates had been "deemed fust and reasonable™ by
operation of law -- solely because they had persisted

without challenge for one year prior to the cnactment of

the EPAct. The turbine fuel rate. not itself eligible for
grandfathering. cannot simply piggyback on the grand-
fathered status of other rates. The Commission's contrary

conclusion reflects a fundamental misapprehension of

the nature and purpose of the [**18) erandfathering pro-

visions of the EPAct. The requirements for grandfather-
ing -- the rate must be in effect and not subject to chal-
lenge for the year prior 10 the EPAct's enactinent -- are
not proxies for actual reasonableness. Those require-
ments instead operate principally as a means to constrain
litigation over pre-EPAct pipeline rates. The fact that the
urbine fuel rate is equal o other Taritt No. 18 rates thus
says nothing about that wrbine tuel rate's substantive
reasonableness. The Cominission's declaration that, as a
substantive matter, the turbine fuel rate was just and rea-
sonable -- a conclusion reached without the benefit of
any substantive review of the underlying cost of service
and rate of return -- was an arbitrary and capricious exer-
cise of the Commission's authority and cannot stand.

2. Complaints, Protests, or Investigations

While the WLS concede that most of the West Line
rates were in cifect for the required year prior to the
EPAcCs enactment, they contend that no West Line rate
15 eligible for grandtathering because each of them was
“subject to protest, investigation, or complaint” during
that same one-year window. In support of their argu-
ment. the [**19] WLS point principally to protests filed
by shippers El Paso Refinery, L.P. ("EPR") and Chevron,
and an investigation opened by the Oil Pipeline Board
("OPB") pursuant to those protests. In QOctober 1993, the
Commission rejected these arguments, holding that the
West Line rates were "presumed just and reasonable”
and. therefore, a successful challenge had to "prove the
existence of the extraordinary circumstances set forth in
section 1803 of the Energy Policy Act.” SFPP, L.P., 63
FERC P 61,025, 61,378 (1993); see also SFPP, L.P.. 66
FERC P 61,210 (1994) {denying rehearing).

What does it mean for "the rate” to be "subject to
protest, investigation. or complaint”? EPAct B 1803(a).
The WLS [*1276] maintain that a general attack on a
tariff is sufficient to challenge all the rates and activities
described therein, See WLS Br. 14 (“a protest of a tariff
tiling did subject all rates in the tariff to review"). The
Commission, though, in ruling that the shippers' plead-
ings did not challenge the West Line rates, interpreted
this clause of Section 1803 to require that the protest,
investigation, or complaint specifically challenge the
reasonableness of the rate [**20] in question. See SFPP,
L.P., 85 FERC at 61,378 n 14 (while Chevron's protest
did include "a request for suspension of revised tarift no.
L6. which contains ... only west line rates." the protest
"pled no concerns with the existing rates set torth in this
tariff"). The WLS object to FERC's interpretation on a
general level, arguing that it grafts onto the statute a par-
licularity requirement not found in its text. Here, too, we
find the Chevron deference that we must accord 1o the
agency's interpretation fo be dispositive. Because we
cannot say that the Commission's adjudicative interpreta-
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tion is an impermissible reading of the statute -- the stat-
ute provides, after all, that it is "the rate” (not the tariff)
that must be subject to "protest, investigation, or com-
plaint” — we defer to the Commission's interpretation.
And with that interpretation in mind, we turn to the par-
ticular contentions of the WLS.

a. West Line Shipper Protests

On September 4, 1992, EPR, an East Line shipper,
filed a protest to SFPP's Tariffs Nos. 15 and 16, and fol-
lowed with three supplements that same month, one of
which requested the suspension of Tariffs Nos. 15 and 16
and that the [**21] Oil Pipeline Board ("OPB" or
"Board™) open an investigation into the same. That same
month, Chevron, which shipped on both the East and the
West Line, filed a protest to Tariffs Nos. 15 and 16, also
calling for their suspension and investigation.

The WLS contend that because EPR’'s and Chevron's
protests challenged Tariff No. 16 —~ which listed only
West Line rates -- those protests had challenged the West
Line rates. The Commission rejected this contention,
looking beyond the relief requested by the protests to the
shippers’ substantive arguments for that relief. Examin-
ing the relevant pleadings, the Commission concluded
that the protesting shippers "raised concemns with only
three matters -- flow reversal, prorationing, and existing
rates on SFPP's east line." Id, 65 FERC at 61,378. As
"nothing within the four comners of these protests indi-
cated a concern with the existing rates on SFPP's west
line," the Commission rejected those protests as a basis
for denying grandfathered status to the West Line rates.
id

Our examination of the relevant pleadings convinces
us that the Commission correctly concluded that EPR
and Chevron did not challenge the reasonableness [**22]
of the West Line rates in their protests to SFPP's Tariffs
No. 15 and 16. The EPR and Chevron pleadings scarcely
mention the West Line at all, let alone mount an attack
on the reasonableness of its rates. The only mention of
the West Line rates is found in EPR's first supplement to
its protest: "Santa Fe's proposed Tariff Nos. 15 and 16
retain Santa Fe's previously effective rates for service on
its East Line and West Line systems, but represent the
first tariffs under which product will flow in a reversed
direction on the 'Six-Inch Line' portion of the East Line
system from Phoenix to Tucson.” In re SFPP, L.P., Sup-
plement to Protest of El Paso Refinery, L.P., 1-2 (Sept. 9,
1992) (emphasis omitted). This statement obviously con-
cerns the flow reversal on the Phoenix-Tucson pipe — not
the reasonableness of [*1277] West Line rates. Chev-
ron's protest, as the Commission noted, "simply fails to
contain any statement indicating a challenge to existing
rates on SFPP's west line." SFPP, L.P, 65 FERC at
61,378. The Commission thus reasonably concluded that

these protests by East Line shippers were insufficient to
render the West Line rates "subject to protest." EPAct B
1803(a). [**23] n2

n2 In August 1993, Chevron filed a com-
plaint that did specifically challenge the reason-
ableness of the West Line rates. See ALJ Deci-
sion, 80 FERC at 65,12]. The WLS maintain that
this 1993 complaint should "relate back" to its
1992 protest. We do not agree. Relation back is a
concept born in the context of statutes of limita-
tions. Amendments to complaints are said to re-
late back to the date of the original complaint.
See Fed. R. Civ. P. 15(c). Even assuming that this
suggested use of the relation back doctrine could
supersede the Commission's own time limitations
governing amendments of protests, the WLS con-
cede that to relate back "the claim ... in the
amended pleading [must have] arisen out of the
conduct, transaction, or occurrence set forth ... in
the original pleading." Fed R Ch. P. 15(c)(2).
That clearly is not the case here. As the Commis-
sion found, Chevron's initial protest "simply fails
to contain any statement indicating a challenge to
existing rates on SFPP's west line." SFPP, L.P.,
65 FERC at 61,378.

[*+24]
b. Gil Pipeline Board Investigation

On September 29, 1992, in response to the protests
filed by EPR and Chevron, the OPB, pursuant 1o its
authority under Section 15(7) of the ICA, 49 U.S.C. app.
B 15(7) (1988}, opened an investigation of SFPP's rates
listed in revised Tariffs Nos. 15, 16, and 17, suspended
the tariffs for one day, and imposed refund obligations
on SFPP. SFPP, L.P., 60 FERC P 62,252 (1992). n3 In
April 1993, the Commission vacated the suspension or-
ders and the refund obligations. SFPP, L.P., 63 FERC P
61,014 (1993). Observing that the protests against the
tariffs did not challenge any change in a listed rate or
practice (such as the addition of the East Hynes origina-
tion point or the turbine fuel service), but rather attacked
only existing, unchanged rates and policies (the East
Line rates and the flow reversal and prorationing prac-
tices), the Commission concluded that the OPB lacked
authority to open an investigation under Section 15(7) of
the ICA, which permits the Board only to investigate
newly filed rates or practices. /d. ar 61,125 ("It was not
appropriate for the Board to suspend the proposed tariff
[**25] changes and initiate an investigation under sec-
tion 15(7) when the focus of the protest was existing,
unchanged, portions of the tariff.");, 49 US.C. app. 8
15¢7) (1988) (limiting application to "any schedule stat-
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ing any new individual or joint rate ... or charge") (em-
phasis added). The Commission held that the case should
continue as a complaint proceeding before the Commis-
sion under /CA Section 13(1), id. B 13(1), and be limited
to the issues properly raised by EPR, Chevron, and the
intervenors. SFPP, L.P., 63 FERC at 61,125, But as the
Board "does not possess delegated authority to order
initiation of a section 13(!) proceeding,” the Commission
vacated the tariff suspensions and the refund obligations.
ld. The Commission eventually teeminated the Board's
suspension docket entirely, stating that matters would
proceed only in the instant complaint docket. SFPP, L.P.,
63 FERC P 61,275 (1993). And based on its conclusion
that the OPB's investigation had been [*1278] unlaw-
fully initiated, the Commission determined that SFPP's
West Line rates were not "subject to investigation” for
grandfathering purposes. SFPP, LP., 66 FERC at
61,480 [**26)

n3 After SFPP filed Tariff No. 18, adding the
turbine fuel service on the West Line, the OPB,
acting pursuant to a protest by Chevron to Tariff
No. 183, instituted an investigation and consoli-
dated that case into the open investigation and
suspension of SFPP's Tariffs Nos. 15, 16, and 17.
SFPP,L.P., 62 FERC P 62,060 (1993).

Parsing with care the words of the Commission's
countermand of the Board, the WLS argue that the
Commission never formally vacated the Board's investi-
gation of the SFPP's Tariffs Nos. 15-18, and thus the

" rates within those tariffs -- including the West Line rates
- remained subject to investigation in 1992, precluding
grandfathered status. We, like the Commission, are un-
persuaded. First, while the WLS are quite right that the
Commission did not, in its ordering clauses, vacate the
Board's investigation, the shippers’ interpretation of the
Commission's action runs head-on into the Commission's
statement that it was inappropriate "to suspend the pro-
posed tariff changes and [**27] initiate an investigation
under section 15(7)." SFPP, LP., 63 FERC at 61,125
(emphasis added). Moreover, the shippers offer no ex-
planation how such an investigation by the Board could
proceed in light of the Commission's order that the case
would continue as a Section /3(1) complaint. But even if
common sense bowed to formalism and the Board's in-
vestigation remained technically open, the scope of the
Board's investigation — lawful enly insofar as it enforces
ICA Section 15(7) -~ must be limited to newly tariffed
rates or practices. See 49 U.S.C. app. § 15(7) (1988). As
SFPP's tariffs made no changes to the West Line rates
(except to add the Watson enhancement and the turbine
fuel services), the Board could not have investigated the
West Line rates.

We therefore conclude that FERC reasonably deter-
mined that the West Line rates (except, as noted above,
for the Watson Station enhancement and turbine fuel
rates) were grandfathered and therefore deemed just and
reasonable under the terms of Section 1803(a) of the
EPAct.

C. Exceptions to Grandfathering

We tum now to the WLS' contention that the rates
fall within the exceptions [**28] outlined in Section
1803(b) and therefore are still open to challenge under
the ICA. Section 1803(b) permits a shipper to challenge
a grandfathered rate if the shipper establishes either that
{1) there has been a "substantial change" in the economic
circumstances or services provided that "were a basis for
the rate”; or (2) "the person filing the complaint”™ was
under "a contractual prohibition against the filing of a
complaint” on the date of the enactment of the EPAct.
EPAct 8 1803(b). The complaining shipper bears the
burden of proving the existence of one of the circum-
stances triggering an exception. The Commission con-
cluded that the WLS had not met either requirement. See
SFPP, L.P., 68 FERC P 61,105, 61,581 (1994) (contrac-
tual prohibition); Opinion No. 435, 86 FERC at 61,064-
71 {changed circumstances). The shippers were therefore
barred by the EPAct from challenging the grandfathered
West Line rates. The WLS appeal both rulings.

1. Substantially Changed Circumstances

Before the ALJ and the Commission, the WLS ar-
gued that there were five circumstances that had substan-
tially changed so as to permit a challenge to the grand-
fathered West Line [**29] rates, including increased
throughput on the West Line and the impact of the
Commission's Lakehead decisions on SFPP's income tax
cost allocation, The ALJ rejected all the substantial
change arguments. See ALJ Decision, 80 FERC at
65,192-96. Concerning the claim based on throughput,
the ALJ concluded that the evidence of a forty-percent
increase in throughput from EPAct's enactment [*1279]
in October 1992 to 1995 (the last year for which data was
obtained), by itself, could not prove a change in eco-
nomic circurastances, /d. ar 65,7194, Missing, according
to the ALJ, was any evidence demonstrating that the in-
crease in throughput produced higher revenues and prof-
its for SFPP. /d

The Commission affirmed the holdings of the ALJ
on each of the WLS' claims of substantial change, see
Opinion No. 415, 86 FERC at 61,064-71, but, with re-
spect to the through-put claim, did so on somewhat dif-
ferent reasoning, see id at 61,067-69. The Commission
found that the ALJ had erred by measuring change from
the date of enactment of the EPAct, and by using data
generated after the filing of the shippers' complaint. Jd.
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Determining whether [**30] there has been a subatantial
change in economic circumstances providing the basis
for the rate, the Commission held, requires comparing (a)
the period before the rate first became effective (the basis
for the rate) with (b) the period starting on the date of
enactment and ending on the date of the complaint. /d.
The WLS' substantial change claim based on increased
throughput failed because the shippers measured
changed circumstances against the "wrong base period”
and with post-complaint evidence. Id. at 61,069, To es-
tablish a substantial change, FERC held, the shippers
should have compared the period before the West Line
rates became effective in 1989 to the period between
October 24, 1992 (EPAct's enactment) and August 7,
1993 (the date of Chevron's complaint).

The shippers contest neither the Commission's inter-
pretation of the substantial change provision of EPAct,
nor its conclusion that the shippers failed to demonstrate
a substantial change under that standard. The WLS do,
however, maintain that the Commission's ruling em-
ployed a "newly articulated standard” and that they are,
therefore, entitled to a remand so that they may have an
opportunity to litigate {[**31] under the Commission's
"new" evidentiary requirements. WLS Br. 23. We reject
this contention.

Even before the Commission announced this inter-
pretation, the correct points of comparison in a substan-
tial change analysis were clear from the face of the stat-
ute. The statute requires a shipper to show a change in
economic circumstances "which were a basis for the
rate. EPAct B 1803(b). As the Commission noted in its
Opinion No. 435, this phrase could only mean "the basis
upon which the rate was last considered to be just and
reasonable, either as a filed rate, a settiement rate, or one
for which the Commission has made a legal determina-
tion.” Opinion No. 435, 86 FERC at 61,068. Any other
moment in time would lack “correlation 1o the economic
circumstances that were the basis of the rate at the time it
was designed.” /d.

The textual clues to the second point of comparison
are perhaps less obvious but no less certain. The statute
provides that “no person may file a complaint ... unless ...
evidence is presented ... which establishes that a substan-
tial change has occurred after the date of ... enactment.”
EPAct B 1803(b). From the "after the date of enactment”
language [**32] we are given the earliest point at which
a shipper may show a substantial change. The closing
date for evidence is the day the complaint is filed; this
conclusion follows from the language providing that no
"complaint” may be filed unless "evidence is presented”
with the complaint that demonstrates that a substantial
change "has occurred.” As the Commission stated, "it is
difficult to see how language that so explicitly uses the
past tense could apply to evidence that would be devel-

oped at some indeterminate time after the complaint is
filed." Opinion [*1280] No. 435, 86 FERC at 61,069.
Because the foregoing requirements of the statute are
clear from its face, the shippers had adequate notice of
the standard they were required to meet, See, e.g., Midtec
Paper Corp., 273 US. App. D.C. 49, 857 F.2d 1487,
1510 (D.C. Cir. 1938) (rejecting petitioner's argument
that it had inadequate notice specific evidence was re-
quired to support its complaint where the text of the
regulations at issue "clearly indicates” that such evidence
was to be considered). n4

nd Consolidated Edison Co. v. FERC, 354
US. App. D.C. 235, 315 F3d 316 (D.C. Cir.
2003) and the other cases cited by the shippers
(see WLS Br. 23) are distinguishable. Those
cases stand for the unremarkable proposition that
when an agency abandons its own precedent in
the course of an adjudication, the new rule may
be applied retroactively to the parties only "so
long as the parties ... are given notice and an op-
portunity to offer evidence bearing on the new
standard.” 315 F.3d at 323 (citing Hatch v. Fed-
eral Energy Regulatory Com., 654 F.2d 825, 835
(D.C. Cir. 1981)). Here, FERC did not abandon
its own precedent. Shippers point to Santee Dis-
trib. Co. v. Dixie Pipeline Co., 7! FERC P
61,205 (1995), reh'y denied, 75 FERC P 61,254
(1996), but that ruling - issued nearly two years
after Chevron's complaint was filed, and several
months after the parties had submitted their direct
cases to the ALJ, see ALJS Decision, 80 FERC at
65,121 -- stands solely for the proposition that, to
make out a substantial change under EPAct Sec-
tion 1803, the complainant must show some
change in circumstances since the enactment of
the EPAct. See Santee Distrib. Co., 71 FERC at
61,754 ("Comparisons of data for 1987 to data
for 1993 cannot be the basis for showing a
change in economic circumstances since emact-
ment of the EPAct"), That holding is entirely
consistent with the holding of Opinion No. 435.

[**33)

The WLS also argue that the Commission erred in
rejecting their argument that the Commission's decision
in Lakehead Pipe Line Co., L.P., 7] FERC P 61,338
(1995) (Lakehead), reh's denied, 75 FERC P 61,181
(1996) ("Lakehead II"), insofar as it changed the ability
of limited partherships like SFPP to include certain in-
come tax allowances in their cost of service, represented
a substantial change in SFPP's economic circumstances.
The Commission reasoned that the mere existence of the
Lakehead policy, without any showing how the applica-
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tion of that policy affects the economic basis for the
rates, cannot constitute substantially changed circum-
stances. See Opinion No. 435, 86 FERC 61,070-71. In
light of our conclusion below that aspects of the Com-
mission's Lakehead policy are arbitrary and capricious,
we think the best course is to remand this claim to the
Commission for further consideration in light of our dis-
position in this case.

2. Contractual Prohibition

The WLS next contend that they may challenge the
grandfathered West Line rates because they fit within the
"contractual prohibition” exception. That exception
[**34] allows a shipper to challenge a grandfathered rate
when "the person filing the complaint was under a con-
tractual prohibition against the filing of a complaint
which was in effect on the date of enactment of [the
EPAct] and had been in effect prior to January 1, 1991."
EPAct B 1803(b)X2). Navajo, as a part of an earlier set-
tlement with SFPP, was subject to such a prohibition and
thus was permitted to file a complaint against the West
Line rates without demonstrating substantiaily changed
circumstances. See SFPP, L P, 67 FERC P 61,089,
61,254 (1994). Navajo, however, reached another settio-
ment with SFPP and withdrew its complaint against the
pipeline. SFPP, L.P., 79 FERC P 63,014 {1997). The
Commission then terminated the Navajo complaint pro-
ceeding. SFPP, L.P., 80 FERC P 61,088 (1997).

[*1281]) The WLS nevertheless argue that they,
100, should not have to show substantially changed cir-
cumstances. First, they assert that Navajo's invocation of
the contractual prohibition exception effectively vitiated
the West Line rates’ grandfathered status as to alf com-
plaining shippers. See WLS Br. 18 ("The ‘grandfathered’
status of the West [**35] Line rates ... was thus re-
voked.”). Alternatively, the WLS argue that because the
ALJ conditioned Navajo's "withdrawal of the complaint”
on "not prejudicing in any way the status and rights of
any other participants in this proceeding,” SFPP, L.P., 79
FERC at 65,176, the other complaining shippers should
be able to pursue their complaint as if Navajo had not
withdrawn — that is, without showing substantially
changed circumstances. The Commission rejected both
of these arguments. From the first, the Commission rec-
ognized that the contractual prohibition exception is
party-specific.  "Because neither Chevron nor
ARCO/Texaco was subject to a contractual bar [as was
Navajo), it follows, under the plain meaning of the lan-
guage of the statutory provision, that the complaints of
Chevron and ARCO/Texaco [must show substantially
changed circumstances).” SFPP, LP, 68 FERC at
61,581. As for the shippers' claim that they had been
prejudiced by Navajo's withdrawal, the Commission
concluded that the condition on Navajo's settlement ap-

plied only to "the integrity of the record.” Opinion No.
435,86 FERC at 61,073,

We agree with the Commission. (**36] The lan-
Buage of Section 1803(b)2) is quite obviously party-
specific. EPAct B 1803(bX2) ("the person filing the
complaint was under a contractual prohibition”) (empha-
sis added). An interpretation, like that suggested by the
WLS, that would allow other shippers to piggyback on
the status of a contractually-prohibited shipper, conflicts
not only with the plain language of the statute, but also
with Section [803's overarching purpose of limiting liti-
gation over pre-EPAct rates. On the other hand, the
Commission’s interpretation -- limiting the exception to
those parties actually contractually prohibited from com-
plaining — is entirely consistent with the statute and
therefore reasonable. We also find no merit to the WLS'
claim that they were somehow prejudiced by Navajo's
settlement. After examining the relevant proceedings, see
SFPP, L.P., 79 FERC at 63,176, we think it clear that the
ALJ, in implicitly promising that Navajo's withdrawal
would not "prejudice ... the status and rights of any other
participants in proceeding,” was referring only to the
evidence that Navajo had placed into the administrative
record,

I1. The East Line

SFPP's East Line rates [**37] were not grand-
fathered under B 1803 of the EPAct, as EPR, as an ELS,
had challenged them in the same September 1992 com-
plaint in which it had protested SFPP's flow-reversal on
the six-inch line. They were therefore *subject to protest,
investigation, or complaint” within the year prior to the
EPAct's enactment. Navajo later filed its own complaint
against the East Line rates, and the Commission pro-
ceeded under the ICA, which, in Section 15, empowers
the Commission to set aside rates it finds "unjust or un-
reasonable,” and to "determine and prescribe what will
be the just and reasonable ... rates, fares or charges to be
thereafter observed.” 49 U/.5.C. app. § 15¢1) (1988). The
ALJ evaluated SFPP's East Line rates pursuant to its cost
of service regulations, /8 C.F.R 8 346.2 (2004), found
them unjust and unreasonable, and proceeded to set new
ones in their place. ALJ Decision, 80 FERC at 65,122-
191. The Commission substantially affirmed the ALJ's
determination in Opinion No. 438, 86 FERC at 61,084-
111. Under [*1282) the Commission's rate-of-return
methodology, this involved determinations of SFPP's
embedded capital costs, [**38) its yearly operating ex-
penses, allowances for other costs, and its appropriate
rate of return. See /8 C.F.R. 8 346.2(c).

The proceedings before the Commission were com-
plex, and many of the issues it decided in setting new
East Line rates (and in determining that the previous
rates were unjust or unreasonable) have not been chal-
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lenged. As relevant to our review, the parties dispute
only four discrete issues regarding the Commission's
East Line rate-setting: (1) the starting rate base to which
SFPP was entitled; (2) what tax allowance, if any, should
be factored into rates; (3) the proper means of recovery,
if any, of SFPP's litigation expenses; and (4) the treat-
ment of SFPP's claimed expenses for reconditioning por-
tions of the East Line.

The court reviews the Commission's ratemaking de-
cision to determine whether it was arbitrary and capri-
cious, see Association of Oil Pipelines v. FERC, 317 US.
App. D.C. 376, 83 F.3d 1424, 1431 (D.C. Cir. 1996}
{"AOPL"), according special deference to the Commis-
sion's expertise, id. at 1431, see also In re Permian Basin
Area Rate Cases, 390 US. 747, 790, 20 L. Ed. 2d 312,
88 S. Ct. 1344 (1968). {**39] The court thus examines
the Commission's ratemaking decisions to determine
whether the Commission has examined the relevant data
and articulated a rational connection between the facts
found and the choice made. AOPL, 83 F.3d at 143]. The
Commission must "cogently explain why it has exercised
its discretion in [the] given manner.” Exxon Corp. v.
FERC, 340 US. App. D.C. 374, 206 F.3d 47, 54 (D.C.
Cir. 2000) (quoting Motor Vehicle Mfrs. Ass'n of U.S.,
Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 48-
49, 77 L Ed 2d 443, 103 S. C1. 2856 (1983)).

A. Starting Rate Base

The Commission decided that to measure SFPP's
overall investment upon which it is entitled to a return,
SFPP should use its December 19, 1988 capital structure.
Opinion No. 435-A, 86 FERC at 61,503-06. In assessing
the value of a pipeline's invested capital, the Commis-
sion's approach — stemming from its opinion in Williams
Pipeline Co., 31 FERC P 61,377 (1985) ("Opinion No.
154-B") - weighs equity and debt-financed capital in-
vestments made prior to 1985 differently, and SFPP con-
tends that the Commission used the wrong historical ra-
tio between [**40] the two in setting the starting rate
base.

Some explanation of the "starting rate base” concept
and its history is necessary. Prior to June 28, 1985, the
rate base to be included in oil pipeline cost of service
analysis was calculated under an Interstate Commerce
Commission ("ICC") valuation method, which combined
elements of original and reproduction cost. In Farmers
Union Central Exchange, Inc. v. FERC, 189 US. App.
D.C. 250, 584 F.2d 408, 417-20 (D.C. Cir. 1978}
("Farmers I"), the court expressed concerns about the
ICC's valuation methodology, particularly its tendency to
overvalue assets so as to "exceed[] investtnent by a sub-
stantial amount." Id. at 415. After the Commission pro-
posed to continue to use the ICC's valuation method in
Witliams Pipeline Co., 21 FERC P 61,260 (1982), the

court, on review from that decision, remanded the case in
Farmers Union Central Exchange, Inc. v. FERC, 236
US. App. D.C. 203, 734 F.2d 1486, 1510-14 (D.C. Cir.
1984) ("Farmers II"}, and directed the Commission to
consider alternatives, noting the widespread agreement
among many experts that the ICC's method "lacks any
economic rationale. [**41] " /d at 1511 (internal cita-
tion omitted).

[*1283] On remand from Farmers I, the Commis-
sion developed its current "trended original cost”
method. Opinion No. 154-B, 31 FERC at 61,833-35.
This method starts from the original cost of a pipeline's
assets but smooths out depreciation and equity recovery
over the life of the pipeline, thereby avoiding the front-
loading problems associated with a depreciated original
cost methodology. Making the switch to this "trended
original cost” method required the Commission to ac-
count for investments in existence at the time of the
change. Under the ICC's valuation rate base methodol-
ogy, many of these had been valued substantially above
investment cost. See Farmers 1, 584 F.2d at 4135, Setting
their value to depreciated original cost would, in many
cases, have significantly decreased their valuation for
rate-setting purposes. See Opinion No. 154-B, 3] FERC
at 61,836. To mitigate any abrupt reduction in pipeline
earnings resulting from the change, the Commission
permitted a one-time rate base adjustment -- creating a
so-called starting rate base -- calculated by partiaily con-
tinuing the [CC's valuation [**42] method to the extent
of a pipeline's equity ratio, but assessing its rate base at
depreciated original cost to the extent of its debt ratio.
Opinion No. 154-B, 3] FERC at 61,835-37. Because the
stated purpose of this approach was to protect the expec-
tations of investors who had invested prior to the switch,
the Commission determined that the relevant debt-to-
equity ratio would be a pipeline's capital structure as of
the date of Opinion 154-B, June 28, 1985, rather than its
capital structure at the time rates are set. See Williams
Pipeline Co., 33 FERC P 61,327, 61,640 (1985) ("Opin-
jon No. 154-C").

The court has never reviewed the reasonableness of
the Commission's Opinion No. 154-B methodology, nor
need we do so now, as no party has challenged whether
that approach is faithful to the court's remand order in
Farmers ll, 734 F.2d at 1511-21. The ELS support the
Commission's application of the Opinion No. 154-B
methodology, and SFPP contends only that the Commis-
sion's use of December 19, 1988 rather than June 28,
1985 as the relevant snapshot of the pipeline's capital
structure is not faithful to Opinion No. 154-B and its
progeny. We turn, [**43] then, to SFPP's contention
that the Commission acted arbitrarily and capriciously,
and departed from past precedent without adequate ex-
planation, in rejecting use of the actual June 28, 1985
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starting rate base calculation, the Commission improp-
erly applied it "retroectively,” thereby denying the pipe-
line a fair chance to bring itself in line with the capital
structure hypothesized. The Commission's use of the
December 19, 1988 capital structure was predicated on
the conclusion that it was representative of the pipeline’s
risks in 1988, and that there were “no rational grounds
here to believe that SPPL's operations or business sub-
stantially changed between June 28, 1985 and December
19, 1988." Opinion No. 435-B, 96 FERC ar 62,067,
SFPP points to nothing that suggests otherwise. The
starting rate base is an element of the determination of
the prospective rates "in dispute in this proceeding,” and
the Commission was neither altering past rates nor seek-
ing to recover the pipeline's past losses in future rates;
rather, it was determining a just and reasonable valuation
of the pipeline's investment for the purpose of setting
present rates. As such, there was nothing “retroactive”
about the Commission's setting of the [**49] starting
rate base.

Because the record contained sufficient evidence on
which the Commission could find that SPPL faced sig-
nificantly lower risks than SFSP in 1985, and SFPP con-
cedes that the Commission may depart from an actual
capital structure in the starting rate base formula where it
is not representative of a pipeline's risks, the court has no
occasion to decide whether the Commission improperly
relied on non-record material from Moody's Transporta-
tion Manual regarding the poor financial condition of the
Southemn Pacific Railroad during the relevant period. Nor
need we decide whether the Commission's other baais for
departing from SFSP's 1985 capital structure—its concern
that SFSP's 78.29% equity component would yield an
exorbitantly high starting rate base--would suffice to
uphold its decision, Accordingly, we affirm the Commis-
sion's starting rate base decision.

B. Cost Issues

1. Income Tax Allowance

As one element of the cost of service allowable to
SFPP, FERC included a 42.7% income tax allowance
reflecting the interest in the regulated entity held by a
subchapter C corporation. All petitioners assigned this
tax allowance as error. The shipper petitioners, [**50]
and intervenors supporting them, allege as error the rec-
ognition of any income tax allowance as SFPP is a lim-
ited partnership that pays no income taxes. SFPP alleges
as error the denial of a full income tax allowance. Be-
cause FERC has not established that its 42.7% allowance
is the product of reasoned decisionmaking and indeed
bas provided no rational basis for this part of its order,
we find that allowance to have been erroneous and we
vacate.

[*1286] There is no question that as a general
proposition a pipeline that pays income taxes is entitled
to recover the costs of the taxes paid from its ratepayers.
We explained this proposition thoroughly in City of
Charlottesville v. FERC, 249 U.S. App. D.C. 236, 774
F.2d 1205 (D.C. Cir. 1985) {Scalia, 1.). While we will
not fully discuss the analysis set forth in that decision,
we will briefly review the basic principles as background
for the current controversy.

The Commissicn must ensure that the rates of juris-
dictional pipelines are "just and reasonable.” /d. at 1207
(quoting /5 U.S.C. 8 717¢(a) (1982)). This means that
using the principles of cost of service ratemaking, Com-
mission-approved rates [**5]1) must yield "sufficient
revenue to cover all proper costs,” and provide an appro-
priate return on capital. /d. (citing Public Service Co. v.
Federal Energy Regulatory Com., 653 F.2d 681, 683,
209 U.S. App. D.C. 426 (D.C. Cir. 1981)). Taxes, includ-
ing federal income taxes, are costs, See id. at 1207. The
difficulty in the application of this seemingly straight-
forward principle arises when "the utility is part of a con-
solidated group,” only a portion of which is regulated. /d,
Historically, the Commission has employed two differing
methodologies for attribution of tax costs in dealing with
this difficulty. Again, City of Charlottesville provides the
background for understanding the two methodologies.
Under the older, "flow-through” methodology, the
Commission "derived an effective tax rate by determin-
ing the ratic of each [regulated] pipeline's taxable income
to the total taxable income of all affiliates, multiplied this
fraction by the group's consolidated tax liability, and
divided this figure by the pipeline's taxable income.” Id
at 1207, Under the more recently derived "stand-alone”
methodology, the Commission has sought to segregate
the regulated utility, then determine "the taxable [**52]
income and deductions ... specifically attributable to the
utility’s jurisdictional activities.” /d. Under this approach,
the Commission then applies "the statutory tax rate ... to
the tax base to yield the stand-alone tax allowance.” /d.
The present controversy arises from the fact that neither
of these historic methods can by its terms be literally
applied to the rates of SFPP.

The name of the jurisdictional pipeline operator ex-
plains the origin of the difficuity. SFPP, L.P., is a limited
partnership — specifically a publicly-traded one. Both the
flow-through and stand-alone methodologies presume
taxable income generated by the regulated entity. Each
arose in the context of corporate ownership of a jurisdic-
tional pipeline by a tax-paying corporation which is part
of an affitiated group. Shipper petitioners concede that
were SFPP a subchapter C corporation, a tax allowance
would be appropriate in order "to insure that the regu-
lated entity has the opportunity to earn its allowed return
on equity.” Lakehead, 71 FERC at 62,314. But a limited
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partnership operating jurisdictional pipelines incurs no
income tax liability. 26 US.C 5 7704 tdi(1iik) [* 53] .
Thercfore, shipper petitioners contend there is no rational
basis for FERC to approve an income tax allowance for a
limited pantnership that incurs no income taxes. Thus,
shippers argue, FERC erred in allowing even a 42.7% tax
allowance in the rates of SFPP.

Shippers raised this argument before the Commis-
sion and the Commission discussed it in Opinion No.
435, See 86 FERC wt 61,101-07, see also Opinion No.
435-A, 9/ FERC ar 61,305-09, Opinion No, 435-B, 96
FERC at 62,077-78. In all of its iterations. FERC's dis-
cussion of the issue has been in terms of the "Lakehead
policy.” FERC first announced that policy in Lakehead,
71 FERC P 61,33K%. and offered certain clarifications of
the policy in Lakehead 11, 75 FERC P 61,181, That
[*1287]  case also involved ratemaking of a tfimited
partnership. In Lakehead, the Commission declared that
where a regulated pipeline is a non-taxed limited partner-
ship, it will not be permitted the same tax allowance as it
would if the pipeline company were a corporation. How-
ever, FERC further ruled that where the limited partner-
ship includes corporate partners, it would treat [**54]
the partnership as being "in essence a division of cach of
its corporate partners” for purposes of determining an
income tax component in the partnership's cost of service
computation. Lakehead, 71 FERC at 62,315, Impor-
tantly, FERC's opinion in Lakehead was never subjected
to judicial review. and neither this court nor any other
circuit has ever passed on the validity of the Lakehead
policy. Therefore, while FERC may deem itself bound to
follow that paolicy, we are not so bound and consider its
validity for the first time in this application. All petition-
ers urge us to reject it in whole or in part, though for dif-
fering reasons.

Commencing with the assumption that it should ap-
ply the Lakehead policy 10 SFPP's ratemaking, FERC
considered the question before it to be the determination
of how that policy applied to a limited partnership com-
posed of one partner (or partners) that is a subchapter C
(taxpaying) corporation and other partners that are not
subchapter C corporations but rather individuals, sub-
chapter § corporations. trusts. or other entities that do not
incur corporate income tax. FERC's analysis is rooted in
the rationale offered in Lakehead [**55] |, discussed in
the ALJ Decision, see 80 FERC at 65,179, and adopted
by the Commission in Opinion No. 435, see 86 FERC at
61,102 The Commission bases that rationale on the
"double taxation” incurred in the context of subchapter ¢
corporations, in which the profitmaking corporation is
liable for corporate income tax and the shareholders of
the corporation are individually liable for their individual
income tax on dividends generated by the profitmaking
corporations. n3 The Commission in fakehead ruled that

"because the corporate tax is an extra laver of taxation,
the Commission includes an clement for the corporate
taxes in the cost-of-service to insure that the regulated
entity has the opportunity to carn its allowed return on
equity." 7/ FERC ar 62,314, This same rationale guided
the Commission's computation of tax allowance for the
nontaxpaying limited partnership, including one or more
subchapter C partners, throughout the Lakehead adminis-
trative litigation and the SFPP ratemaking now before us.
Because SFPP, Inc., a subchapter C corporation, held a
42.7% interest n6 in the SFPP limited partnership, the
Commission included in [**56] the cost of service com-
putation for SFPP, L.P, a 42.7% allowance for income
taxes that would have been incurred had the pipeline’s
Jurisdictional carnings been subject to corporate taxation.
86 FERC at 61,103,

03 In our discussion of the double-taxation
rationale, we are advertent to actual and proposed
changes in corporate and dividend taxation occur-
ring after the ratemaking we now review. In view
of the timing of the ratemaking, and of our reso-
lution of this issue, na such changes are germane
to our further analysis.

né A 41.7% limited partnership interest and a
1% general partnership interest.

Shippers contend that FERC erred in including this
income tax allowance, arguing that the ALJ was correct
that because no income taxes have been or will be paid
on SFPP's partnership income, the inclusion of an in-
come tax allowance i the cost of service constitutes
allowance for "phantom taxes.” L/ SFPP. on the other
hand, contends that the 42.7% allowance is in [*1288]
fact inadequate to reflect cost {**57] of service. It ar-
gues that the Lakehead policy results in an understate-
ment of the appropriate income tax allowance, and that
the Commission should have applicd a version of the
“stand-alone” methodology discussed above. treating the
regulated entity as if it alone were responsible for taxes
which would have been incurred on the same income had
the jurisdictional pipeline been a taxable corporation.

Because we conclude that FERC's rationale does not
support its conclusion, we hold that inclusion of the
42.7% income tax allowance in the cost of service com-
putation was crroneous and we vacate FERC's order to
that effect. We further conclude that SFPP's arguments
are not well-taken and reject the proposition that FERC
should have included the 100% allowance that SFPP
seeks. We further conclude that the shipper petitioners
offer a convincing analysis consistent with ratemaking
principles and governing law, and that on the record be-
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tore us SFPP is entitled to no allowance for the phantom
income taxes it did not pay.

We cannot conclude that FERC's inclusion of the in-
come tax allowance in SFPP's rates is the product of rea-
soned decisionmaking. In Lakehead, as re-adopted in the
opinion [**58] before us, the “reasoning” consists of a
recitation of separately unassailable statements that do
not together constitute a syvllogism leading to the conclu-
sion purportedly based on them. The Commission in
Lakehead reasonced that:

1. Under cost-of-service ratemaking prin-
ciples a regulated company is entitled to
rates that vield sufficient revenue to cover
its appropriate costs,

2. Income tax allowance is no ditferent
from the allowance for any other costs.

3. When the regulated entity is organized
as a corporation, its revenues are taxed at
the corporate tax rate and the carnings of
the owners (shareholders) of the corpora-
tion are then taxed on dividends at their
particular rate.

THFERC at 62,314,

To that point the Commission’s statements are unas-
sailable, However, the Commission follows these state-
ments with a rather cryptic statement. "Because the cor-
porate tax is an extra layer of taxation, the Commission
includes an clement for the corporate taxes in the cost-of-
service 10 ensure that the regulated entity has the oppor-
wnity to carn its allowed return on equity. However,

there is no allowance for the taxes paid by the owners of

the corporation. [**59] " Jd. Again, the second of these
two sentences is inarguable, but it is not at all clear what
the Commission means by the first. It would seem to
follow from the Commission's own reasoning in the pre-
ceding elements of analysis, as well as fundamental prin-
ciples of ratemaking, that if the corporate tax is to be
included in the cost-of-service, it is not because it is “an
extra layer of taxation,” but rather because it is a cosr. fd.
In the Commission's own words, a tax allowance is "no
difterent from the allowance for any other costs." /d,
Presumably whatever tax rate was applicable 10 a tax-
paying regulated entity would be included in the cost-of-
service analysis. nor does anything said by the Commis-
sion in Lakehead or in the opinions before us dispute that
presumption. From this line of "reasoning,” FERC pro-
ceeded to conclude that the limited partnership operating
4 jurisdictional pipeline "is entitled to an income tax al-

lowance with respect o income attributable to its corpo-
rate partners.” fd. The only further explanation that
FERC offers for this conclusion is “when partnership
interests are held by corporations, the partnership is enti-
tled to a tax allowance [**60] in its cost-of-service for
those corporate interests because the tax costs will he
passed [*1289] on to the corporate owners wha must
pay corporate income taxes on their allocated share of
income directly on their tax returns.” fdd

I'he Commission then poes on 1o "concludef] that
[the limited partnership pipeline] should not receive an
income tax allowance with respect to income attributable
to the limited partnership interests held by individuals ...
because those individuals do not pay a corporate income
tax.” fd at 62,315, Presumably, however, the individual
owners pay individual income taxes. Also. presumably
many owners {shareholders) of corporate holders of lim-
ited partnership interests will not be paying taxes on
dividends as corporations often do not gencrate divi-
dends. n7In the original Lakeheud opinion, the Commis-
sion had little further to say about why it distinguished
between the corporate taxes of corporate unit holders and
the individual income taxes of individual unit holders. In
Lakehead 11, and in the opinions we review today, the
Commission did offer some attempt to explain the dis-
tinction.

n7 As noted in n.5, supra, changes in tax
laws subsequent to the Commission's opinion
herein may further affect the asymmetry of in-
¢luding in ratemaking allowance for the corporate
tax of corporate unit holders but not the individ-
ual tax of individual unit holders.

[**61]

In Lakehead 11, FERC considered the argument of
the lakehead limited partnership that the Commission's
refusal to grant a tax allowance reflecting the tax liabili-
ties of all limited partnership unit holders, whether or not
cach holder was a subchapter C corporation, did not
comport with the Commission’s own “actual taxes paid”
rationale, because the Commission, under the “stand-
alone” tax policy discussed above. would permit “a regu-
lated entity to collect a fair tax allowance even where no
actual tax liability is incurred.” Lakehead If, 75 FERC at
61.594. Lakehead I went on to argue that under this ra-
tionale, even if the jurisdictional entity is a non-taxed
limited partnership, "rate payers should be responsible
for the tax liability otherwise associated with the revenue
generated from the jurisdictional activities, without re-
gard to any actual amount paid to the IRS." /4. In reject-
ing the argument, the Commission stated, no doubt cor-
rectly. that in the case of a jurisdictional corporate sub-
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sidiary of a corporate group, “the allowed equity return
generates an actual tax hability for the pipeline that must
be paid to the IRS, cither in cash or through [**62] the
use of another member's deductions... Either way, the tax

liability of the jurisdictional company is a real cost of

providing service.” I at 61,593 (citing Northern Border
Pipeline Co., 67 FERC P 61,194, 61,110-11 (1994)). As
applied to tax liability generating corporate subsidiaries
engaged in jurisdictional activities. the Commission's
staterment is again quite defensible, when such a subsidi-
ary does not itself incur a tax liabiliny but generates one
that might appear on a consolidated return of the corpo-
rate group. The difficulty arose when the Commission
attempted to take the next step and explain why this rea-
soning applied to an entity that is a nen-taxable limited
partnership and to justify discriminating between allow-
ances for the tax liability of corporate unit holders and
the tax liability of those unit holders who are individuals
or otherwise not subchapter C corporations. The Com-
mission's reasoning on that peint extends for two more
paragraphs, but is summarized in the following statement
immediately folowing the last quoted language from
Lakehead M-

In contrast, there is no corporate tax li-
ability associated with individual [**63]
partners' cquity return and therefore 1t is
[*1290]  not appropriate to allow 1.ake-
head to collect for such amounts in its
cost-of-service.

id. This does not supply reasoning for differentiating
between individual and corporate tax liability. It is
merely restating the proposition that the Commission is
so differentiating. Otherwise stated, the Commission is
once again simply declaring: we are including a tax al-
lowance for corporate tax liability; we are not allowing a
deduction for individual income tax liability. To re-
phrase a proposition is not the same as supplying sup-
porting reasoning. In short. the Commission's opinions in
Lakehead do not evidence reasoned decisionmaking for
their inclusion in cost of service of corporate tax allow-
ances for corporate unit holders, but denial of individual
tax allowances reflecting the liability of individual unit
holders.

Nunetheless, we could sustamn the Commission's de-
cision if the opinions we review had added the reasoned
decisionmaking lacking in Lakehead. They do not. Be-
fore the court, the Commission's counsel argues that the
distinction is justified in the reasoning offered by the
ALJ in the portion of his decision affirmed [**64] by the
Commission. The ALJ, attempting to apply the Lakehead

policy, had reasoned that "investors in a regulated pipe-
line are entitled to a return 'commensurate with returns
on investments in other enterprises having corresponding
risk.!' * ALS Decision. 80 FERC ar 65,177 (quoting FPC
v Hope Natural Gas Co., 320 U8, 591, 603, 88 L. £d.
333 84 S Ce 281 1944 Sull struggling with the
Lakehead policy which had permitted a corporate income
tax allowance but not an allowance for the tax liability of
other investors in the limited partnership. the ALJ con-
cluded "because there is no dual taxation, a tax allow-
ance is not necessary 10 ensure that an individual limited
partner obtains a 'tommensurate return, " fd We agree
that the AL)'s invocation of the Hope Natural Gas Co.
principle was apt, but unlike the Commission, we agree
that the conclusion he based it on was sound.

The Hope Natural (as decision did not itsell’ in-
volve attribution of tax liability for purposes of determin-
ing allowances and ratemaking. It did however, apply
general principles of ratemaking that are instructive in
that context. As the Commission argues to us, that deci-
sion teaches [**63] that the Commission's ratemaking
function involves "a pragmatic assessment of whether
the rates prescribed for a pipeline will support its serv-
ices and provide a reasonable return to its investors.”
FERC Br. 60 (citing Hope Natural Gas, 320 115, at 602;
Farmers I, 734 F.2d ar 1502). However, the Commis-
sion's premise again does not lead to the Commission's
conclusion. The ALJ correctly derived from Hope Natu-
ral Gas the more specific principle that the regulating
commission is to set rates in such a fashion that the regu-
lated entity vields returns for its investors commensurate
with returns expected from an enterprise of like risks.
Were the corporate unit holders investing in a non-
regulated cotity of like risk and otherwise similar return,
they would of course expect to pay their own corporate
tax on any profit they might realize from that investment.
Should that profit generate dividends from the corpora-
tions. the sharcholders would expect 1o pay their own
taxes on such dividends. n8 Likewise, individual inves-
tors in such a non-regulated enterprise would expect to
pay their individual taxes thereon. Granted, the second
group of investors would [**66] pay one level of taxa-
tion; the first group, at least potentially. two layers of
taxation. [*1291] This is a product of the corporate
furm. not of the regulated or unregulated nature of the
pipeline or any comparable investment or of the risks
involved therein. Therefore, consistent with Hope Naru-
ral Gus. the ALY correctly concluded that where there is
no tax generated by the regulated entity, either standing
alone or as part of a consolidated corporate group, the
regulator cannot create a phantom tax in order to create
an allowance 10 pass through to the rate payer. The
Comimission erred when it rejected the Al)'s conclusion,
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n8 See footnotes 5 and 7, supra.

As we have recited repeatedly above, and as the
Commission itself has recognized in this very proceed-
ing, under cost-of-service principles, a regulated com-
pany is entitled to a rate design to yield sufficient reve-
nue {0 cover its appropriate cost; income tax allowance is
no different from the allowance of any other costs. The
regulated pipeline generates [**67] many costs, for ex-
ample bookkecping expenses. Presumably those book-
keeping expenses are recoverable in its rates. Its corpo-
rate unit holders, if any, presumably also have bookkeep-
ing expenses. The bookkeeping expenses of the corpo-
rate unit holders are not recoverable in the rates of the
pipeline, even though the corporation and its sharehold-
ers each may independently be paying bookkeepers and
accountants unlike individual unit holders who pay only
for their own accounting. All of this makes sense. It
makes equal sense when applied to income taxes.

SFPP, while raising its own objections to the Lake-
head policy, joins the Commission in opposing the ship-
per petitioners' arguments that no income tax allowance
should be included in the ratemaking. SFPP, however,
argues that the Commission not only did not err in in-
cluding the potential tax liability of its corporate unit
holders, it instead erred in not including the potential tax
liability of its individual or other non-subchapter C cor-
porate unit holders. That argument serves to illustrate
further why the ALJ was correct in including no such
pass-through or phantom taxes at all. Under the Commis-
sion's present order, the imputed tax [**68] linbility of
the corporate unit holders creates an allowance included
in the making of the rate for the pipeline. The ratepayers
pay that rate for the product shipped, but the allocation of
the nontaxed profit of the limited partnership pipeline is,
so far as the record reflects, subject to division among
the unit holders rateably according to their interest in the
limited partnership, not affected by how their share of
the profits will ultimately be taxed. Therefore, even if the
Commission's goal of changing the risk analysis of "dou-
ble-taxed” investors were a valid one, it is not being ac-
complished. The inclusion of the phantom taxes in the
rate changes the profit margin for all unit holders in the
untaxed limited partnership, not just those who are under
a particular tax structure. Therefore, SFPP may well be
correct that if such an allowance were allowable at all, it
should have been allowed for the imputed taxes poten-
tially incurred by all unit holders who realized taxable
income from the untaxed profits of the limited partner-
ship of the pipeline. For the reasons set forth above, we
hold that the first step of this analysis is erroneous -- that
is, we hold that no such allowance [**69] should be
included.

Both FERC and SFPP argue that the position we
adopt today is inconsistent with the "stand-alone” meth-
odology approved by this court in City of Charlottesville,
for reasons related to the so-called "actual tax” principle
discussed therein. City of Charlottesville , 774 F.2d at
1207, 1215. Again, we will not rehash the full analysis of
City of Charlottesville, but simply will remind SFPP that
the stand-alone principle as approved in City of Char-
lottesville [*1292] dealt with the imputation of taxes
within a corporate structure where the imputation was
made necessary not by the non-taxable, non-corporate
nature of the regulated entity, but by the allocation of
profits and losses among the related members maintain-
ing separate balance sheets within a consolidated corpo-
rate group. While it is true that then-Judge Scalia posited
the applicability of the stand-alone methodology to a
circumstance in which taxes were "not necessarily ...
paid,” id at /2135, that analysis dealt with the use of "ac-
tual or estimated taxes paid or incurred” rather than being
limited to actual taxes paid. But the part of the City of
Charlottesville opinion in which [**70] that discussion
occurred dealt with the argument that the taxes, though
properly estimated and actually incurred, might not ever
be actually paid because of such factors as losses gener-
ated in the corporate structure, or the allocation of profits
between and among taxable years in such a fashion as to
result in a different tax actually being paid, if any at all.
See id. at 1214-15. Nothing in the City of Charloitesville
opinion suggests that it is the business of the Commis-
sion to create tax liability when neither an actual nor
estimated tax is ever going to be paid or incurred on the
income of the utility in the ratemaking proceeding. n9

n9 At least equally inapposite is Carolina
Power and Light v. FERC, 274 U.S. App. D.C. §,
860 F.2d 1097 (D.C. Cir. 1988). SFPP relies on
Carolina Power and Light for the proposition that
"the Commission is not obligated in prospective
ratemaking proceedings to match rates dollar for
dollar with taxes paid to the Interal Revenue
Service.” Id at 110! (internal quotations omit-
ted). There, again, we dealt with the computation
of the precise amount of taxes to be passed
through, not whether the Commission could cre-
ate a tax liability out of whole cloth to pass
through to rate payers of a nontaxable utility.

(**71)

Finally, SFPP argues that adopting the Lakehead
policy and applying it to this case to restrict the allow-
ance to the taxes of the corporate unit holders as opposed
to imputing the taxes of all unit holders "runs directly
contrary to legislation in which Congress expressly
sought to encourage the publicly traded partnership
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formed for oil pipelines and other selected industries.”
Underlying this argument is Congress's 1987 enactment
of Section 7704 of the Internal Revenue Code. 26 US.C.
B 7704 (added by Pub L. 100-203, Title X, B 10211(a),
Dec. 22, 1987, 101 Stat. 1330-403). Under Section 7704,
Congress decreed that, in general, publicly traded limited
partnerships would be taxed as corporations. However,
Congress made the policy decision that for a limited
number of industries, including "pipelines transporting
gas, oil, or products thereof," limited partnerships should
operate without taxation to encourage investment in
those critical industries. /d. 8 7704(d)(1)(E). SFPP ar-
gues that because Congress singled out a narrow cate-
gory of enterprises with the intent to facilitate investment
in such enterprises by providing a tax-efficient [**72])
means to raise capital, FERC's policy is inconsistent with
congressional intent because it provides a smaller incen-
tive than would be the case if it granted an allowance for
phantom taxes based on all unit holders instead of simply
the corporate ones. This is a classic case of an argument
proving too much.

SFPP's argument would equally apply to any deci-
sion by the Commission that caused the pipeline lower
allowances rather than higher. Unsurprisingly, SFPP is
able to offer no precedent for the proposition that we
should compel the Commission, or any other agency, to
adopt a rate structure bringing it into line with the per-
ceived intent of Congress to achieve objectives in gen-
eral, as opposed to consistency with the mandate adopted
by Congress [*1293] in furtherance of such objectives.
As we have noted in other contexts, congressional man-
dates to agencies to carry out "specific statutory direc-
tives define{] the relevant functions of {the agency] in a
particular area.” Michigan v. EPA, 348 U.S. App. D.C. 6,
348 US. App. D.C. 7, 268 F.3d 1075, 1084 (D.C. Cir.
2001). Such a mandate does not create for the agency "a
roving commission"” to achieve those or "any other laud-
able goal.” /d. The [**73] mandate of Congress in the
tax amendment was exhausted when the pipeline limited
partnership was exempted from corporate taxation. It did
not empower FERC to do anything, let alone to create an
allowance for fictitious taxes.

For the reasons set forth above, we vacate the tax-
allowance portion of the FERC opinion and order allow-
ing recovery for income taxes not incurred and not paid.

2. Litigation Costs

This case has been an expensive one. At the time of
the ALJ Decision, 80 FERC P 63,0/4, SFPP sought to
recover $ 15.1 million for litigation expenses and associ-
ated costs related to Commission and certain civil litiga-
tion. This included a $ 12 million litigation expenses
reserve plus $ 3.1 million that SFPP claimed was a direct
expense associated with this rate proceeding and related

civil litigation. By the time this case reached its second
rehearing in 2001, Opinion No. 435-B, SFPP's actual
costs appear to have ballooned much higher; the pipe-
line's 2002 compliance filing places its cumulative costs
litigating this rate proceeding, as well as litigating and
settling related civil litigation, at over $ 48.1 million.

a. Rate Litigation

In keeping with Iroguois Gas Transmission Sys. v.
FERC, 330 US. App. D.C. 271, 145 F.3d 398 (D.C. Cir.
1998), [**74] and its own precedents, the Commission
considered SFPP's rate litigation to be "part of its normal,
ongoing operations" and allowed SFPP to recover these
costs from shippers. It did not, however, permit recovery
through a permanent rate increase, Reasoning that
SFPP's regulatory litigation costs, if “included in embed-
ded rates," would "artificially inflate the level of rates
between rate cases,” because the rate proceeding that
caused most of the costs was now over and was not
likely soon to recur, the Commission refused to factor
them into SFPP's indexed rates. Instead, the Commission
allowed SFPP 10 recover its actual regulatory litigation
costs in the form of an amortized five-year surcharge,
with recovery of costs incurred after the 1994 test year
offset by the amount which SFPP had collected in excess
of the just and reasonable rates from shippers that did not
file complaints within the appropriate period. The court
reviews, therefore, two distinct decisions of the Commis-
sion: to use a temporary surcharge in Jieu of & rate in-
crease to recover SFPP's rate litigation costs, and to off-
set the post-1994 surcharge by the amount of reparations
that would have been due non-complaining [**75] ship-

pers.

No party challenges the Commission's decision that
SFPP's rate litigation costs are recoverable. This does not
mean, however, that SFPP was automatically entitled to
have those expenses treated as part of its indexed rates,
as if the unusually high costs it incurred in this proceed-
ing would regularly recur until the next rate proceeding,
SFPP contends that it was entitled to have a litigation
reserve factored into its cost of service, because it in-
curred significant regulatory litigation expenses in the
test year, 1994, and was bound to continue to incur costs
litigating matters before the Commission in the future.
Yet nothing in the record suggests [*1294] that any
other matters SFPP has pending before the Commission
will generate costs close to those in this rate proceeding.
A glance at SFPP's compliance filing confirms that its
liigaion expenses have dropped significantly from the
levels they reached between 1994 and 1997. The Com-
mission's reasoning for denying the rate increase, that
there was "no assurance that SFPP's litigation costs
would exceed $ 2,914,114 a year for the several years
that the 1994 rates are likely to remain in effect," Opin-
ion No. 435-B, 96 FERC at 62,075, [**76] seems quite
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reasonable. The Commission has not denied all recovery
of these costs but simply limited SFPP's recovery to its
actual costs defending this proceeding and required that
those costs be removed from rates once they were repaid.

Where the Commission took a more novel approach
was in how it implemented this surcharge. While SFPP
was permitted to recover its 1993 and 1994 regulatory
litigation costs in full, the Commission offset the sur-
charge for later years by the amount SFPP had collected,
in excess of rates ultimately set by the Commission, from
shippers that did not challenge the rates and were there-
fore not entitled to reparations. SFPP contends that this
novel approach of deducting "unclaimed reparations”
from the surcharge deprived it of a full recovery, be-
cause, in effect, it recovered nothing at all for litigation
costs incurred after the test ycar.

Although the Commission does not cite any prece-
dent for this offset, the apparent novelty of this approach
does not render it unreasonable. As the Commission
noted, the costs of this proceeding were “high for all par-
ties,” and the issue is "how those costs can be most equi-
tably allocated.” /d. at 62,074. [**77] In setting prospec-
tive rates, the Commission could reasonably conclude
that because SFPP had reaped a windfall by charging
rates in excess of those ultimately deemed just and rea-
sonable in the same past years for which it was claiming
supplemental expenses above those it would prospec-
tively incur as part of its cost of service, it should be re-
quired o first fund its litigation expenses out of that pool
before it could begin charging those costs 1o its custom-
ers anew. While SFPP contends that this unfairly benefits
shippers that sat on their rights by not filing complaints
against SFPP's rates, and that Section 16 of the ICA only
authorizes reparations for shippers who have filed such
challenges, see 49 US.C. app. B 16(1) (1988), it pre-
sents no justification for being entitled to keep this wind-
fall, The court therefore affirms the Commission’s sur-
charge mechanism and its corresponding offset, subject
to the qualification that, depending on what rates ulti-
mately result from this proceeding on remand, the sur-
charge might require recalculation.

b. Civil Litigation Expenses

SFPP also chellenges the Commission's decision to
disallow recovery in the East (**78] Line rates of sig-
nificant expenses SFPP incurred in civil litigation de-
fending its reversal of flow on a segment of six-inch pipe
running between Phoenix and Tucson. SFPP's flow re-
versal removed capacity from the East Line in order to
allocate it to the West Line. While this benefitted West
Line shippers, it would be, as the Commission recog-
nized, inequitable to include these costs in the East Line
rates, for "there appears no reason why ratepayers should
bear the expense of defending conduct that had no ex

ante prospect of benefitting them.” See lroquois Gas,
145 F.3d at 401; see also Mountain States Telephone &
Telegraph Co. v. FCC, 291 U.S. App. D.C. 207, 939 F.2d
1035, 1043 (D.C. Cir. 1991) ("Mountain States I"). The
Commission's recognition that litigation of this sort lacks
the requisite nexus to the provision of [*1295] SFPP's
East Line service to justify inclusion in those rates was
not unreasonable.

SFPP was embroiled in lengthy litigation in Arizona
and Texas state courts with EPR and Navajo, two East
Line shippers, regarding SFPP's reversal of flow on the
six-inch line, one of SFPP's two pipes running between
Phoenix and Tucson. That litigation [**79] ultimately
cost SFPP, according to its 2002 compliance filing, over
$ 23.7 million. SFPP also has an eight-inch pipe running
between the two cities. The six-inch line had been in
West Line service from 1989 to 1991. When SFPP un-
dertook an expansion of the eight-inch line (which had
been in East Line service) SFPP temporarily assigned the
six-inch line to the East Line. Upon completion of the
expansion project, SFPP entered an agreement with
ARCO, & West Line shippet, to return the six-inch line to
West Line service, thus restoring West Line service to
Tucson. EPR and Navajo sued to enjoin the reversal,
alleging that SFPP had contractually agreed to provide
them the extra capacity, that they had engaged in costly
investments in reliance on those agreements, and that the
line reversal was motivated by a desire to drive the two
shippers out of business. As noted, EPR also filed a
complaint with the Commission challenging both the
flow reversal and SFPP's East Line rates, thereby initiat-
ing this rate proceeding. The AL) dismissed the portion
of EPR's complaint dealing with the flow reversal for
lack of jurisdiction, noting that because the Commission
has no jurisdiction to prevent SFPP [**80] from aban-
doning service on the six-inch line, it also lacks authority
to adjudicate allocation disputes as between shippers
serving different markets along the line. ALJ Decision,
80 FERC at 65,161-64. No party has sought review of
that ruling. The litigation then proceeded in other courts
with SFPP ultimately entering into settlements with both
shippers.

The ELS' lawsuit based on SFPP's reallocation of
capacity from the East Line to the West Line, and the
corresponding litigation costs incurred by SFPP, while
caused, in the immediate sense, by ELS, were not costs
of East Line service or expenditures benefitting the SFPP
system generally. They were costs, if anything, of mak-
ing capacity available to the West Line at the East Line's
expense. SFPP did not seek to recover its costs from
West Line shippers, either in the cost of service or by
capitalizing them into the rate base, presumably because
of the Commission's earlier ruling that the West Line
rates were grandfathered under Section 1803 of the
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EPAct, and therefore not subject to increase in this pro-
ceeding. Instead, SFPP sought to recover them from East
Line shippers.

The Commission rejected this attempt, concluding
[**81] that SFPP's costs in settling these matters "arose
out of litigation unique to the conditions of [EPR and
Navajo],” and, as such, were not costs that refated to the
provision of East Line service as a whole, Opinion No.
435, 86 FERC at 61,106, On rehearing, the Commission
ruled that the costs of litigating these matters were nol
recoverable, because "civil litigation of this type" involv-
ing “assertions of anti-competitive behavior and breach
of contract 1o make capacity available” does not "address
legal costs and remedies that SFPP would normally incur
in the conduct of its common carrier operations.” Opin-
ion No. 435-A, 91 FERC at 61,513. Therefore, the
Commission concluded, SFPP's litigation expenses were
nextraordinary.” /d. On further rehearing, the Commis-
sion reaffirmed its ruling that SFPP could not recover
such litigation costs in its rates. Opinion No. 435-B, 96
FERC at 62,070.

Under the Commission's accounting regulations, ex-
traordinary costs are defined as (*1296] costs that
"possess a high degree of abnormality and [are] of a type
clearly unrelated to, or only incidentally related to the
ordinary and typical activities of the entity” [**82] and
are "not reasonably expected to recur in the in the fore-
seeable future,” /8 C.F.R. pt. 352, General Instructions,
1-6(a). SFPP's flow reversal was not itself unique, for it
had changed the direction of flow on the six-inch line a
year before during the expansion of the eight-inch line.
Nevertheless, as none of these prior reversais had gener-
ated legal disputes of this scope, the Commission could
reasonably conclude that this type of civil litigation, "an
action that would not arise in the normal course of the
pipeline's operations,” was not likely to recur. Opinion
No. 435-B, 96 FERC at 62,070,

The remaining question is whether the Commission
used the correct standard in determining that these costs
were "clearly unrelated to, or only incidentally related to
the ordinary and typical activities of the entity." SFPP
contends that any reading of this portion of the Commis-
sion's regulations must comply with Jroguois Gas, 330
U.S. App. D.C. 271, 145 F.3d 398, and Mountain States
Tel. & Tel. Co. v. FCC, 939 F.2d 1021, 1034, 291 U.S.
App. D.C. 193, particularly the latter decision’s admoni-
tion that *if expenses are propesly incurred, they must be
allowed as part of the composition of (**83] rates. Oth-
erwise, the so-called allowance of a return upon the in-
vestment, being an amount over and above the expenses,
would be a farce” Mountain States, 939 F.2d 1021 at
1029 (internal citations omitted).

SFPP's position that capacity allocation litigation is
an inevitable cost of doing business with two shipper
camps competing for the same markets is not without
some persuasiveness. The court has gencrally taken a
somewhat broad view of which litigation costs entities
regulated under rate-of-return ratemaking should be
permitted to recover. In Jroquois Gas, the court vacated
the Commission’s presumptive disallowance of a gas
pipeline's litigation costs defending alleged environ-
mental violations during construction, reasoning that the
Commission must analyze whether the purported envi-
ronmental violations were for ratepayers’ benefit rather
than simply presuming the imprudence of supposedly
illegal activity. 145 F.3d at 399-403. Similarly, in Moun-
tain States [, 939 F.2d at 1029-35, the court vacated an
FCC order denying a carrier's recovery of antitrust litiga-
tion expenses, and, the same term, in Mountain States
Telephone and Telegraph Co. . FCC, 291 US. App.
D.C. 207, 939 F.2d 1035 (D.C. Cir. 1991) [**84)
("Mountain States II"), remanded a rule presumptively
denying recovery of litigation and judgment costs result-
ing from findings of illegal activity, expressing concern
that such a rule might discourage utilities from taking
appropriate legal risks that would ultimatety benefit their
ratepayers. /d. at 1042-47.

The Commission stated that it did not consider /ro-
quois Gas apposite because in that case, the underlying
activity — construction of the pipeline pursuant to the
Commission's certificate authority -- was something over
which the Commission had jurisdiction and whose pru-
dence the Commission could evaluate. Opinion No. 435-
B, 96 FERC at 62,070-71. By contrast, the Commission
viewed SFPP's underlying business decision to reverse
flow on the six-inch line as "beyond the Commission's
remedial authority." Proceeding on the premise that it
lacks jurisdiction over market entry and exit, the Com-
mission apparently takes the position that it is incapable
of evaluating the prudence of legal expenses incurred in .
the course of eithes, and therefore cannot include them in
common carrier rates.

The salient criterion under Iroguols Gas and Moun-
tain States 11 [**85) for the recovery of legal expendi-
tures by regulated entities is whether the underlying ac-
tivity being [*1297} defended in the litigation serves
the interests of ratepayers. See froquois Gas, 145 F.3d at
401-02; Mountain States I, 939 F.2d at 1043-47. The
court need not address whether the Commission can rea-
sonably deny the recovery of all nonjurisdictional litiga-
tion expenses associeted with "both [market] entry and
exit by the pipeline,” Opinion No. 435-96 FERC at
62,070, because the issue in this proceeding is more nar-
row, and arises only with regard to the inclusion of mar-
ket exit costs in the East Line rates, not market entry
costs in the West Line rates. Whatever might be a com-
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mon carrier's entitlement to recover any nonjurisdictional
litigation costs associated with the initiation of common
carrier service, it is not unreasonable for the Commission
to refuse to allow a common carrier to charge ratepayers
for the cost of taking capacity away from them. The
Commission's initial determination that the flow-reversal
litigation at issue was unrelated to the provision of East
Line service was reasonable, and we affirm on that basis.
The [**86] Commission recognized that, unlike in Jro-
quois Gas, SFPP's litigation did not "arise[] under regu-
latory obligations that apply to the system as a whole,"
and noted the "common sense observation by the East
Line shippers that the costs and awards relating to their
litigation will be borne primarily by themselves if the
litigation and settlement costs are included in the East
Line rates.” /d. at 62,071. As only the East Line rates
were at issue, the court understands the Commission's
statement, that SFPP's civil legal expenses arising from
the reversal dispute are not those "that SFPP would nor-
mally incur in the conduct of its common carrier opera-
tions,” 1o refer narrowly to SFPP's "common carrier op-
erations” on the East Line, and not more broadly to
SFPP's “common carrier operations™ generally, This ap-
proach is reasonable, because the cost of cancelling serv-
ice is not a cost of providing it.

c. Allocation of litigation costs

More problematic is the Commission's decision that
the East Line rates should bear half of SFPP's recover-
able litigation costs. Opinion No. 435-A, 9/ FERC at
61,513. The rate proceeding included both East Line
rates and [**87] the dispute about whether West Line
rates were grandfathered. Some litigation costs may have
been exclusive to each line, whereas others were com-
mon, but the record does not contain precise information
regarding how much of SFPP's legal expenses can be
attributed to each portion of the rate litigation. The West
Line accounts for roughly twice the throughput of the
East Line, and the Commission had initially reasoned
that due to the more complex nature of the West Line
issues litigated in the regulatory proceeding, costs should
be apportioned volumetrically between the lines. Opinion
No. 435, 86 FERC at 61,106. On rehearing, the Commis-
sion reversed itself and split the costs evenly. Opinion
No. 435-A, 91 FERC at 61,512. The Commission stated
that the ALJ, who initially presided over the case, was
"in a position to observe complexity and flow™ of the
litigation, and could have reasonably concluded that it
was the East Line issues, not the West Line issues, that
accounted for the “greater portion” of costs generated in
the proceeding. /d.

The ELS contend that the Commission departed
from its well-established volumetric allocation policy for
general costs (**88] without a rational basis, and thus
was arbitrary and capricious in basing its allocation on

which shippers created higher litigation costs. We see
nothing problematic in an approach that attributes litiga-
tion costs to those for whose benefit the litigation is in-
curred, and prior Commission cases dealing [*1298]
with legal expenses have allocated them similarly. See,
e.g., Southern California Edison Co., 56 FERC P 61,003,
61,021 (1991). A volumetric approach might be appro-
priate for the recovery of commonly-incurred costs bene-
fiting the entire system, but the Commission's focus here
on who "generated the greater portion of a given litiga-
tion,"” Opinion No. 435-A, ¢/ FERC at 61,513, is reason-
able when litigation costs are specific to separately
priced services.

The problem with the Commission's litigation-cost
allocation is more basic: it lacks substantive analysis.
The court is unable tc discern why the Commission de-
cided that 50%, as opposed to 40%, 30%, or any other
number, fairly reflects the portion of SFPP's litigation
expenses attributable to the East Line. It simply claimed
to rely on the AL) Decision for the 50% figure. See 80
FERC at 65,167. [**89] The ALJ Decision, at best, im-
plicitly adopts the allocation suggested by a Staff wit-
ness. Other than describing the Staff's proposal as being
developed as a representative amount of litigation ex-
penses for inclusion in the test year cost of service, the
ALJ Decision provides no analysis of why such a distri-
bution is warranted. Hence, the Commission's reliance on
the ALJ as being in the best position to observe the
"complexity and flow"” of the litigation leaves unex-
plained the basis for the allocation. While most of SFPP's
litigation cost recovery has been offset by unpaid repara-
tions, and the difference in rates resulting from the allo-
cation may ultimately not be significant, the Commission
must still explain its decision. The 50% allocation may
or may not be a fair reflection of SFPP's rate litigation
costs that were in fact attributabie to the East Line. Ac-
cordingly, we remand for the Commission to explain its
rationale for its allocation, either based on a 50-50 shar-
ing between the East and West Lines or any other alloca-
tion it determines would be appropriate.

3. Reconditioning Costs

SFPP sought to have included in its East Line rates a
projected annual cost of § 3 million [**90] for a 15-year
pipeline reconditioning program replacing the protective
coating on parts of the East Line, Before the Commis-
sion, SFPP claimed to have spent upwards of $ 5.9 mil-
lion of these reconditioning costs between 1995 and
1998. While acknowledging SFPP's expenditures on the
project, the Commission refused to incorporate those
costs, most of which were not incurred until after 1995,
into SFPP's cost of service because they were tco uncer-
tain at the end of the test period in 1994. Opinion No.
435, 86 FERC at 61,106-08. On rehearing, the Commis-
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sion permitted SFPP to recover its actual expenses from
shippers as part of the temporary surcharge it created for
SFPP's rate litigation and environmental expenses. Opin-
jon No. 435-A, 91 FERC at 61,518-19, On further re-
hearing, however, the Commission reversed itself again
and denied SFPP all recovery of its refurbishing costs.
Opinion No. 435-B, 96 FERC at 62,078-79.

Under its cost of service regulations, the Commis-
sion uses a "test year” methodology to determine a pipe-
line's annual cost of service. This approach locks to the
actuel costs the carrier incurs in the "test year” and then
adjusts for any [**91] "known and measurable with rea-
sonably accuracy” costs that "will become effective
within nine months after the last month of the available
actual experience utilized in the filing." 718 CFR 8
346.2(a)(1)(ii) (2004). The test year methodology ac-
counts for the somewhat counterintuitive quality of these
proceedings. The Commission, in issuing decisions after
1999 setting SFPP's cost of service for years after 1994,
looked {*1299] not to SFPP's actual costs in those
years but rather to what one could have predicted those
costs to be, based on what was known in 1994, The
Commission noted in Opinion No. 435 that it considers
the test year a "relatively rigid concept simply because
there must be some point at which the record closes and
there is a known, factual basis for the conclusions.” 86
FERC at 61,108. Although this statement appears to
mark a change from Commission policy in cases preced-
ing the implementation of its cost of service regulations,
where it indicated that it would approach test years more
flexibly, see, e.g., Lakehead, 71 FERC at 62,313; Wil-
tiams Pipe Line Co., 21 FERC at 61,658, the Commis-
sion's (**92] current cost of service regulations provide
that it "may allow reasonable deviation from the test pe-
riod” for "good cause shown" 18 CFR S
346.2(a)(1)(1).

The ALJ, using 1993 as the base year, decided that
the refurbishing costs could not be recovered as part of
SFPP's cost of service because the costs had not yet been
incurred at that time, and SFPP's predictions of future
costs were too uncertain. Finding that SFPP's board had
not committed to the refurbishing program as late as
1995 and was simply funding the program year-by-ycar
. rather than committing itself to the entire proposed 15-
year program, the ALJ reached a series of conclusions:
that SFPP might decide to abandon the project or scale it
back in the future, that the overall plan was subject to
change, that there was little documentation to support
estimates of the costs, and that it was uncertain whether
significant amounts of the pipeline scheduled for refur-
bishing might be so corroded as to require outright re-
placement, which would be treated as a capital invest-
ment and factored into the rate base, not as an expense
added to cost of service. In Opinion No. 435, the Com-

mission essentially affirmed [**93] the ALJ's decision.
86 FERC a1 61,106-08.

SFPP contends that the Commission, which used a
1994 base period and the nine-month test period in 1995,
could not reasonably affirm the ALJ's decision, which
was based on data from an earlier period. There is some
record evidence supporting SFPP's ¢laim that it had more
firmly committed to the reconditioning project, including
beginning refurbishment of several miles of pipeline in
1995, within "nine months after the last month" of 1994,
Cf 18 C.F R 8 346.2(a)(1)(ii). There was testimony that
SFPP's board had approved the project by 1994, that
SFPP had recoated 13 miles of the pipeline in 1995, and
that its prospective cost estimates were based upon its
actual costs thus far,

Nonetheless, it was not unreasonable of the Com-
mission to continue to have doubts about locking so large
an expense into SFPP's cost of service (or, to put it more
aptly given the test year methodology used here, it was
not unreasonable for the Commission to have thought
that doubts about the scope of the reconditioning project
would still have been proper in 1995). At most the evi-
dence before the Commission showed that, by [**94]
1995, SFPP had begun refurbishing certain portions of its
pipeline; there was no guarantee from SFPP that the re-
furbishing would be as ambitious and expensive as
claimed. Embedding SFPP's projections into its cost of
service would have required its customers to pay for the
refurbishing even if the project ultimately resuhted in far
smaller expenditures than those SFPP had projected.
Indeed, given that SFPP now claims to have spent
roughly § 6 million on the project over four years, when
it had predicted costs of at least § 3 million a year over
fifteen years, the Commission's judgment has been vali-
dated by hindsight.

[*1300] This does not end our inquiry, however,
for SFPP also contends that having denied inclusion of
reconditioning costs in SFPP's cost of service, it was
arbitrary for the Commission not to permit recovery in a
surcharge of SFPP's actual costs in 1995-98, which were
not found to be imprudently incurred. The Commissicn's
legitimate doubts over the ultimate scope and cost of the
reconditioning do not explain the basis for the Commis-
sion's decision to deny recovery once actual costs of the
project were known. Its decision, rather, stems from a
combination of the Commission's [**95] test year ap-
proach and its interpretation of the filed rate doctrine. In
Opinion No. 435-A, the Commission permitted SFPP to
recover its actual reconditioning costs as part of the same
surcharge whereby it permitted recovery of SFPP's regu-
latory litigation costs, similarly offset by any unpaid
reparations; any cost not so offset could be included in 2
surcharge amortized over five years. Yet in Opinion No.

'435-B, presented with SFPP's claim that it had expended
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$ 5.9 million in actual East Line refurbishing costs be-
tween 1995 and 1998, the Commission denied recovery
altogether because the expenditures "were not incurred in
the 1994 cost of service test period.” 96 FERC at 62,078.
In responding to protests that its Opinion No. 435-A rul-
ing violated the filed rate doctrine, the Commission con-
cluded "upon further review" that allowing a surcharge
for costs not incurred in the test period or with any regu-
larity thereaRer "would permit SFPP to recover costs
after the fact which were not even present in the test year
itself and which thereafler could not be recovered in a
cost of service rate filing," and that "to do so after the
fact raises serious questions under the filed [**96] rate
doctrine.” Opinion No. 435-B, 96 FERC at 62,078.

The difficuity for the court stems from three sources:
the Commission's apparent failure in its test ycar ap-
proach to articulate a clear and consistent approach for
dealing with the prudently incurred costs of providing
pipeline service that do not regularly recur, the Commis-
sion's failure to explain adequately why SFPP's recondi-
tioning costs would not be recoverable in a cost of serv-
ice rate filing, and its failure to articulate why such a
surcharge would violate the filed rate doctrine. Some
prudent expenditures involved in the operation of a pipe-
line that are not capitalized, such as, for instance, rate
litigation or refurbishing, are bound to be one-time or
infrequent expenditures. A "test year” snapshot of a pipe-
line's operating costs, therefore, if applied too simplisti-
cally, risks over- or under-stating the "real” costs of pro-
viding pipeline service, depending on whether such costs
happen, by chance, to fall in a test year or not. We do not
understand the Commission to apply the test year con-
cept s0 simplistically; its regulations deal with the possi-
ble overstating problem by disallowing nonrecurring
costs as [**97] part of the cost of service, see 18 C.F.R.
B 346.2¢a)(1)(]), and both under- and over-stating prob-
lems by permitting deviation from the test year “for good
cause shown," id A 346.2(a)(1)(i). Yet the Commis-
sion's approach in the instant case does not appear to deal
consistently with costs incurred outside the test year, as
evidenced by its different treatment of SFPP's rate litiga-
tion and reconditioning costs between 1995 and 1998.
Both appear to be prudent, otherwise recoverable. costs;
both are nonrecurring (in the sense that they will not be
permanent expenditures SFPP can be expected to incur
cach year); both were incurred chiefly outside the 1994
test year; and the Commission initially held that both
past expenses could be recovered in prospective rates
through a temporary surcharge because of "benofits that
flowed to the system when the costs were incurred.”
[*1301) Opinion No. 435-A, 9] FERC at 61,518.

The Commission then reversed course in Opinion
No. 435-B and disallowed recovery of the reconditioning
costs only. Its reasoning for disallowing one surcharge

but permitting the other was that "unlike the [Commis-
sion] regulatory costs, [**98] none of [SFPP's recondi-
tioning costs] were incurred in the test period." 96 FERC
at 62,078. The rate litigation surcharge included SFPP's
actual costs after 1994. So the Commission's ruling sug-
gests that it matters, to recovery of costs incurred outside
of the test year, whether a carrier also incurred costs of
the same general nature in the test year itself. The logic
behind this distinction, as applied to costs that benefit the
carrier's system but are not expected to regularly recur, is
neither explained in Opinion No. 435-B itself, nor is it
obvious. Sheuld the Commission wish to rely on this
reasoning on remand, it must articulate and justify more
carefully what its policy on the recoverability of non-
test-year expenses is.

The Commission did explain that SFPP's rates were
indexed to account for cost increases after the test year,
and that SFPP could not meet the "substantial diver-
gence” standard for showing that indexing failed to ac-
count for increases in its cost of service due to recondi-
tioning expenses after 1994, Cf 18 CF.R f 342.4(a)
(2004). Assuming that the Commission can explain its
different treatment of rate litigation [**99] and recondi-
tioning costs incurred in years afier the 1994 test year,
this may be a reasonable basis for denying recovery, but
the Commission's opinion provides no analysis for why it
is true. Where the Commission had found SFPP's cost of
service to be roughly $ 14 million a year, SFPP was
claiming reconditioning costs of roughly $ 1 million a
year, a not insubstantial amount. The Commission pro-
vided no estimate or analysis of how any supplemental
revenues to SFPP resulting from rate indexing, or from
increased throughput in years after 1994, compare to
those expenses.

The Commission also stated that permitting recovery
of the refurbishing costs "after the fact” would "raise
serious questions under the filed rate doctrine.” Opinion
No. 435-B, 96 FERC at 62,078. The filed rate doctrine
“forbids a regulated entity to charge rates for its services
other than those properly filed with the appropriate fed-
eral regulatory authority.” Arkansas Louisiana Gas Co.
v. Hall, 453 US. 571, 577, 69 L. Ed 24 856, 101 S. Ct.
2925 (1981). The Commission did not articulate what
type of "serious questions” it thought such recovery
would raise. Because a prospective surcharge would pre-
sumably [**100] be on file with the Commission, the
court presumes that the Commission meant that an amor-
tized surcharge, by prospectively recovering SFPP's ex-
penses from past years, would violate the related rule
against retroactive ratemaking, which requires that "a
utility may not set rates to recoup past losses, nor may
the Commission prescribe rates on that principle.” South-
ern California Edison Co. v. FERC, 256 US. App. D.C.
364, 805 F.2d 1068, 1070 n.2 (D.C. Cir. 1986) (quoting
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Nader v. FCC, 172 US. App. D.C. 1, 520 F.2d 182, 202
(D.C. Cir. 1975}).

This logic, again, raises the question of why such re-
covery is any more permissible for rate litigation ex-
penses than it is for reconditioning costs. The Commis-
sion seems to place SFPP in a Catch-22: it cannot re-
cover its reconditioning costs prospectively or contempo-
raneously because the cost of the project is too uncertain
until the costs are incurred, but then once the costs are
certain it is too late because recovery would involve ret-
roactive charges. Absent a better explanation for the
Commission's conclusion that SFPP [*1302] has re-
covered its reconditioning costs through the indexed
rates, it is unclear how the {**101] costs of any multi-
year project whose cost is not "known and measurable
with reasonable certainty” in advance, /18 CFR #
346.2(a)(1)(ii), could ever be recovered, were this rea-
soning to be consistently adopted. The Commission ruled
in Opinion No. 435-A that prospective recovery of
SFPP's reconditioning costs would be appropriate be-
cause of "benefits that flowed to the system when the
costs were incurred,” 9/ FERC at 61,518, implying that
it mitially did not view the rule against retroactive rule-
making as an obstacle because the expenses provided an
ongoing benefit that would continue to accrue in future
years. In light of the Commission’s failure to explain why
it now considers the rule against retroactive rulemaking
{or the filed rate doctrine) to bar recovery, and because
no party has briefed this question in any detail, the court
remands so that the Commission, if it wishes to continue
relying on this reasoning, may better explain it.

The Commission may have answers 1o these con-
cerns, but they are not provided in the Opinions on re-
view. SFPP's shippers are presently enjoying the benefits
of what appears to be an expensive pipeline recondition-
ing [**102] program without sharing in any of its costs.
If, in the Commission's opinion, they should not have to,
the Commission needs to provide a more thorough ex-
planation of why not. Accordingly, we remand SFPP's
request to recover its reconditioning costs for the East
Line between 1995 and 1998 to the Commission for fur-
ther consideration.

I1L Reparations

A. Background and Proceedings Below

After determining that SFPP's East Line rates were
not just and reasonable, the ALJ ordered SFPP to pay
reparations to the ELS which had filed complaints
against the rates. ALJ Decision, 80 FERC at 61,308. In
Opinion No. 435, the Commission considered various
objections to the reparations on the part of both SFPP
and the shippers but reaffirmed that SFPP was to pay

reparations as determined by the Commission. See id. at

61,111-14. Specifically, the Commission ruled that the
period for the calculation of reparations would run from
the date of each complaint until March 31, 1999, the ef-
fective date of revised East Line rates required by Opin-
ion No. 435.

In caiculating the potential reparations, the Commis-
sion retroactively applied the test year approach it had
used [**103] to set SFPP's prospective rates; SFPP was
to develop an East Line cost of service for a test year,
1994; design a rate that reflected that cost of service;
index that rate to December 31, 1998; and apply that
indexed rate to designated volumes adopted by Opinion
No. 435 for each calendar year for which an indexed rate
had been developed. Using the new cost of service thus
established for years 1994-1998 and partial year 1999,
SFPP was to determine whether the revenues for each
period resulted in an over or under-recovery of its cost of
service. FERC's order permitted SFPP to "net out its over
and under recoveries for each year and determine that net
amount, if any, that is due its East Line Shippers.” Id. at
61,114. FERC ordered a similar calculation of repara-
tions for years prior to 1994 based on the calculation of
under- or over-recovery of cost of service in those years.
As to reparations in general, FERC held that no shipper
was entitled to reparations for periods prior to the filing
date of a complaint. /d. ar 61,112-13.

On rehearing, FERC held that Navajo was the only
complainant that had filed a challenge to East Line rates.
Thus, only [*1303] Navajo could recover reparations.
[**104] Opinion No. 435-A, 97 FERC at 61,514. FERC
granted Navajo reparations beginning one month prior to
the filing of its December 23, 1993, complaint to SFPP's
rates. FERC also noted that Navajo had entered a settle-
ment with SFPP in 1989. That settlement barred Navajo
from bringing action against SFPP until November 23,
1993. With those provisos, FERC ordered SFPP to calcu-
late the limited reparations still in order on the East Line
based on the difference between per-barrel rates charged
and per-barrel rates that would have been charged had
SFPP charged cost-based rates using a 1994 test year,
and to index such rates annually going forward -- in
other words, the difference between the charged rates
and the rates that SFPP should have charged. In sum, the
Commission modified its prior order and decreed that:

SFPP will calculate the gross reparations
that would be due if all shippers that had
used the East Line had filed complaints
for the applicable reparations period ... es-
tablishing the total revenue that was re-
ceived in excess of the new Past Line
rates established by the prior order. Na-
vajo will be paid its pro rata share of the
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reparations for the relevant [**105] time
frame.

Id at 61,518 The Commission noted that because Na-
vajo was the only shipper entitled to reparations, the cal-
culations "should leave a surplus of revenues in excess of
the East Line restated cost of service between the begin-
ning of the reparations period and the actual date on
which the restated rates began to be collected by SFPP."
ld

The shippers petitioned for rehearing of FERC's re-
consideration order, which FERC granted in part. This
time, FERC held that Chevron, Western, ConocoPhillips,
and ExxonMobil were, like Navajo, entitled to repara-
tions for over-charges that occurred two years prior to
the filing of their complaints. Opinion No. 435-B, 96
FERC at 62,071-74. FERC held that Valero was not enti-
tled to reparations, because its complaint was filed after
August 7, 1995, the last date complaints were consoli-
dated in the proceedings. /d at 62,072. The Commission
subsequently clarified Opinion No. 435-B by stating that
Chevron's eligibility for reparations was determined as of
its August 3, 1993 complaint, not a protest it filed Sep-
tember 23, 1992. Clarification and Rehearing Order, 97
FERC P 61,138. [**106]

SFPP now argues that the Commission ought not
have awarded any reparations whatsoever. Navajo con-
tends that it was improperly denied reparations prior to
November 23, 1993, Chevron alleges that FERC improp-
erly set the commencement date for calculating its repa-
rations. And Valero, BP WCP, and Chevron all claim
that they were improperly denied reparations.

B. Analysis

1.SFPP

SFPP argues that the underlying orders were arbi-
trary and capricious for four related reasons, First, SFPP
contends that awarding ELS reparations is impermissible
retro-active ratemaking, in violation of the Supreme
Court's decision in Arizoma Grocery Co. v. Atchison,
Topeka & Santa Fe Railway Co., 284 U.S. 370, 76 L. Ed.
348, 52 8. Cr 183 (1932). Second, it asserts that FERC's
award of pre-complaint reparations violates the EPAct.
Third, SFPP advances that FERC improperly awarded
reparations based on a "test period," disregarding dam-
ages actually suffered and proved by complainants. Fi-
nally, SFPP argues that FERC failed to consider substan-
tial arguments — such as the novelty and complexity of
SFPP's rate case -- that [*1304] militated against
awarding reparations. For the reasons stated below,
[**107] we reject all four claims,

a. The Arizona Grocery Rule

Arizona Grocery proscribes "the retroactive revision
of established rates through ex post reparations.” Verizon
Tel. Cos. v. FCC, 348 U.S. App. D.C. 98, 269 F.3d 1098,
1107 (D.C. Cir. 2001); see also Ala. Power Co. v. ICC,
271 U.S. App. D.C. 394, 852 F.2d 1361, 1373 (D.C. Cir.
1988). Otherwise put, Arizona Grocery bars reparations
that retroactivety change a final Commission-approved
rate. SFPP relies on Arizona Grocery to argue that Opin-
ion No. 435 was a final order prescribing just and rea-
sonable rates, and thus FERC was barred from awarding
reparations when SFPP's rate was effectively further
lowered as a result of FERC's subsequent orders. SFPP
argues that Opinion No. 435 was a final order setting
rates "to be thereafter observed” under ICA Section
15(1), and therefore that the subsequent orders were ret-
roactive changes of Opinion No. 435. We disagree.

Arizona Grocery is of no help to SFPP in this case.
Arizona Grocery applies only where the Commission has
"declared what is the maximum reasonable rate to be
charged by a carrier." 284 US. at 390. {**108] Yet
FERC did not finalize a maximum reasonable rate in
Opinion No. 435 and in fact repeatedly stated it was not
doing so. Thus Opinion No. 435 set no final rate; rather,
FERC only established a final rate at the completion of
the OR92-8 proceedings. SFPP, L.P., 100 FERC P
61,353, 62,625 (2002) ("September 26 Order”). The
OR92-8 proceedings were compliance filings. SFPP's
filing in Docket No. OR92-8-013 showed SFPP's calcu-
lations for determining how its East Line rates should be
structured to reflect the requirements of Opinion No.
435-B. SFPP later amended that in Docket No. OR92-8-
015 to address the exclusion of the interest element from
the calculation of the total potential reparation pool that
would be due under the Commission's prior orders. /d at
62,622,

The record shows that at each point, the Commis-
sion said that final East Line rates would not be estab-
lished until the OR92-8 proceedings were completed.
September 26 Order, /00 FERC at 62,625. In response to
Opinion No. 435, SFPP filed a tariff establishing a rate,
but the Commission concluded that the tariff could not
be determined to be just and reasonable until review of
the Docket No. OR92-8 compliance [**109] filing was
completed. The Commission accepted the tariff for filing
and suspended it, subject to refund, pending review of
the compliance filing. SFPP, L.P., 87 FERC P 61,056,
61,225-26 (1999). Nor did FERC's next opinion on the
subject make that rate final. Opinion No. 435-A merely
reaffirmed the suspension of the previously filed tariff
based on the significant chance that the proposed rate
levels in it would change depending on how the protests
and related requests for rehearing were resolved. $/
FERC at 61,520, It did not finalize the rate.
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FERC's subsequent orders concerning SFPP's pro-
posed rates were similarly nonfinal. FERC accepted for
filing SFPP's Tariff No. 60, filed to comply with Opinion
No. 435-A, with a proposed effective date of August 1,
2000, but suspended it subject to refund. SFPP, L P., 92
FERC P 61,166, 61,563-64 (2000). Opinion No. 435-B
approved the August 1, 2000, effective date because that
was the date the Commission accepted SFPP's compli-
ance filing, and directed a further compliance filing, also
to be effective August 1, 2000. 96 FERC at 62,071,
62,079. SFPP filed Tariff No. 67 (later corrected [**110]
in Tariff No. 68), with a proposed effective [*1305]
date of December 1, 2001. SFPP, L.P., 98 FERC P
61,177, 61,657 (2002). The Director of the Division of
Tariffs and Rates Central rejected the tariffs because
Opinion No. 435-B required an effective date of August
I, 2000. /d. FERC's order memorializing the rejection
made clear that FERC's previous orders suspended, sub-
ject to refund, SFPP's proposed tariffs

pending resolution of the numerous com-
pliance issues that have been raised in the
course of these proceedings, In each of
the prior Opinions the Commission has
made clear that SFPP must recalculate the
rates to be applied in compliance with
those Opinions and that any prior calcula-
tions of reparations and surcharges must
be adjusted accordingly.

Id

The Commission has thus been clear from the outset
and throughout that no final rate determination would be
made until the OR92-8 proceedings were complete. Sep-
tember 26 Order, /100 FERC at 62,625. As a result, the
Commission’s orders requiring reparations do not violate
the prohibition in Arizona Grocery from subjecting a
carrier to payment of reparations with respect to a final
rate. The Commission [**111] did not establish final
lawful rates where it has expressly reserved authority to
make adjustments in the context of an ongoing proceed-
ing in which the methodology for determining the rate
had not even been established. Jd. ar 62,626.

SFPP contends that the Commission's reparations
orders violate ICA Section 15(7}, which authorizes re-
funds of "such increased rates or charges” as "shall be
found not justified.” 49 U.S.C. app. B 15(7) (1988). But
Section 15(7) is an authorization, not a prohibition, and
FERC did not invoke this provision in awarding the
shippers reparations. The Commission found it inappro-
priate for this complaint proceeding to go forward under
Section 15(7), SFPP, L.P., 63 FERC P 61,014, 61,124

(1993), and thus no relief was awarded under that sec-
tion. Rather, FERC proceeded under [CA § 8 8, 9, and
16(1), which specifically authorize the Commission to
award damages in a Section 13 complamt. 49 U.S.C. app.
BB 8,9 & 16(1) (1988). SFPP also contends that FERC
lacks authority to issue "interim" rates after ruling on a
complaint. Yet nothing in Sectéion 15(1) prohibits FERC
from directing a pipeline to file [**112] an interim rate,
subject to suspension and refund, if there is a possibility
that the final rates will be lower than the interim rates,
Indeed, the Supreme Court has held that under the ICA
the Commission has authority -- in response to an initial
rate filing -- to direct an oil pipeline to file interim rates
to go into effect, subject to refund, during the suspension
period for the initial rates. Trans Alaska Pipeline Rate
Cases, 436 U.S. 631, 654-56, 56 L. Ed. 2d 591, 98 S. Ct.
2053 (1978). See also FPC v. Tenn. Gas Transmission
Co., 371 US. 145, 146, 9 L. Ed 2d 199, 83 §. Ct. 211
(1962); FPC v. Natural Gas Pipeline Co., 315 U.S. 575,
385, 86 L. Ed 1037, 62 8. Ct. 736 (1942).

Therefore, we hold that when the Commission
awarded reparations, it was not constrained by Arizona
Grocery's blanket prohibition on retroactive repeals of
ratemaking.

b. Pre-Complaint Reparations

SFPP's second contention is that the EPAct pre-
cludes pre-complaint reparations in a Section /3 proceed-
ing, and that each complainant may seek reparations onty
for overcharges that date from the filing of its own com-
plaint. We disagree. EPAct Section 1803(b) provides:

If the Commission determines [**113)
pursuant to a proceeding instituted as a re-
sult of [*1306] a complaint under sec-
tion 13 of the Interstate Commerce Act
that the rate is not just and reasonable, the
rate shall not be deemed 1o be just and
reasonable. Any tariff reduction or re-
funds that may result as an outcome of
such a complaint shall be prospective
from the date of the filing of the com-
plaint.

EPActB 1803(b). The ICA, however, allows reparations
for up to two years prior to the date of the filing of a
complaint if the rates paid in those two years exceed the
just and reasonable raie established in the complaint pro-
ceeding. See 49 US.C. app. B 16(3)(b) (1988).

SFPP contends that the last clause of Section

1803(b) is applicabie to any and all complaints filed un-
der /CA Section 13, and therefore that reparations
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awarded for all complaints - including those for East
Line rates — must be prospective from the filing of the
complaints. We agree with SFPP that EPAct Section
1803(b) prohibits retroactive rate-making, but we think
that it does so only for those rates that were "grand-
fathered" under this section. Section 1803(b) does not
apply to complaints challenging non-grandfathered rates.
[**114] In its prefatory clause, it explicitly refers only to
"a complaint ... against a rate deemed just and reasonable
under [Section 1803(a)]." The second-to-last sentence of
Section 1803(b) expressly relates only to complaints on
which FERC acts to determine grandfathered rates, oth-
erwise "deemed to be just and reasonable,” to be just and
reasonable. The reference to "such a complaint” in the
last sentence of Section 1803(b) plainly refers back to the
prior references in Section 1803(b) to complaints against
rates "deemed to be just and reasonable™ under Section
1803(a}.

Because the East Line rates were challenged within
the one-year period prior to enactment of the EPAct, they
are not grandfathered under Section 1803. Accordingly,
relief for East Line rate complainants is governed by "the
traditional standards of the ICA, including section 16's
provision for a two year reparations period retroactive
from the date of the complaint.” SFPP, L.P., 68 FERC P
61,306, 61,582 (1994).

FERC's order tracked this interpretation of the stat-
ute precisely. FERC found that shippers filing a com-
plaint against SFPP's East Line rates may recover repara-
tions for the two-year period [**115] pricr to the date of
their complaints. The Commission determined that the
EPAct barred pre-complaint relief only for complaints
against grandfathered rates. Thus, FERC correctly found
that Section 1803(b) does not apply to complaints chal-
lenging the East Line rates that FERC held not to be
grandfathered.

c. Test Period

Next, SFPP challenges the methodology FERC or-
dered SFPP to use 1o calculate reparations. In Opinion
No. 435-A, FERC ordered SFPP to use the following
method. First, FERC said, SFPP must determine what the
just and reasonable rate would have been in cach year
between 1994 and August 1, 2000 -- as weil as two years
back from the date of the carliest complaint — and then
calculate what the appropriate gross revenues would
have been from that rate. The difference between the
gross revenue under the new just and reasonable rates
would create the tota! reparations pool — the amount
SFPP would pay to all eligible shippers. SFPP would
then calculate the reparations due each eligible shipper
(including interest), leaving a residual in the pool of
funds that could not be distributed because certain ship-
pers had not filed a complaint within the time frame of

the proceeding. [**116] The residual pool would then
be credited against the total supplementai costs permitted
{*1307] under Opinion No. 435-A between 1995 and
1998. Any remaining allowable costs would then be re-
covered through a five-year surcharge.

To estimate what gross revenues would have been in
those years, the Commission directed that SFPP use a
test year cost of service, divided by the test year's vol-
umes, to replace the previous unit rate not found to be
just and reasonable. Opinion No. 435-A, 91 FERC at
61,516. The reparations payment due for each year
would be the difference between the revenues generated
in that year under the old rates and the revenues that
would have been generated under the final new rates. /d.

SFPP challenges the estimation methodology pro-
posed by FERC -- specifically FERC's direction to use a
"test period” to estimate past gross revenues. SFPP con-
tends that basing the reparations calculations on a rate
derived from a historical test period "makes no sense in
the real world, as it wrongly assumes SFPP's actual cost
of service did not change appreciably over a period of
eight years or more." We once again disagree.

The use of test periods to set the cost of service
[**117] for rates intended to span a number of years is '
well established. See, e.g., Williston Basin Interstate
Pipeline Co. v. FERC, 334 U.S. App. D.C. 109, 165 F.3d
54, 56 (D.C. Cir. 1999). As we have noted, it is ordinar-
ily impossible for a pipeline to know at the time of filing
what its actual costs will be during the effective period of
the filed rates, and so the use of a "test period" for calcu-
lating the cost of service is appropriate. /4. While use of
a test period is not perfect, it is a reasonable proxy for
actual costs. See generally American Public Power Ass'n
v. FPC, 173 US. App. D.C. 36, 522 F.2d 142 (D.C. Cir.
1975), see also Public Serv. Co. v. FERC, 832 F.2d
1201, 1218 (10th Cir. 1987), It was therefore reasonable
for the Commission to base reparations calculations on
the same test period methodology it uses to calculate
prospective rates. To the extent SFPP contends that the
Commission's reliance on the test year approach unrea-
sonably denied it recovery of certain expenses it incurred
after the test period, those concerns are addressed in Part
1 of our opinion.

The Commission also properly determined that rates
based on the test period could (**118] be used to calcu-
late reparations for the two years prior to the filing of the
complaints. See ALJ Decision, 80 FERC at 65,203.
There is no basis to conclude that test period rates that
are just and reasonable for all future years do not provide
a just and reasonable basis for determining reparations in
the two years prior to the complaints. Jd

SFPP further contends that it should have been al-
lowed to offset under-recovery of its cost of service in



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

Page 27

362 U.S. App. D.C. 438, 374 F.3d 1263, *;
2004 U.S. App. LEXIS 14930, **; 160 Oil & Gas Rep. 703

some years with over-recovery of its cost of service in
other years, based on 1CC decisions permitting netting of
multi-year data in determining reparations. As explained,
however, the Commission reasonably found that consid-
eration of the costs from every year was not feasible.
While the Surface Transportation Board (formerly 1CC)
determines the total revenue stream required to recover
the costs of particular service over its economic life,
FERC has reasonably decided to calculate reparations by
the difference in the unit value of the old and new rate,
not the difference in gross and net revenues for the op-
eration of the pipeline as a whole. ALJ Decision, 80
FERC at 65,203, Accordingly, the Commission reasona-
bly [**119] found the netting of reparations across the
entire reparations period inappropriate in these circum-
stances.

Moreover, this Court has previously rejected pipe-
line demands to permit offsetting [*1308) undercharges
and overcharges in different years during a refund pe-
riod. As we held in Belco Petroleum Corp. v. FERC, 191
US. App. D.C. 157, 589 F.2d 680, 686-87 (D.C. Cir.
1978), the NGA - like the ICA here — gives the regu-
lated entity no right to coliect more than the just and rea-
scnable rate in one period simply because it collected
less than the just and reasonable rate in another,

SFPP cites a number of cases for the proposition that
the concept of netting multi-year data to assure fairness
in reparations is well established, but here a multi-year
rate method was not employed. It is thus reasonable to
base reparations on a year-to-year basis without netting.

d. Reasoned Decisionmaking

SFPP's fourth contention is that the Commission
abused its discretion by failing to consider SFPP's argu-
ments. Although SFPP acknowledges FERC's discretion
to award reparations, it points out that it argued that
SFPP's rate case was complex and presented issues of
first impression, {**120] and that SFPP could not have
predicted what lawful rates would have been. In sum, it
argued before the Commission that it could not have
reasonably adjusted its rates. SFPP claims that by giving
no consideration to these arguments, FERC failed to en-
gage in reascned decisionmaking. We reject this conten-
tion.

FERC's orders reasonably addressed SFPP's con-
cerns. Although FERC never explicitly responded to
SFPP's point that its case was complex, it implicitly did
so by finding SFPP's rates unjust and unreasonable. The
fact that SFPP's rate case was complex does not alter the
Commission's obligation 1o make a decision as to
whether SFPP's rates were unjust and unreasonable. The
Commission reasonably responded to SFPP's argument
by simply performing its statutory duty to pass on the
reasonableness of SFPP's rates, rather than dwelling on

the difficulty of the task at hand. Assuming FERC's deci-
sion to find the rates just and reasonable was reasoned, it
does not become unreasoned simply because FERC
reached its decision without explicitly commenting on its
difficulty. In any event, it is apparent from the length and
complexity of FERC's discussion that it understood the
complexity of SFPP's [**121] case.

As for SFPP's argument that it could not have pre-
dicted the eventual rates, the Commission expressly re-
sponded to that reliance argument by stating that SFPP
was on notice that its rates were subject to review, and
that "there was a risk that the rates could be found unjust
and unreasonable and reparations awarded.” Opinion No.
435,86 FERC at 61,113,

Accordingly, the Commission engaged in reasoned
decisionmaking in awarding reparations. Although cer-
tain matters were complex issues of first impression,
FERC did not need to acknowledge that complexity ex-
plicitly for its decision to stand.

2. Navajo

Turning next to the shipper petitioners, Navajo con-
tends that it should be awarded reparations for the two
years preceding the filing of its complaint on December
22, 1993, As noted above, the Commission concluded
that a prior settlement agreement between SFPP's prede-
cessor and Navajo foreclosed Navajo from collecting
reparations for this two-year period. We find no error in
FERC's decision.

The settlement Navajo entered into with SFPP's
predecessor, provided -- in Section 2.3 - that:

For the five (5) year period following the
cffective date of FERC [**122] Tariff
No. 88 -- ie., November 23, 1988 -- Na-
vajo shall [*1309] not challenge, by
complaint or any other means, East Line
rates established or increased in confor-
mity with the terms and conditions of this
Article, nor shall they seck reparations or
other damages with respect to such rates.

Southern Pac. Pipe Lines, Inc., No. 1585-15-000, Stipu-
lation and Settlement Agreement B 2.3 (Jan. 30, 1989)
(approved in Southern Pac. Pipe Lines Partnership, L.P.,
49 FERC P 61,081 (1989)).

Navajo contends that this language permits it to seek
reparations for the two years prior to filing its complaint,
even though those two years are within the five-year
settlement rate moratorium. In Navajo's view, this read-
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ing is compelled by the contrast between Section 2.3 and
Section 1.3 of the 1989 settlement concerning West Line
rates. Section 1.3 provides as follows;

During the (5) year period following No-
vember 23, 1988 (the effective date of
FERC Tariff No. 88), Navajo shall not
challenge, by complaint or any other
means, West Line rates established or in-
creased in conformity with the terms and
conditions of this Article, nor shall they
seek reparations or other damages [**123]
with respect to such rates for any part of
that five (5) year period.

IdB13.

According to Navajo, the last sentence "made clear
that Navajo not only agreed to refrain from filing a com-
plaint seeking reparations during the five-year period
following November 23, 1988, but also agreed to waive
its rights to reparations relating to that five-year period."
In contrast, Navajo argues, "the provision pertaining to
the East Line did not waive the right to seck reparations
for rates paid for service on the East Line during the five-
year period once the moratorium expired."

The ALJ disagreed with Navajo, concluding that a
"fair reading of the settlement agreement and the Com-
mission's order approving it precludes claims for repara-
tion by Navajo for rates charged during the period when
the settlement was in effect.” ALJ Decision, 80 FERC at
65,207-08. The Commission affirmed the ALT's interpre-
tation as "the only reasonable interpretation” of the set-
tlement agreement. Opinion No. 435, 86 FERC at
61,111

We find the Commission's interpretation of the set-
tlement to be reasonable, Section 2.3 expressly provides
thet Navajo shall not "seek reparations {**124] or other
damages” with respect to the East Line rates for the five-
year period following November 23, 1988. Southern
Pac. Pipe Lines, Inc., No. I1S85-15-000, Stipulation and
Settlement Agreement B 2.3 (Jan. 30, 1989). While an
additional phrase does appear in Section 1.3, this does
not alter the plain meaning of Section 2.3, It is unreason-
able to assume that, although obtaining agreement to
language expressly referring to a five-year moratorium
period for all rate changes, SFPP nevertheless intended
to permit Navajo to seek reparations for two of the five
years.

Navajo advances a number of theories as o why
SFPP might have agreed to a shorter moratorium on East
Line reparations. However, there is no evidence that

these theories played any part in the negotiations and
none of them address the fundamental point that the set-
tlement expressly says five years. The Commission’s
interpretation of the contract as such is therefore reason-
able.

" 3. Valero

Valero, another shipper, contends that FERC erred
by denying it reparations in Opinion No. 435-B. Valero
argues that because FERC found that SFPP [*1310]
charged it unjust and unreasonable rates in Opinion No.
435-A, FERC had an obligation [**125] to award repa-
rations to it as well. FERC responds that because Valero
was not a party to OR92-8, the Commission properly
rejected Valero's claim that it is entitled to reparations
"in the same manner” as the shippers in OR92-8. Valero
may be correct that it is entitled to reparations, but we
agree with FERC that it is not so entitled in this particu-
lar proceeding.

Valero's complaint involves distinct issues from the
complaints at issue in this case, and accordingly FERC
reasonably denied it recovery in these proceedings. This
case concerns shippers who filed their claims prior to
August 1995, The timing of their complaint matters, be-
cause FERC determined that they were entitled to repara-
tions only for over-charges during the two years preced-
ing the filing of their complaints. In contrast, Valero --
then Ultramar Diamond Shamrock - filed its complaint
in November 1997. ARCO Products Co., 82 FERC P
61,043, 61,183 (1998). That complaint was docketed as
OR98-2, separsate from the docket at issue here, OR92-8,
consolidated with other complaints filed after August 7,
1995, and all held in abeyance with an opportunity to
amend the complaints based on the findings in this
[**126] proceeding. The post-August 7, 1995 com-
plaints were consolidated in a proceeding separate from

" OR92-8 because those complaints involve different test

periods and cost factors from those addressed in OR92-8.
Bocause Valero filed its complaint in 1997 -- and be-
cause, as FERC points out, Valero's reparations will be
determined based upon a different test period and cost
factors, and will be limited to the two years prior to the
filing of Valero's complaint - it may well not be entitled
to the same reparations as shippers who filed in 1994,
Accordingly, Valero must have its reparations claims
adjudicated in the OR98-2 proceedings.

Valero's arguments do not convince us otherwise.
Valero alleges that FERC's failure to provide reparations
to Valero is directly contrary to the plain language and
intent of the JCA. Under Section 8 of the ICA , injured
shippers are provided a right of action for damages. See
49 US.C. app. f# 8 (1988). But FERC's denial of repara-
tions in Opinion No. 435-B is perfectly consistent with
this provision. FERC did not hold in that order that Va-
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lero was not entitled to reparations. Rather, FERC de-
ferred consideration of Valero's entitlement. [**127)]
Accordingly, FERC's decision is consistent with the
ICA.

Valero argues that under A.J, Phillips Co. v. Grand
Trunk Western Ry. Co., 236 U.S. 662, 665, 59 L. Ed. 774,
35 8. Cr. 444 (1915), its party status in OR92-8 "is of no
moment in awarding reparations.” Pet. Joint Brief on
Rate and Reparations Issues 28. While A.J. Phillips held
that finding a rate unreasonable “inured to the benefit of
every person that had been obliged 1o pay the unjust
rate," A.J. Phillips, 236 U.S. at 665, it also recognized
that a shipper’s right to reparations turns on the timely
filing of its complaint, and its rights are limited by that
complaint. Id. at 665-66 ("But while every person who
had paid the rate could take advantage of the finding that
the advance was unreasonable, he was obliged to assert
his claim within the time fixed by law"). Here, Valero —
which filed its complaint in 1997 - is not entitled to the
same reparations as the shippers who filed in 1994, since
Valero's reparations will be determined upon a different
test period and cost factors, and will be limited to the
two-year pericd prior to the filing of Valero's complaint.
See 49 US.C. app. B 16 [**128) (3}(B) (1988). Thus,
deferring consideration of Valero's claim is consistent
[*1311}  with AJ. Phillips Co. While there is some
commonelity of issues between Valero's complaint pro-
ceeding and OR92-8, OR92-8 is not dispositive of Va-
lero's reparations claims. Therefore Valero must await
adjudication of its reparations claims in OR98-2,

4. BP West Coast Products and Chevron

Petitioners allege that because both BP WCP (for-
merly ARCO Products Co.) and Chevron (formerly Tex-
aco Refining and Marketing, Inc.) were injured by
SFPP's East Line rates and both jointly filed — on Janu-
ary 14, 1994 — a complaint, FERC violatad the ICA by
denying them reparations. FERC denied both of these
entities damages from the East Line rates because they
stated no claim regarding the East Line rates in their
complaints. We again agree with FERC.

ARCO's and Texaco's complaint simply did not
challenge the East Line rates. While their complaint ref-
erenced Tariff No. 15 along with other tariffs, which
includes East Line rates, that reference was not specific
to any rate, but alleged only that shippers shipped petro-
leum pursuant to one or more of those tariffs. That vague
reference fails to state a cognizable [**129] complaint
against the East Line rates, since otherwise the allega-
tions solely concerned West Line rates. ARCO's and
Texaco's complaint alleged, instead, that their "shipments
basically originate in California and are transported by
SFPP to Phoenix and Tucson.” Transportation from Cali-
fornia into Arizona occurs only on the West Line. Con-

sistent with that allegation, the complaint addressed the
grandfathering of the West Line rates, and sought repare-
tions, at the least, from the date of the filing of their
complaint, which is the standard for grandfathered rates.
The affidavit submitted in support of the complaint con-
cluded that "SFPP's rates on its West Line System ex-
ceed the rates that would result from an appropriate ap-
plication of the Commission's ratemaking methodology
by a significant amount.” SFPP, L.P., No. OR92-8-000,
Affidavit of Marsha K. Palazzi 2 (Jan. 18, 1994). No
mention of the East Line rates is made in the complaint
or the supporting affidavit. Thus, the complaint was only
applicable to the West Line rates. See SFPP, L.P., 68
FERC at 61,582. Under these circumstances, the Com-
mission reasonably interpreted the complaint to state a
claim only with [**130] regard to the West Line rates,
and BP WCP and Chevron were properly denied repara-
tions for the East Line rates.

ARCO's October 2, 1992, intervention in OR92-8
does not change this result, see Rate Br. 32, since BP
WCP's stated ground for intervention was its "direct in-
terest” in the "new origin point and applicable rates at
East Hynes.” As the East Hynes station is on the West
Line, this intervention likewise stated no claim with re-
gard to the East Line rates.

5. Chevron

On September 23, 1992, Chevron filed a protest
concerning SFPP's reversal of the flow of the "six-inch
line" between Tucson and Phoenix, and SFPP's modifica-
tion of its pro-rationing policy. On August 3, 1993,
Chevron filed a complaint alleging that SFPP's East Line
rates were unjust and unreasonable. Chevron demanded
reparations "for the period beginning two years preced-
ing the filing of the Complaint.”

The Commission properly calculated Chevron's East
Line rate reparations based on Chevron's 1993 complaint
challenging those rates. See supra at 14 n.2, While Chev-
ron argued that its 1993 complaint should relate back to
its 1992 protest, the 1992 protest did not challenge the
East Line rates, but {**131] rather only challenged flow
reversal on one of SFPP's [*1312] lines and its capacity
allocation procedures.

Chevron now contends that its East Line reparations
should be based upon the date of its 1992 protest because
the Commission treated the protest as a complaint. The
Commission, held, however, that “the scope of the com-
plaint proceeding shall be defined by the issues raised by
El Paso and Chevron which caused these proceedings to
be instituted.” SFPP, L.P., 63 FERC P 61,275, 62,769
(1993). Chevron's protest "complained against the rever-
sal of one of SFPP’s lines and its capacity allocation pro-
cedures, but did not complain against the East Line rates
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as such.” Opinion No. 435-A, 97 FERC at 61,514 n.55.
Because the protest did not complain about the East Line
rates, the Commission properly found that the protest did
not trigger reparations for the East Line rates, and dated
Chevron's right to reparations from Chevron's August 3,
1993, East Line complaint. SFPP, L.P., 97 FERC P
61,138 61,623-24 (2001) (citing SFPP, L.P., 65 FERC P
61,028); see also SFPP, L.P.,, 102 FERC P 61,073,
61,183-84 (2003).

The ALJY's {**132] determination that reparations
demands could relate back to earlier-filed complaints
does not aid Chevron. As the ALJ recognized, an
amendment to a pleading may relate back when it arises
out of the same transaction or occurrence set forth in the
original pleading. Fed. R. Civ. P. 15(c)(2). Because the
Commission found that Chevron's original protest did
not concern the East Line rates, but rather only the prac-
tice of prorationing and reversal of the "six inch line,”
however, Chevron's claim for East Line rate reparations
cannot relate back to that protest. The Commission rea-
sonably determined that Chevron's 1993 complaint,
which first stated a claim with regard to the justness and
reasonableness of the East Line rates, was the proper
basis for determining Chevron's right to reparations.

For the reasons given above, we affirm the decisions
of the Commission in awarding reparations and deny the
petitions for review in full to the extent they challenge
FERC's reparations order.

CONCLUSION

In conclusion, we affirm the decisions of the Com-
mission and deny the petitions except as follows: As
regards the West Line rates, we grant the petition
{**133] and remand with respect to the Commission’s
decisions that the Watson enhancement and turbine fuel
rates are grandfathered under the EPAct. We also remand
with respect to the Commission's determination that
changes in tax allowance policy constitute "substantially
changed circumstances” under the Act. As regards the
East Line rates, we reverse the Commission's decision to
rely on Lakehead insofar as it pertains to tax allowances,
and thus grant the petition and remand the Commission's
determination regarding the proper tax allowance for
SFPP. We also grant the petition and remand for the
Commission to determine and explain an appropriate
allocation of the civil litigation costs between the West
Line and East Line shippers. Finally, we grant the peti-
tion and remand for the Commission to address SFPP's
request to recover its reconditioning costs.
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PANEL:

[**1} Before Commissioners: Pat Wood, 111, Chairman; Nora Mead Brownell, Joseph T. Keitiher, and Suedeen G.
-~ Kelly

OPINION:
- {*62,139]

L Summary
- i. This order addresses a June 24, 2003, Phase ] initial decision (ID) nl on compiaints against SFPP, L.P.'s (SFPP) in-

terstate rates for the years 1996, 1997, 1998, and 2000. Those complaints alleged that SFPPs rates or charges on its

West, East, North, and Oregon Lines, and for its Watson Station Drain Dry facilities were unjust and unreasonable, The
- principa) issue addressed by the ID is whether the complainants have satisfied the threshold "changed circumstances”

standard in Section 1803(b) (1) of the Energy Policy Act of 1992 n2 (EPAct) and thus may seek a just and reasonable

determination under Section 15(1) of the Interstate Commerce Act (ICA). n3 This threshoid standard requires a showing

of evidence that establishes that a substantial change has occurred after the date of enactment of the EPAct in the eco-
- nomic circumstances of the pipeline which were a basis for the rate, nd and is referred to here as the "substantialty

changed circumstances” standard.
- nl Texaco Refining and Marketing, Inc., gt gl v. SFPP, 103 FERC P 63,055 (2003} (Texaco Refining). The

Sepulveda Line cost issues in Docket No. 1S98-1-000 were remanded to the instant proceedipg by the Commis-
sion's orders in Docket No. OR98-11-000 reported at 702 FERC P 61,240 (2003) and 104 FERC P 61,136

- (2003).

[0‘2]
-

n2 Energy Policy Act, Public Law 102-486 (1992), 106 Stat. 2776 (1992).

n3 49 App. US.C. 15(1) (1988).
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n4 Section 18G3(b) 1) provides in part that no person may file a complaint against a rate that is deemed to

be just and reasonable under Section 1803(a) of the EPAct [a grandfathered rate] unless evidence is presented to
- the Commission which establishes that a substantial change has occurred after the date of the enactment of the

Act in the economic circumstances of the oil pipeline which were a basis for the rate; or in the nature of the serv-

ices provided which were a basis for the rate.
-

2. The Administrative Law Judge (ALJ) found that the substantially changed circumnstances standard had been satisfied

- with regard to: SFPP's West Line rates for 1996, 1997, 1998, and 2000; the North Line for 1997, 1998, and 2000; the

Oregon Line for 1997, 1998, and 2000; and in the case of the Watson Station Drain Dry facilities, for all years for which
complaints were filed. After making those determinations, the ALJ further held that SFPP's rates for the West, North,
[**3]) and Oregon Lines were not just and reasonable for any of the years at issue, nor were the Watson Station Drain

- Dry charges. The ALJ also held that SFPP's East Line rates were not just and reasonable in the years 1997, 1998, and
2000. The ALJ further concluded that it was necessary to resolve issues regarding SFPPs cost structure in a Phase [I of
this proceeding in order to establish just and reasonable rates.

3. SFFP, the Association of Oil Pipelines (AOPL), and Chevron Products Company {Chevron) filed exceptions to the
1D. Briefs opposing SFPP's and the AOPL's exceptions were filed by all other participants, n5 while SFPP filed in op-
position to Chevron's, On review, the Commission affirms most of the ALT's conclusions on the interpretation of the
- statute, but modifies the ALJ's method for making the specific calculations used to determine whether there are substan-
tially [*62,140] changed circumstances. The Commission affirms the ALJ's findings of changed circumstances on the
West Line, and the Commission reverses the ALJ's findings of changed circumstances on the North and Oregon Lines.
[ssues regarding the Watson Station Drain Dry facilities are now pending before the D.C. Circuit Courtof [**4] Ap-
peals and will be addressed once the Court rules on those issues.

nS Western Refining Company, L.P. (Western Refining); Chevron; the Commission Trial Staff (Staff);
ConocoPhillips Company (Conoco), Valero Marketing and Supply Company, and Ultramar Inc., filing jointly
{Uitramar/Tosco); BP West Coast Products LLC (BP WCP) and ExxonMobil Oil Corporation (ExxonMobil},
filing jointly (Indicated Shippers); and Navajo Refining Company, L.P. (Navajo).

4. The Commission also affirms the ALJ's initial conclusion that rates and charges for the West Line were not just and
reasonable for the years at issue. The Commission also affirms the ALJ's rulings on procedural and evidentiary points
and his conclusion that SFPP's East Line complainant shippers are eligible for reparations, The ALJ thus is authorized
1o proceed with Phase II to resolve West Line cost-of-service issues. In avthorizing this continuation into Phase 1§, the
- Commission expects the ALJ to bring the proceeding to an early conclusion.

5. On review here, theCommission [**5] determines a cost-of-service issue regarding the acquisition write-up of
SFPP's rate base on December 31, 1998, rather than referring the issue to Phase I1. The Commission concludes that the
write-up is inconsistent with Commission policy.

6. Upon a final resolution of the outstanding cost-of-service issues by the Commission, SFPP will be required to make

- compliance filings establishing the specific rates and charges to be applied prospectively from an effective date to be
established by the Commission. The Commission will set the procedures for any compliance filings and for calculating
any reparations that may due.

- 11. Background

7. The instant proceedings are a sequel to the protracted litigation between SFPP and several of its oil pipeline custom-
- ers that began with the filing of a complaint against SFPP's East Line rates in Docket No. QR92-8-000 on September 2,
1992. n6 A series of complaints filed through August 7, 1995, asserted that SFPP's rates for its West Line between Los
Angeles and Arizona and those for its East Lines between El Paso and Arizona were unjust and unreasonable. These
complaints were consolidated with Docket No.OR92-8-000, and were addressedby Opinion [**6] No. 435, issued
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-
January 13, 1999, n7 its rehearing orders in Opinion Nos. 435-A and 435-B, nB and ending with the acceptance order of
SFPP's compliance filings in Docket Nos. OR92-8-020 and -021 on June 5, 2003. n9
-
n6 SFPP, L.P., 65 FERC P 61,028 (1993), reh'g denied. 66 FERC P 61,210 (1994).
- n7 Seg SFPP, L.P., 86 FERC P 61,022 (1999) (Opinion No. 435). A full procedural history of the relevam
complaints is provided in Opinion No. 435 at 86 FERC 61,058-60.
- n8 SFPP, L.P., 91 FERC P 61,135 (2000) (Opinion No. 435-A). SFPP, L.P., 96 FERC P 61,281 (2001)
(Opinion No. 435-B), SFPP, L.P., 100 FERC P 61,353 {2002) (Order on Rehearing and Compliance Filings).
See also, SFPP, L.P., 102 FERC P 61,073 (2003) (Order on Compliance Filing).
<
n9 SFPP, L.P., 103 FERC P 61,287 (2003).
-

**7

8. In those orders the Commission addressed (1) the "substantiaily changed circumstances” standard with regard to

complaints against SFPP's West Line rates for the period before August 7, 1995, and (2) cost-of-service issues regarding
- the East Line. The Commission found that the complainants had based their case on a one year cost-of-service for the 12
months before the EPAct became effective, and not on the economic circumstances that underlay the challenged West
Line rates in the year those rates were established, j.¢., 1989 in the case of the West Line rates, which were filed with
the Commission in early 1989. n10 The Commission thus concluded that the complainants had failed to meet the sub-
stantially changed circumstances standard. Further, because SFPP's East Line rates were not grandfathered under the
EPAct, the Commission addressed the justness and reasonableness of those rates, determined that they should be re-
duced prospectively for all shippers as of August 1, 2000, and ordered reparations for those shippers that had filed com-
- plaints against those rates. nl 1

n10 Se¢ Opinion No. 435, 86 FERC at 61,067-68; Opinion No. 435-A, 91 FERC at 61,500.
- [“8]

- n11 The cited orders are on appeal to the United States Court of Appeals for the D.C. Circuit. BP West
Coast Products LLC, et al,, v. FERC, Nos. 99-1020, et al. (consolidated).

9. Additional complaints were filed against SFPP's rates in 1996, 1997, and 1998. When the Commission issued Opin-

ion No. 435 in January 1999, the Commission issued a contemporaneous order permitting complainants to amend their
- pending complaints in light of the rulings in that Opinion. n12 The amended complaints, which were filed in January

2000, were consolidated with the pending complaints that had been filed after August 7, 1995, and set for hearing. n13

Additional complaints filed in August 2000 were likewise consolidated and were set for hearing. n14 As noted, the ID

issued on June 23, 2003. The time for filing briefs on exceptions and briefs opposing exceptions was extended, the latter
- being filed on September 5, 2003.

nl2 SFPP, L.P., 86 FERC P 61,035 (2000).

L _J
nl3 SFPP, L.P., 91 FERC P 61,142 (2000).
[‘.91
L J
nl4 SFPP, L P, 92 FERC P 61,244 (2000).
-k
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10. The complaints filed after 1995 differed from the earlier series in that most chatlenged all of SFPP's rates, not just
those of SFPP's East and West Lines. Thus, the challenges in the consolidated dockets here are directed against the
West Line rates from Los Angeles to Phoenix and Tucson, Arizona, the East Line rates from El Paso to Phoenix and

- Tucson, Arizona, the North Line rates from Oakland to Reno, Nevada, and the Oregon Line rates between Portland and
Salem. Complaints were also filed against SFPP's charges for the operation of its Watson Station Drain Dry facilities
and its Sepulveda Line, both located in SFPP's Los Angeles origin market. The Drain Dry [*62,141) Facilities are used
to assure that oil is inserted into SFPP's systemn at mainline operating pressures. The Sepulveda line connects certain

- refineries and storage facilities at Sepulveda Junction to SFPP's trunk system at Watson Station. The proceeding regard-
ing the latter rates for service on Line 109 between Sepulveda Junction and Watson Station was held in abeyance
[**#10] until a recent Commission ruling that SFPP had not established that it lacked significant market power for
- transportation services over the Sepulveda line. n15
nlS SFPP, L.P., 102 FERC P 61,240 (2003), reh'g denied, 104 FERC P 61,136 (2603).
-
- 11. The ID reviewed the various complaints filed in 1996, 1997, 1998, and 2000 in detail, including the dates that they

were filed and the rates at which each filing was directed. n16 While all these dates need not be repeated here, the date

that each of the complaints was filed is significant for at least two reasons, First, if a rate is grandfathered under the

EPAct, any attempt to show substantially changed circumstances must be based on circumstances occurring after the

- date of the EPAct and before the filing of the complaint. n17 Second, if the complaint does satisfy the substantially
changed circumstances standard, Section 1803 (b) of the EPAct provides that reparations of grandfathered rates are due
only from the [**11] date of the complaint forward to the date on which any new rate is set prospectively. The dates of
the complaints against the East Line rates, which are not grandfathered, will aiso determine whether reparations will be

- due, since only those complaints filed before new rates were set for the line on August 1, 2000, are eligible for repara-

tions.

- nl6 ID at P. 68-77.

n17 Opinion No. 435-A, 91 FERC at 61,500 and Section 1803(b) of the EP Act.

@ 12. The balance of this order reviews the ALJ's interpretation of Section 1803 of the EPAct and its application to the
rates charged for service over SFPP's West, East, Narth, and Oregon Lines. While the issue of whether the Sepulveda
Line (Line 109 between Sepulveda Junction and Watson Station) is grandfathered was not formally before the ALJ at
the time the ID issued, he nevertheless ruled on the matter. n13 The parties have briefed that issue and the Commission
bt at this time can resoive the issue. It is uncontested that the East Line rates are not grandfathered and those [**12] com-
plainants need not meot the substantially changed circumstances standard for those rates. For the East Line rates the
issue thus is whether they are just and reasonable under Section 15(1) of the ICA.

-
n18 ID at P. 34 and 33. The ALJ made the same determination in the Sepulveda line proceeding now con-
solidated with this case, on July 25, 2003. /04 FERC P 63,022 (2003) atP. 4.
-
ITI. Discussion
- 13. The central issue in Phase 1 of this consolidated proceeding is the proper interpretation and application of Section
1803(b)(1) of the EPAct. That section provides that a rate deemed to be just and reasonable under the EPAct, ig,a
-
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- :
grandfathered rate, may be challenged only if a complainant presents evidence to the Commission which establishes that
a substantial change has occurred after the date of enactment of the Act:
-
(A) in the economic circumstances of the oil pipeline which were a basis for the rate; or
- (B) in the nature of the services providedthat were a basis for the [**13] rate;

14. The issues addressed here center on Subparagraph A, a substantial change "in the economic circumstances of the oil
- pipeline which were a basis for the rate..." and the procedures to be used in applying that standard, Whether some of the

rates at issue are actually grandfathered under the EPAct is another issue that is addressed, since rates that are not grand-

fathered may be challenged without a complainant meeting the substantially changed circumstances threshold. Subpara-
- graph (B} of Section 1803(b)(1) is not at issue.

15. In Opinion No. 435, the Commission concluded that a “substantial change” is more than a "material change," and

that Congress would not have adopted the word "substantial” if the conventional accounting threshold of ten percent, or

another relatively low quantity, were meant to be the test for establishing substantially changed circumstances. The

Commission also addressed whether a complainant must establish that there has been a substantial change to every rate

design clement that may be the economic basis for a challenged grandfathered rate in order to meet the substantiaily

- changed circumstances standard. The Commissionconcluded that this is not [**14] the case, holding that a substantial
change could be established by one or a number of rate elements, thereby triggering an investigation under Section
15(1) of the ICA as to whether the rate is just and reasonable. n19

-
n19 86 FERC at 61,065-66.
-
16, The Commission further held in Opinion No. 435 that the number of rate elements that significantly affect the eco-
nomic basis for most rates is relatively small, and that the basic ones are volumes, asset base, operating costs, and, per-
- haps, capital costs. Since these elements in turn are most likely to influence the oil pipeline's revenue requirements and

return, the Commission stated, complainant must establish substantial change to one or more of these important ele-
ments that are the basis for a grandfathered rate and explain why this change is likely to have rendered that rate unjust
and unreasonable. The Commission also concluded that in assessing whether the substantially changed circumstances

- standard had been met, any change must have occurred after the date [**15] of enactment of the EPAct, and must be
measured against the economic assumptions embodied in the grandfathered rate. n20

- n20 Id. at 61,067.

[*62,142)
- A. The ALJ's Determinations

17. The ALJ addressed how the substantially changed circumstances standard of Section 1803(b) of the EPAct should
be construed, developed a methodology for measuring whether there had been substantially changed circumstances, and

“ applied that methodology to determine whether there were substantially changed circumstances for the West, North, and
Oregon Lines and for the Watson Station Drain Dry Facilities. The ALJ also determined that the Watson Station Drain
Dry Facilities and Sepulveda Lines were not grandfathered, and that reparations would be available to shippers on the
- East Line if the rates for that line were not found to be just and reasonable in the complaint years at issue.
18. In construing Section 1803(b}) of the EPAct, the ALJ generally adopted theCommission's analysis in Opinion Nos.
- 435,435-A, and 435-B. He concluded that Section [**16] 1803(b) requires that substantially changed circumstances
must occur after the effective date of the EPAct but before the date of a complaint, and must be measured against the
economic circumstances in the year in which a grandfathered rate was established (filed). He also concluded that the
-
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measurement of change could be based on one or more important cost tactors, such as volumes, rate base. total allowed
return, and changes in tax rates and income tax allowances.

19. To measure whether there were substantially changed circumstances, the ALJ identified three difterent points in
time, denoted "A" "B," and "C": "A" 1o represent the year that includes the economic basis for a grandfathered rate, Le.,
the year when a grandfathered rate was filed and took effect; "B” to represent the 12-month period ending October 24,
1992, the date of enactment of the EPAct; and "C" to represent the year when a complaint was filed. The AL]J then con-
cluded that @ measurement to determine whether there were substantially changed circumstances required two compari-
sons. The first. to see if there was a substantialchange in economic circumstances from the date the rate became effec-
tive, "A", to the {**17] date the complaint was filed, "C”, compared the cost factors at "A" 1o the cost factors at "C" to
obtain a percentage difference relative to "A," L.e., (C-A)/A. If this comparison showed subsiantially changed circum-
stances, the ALJ then compared the cost factors at "B" to the cost factors at "C” relative 1o "B." Le., (C-B). B, to see if
the substantial changes occurred after "B," the date of enactment of the EPAct.

20. As a final step before deciding whether there were substantially changed circumstances, the ALJ addressed what
"A." the year grandfathered rates took effect, should be for each of the West, North, and Oregon Lines. For the West
Line the ALJ determined that "A" was 1989 and that the cconomic basis for the rates filed in that vear was a cost-of-
service study submitted by SFPP. For the North Line the A1.J determined that "A" was also 1989 and that the economic
basis for those rates was a cost-of-service study for the North Line submitted by SFPP. For the Oregon Linc the AL
determined that A" was 1984, the vear the rates were established. The ALJ concluded, however, that therewas no evi-
dence of record that would enable a determination of the economic basis for [**18] the Oregon Line rates. In the ab-
sence of such evidence, the ALT examined the period afier "B” to determine if there had been a substantial change in
economic circumstances between "B” and "C," relying on cost-of-service information such as changes in volumes. rate
base, allowed returns, income tax rates, and incoine tax allowances. The AlJ also addressed the Watson Station Drain
Dry rates. focusing on the fact that the rate base of those facilities had been fully recovered after the date of enactment
of the EPAct. The ALJ's methodology and cenclusions and objections thereto are reviewed below.

B. The Commission's Determinations

21. This portion of the order addresses the ALYs conclusions and methodology tor analyzing substantially changed cir-
cumstances, the factors used in that analysis, and the findings for each of the lines and facilities at issue.

1. The Methodology for Measuring Changed Circumstances

22. As descnibed carlier, the ALJ's methodology compared different points in time to determine whether there had been
substantially changed circumstances. The ALJ held that change must have occurred after the date of enactment of the
EPAct and should be measured by the [**19] percentage difference (1) between C and A, compared to A, and (2) the
percentage difference between CC and B, compared to B. The ALJ properly concluded that any substantially changed
circumstances must occur after the effective date of the EPAct. The ALJ erred, however, by concluding that any change
that occurred between B, the EPAct effective date, and C, the complaint date. i.e.. C-B, should be evaluated relative to
B. Rather, the change from B to C properly should be evaluated relative to A, since the EPAct requires a showing that
there has been a change in the economic circumstances that were a basis for the rate. i.e., a change compared to A. That
formula, i.e., (C-B)/A, was supported by the Commission’s Trial Staff. The ALJ's use of a cumulative change from A to
C is not needed to make this compurison,

23. As an example, assume the value for A is 100, B is 120, and C is 140. A comparison using the ALJ's approach of
(C-B)/B would require comparing a change of 20 to B, or 120, and would result in a 16.7 percent change. The EPAct,
however, requires that the change afier the EPAct, C-B, or 20, be compared to the basis of the rate, A, or 100. This
would resultin a 20 [**20] percent change. If information regarding A is not readily available. however. only then
would it be appropriate to compare any B to C change relative to B, as the ALY did in addressing SFPP's Oregon 1ine.
[*62.143]

24. When the value of B is less than A, however. the appropriate comparison is the change trom A to C relative to A.
Le., (C-A)A. This would apply to those factors that would be expected 10 increase in a changed circumstances situation.
such as volumes. As an example. assume A is 100, B is 80 and C is 100. The change from B to C is 20, or a change of
20 percent relative to A, while the change from A to Cis 0. Since the EPAct provides that evidence of a substantial




Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

- Page 7
106 F.E.R.C. P61,300, *; 2004 FERC LEXIS 585, **

change in the circumstances that were the basis for a grandfathered rate is necessary to challenge the justness and rea-
sonableness of that rate, it only makes sense to conclude that such a change must reflect an increase above the basis, i.e,,
above A, in this example a value of 100. In this instance, using a comparison of C-B relative to A would reflect a
change from some point that is less than the basis value of A, j.e,, from 80 to the basis value, 100, in the example. This
comparison would reflect [**21] a change not in the basis for a grandfathered rate but rather in a value that is less than
the basis for the rate.

25. Similerly, for factors expected to decrease, such as costs and rate base, the formula also would be (C-A)/A when the
value for B is greater than A. If A is 100, for example, B is 120, and C is 100, this formula would reflect no change
above A, the basis for the rate, at C. Again, using a comparison of C-B relative to A instead, would reflect a change
from a point greater than the value of A, and thus would not reflect a change in the basis for the rate.

26. The comparisons thus would be inconsistent with the EPAct. The ALJ acknowledged that a comparison of C-B rela-
- tive to A could lead to illogical results in these situations, but he discarded it completely in favor of (C-B)/B rather than
adopting an approach that would account for such situations. Congress may have assumed that on the effective date of
the EPAct, it was likely that oil pipelines would have had grandfathered rates that had been in effect for long periods
and thus would have values at B that differed from those that long before at A were the bases for those grandfathered
rates. That, however, is [**22] not always the case, On SFPP's West Line, for example, the volumes declined from
60,480,000 in 1989, which is A, to 52,160,000 at the enactment of EPAct, which is B. Volumes on SFPP's North Line
likewise declined. See Appendix A, Table 1. Similarly, the West Line rate base for 1992 is greater than that for the base
- period 1989. See Appendix B, Table 3.

2. The Factors 1o be used for Measuring Change

- 27. In making his determinations of whether there were substantially changed circumstances for the various rates at is-
sue here, the ALJ reviewed the following major cost factors: total volumes, income tax rate, income tax allowance, and
allowed total return in the case of the West Line, together with some composite evidence prepared by Uftramar; 021
volumes, mcome tax rate and income tax allowance in the case of the North Line; n22 and volumes, income tax and

. income allowance in the case of the Oregon Line. n23
- n2] IDatP. 117,118-19, 120, and 121-22.
n22 1D at P. 200-2002 and 202-204.
-
n23 ID at P. 231-233 and 240-250.
- [**23)

28. SFPP attacks this methodology on several grounds. First, it asserts that the ALJ relied in several cases on only one
factor rather than several as is required by Opinion No. 435, that he failed to evaluate realized compared to projected

- returns, and that his decision places undue emphasis on the L akehead tax allowance adjustment. n24 SFPP also asserts
that the ALJ excessively relied on cost-of-service considerations. n25 The Complainant Parties and Staff reply that the
ALJ did rely on more than one factor in most instances, that Opinion 435 specifically states the reliance on one or more
factors is appropriate, and that the factors the ALJ used were consistent with the direction in Opinion No. 435.

-
n24 Lakehead Pipe Line Company, L.P., 71 FERC P 61,338 (1995), reh'g denied, 75 FERC P 61,181 (1998)
- (Lakehead).
n25 SFPP also argues that the ALJ improperly required the preparation of cost-of-service studies for each of
- the complaint years at issue and for the 12 months prior to the effective date of the EPAct in 1992. Given the
novel nature of this proceeding the Commission affirms the ALJ's decision to require cost-of-service studies for
the years at issue. To the extent that SFPP prepared several such studies for each year to defend its theories on
changed circumstances, that was its choice. Given the nature of the case, the cost-of-service evidence presented
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-
was helpful in validating the methodology adopted by the Commission and resolving disputes regarding the ju-
risdictional status of the rates for the North and Oregon Lines.
-
[‘ ‘24]
29. The ALJ's reliance on a few important cost-of-service factors in making his determinations was consistent with
- Opinion No, 435 where the Commission identified the rate elements it considered would significantly affect the eco-
nomic basis for most rates. However, the ALJ did not examine one factor, rate base, that is an important component of
allowed return and a major factor that can affect a pipeline's return. He also relied too extensively on the changes in tax
- rates and tax allowances, which the Commission concludes below can lead to anomalous results. The ALJ's use of vol-
ume changes and allowed total return as major cost factors is affirmed. Volumes measure the growth or decline of the
pipeline's business and are a good proxy for revenue growth. Allowed total return reflects the permitted return that
would be permitted given its current rate base and the current weighted cost of capital. Changes in this cost factor there-
- fore reflect changes in the rate base as well as changes in the cost of capital.
30. Changes to the rate base also reflect the increase and decrease in pipeline assets that may occur from additional in-
- vestment, retirements, or the decline in rate base thatoccur [**25] as assets of different vintages are depreciated under

the Commission's [*62,144] Opinion No. 154-B cost methodology. n26 The size of the rate base directly influences the
return because the allowed rate of return is applied 1o it, thus determining the dollar amount of the return, As such, it is
likely to be a significant factor because of the large amount of fixed costs present in a capital-intensive industry like oil
- pipelines. It is a figure carried on the company's books and should be readily allocated to a specific service based on the
capital line items and related accrued depreciation recorded in the pipeline's property accounts.

- n26 Williams Pipe Line Company (Opinion No. 154-8), 31 FERC P 61,377 (1985), which was the first case
establishing the Commission’s current method for determining oil pipeline costs. The methodology has been ap-
plied in subsequent cases but continues to be referred to as the Opinion No.154-B methodology.

31. The ALJ aiso concluded that a change in regulatory policycould [**26] establish substantially changed circum-

- stances. The ALJ therefore applied the so-called Lakehead tax allowance policy n27 in analyzing SFPP's income tax
aliowance. n28 The Lakehead case held that a pipeline partnership could take an income allowance only for the portion
of the partnership interests that would be subject to double taxation on income distributions, primarily by corporate

OWTIETS.
L 4
127 See Lakehead Pipe Line Company, L.P., 71 FERC P 61,338 (1995), teh'g denied, 75 FERC P 61,181
(1998) (Lakehead). It was applied to SFPP's cost-of-service in Opinion No, 435, 86 FERC at 61,102-04.
-
n28 Opinion No. 435, 86 FERC at 61,070-71.
-

32. SFPP objects to the ALJ's reliance on the Lakehead policy in determining substantially changed circumstances. It

- asserts that the Commiassion itseif described Lakehead as a continuation of existing Commission policy, and that in
OpinionNo. 435 the Commission applied Lakehend to reparations [**27] for the calendar year 1992, SFPP further as-
serts that use of the Lakchead policy reflects a more fundamental error of including regulatory changes as a factor in the
ALJ's determinations, if those changes occurred after the rate at issue was established. The Complainant Parties and

- Staff assert that SFPP's position has no merit because the Lakehead policy was announced in 1995 and became Com-
mission policy only at that time. They further argue that the Commission expressiy held in Opinion No. 435 that regula-
tory change was one factor to be addressed in evaluating whether there are substantially changed circumstances.

-
33. The Complainant Parties and Staff are correct that the Commission has previously determined in Opinion No. 435
that Congress did not reject changes in regulatory policy as a consideration in determining whether there are substan-
tially changed circumstances. Moreover, SFPP's specific arguments regarding the Lakehead policy are without merit.
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The policy was not final until after rehearing in the Lakehead proceeding was decided in 1996, and unti! that date pipe-
line partnerships were free to takethe full income tax allowance. In fact, SFPP did so in preparing [**28] the cost-of-
- service evidence it produced in 1989 to justify its West and North Line rates.

34. While Lakehead may have represented an evolution of Commission policy, this is only in the sense that the Com-
mission has a long-standing policy that an income tax allowance should be permitted only for taxes that are actually
- incurred. n29 The argument that the policy was decided before 1992 because the Commission applied the policy in de-
termining SFPP's 1992 reparations is equally specious. The Commission explicitly stated in Opinion No. 435 that it was
following the standard procedure of applying current policy to the year at issue in the context of setting a reasonable
rate. n30 This ruling applied as well to the reparations for 1993. The determination of rate reasonableness in either year

- did not address the relevance of Lakehead to determining whether there had been substantially changed circumstances
to the economic basis of a rate.

« n2% Lakehead, 75 FERC at 61,594-95.

- n30 Opinion No. 435 at 61,104.

[‘.29]

- 35. The Commission also concludes, however, that the [akehead policy should not be used as a stand-alone factor in
addressing whether there have been substantially changed circumstances. The application of the policy in this case has
already involved extensive discovery and litigation regarding its scope, which will vary from year to year as ownership

- ratios change. Because of these year to year variations, application of the policy involves the complexities associated

with a full cost-of-service study n31 and shoul be utilized only in that context. Moreover, as the analysis of the North
and Oregon Lines in the next part of this order indicates, there can be a very large reduction in income tax allowance in
the years since 1992 even if many of the other principal cost factors, and in fact the total cost-of-service, increased after
- 1992. n32 For this reason the Commission reverses the ALJ to the extent that he relied on the use of the Lakehead factor
outside the context of a full cost-of-service analysis in making his determinations.

- n31 See UIT-42 at 63-67 for the depth of detail that can be involved in this issue.
[“30}

n32 See Appendices C and D, tables 5 and 7 comparing the years 1992 and subsequent years.

- 3. The Determinations for the Individual Facilities

36. There are two major steps involved in determining whether there has been a substantial change in the economic cir-
cumstances of each of SFPP's lines and facilities. The first step is determining what is the economic basis for the rate on
- each line and facility, which goes to finding when the particular rates became effective and what were the economic
factors underlying those rates. [*62,145] The second step is determining whether there has been a substantial change 1o
that economic basis. These steps are applied here to SFPP's West, North, and Oregon Lines. Since whether arate is
- grandfathered determines if a changed circumstances finding must be made by the Commission, the issue of whether the
Sepulveda Lino are grandfathered is also reviewed here.

37. As has been discussed, the Commission concludes that the ALJ applied an incorrect formula when making determi-
- nations regarding substantially changed circumstances. However, much of the data the ALJ reliedon [**31] in making
those calculations was correct, including updated cost-of-service information provided by SFPP at his direction and
volume information provided by the Trial Staff and SFPP. Relying on this information, the Commission reevaluated
- whether there were substantially changed circumstances by applying the correct formula. This revised analysis is re-
flected in the tables and charts in the Appendices to this order. These tables and charts illustrate each of the changed
circumstances calculations made here.
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-
38. Appendix A displays the volumes for each of SFPP's lines and percentage changes in volumes for each line. Appen-
dices B, C, and D display for the West, North, and Oregon Lines charts and graphs showing the change in absolute

- numbers of volume, rate base total allowed return, tax allowence, and cost-of-service trends for each of those lines. Cer-

tain charts also compare the import of the ALJ's two formulas [(C-A)/A and (C-BYB] and that used by the Commission

[(C-B)/A]. n33 When the overall trends are consistent, as in the case of the West Line, the conclusions of the ALJ and

the Commission are the same. This is not the case, however, for the North and Oregon Lines due tothe [**32] fact that
- the costs of those lines increased after 1992.

n33 The figures the Commission used in making its determinations are highlighted.

2. The West Line
i. The Economic Basis for the Rates.

39. The ALJ determined that for SFPP's West Line rates the economic circumstances that were the basis for those rates
were the "TOP Sheets" SFPP submitted to the Commission in on January 4, 1989, to justify the 25 cent per barrel in-
- crease to Tucson that became effective in February 1989, and thereafter a reinstated rate to Phoenix that became effec-
tive in early April 1989. n34 He further concluded that the rates were established on the date that they became effective.
He also concluded that any change in the economic circumstances that were the basis for the West Line rates must be
measured against the cost-of-service factors contained in the "TOP Sheets" submitted to the staff, particularly the fore-

- casted volumes that were used in those sheets.

- n34 "TOP Sheets" are normally cost-of-service data that is submitted by Staff to support its testimony in a
cost-of-service proceeding. In the instant case the cost data prepared by SFPP was submitted to the Commission
steff to justify a rate filing. Since the parties use the nomenclature “TOP Sheets,” here the order uses the same
term.

L J

[“33]
- 40. SFPP argues on exceptions that the economic basis for the West Line rates is reflected in its settlement offer to the

Airline-Intervenors in a February 26, 1988 letter from Mr. Abboud, an officer of SFPP, to Mr. John Cleary, counsel 10
the Airline-Intervenors. That letter, together with other correspondence, resulted in a settlement agreement between
SFPP and the Airline-Intervenors in March of 1988. n35 SFPP further argues that the economic circumstance for the
- West Line rates should be determined by the volumes SFPP expected to flow over the West Line once those volumes
reached the capacity upon which the 1998 expansion of that line was predicated (the mature volumes).

- n35 Exs. JIMA-10 and JMA-5 through 9.

41. SFPP also asserts that the filing with the Commission in 1989 of the revised Phoenix and reinstated Tucson rates
after the completion of the West Line expansion did not establish the rates, but that they were established by negotia-
tion. SFPP also argues that the Commission rejected the use of test yeardata [**34] as the economic basis for a rate in
- Opinion No. 435, and thus the use of the 1989 "TOP Sheets" is incorrect. SFPP argues that the Commission should use
its projected 1991 "mature” volumes of 74.7 million barrels per year as the volume component for comparing any sub-
sequent changes to its 1989 West Line rates. n36

-
n36 Derived from Ex. IMA-10, p. 3 of §.
-
42, The Complainant Parties and the Commission Trial Staff support the ALJ, arguing that there were no exact rate lev-
els established by Mr, Abboud's letter to Mr. John Cleary, or by the 1988 Settlement itself. They argue that the 1988
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L]
Settlement only established a 25-cent cap for the increase of any rates to recover the increased investment in the West
Line, together with a bar to challenging those rates for a five-year period afier the filing of Tariff 88. n37 They further

- assert that neither the 1988 Settlement nor Mr. Abboud's letter to Mr. John Cleary establishes what volumes would be
used to design the rates, and that the volumes submitted to the FERC Staffin the [**35]) 1989 "TOP Sheets" should con-
trol.

« n37 Tariff 88 was filed to rollback SFPP's previous increases to the West and East Line Rates filed in 1987.

See Ex. JMA-5 and Ex. IMA-18 at 22.

L)
43. The Complainant Parties and the Commission Trial Staff further argue that if SFPP had used its anticipated long

- term volumes, then the Commission Staff would have required a lower rate based on those higher volumes. Finally,
they argue that the Commission rejected the use of 1992 as a test year in Opinion No. 435 because it was the wrong year
to use to determine the economic {*62,146] basis for the rate, not because the use of a cost-of-service approach was
inherently incorrect. They state that the ALJ correctly adopted the1989 top sheet volume of 60.4 million barrels per an-

- num as the volume component of the economic basis for SFPP's West Line rates.
44, The Commission agrees with the arguments of the complainants and the Commission Trial Staff and thus affitms

- the ALJ. First, it is clear that the rates for the West became effectivein early [**36] 1989, and as such were established

once they became effective without suspension; the issue here is to determine the economic basis for those rates. The

economic basis for those rates is the "TOP Sheets” that were submitted to the Commission's Oil Pipeline Board for its

review in January 1989. As pointed out by Complainant parties, SFPP's own documentation indicates that SFPP ex-
- pected a critical review by the Staff and the burden would be on SFPP to convince the il Pipeline Board, which had
authority to suspend the rates, not to do so. n38 SFPP anticipated and planned for the submission of documentation to
the Oil Pipeline Board to justify the modified West Line rates, n39 and recognized that any rates developed pursuant to
the March 1983 Settlement were not in themselves justified by the 1988 Settlement. n40 In fact, SFPP therefore pre-
pared a three-volume study to justify the rates and submitted the entire study to the Commission Staff. SFPP asserts that
this study included forecasts ofthe 1989 and 1991 volumes. n41 As SFPP anticipated, prior to SFPP's January 1989
submission to Staff, the Commission took no action to accept any specific rates under the terms of the 1988 Settlement.
- [**37]

n38 Seg Exs. JMA-3 at 11, IMA-14 at 2, UIT-6, and UIT-45.

-
n39 See Ex. JAM-22at 1.

- nd0 See Ex. UIT-46 at 11-12 and Ex. IMA-18, passim.

- nd41 Ex. JMA-1 at 20, as reflected in Ex. JMA-26.

-

45, In acting on the 1988 Settlement, the Commission - specifically declined to accept specific rates, holding that the
rates actually filed pursuant to that Settlement would be reviewed to determine if they were just and reasonable, and that
firms that were not party to the 1998 Settlement and the Commission Trial Staff could challenge those rates when filed.
hat n42 Given its own expectation that the 25 cent increase would be embedded in rates that would have to pass Staff re-
view, and the extensive justification SFPP prepared, the Commission concludes SFPP's argument that the detailed filing
submitted to Staff has no relevance to its definition and justification of the West Line rates has no merit. The Commis-
- sion therefore finds that the only effect of the 1988 Settlement was to permit SFPP 1o increase the [**38] rates on its
West Line by up to 25 cents a barrel once the West Line expansion was completed. nd3 Before the rates were actually
filed in early 1989, there was no agreement on the specific size of the increase, which SFPP had indicated might be less
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than 25 cents, nd44 and equally important, the volumes upon which the rates would be premised. The Abboud letter is
inadequate to establish the economic circumstances for the basis of the West Line rates,
-
nd2 SPPL, Inc., 45 FERC P 61,242 (1988) at 61,715.
- n43 See Ex. UIT-46.
n44 See Ex. JIMA-8 (SFPP-21), p 2, IMA-12 (SFPP-25), p. 13 of 20, and JMA-14 (SFPP-23), p. 2 of 4.
-
- 46. At bottom, SFPP's position is essentially grounded in its financial expectations in expanding its West Line. SFPP

argues that when corporations make investments of the magnitude of the West Line, the expected returns will be real-

ized (the realized returns) only when anticipated utilization is achieved. Thus, the improvements are expected to under-

perform in [**39] the early years with full returns being achieved in later years. Under this theory, the conditions de-
- scribed in the Abboud letter reflect its corporate expectations from the expansion of the West Line, that the forecasted
volumes of 74.7 million barrels per annum embody the fulfillment of those expectations, and that these expectations
were embedded in the 1988 Settlement. SFPP therefore argues that changed circumstances should be measured against
those volumes and the economic returns that it expected to obtain when the expansion matured.

47. The difficulty in SFPP's position is that its initial internal corporate analysis for the West Line rates was specifically
designed in the context of the regulatory framework that existed at that time and in expectation of the Commission's

- review, or at least that of the Oil Pipeline Board. n45 SFPP anticipated that the rate level it deemed adequate to obtain a
14.1 percent incremental annual return would have to be justified in the context of a probable Oil Pipeline Board re-
view. Exhibit JIMA-3 is a project analysis for the West Lineexpansion prepared in October 1987. After discussing recent
changes in tax law, the document evaluates possible [**40) system wide returns after the completion of the project

- based on 74.5 percent equity capital structure, a 25 cent per barrel increase, and a 10 to 11 percent system wide regula-
tory return. The assumptions include a 50 percent roll back of pending rate increases on the West Line and a 100 per-
cent rol! back on the East Line. n46

-

n45 As pointed out by Trail Staff witness Pride, it was routine to provide information to the Qil Pipeline
Board to justify a filing as just and reasonable, including the filing of such information with the Secretary's of-
- fice before it was transmitted to Staff. Thus, if SFPP responded to a Staff data request regarding a proposed fil-
ing, that material might also be filed with the Secretary's office. See Ex. S-48 at 8-9. In any event, material sub-
mitted to the Commission staff to support a regulatory filing is binding on the party providing the material.

nd6 Seg Exs. JMA-3 and JMA- 14, Its internal analysis indicates that SFPP evaluated its West Line project
based on a review of anticipated cash flows and tax benefits from the accelerated amortization of the facility. In
determining its corporate return, SFPP did not intend to rely solely on the level of the rate increase in relation-
- ship to any regulatory cost-of-service it might present to the Commission staf¥.
- [**41] [*62,147)

48. Once the settlement was reached incorporating many of these features, Ex. JMA 14 indicates that an 18-cent per
barrel incremental rate (on top of the rollbacks) would have been sufficient to give SFPP a projected return on its in-
cremental investment in the West Line of 14.8 percent per year. n47 SFPP submitted the justification for proposed rates

- to the Commission in January 1989 based on the 60.4 million barrels in the "TOP Sheets”, Ciearly SFPP concluded that
this level of volumes would be adequate to meet its corporate goals. n48 SFPP's internal documents thus disclose that
the economic basis for the rate was embedded in the information eventually included in the January 1989 “TOP Sheets.”

- This is true even though, as SFPP asserts, the 1988 Settlement negotiations and the Settlement occurred in early 1988
and the rates themselves were not filed until 1989. There is no merit to SFPP's argument that there is no connection be-
tween the time frame in which the 1988 Settlement was negotiated and the preparation of the Top Sheets. The 1989
"TOP Sheets” reflect a well thought through plan to design and justify the new West Line rates.
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n47 This suggests that given SFPP's ability to increase the incremental rate by 25 cents, the returns might be
- even higher than those initially projected.
[0 t42]
L_J
n48 The Airline-Intervenors recognized that the return SFPP would earn on the expansion was sensitive 1o
volume levels and the capital structure of the firm, and that the proposed Settlement terms might lead to retums
- that could exceed that normally permitted under the Commission's regulatory procedures. See Ex. JMA-12 at
11-13
-
49. Complainant parties also correctly argue, if SFPP had actually used the theory it advances here to design the rates, it
would have had to use both the anticipated mature volumes, which SPFF projected to occur in 1991, and the mature
- costs, in order to obtain a determination at the Commission staff level that the proposed West Line rates were just and

reasonable. But this is not what SFPP did, It justified the rates based on the projected volumes of the first year of opera-
tion (1989) and based its cost estimates on the same year. If it had used the mature volumes (reflecting "realized re-
turns™) to justify the rates in the first year of the analysis provided to the Oil Pipeline Board, the result would most

- likely have been a lower rate, which would have meant lowerrevenues [**43] in the initial years. The practical result
would have been a greater probability of losses during the first two years of operations pending the achievement of ma-
ture volumes in 1991,

50. Thus, in order to maximize the probability that it would achieve its corporate return for its increased investment in
the West Line, and to minimize its regulatory risk, SFPP's best tactic under the circumstances was to include in its "TOP
Sheets” the minimum initial volume it believed would be acceptable to Staff, and then rely on the related growth as-

- sumptions to support obtain the return contained in its internal corporate analyses. In 1989, the test year approach SFPP
attacks here worked to its advantage given the growth SFPP believed would occur in later years. The Commission there-
fore concludes, contrary to SFPP's assertions, that the West Line rates were designed from the outset based on a strategy
of using the lowest forecast of volumes SFPP believed would be acceptable to the Commission staff based on the 25

- cent increase. Given the indefinite nature of the Abboud letter and SFPP's carefully thought-out regulatory strategy to

justify the 25 cent rate increase, the ALJ correctlyfound that {**44] the 1989 "TOP Sheets” were the best evidence of

the circumstances that were the economic basis for the West Line rates.

51. Finally, there is no merit to SFPP's argument that the ALJ's approach violates the Commission's rejection in Opinion
No. 435 of a test year as the economic basis for the rate. The Commission rejected the use of SFPP's 1992 cost-of -
service as the economic basis for the West Line rates because the year 1992 had nothing to do with the time at which the

- rates were established. The West Line rates were established early in 1989 and were tied to SFPP's completion of the
West Line expansion in the same time frame. Under this rationale, the use of the calendar years 1990 or 1993 as the
base year would have been equally arbitrary. In contrast, the "Top Sheets” submitted to the Staff in January 1989 were

- specifically intended as a justification for the very rates to be adopted in 1989. While the "Top Sheets” used a cost-of-
service format, they are as relovant as any detailed set of corporate pro formas that might be used to justify a pricing
decision that the corporation is about to make.

- ii. Analysis of Changed Circumstances

52. The ALJ found that therewere substantially [**45] changed circumstances for the West Line rates based on an in-
crease in volumes by 1996, changes in income tax rates and income tax allowance by 1996, and allowed total return by

- 1996. The ALJ further found there were substantially changed circumstances based on Ultramar's estimate of SFPP's
over-recovery when compared to SFPP's allowed total return. n49 The ALJ also found substantially changed circum-
stances for the years 1997, 1998, and 2000. n50 SFPP excepts on the grounds that the ALJ's analysis used the wrong

- volumes for the base year 1989, relied incorrectly on individual cost-of-service elements, and relied incorrectly on tax
rate and tax allowance factors. The Complainant Parties and Staff support the ALJ's rationale, asserting that in fact he
used more than one factor, that the factors were also combined based on a composite analysis by Ultramar, and that his
reliance on volumes, tax rate changes, and tax allowance factors is consistent with Opinion No. 435.



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

- Page 14
106 F.E.R.C. P61,300, *; 2004 FERC L.EXIS 585, **

-
nd9 IDatP. 117-122.
-
150 Ig. at P. 167, 173, and 179.
L _J
[**46] [*62,148])
§3. The Commission concludes that on the West Line there were substantial changes in the circumstances that were the
- basis for the Yuma, Calnev and West Tucson rates beginning in 1995, and for the West Phoenix rates beginning in

1997, based on cost decreases for the West Line and increases in volumes for those specific points. Since SFPP justified
its West Line rates utilizing a projected 1989 cost-of-service that did not allocate costs among those different delivery
points, the Commission agrees with the ALJ that it is appropriate to examine cost-of-service factors for all points on the

- West Line in the aggregate. Appendix B reveals that, compared to 1939, the allowed total return had declined by 17.77
percent between 1992 and 1995 and by 25.31 percent between 1992 and 1996 (Table 4). Table 6 of Appendix B reveals
that total cost of service had declined by some 16.61 percent between 1992 and 1995 and by 19.11 percent between
1992 and 1996.

54. Thus, as long as the volumes projected for each of the delivery points on the West Line at least equaled those con-

tained in the 1989 forecast, in general the yicld for each unit of throughput had increased by at least 16.61 percent be-
- tween1992 [**47] and 1995 based on the aggregate West Line cost-of-service that SFPP used to justify its rates in
1989. In fact, total volumes on the West Line increased some 16.4 percent in 1995 over 1989, suggesting a total in-
crease in return of over 30 percent in 1995 compared to 1989 when the volume increase is combined with the cost-of-
service decrease. n5! With a overall decline in expenses of 16.61 percent, based on SFPP's cost-of-service, combined
with an increase of overall volume of 16.40 percent, it is not surprising that Staff calculated a cost over-recovery for the
West Line as a whole of some 35.68 percent in 1995. When viewed as an aggregate, there were clearly substantially
changed circumstances for the West Line as a whole beginning in complaint year 1995 and in each complaint year
- thereafter: :

n51 The comparison is with 1989 instead of 1992 because volumes in 1992 were less than those for 1989.
- As has been discussed above, this requires that the 1989 value be used for measuring the change that occurred
after 1992. In the case of the 1992 rate base, the rate base was greater than the 1989 rate base, and therefore the
1989 figure must be used. Thus, in both these instances the formula used is C-A/A.

[O ‘48]

55. Section 1803(b) of the EPAct provides that evidence shall be submitted that establishes that there are "substantially
- changed circumstances has occurred in the to the economic circumstances of the oil pipeline that were a basis for the
rate” to the extent such evidence can be elicited. While this level of detail is not available for a cost-of-service analysis,
the Trial Staff included point-to-point flows for each origin and delivery point on the West Line (and the other lines) in
the record. Thus it is appropriate to look at volumes for individual points on the West Line, rather than in the aggregate,
to analyze whether there were substantial changes in the economic circumstances that were the basis for the rate at each
of those individual points. Accordingty, the Commission will review the four West Line points with deliveries in 1995
to determine if there are substantially changed circumstances for the rates at Yuma, CalNev, Phoenix, and Tucson.

56. As shown by Table 2 of Appendix B, volumes to Yuma were 9.44 percent higher in 1995 compared to the 1989
volumes at a time when overall costs-of-service were had declined by 16.61 percent in the same time frame. The 9.44
[**49] percent increase in volume, when combined with a 16.61 percent decline in the cost-of-service between 1992

- and 1995, compared 1o 1989, establishes there were substantially changed circumstances given a likely impact on return
in excess of 20 percent. The fact that volumes declined thereafter does not change the result, although this may suggest
the Yuma rates were not compensatory after 1995,

-
57. The increase in the CalNev volumes of 25.62 percent between 1992 and 1995 compared 1o 1989, and the 16,61 per-
cent decrease in SFPP's cost-of-service from 1992 by 1995, results in substantially changedcircumstances to the eco-

- nomic basis for those rates in 1995, The same conclusion applies to the rates to Tucson. While volumes consistently
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decreased from 1995through 1999, in absolute and percentage terms, the increase in volumes by 1995compared to 1989
amounted to 188 percent, due 1o a delay in substitution of West Line volumes for East Line volumes at Tucson. n52 The
- Commissionconcludes that there were substantially changed circumstances in the economicbasis for both the CalNev
and Tucson rates as of 1995,
- n53 The combined percentage change for the Yuma Line is 26.05 percent in 1995 and 26.65 percent for
Phoenix West in 1997,
[.‘50]
-
n52 See Ex. UIT-42 at pp. 26-30 for an explanation of this result.
58. The analysis of the Phoenix deliveries is similar. It appears that the volumes to Phoenix did not grow as fast as SFPP
- had anticipated in its 1989 cost-of-service filing and in fact had declined by 1992 compared to 1989, and had increased
by 1996 by only .68 percent over 1989 volumes. However, the increase in volumes between 1989 and 1997 was 7.56
percent compared to the 1989 base while cost-reductions between 1992 and 1997 were 19.09 percent compared to the
1989 base. The combined impact of the volume increase and cost decrease between 1992 and 1997, compared to 1989,
- is similar to that of the Yuma Line in 1995. n53 Thus, given the voluine increase of 7.56 percent in 1997, when com-
bined with the 19.09 percent decrease in costs by 1997, the Commissionfinds substantially changed circumstances as of
1997,
-
n53 The combined percentage change for the Yuma Line is 26.05 percent in 1995 and 26.65 percent for
Phoenix West in 1997.
- [**51] [*62,149]
b. The North Line
- i. The Economic Basis for the Rates
59. With regard 1o the North Line, the ALJ based his determination of substantially changed circumstances on a 1989
- cost-of-service study submitted to the Commission staff to justify the rate increase. n54 The Commission finds that to
be appropriate for the same reasons involving the West Line rates. SFPP did present an alternative theory, asserting that
rates for the North Line were constrained by truck competition at the time they were established. The Commission need
not address that argument here because it finds below that there were no substantially changed circumstances to the
- economic basis of the North Line rates based on its analysis of the major cost-of-service factors,
n54 ID at P. 197-98, These "TOP Sheets” blended that certain inter-and intrastate cost factors, which the
- Commission factored out during its review of the ID.
ii. Analysis of Changed Circumstances
-
60. The ALJ concluded that changes in volumes after 1992 did not justify [**52] a finding of changed circumstances.
The ALJ also found that there were substantially changed circumstances for the North Line rates for the complaint years
- 1997, 1998, and 2000 based on changes in the income tax rate and income tax allowances. SFPP excepted to this latter
finding on the grounds that the ALJ failed to recognize cost increases that occurred after 1992, including additional in-
vestments in the North Line. SFPP also asserts that the cost evidence reviewed incorrectly blends inter-and intrastate
cost factors.
-
61. Since earlier in this order the Commission has rejected the use of changes in tax rate and income tax allowances as
stand-alone factors, as a result the ALJ's determinations that rely on those factors are reversed. However, his conclu-
- sions on the volume issue are correct. Appendix C, Table 2, indicates that the increase in volumes at Reno, the point on
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the Nerth Line with the highest increase, after 1992, ranged from 11 percent to 12.53 percent for the years 1995 through
1999 when compared to 1989 with the exception of the year 1998, where the difference between 1992 and 1998 was
16.63 percent when compared to 1989. For the North Line as a whole the percentage [**53] increase in volumes after
1992 compared 1o 1989 was consistently less than 15 percent. Moreover, the percentage increase in total costs between
1992 and 1999 ranged for 4.66 to 17.34 percent and mitigated the percentage increase in volumes between 1992 and
1999,

62. Ex. S-51 demonstrates that there were three years (1995, 1996, and 1999) in which SFPP had large over-recoveries
of its North Line rates, as much as 23 or 24 percent in 1995 and 1996. Ex. UIT-42 at 4] likewise asserts that a restated
rate for 1996 and 1999 would be approximately 17 percent below the rate developed in the 1989 cost-of-service study,
and that most of this change occurred after 1992, However, the tables in Appendix C establish the contrary, suggesting
that any significant gains in profits and return occurred before 1992 because cost-of-service factors increased in an
amount sufficient to mitigate the effect of any gains in volumes. A 23 percent over-recovery is quite large, but the issue
- is not the level of the return but whether it has substantially changed since the enactment of the EPAct. A review of the
cost and revenue factors for the North Line after 1992 in relationship to the 1989 base year suggests [**54] that as
much as 50 percent of that return may be attributable to the years before 1992. Therefore Complainants have not estab-
lished that there were substantially changed circumstances for the North Line.

-
¢. The Oregon Line
i. Economic Basis For the Rates
-
63. Because no cost-of-service evidence was available for the Oregon Line for the calendar year 1985, the last time the
rates were increased and filed with the Commission, the ALJ relied on changes to the 1992 volumes, tax rates, and in-
- come tax allowance to determine if there had been a substantial change in the economic circumstances that were the

basis for the rate. n55 SFPP asserts first that this was wrong because the ALJ's analysis assumes a cost-of-service ap-
proach where none may have been involved. It asserts that his analysis also ignores the critical fact that SFPP greatly
expanded the Oregon Line in 1984, and that the increases in volume in the late 1998 and 1999 reflect the first time that
- SFPP began to transport volumes sufficient to recover its costs. SFPP asserts that no pipeline would expandits system in
the expectation of losing money.

- n55 1D at P. 231-233 and 240-250.

[**55]

- 64. The Commission concludes that the ALJ erred in part in his analysis of the Oregon Line. First, in the absence of
other evidence that addresses the year in which the rates were established, it might be reascnable to use 1992 as the base
year for measuring whether there was a change in the economic basis for the rate. As previously explained, one must

- examine whether there has been a substantial change in the economic circumstances that were the basis for the rate at
the time it was established, and whether such change occurred after the enactment of the EPAct. While a complainant
must show both prongs under the statute to show substantially changed circumstances that would trigger an investiga-
tion under Section 15(1) of the ICA, if a pipeline is unable to produce anything during discovery that bears on the eco-

- nomic basis of the rate at issue, it will not be permitted to defeat the purpose of the statute on the absence of evidence
absentoffering an alternative theory on its own behalf. [*62,150]

- 65. SFPP, however, is correct that it should be permitted to argue, as it did here, that, in the absence of evidence show-
ing the basis for its 1985 rates, the increase in volumes on the Oregon [**56] Line in 1998 and 1999 only began to fill
the expanded capacity after many years in which SFPP failed to recover its cost of service. By focusing only on the vol-
umes and tax factors, the ALJ unduly constrained his analysis and failed 1o properly determine whether the Oregon Line

- was recovering its cost-of-service. Therefore the Commission will review the cost-of-service information available here
1o determine whether there was likely to have been a substantial change in the economic circumstances that were the
basis of the Oregon Line rates.

-

li. Analysis of Changed Circumstances
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66. The ALJ found that there were no substantially changed circumstances for the Oregon Line rates for the complaint
years 1996 and 1997 with respect to volumes, but that there were substantially changed circumstances based on vol-
umes for the complaint year 1999. The ALJ also found that there was a substantial change in the income tax rate and
income tax allowancefor the complaint years 1997, 1998, and 2000. SFPP asserts that the 1999 finding does not allow
for the fact that the line was oversized in 1984, the fact that the line may not have recovered its cost of service, or for
offsetting cost increases [**57) that occurred in the years 1997, 1998, and 2000. The Complainant Parties support the
- ALDJ's rationale as consistent with Opinion No. 435,

67. The Commission finds that the ALJ erred in using the percentage change in income tax rates and income tax allow-
ances as a stand-alone factor to support his findings. As demonstrated by Tables 1,2, and 7 of Appendix C, even if 1992
is used as the base and volume changes are measured against it, the percentage change in rate base in the same period
works to offset those changes, and the increase in overall costs offsets it completely. In fact, the large increase in costs
parallels the increase in volumes, suggesting that much of the increase may have been variable costs, and inferentially,
- that there were large amounts of excess capacity in the line. This is consistent with SFPP's argument that the line was
performing below capacity for many years. In fact, Trial Staff Exhibit 51 suggests that in mostyears any over-recovery
was marginal or negative. The record as a whole thus supports SFPP's contention that the Oregon Line underperformed
for many years and has only recently begun to achieve design capacity and the likely volumes and revenues [**58] that

© were the economic basis for the rates. The Commission therefore concludes that there were no substantially changed
circumstances to the Oregon rates for any of the years at issue here,
- d. Sepulveda Line

68. The ALJ held that the Sepulveda Line was not grandfathered because the S-cent rate established by SFPP in 1993
was a new rate for an existing service with different contract terms and conditions than those of certain contracts for the

- transportation of petroleum products over the line that had existed prior to their expiration in late 1992 and 1993. SFPP
argues that, as in the case of the Watson Station Drain Dry Facilities, the rates were established by contract before the
effective date of the EPAct. The Complainant Parties and the Commission Trial Staff support the ALJ.

- 69. The Commission affirms the ALJ's conclusion that the 5-cent rate established by SFPP in 1993 was premised on an
entirely new rate structure. The priorrate for transportation over the Sepulveda line was 15 cents a barrel with an annual
revenue cap. Once the revenue cap was reached, there were no additional charges, and further volumes served to reduce

- the effective per barrel charge in any one [**59] calendar year. In contrast, the 5-cent rate did not provide for a reduc-
tion in the total revenues generated once a guaranteed revenue level was reached and total annual revenues could exceed
those generated by the prior rate. As such, the 5-cent rate was premised on entirely different business assumptions, in-
cluding the risk involved. n56 The S-cent per barrel rate was contained in new contracts, was not effective more than

- 365 days prior to the effective date of the EPAct, and therefore is not grandfathered.
nS6 See SFPP, L.P., 102 FERC P 61,240 (2003) atP 10.
-
F. Other Exceptions and Issues
- 1. The substantially changed circumstances standard.

70. The previous part of this order reviewed the ALY's determinations of whether there weresubstantially changed cir-
cumstances for particular facilities. On exceptions, SFPP and AOPL assert the ALJ's analysis relied too heavily on cost-

- of-service considerations that worked to undercut certain broader policy goals they claim are contained [**60] in the
EPAct. They argue that the ALJ adopted a relatively low level for the jurisdictional threshold, often approaching single
digit percentage changes for individual cost factors, in determining whether there had been a substantial change in the

- economic circumstances that were the basis for a rate. They conclude that a series of modest gains in operating effi-
ciency or growth could quickly result in cumulative changes in volumes, costs, tax factors, or returns that exceed the
relatively low numerical threshold adopted by the ALJ. They claim that this would subject more grandfathered rates to a
reasonableness review than is contemplated by the statute.

71. SFPP and AOPL further argue that the methodology adopted by the ALJ is inconsistent with the statement in Opin-
jon No. 561 that one [*62,151] advantage of the Commission's indexing methodology is that it permits a pipeline to
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-
keep a percentage of any efficiency gains. n57 They also assert thatthe ALT's determinations will encourage wasteful
and complex litigation between pipeline and shippers and undermine a Congressional desire to maintain rate stability
- and encourage investment in the oil pipeline industry. AOPL asserts that a more appropriate [**61] approach is to de-
fine the total economic circumstances of the firm, including exogenous factors, and to determine how changes in such
broader economic factors impact the economic basis of a rate. n58
- _
n57 Since the index is based on average increase in oil pipeline costs, a pipeline that has cost increases that
are less than the average may take an increase that exceeds the average, at least until such time a shipper "alleges
reasonable grounds for asserting that the rate is so substantially in increase of the actual cost increases incurred
- by the carrier that the rate is unjust and unreasonable.” 18 CF.R B 343.2(cX2).
n58 See Prepared Answering Testimony of Jeff D. Makholm, Ph.D. Ex. AOPL-1.
-
- 72. The parties opposed to SFPP argue that the approach adoptedby the ALJ is consistent with the guidance provided by

Opinion No. 435 and that his analysis relies on the cost factors the Commission stated would be appropriate. They fur-
ther argue that reliance on a cost-oriented approach to the substantially changed [**62] circumstances standard has not
discouraged investment in the oil pipeline industry. They cite as an example SFPP's current proposal to quintuple its
- investment in its East line. They also argue that the efficiency argument is not the focus of this statute and that SFPP's
and AOPL's rate stability arguments are without merit given the administrative orientation of the EPAct. They argue
that adopting SFPP's and AOPL's broader policy assertions would create an impossibly high barrier for the review of
grandfathered oil pipeline rates.

73. The Commission concludes that the central issue to be decided here is not whether the use of cost-of-service factors
is appropriate or inappropriate in and of itself, but the level of the threshold that results. The Commission has concluded
- that changes in tax rates and tax allowance should not be considered as a stand-alone cost factor is making such deter-
minations because this could lead to anomalousresults and result a threshold that does not adequately discourage chal-
lenges to grandfathered oil pipeline rates. Second, the Commission’s analysis here has used a reasonable threshold for
substantially changed circumstances. Third, the threat of ongoing [**63] litigation has not discouraged SFPP from pro-

- posing to at least quintuple its investment base in its East Line even though those rates are not grandfathered and are
now subject to review in this proceeding. In a related proceeding SFPP acknowledged that the resulting rates would be
subject to conventional cost-based regulation when they were filed. n59

-

n59 See SFPP, Order on Petition for Declaratory Order, 102 FERC P 61,089 (2003),P. 2,3, 5,9, and 27.

-

74. Regarding the argument for rate stability on floor, the legislative history of the EPA does indicate that rate stability

" is one goal of the EPAct. n60 However, this language does not mean that a challenge to existing rates based on a cost-

of-service approach is inappropriate. Rather, the mandate is to structure a threshold that restricts challenges to grand-
fathered rates that makes rate levels more predictable by limiting the disruptive influence of too frequent challenges.
Thus, while providing rate stability against ready challenge [**64] may be a concern under the statute, this does not
- suggest that a cost-oriented approach to substantially changed circumstances is inappropriate. n61 Moreover, the effi-
ciency gains to be achieved under the Commission's Opinion No. 561 indexing methodologies apply to all pipeline
rates, whether or not those rates are grandfathered under Section 1 803(a). There is no indication in the legislation that
grandfathered rates are entitled to a higher standard of protection on such broad policy grounds.

-
n60 SPFF cites language from the related floor comments, which it asserts states that the purpose of Section
- 1803(b) was to provide “increased rate certainty, limit the opportunity for future challenges to rates which had
been in effect without challenge for an extended period of time, and limit refund exposure with respect to such
rates.” 138 Cong Rec. S17684 (1992).
-
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n61 As stated by Robert C. Means on behalf of ARCO in Ex UIT 40 at 2-3: Its [Section 1803(b)'s] purpose
is to serve as a safety value. It permits the Commission to respond to cases were a rigid application of the grand-
- fathering rule would allow a pipeline to charge unacceptably high rates.
While that purpose is not sufficient to resolve detailed issues of interpretation and application, its does pro-
vide the framework within which those issues should be resolved. It implies that the goal in resolving such is-
- sues should be make successful challenges to grandfathered rates uncommon, but equally important not make
them practically impossible.
- [**65)
75. Finally, the Commission concludes that AOPL's argument that broader measures of economic change should be
used, including exogenous factors, falls outside the scope of the statute. AOPL provides no definition of its broader fac-
- tors and thus the Commission rejects this argument. n62
n62 For the limitations of analyzing discreet pricing decisions at such an aggregated level, see Hay and
- Morris, [ndustrial Economics - Theory and Evidence, Oxford University Press 1979, as summarized at pp. 22-23
and detailed in chapters 2, 4, and 9.
- 2, Basis for the Rate.

76. The substantially changed circumstances standard of the EPAct requires evidence of a substantial change in the eco-
nomic circumstances "which are the basis for the rate." SFPP asserts that the evidence submitted by the complainants
- and Staff on substantially changed circumstances is invalid because it addresses the economic characteristics [*62,152]
of rate groups, not individual rates. SPFF asserts that since their analysis is directed to aggregate volumes, [**66] oper-
ating revenues, and costs of|, for example, the Los Angeles to Phoenix rates, and not to the individual rates to specific
destinations between those points, it does not meet the statutory requirement. The Complainant Parties and Staf¥ re-

- spond that the SFPP has always justified its individual rates based on the total revenues required to cover the West Line
costs without distinguishing between the individual commodities that were moving between individual points. They
further argue that the argument is untimely because it was not raised before the ALJ, thus depriving Staff and complain-

- ants an opportunity to respond to the argument.

77. SFPP should have raised its argument before the ALJ. Failing te doso denies the Commission a complete record on

- which to base a decision on the record. n63 Here, however, the issue can be addressed without prejudice. The complain-

ant parties and Staff are correct that SFPP prepared the cost justifications for its rates on the West and North Lines by
developing costs for the entire line, and not applying those costs to specific delivery points on the lines, the specific
rates, or the individual commodities. To the extent that SFPP itself designed [**67] and justified the rates at issue by
- reference to the aggregated costs of all the rates in the year that the rates were established, then that portion of economic
basis for each individual rate can be evaluated on the same basis. In any event, Staff provided volume data for each
point on each line for every year at issue n64 and the Commission's review utilized that volume data. The Commission
rejects SFPP's argument that complainant’s order of proof is inadequate.

-
n63 Cf, Harris vs. Secretary, U.S. Department of Veteran's Affairs, 126 F.3d 339, 343 (D.C. Cir. 1997);
- Dole vs. Williams Enterprises, Inc., 876 F.2d 186, 189 (D.C. Cir. 1989).
n64 Sce Prepared and Direct Answering Testimony of Bonnie J. Pride, Ex. 3-12.
-
3. Cost of Service and Accounting Issues
78. ALJ concluded that there are 8 number of cost-of service issues that need further refinement in the second phase of
- this proceeding in order to determine the just and reasonable rate for some [**68] of the years at issue. The Commis-
sion agrees that the cost issues should be addressed in Phase 11. After resolving the cost issues the ALJ previously iden-
L]
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tified, as well as any that may be raised by this order, the AL) may make an initial determination of the appropriate
level for a just and reasonable rate for each rate and year remaining at issue.

79. There is, however, one issue that the Commission will address here due to its central role in determining just and
reasonable rates for the calendar year 1999 and leter. On December 31, 1998 SFPP wrote up its rate base to reflect a
purchase price adjustment for the premium over the regulatory return that Kinder Morgan Energy Partners (Kinder

- Morgan) paid to acquire SFPP in that year. As is shown on page 213, line 44, of SFPP's 1998 Form 6, net rate base, as
reflected in carrier property, was increased from $ 642,740,093 to § 1,232,374,000. The increase in the equity compo-
nent of SFPP's balance sheet (Page 113, Line 65) increased from $ 274,278,274 to § 1,062,269,257. The practical effect
of these two balance sheet increases is to greatly increase the allowed depreciation rate and the equity component of the

* cost of capital. The former [**69] serves to increase the total cost-of-service and the latter increases the cash return
permitted by the allowed total return on the increased rate base. This in turn would support significantly higher rates
that would have been the case prior to these changes in SFPP's 1998 Form 6.

-
80. Line 34 of Column F on page 213 shows that only $ 13,916,548 of the huge increase in SFPP's rate base and equity
component at the end of 1998 was for net physical improvements to its system. Thus the balance is the result of the

- write up of assets. The general rule on the write-up of assets acquired by one company from another is that such assets

must be included in the acquiring company's rate base for rate making purposes at no more than their depreciated origi-
nal cost, unless it can be shown by clear and convincing evidence that the acquisition results in substantial benefits to
the ratepayers. This is to prevent rate payers from paying for the same assets twice. It was well established by the date
- of the hearing in this proceeding that it was SFPP's obligation to address this issue, but it provided no evidence of record
that would meet the governing standard. n65 Therefore the parties are directed [**70] not to use the acquisition write-
up in designing rates for the calendar year 1998 and years thereafter. Moreover, SFPP was required to obtain Commis-
sion approval before making this accounting adjustment to its Form 6 and it failed to do so. n66 During this review the

- Commission found no evidence in its files that suggests that SFPP sought or obtained the required approvals. Therefore
SFPP is directed to file within 30 days afier this order issues for permission 1o include the acquisition write-up in
its1998 Form 6, and its Form 6 for all subsequent years.

-

n65 See Longhorn Pariners Pipeline, 73 FERC P 61,355 (1993).

d n66 See 18 C.F.R, Part 2352, General Instructions 3-11(c)1).

- 4. Whether the East Line are Eligible for Reparations

81. All agree that SFPP's East Line rates are not grandfathered. On exceptions, however, SFPP argues that the chal-
lenged rate must be so substantially in excess of the level of the indexed East Line rate established by Opinion No. 435

- before the [**71] Commission will entertain a complaint, It asserts that unless this standard is met, SFPP's East Line
shippers will not be eligible for reparations. [*62,153] The Complainant Parties and Staff respond that the substantial
divergence threshold applies only to the increase taken under the Commission’s indexing regulations, and does not ap-
ply to the levei of the underlying rate. They assert that since the underlying East Line rates are not grandfathered, the

- base rate remains open to challenge even if the increase under the indexing regulations does not substantially exceed the
cost increases actually experienced by the pipeline.

- 82. SFPP's argument is without merit. Section 343.2(c) of the Commission's regulations provides that a complaint filed
againat an indexed rate must allege reasonable grounds for asserting that the rate increase is so substantially in excess of
the pipeline's actual costincreases that the rate is unjust and unreasonable. Such a challenge must rest solely on a com-
parison of the changes in rates and costs from one year to the next, The complaints against SFPP's East Line, however,

- challenge SFPP's underlying rates rather than the rate increases established through indexing. [**72] As these underty-
ing rates are not grandfathered, complainants can proceed under Section 13(1) of the ICA to try and show under Section
15(1) of the ICA that the East Line rates are not just and reasonable. If the rates are found to be unjust and unreasonable,

- the Commission will prescribe new just and reasonable rate. The fact that a rate has been indexed does not preclude
reparations if the underlying base rate has been determined to be unjust and unreasonable. The Commission finds:
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-
83. There were substantial changes in the economic circumstances that were a basis for SFPP's Yuma, Tucson, and
CalNev rates as of 1995 and for SFPP's Phoenix rates as of 1997. These rates thus are no longer deemed to be just and
- reasonable as of 1995 and 1997, respectively. The ALJ shall address in Phase 11 of this proceeding the issue of just and
reasonable rates for the Yuma, Tucson, and CalNevrates for the complaint year 1996 and the West Phoenix rates for the
complaint year 1998, and for each succeeding year for which complaints were filed against those rates, consistent with
the discussion in this order.
-
84. The were no substantial changes in the economic circumstances that were a basis [**73] for SFPP's North Line and
Oregon Line rates as of any of the years at issue in.this proceeding. These rates thus continue to be deemed just and
reasonable.
-
85. The rate for SFPP's Sepulveda Line was not grandfathered at the time the complaints at issue here were filed. The
ALJ shall eddress in Phase II of this proceeding the issue of just and reasonable rates for the Sepulveda for each of the
- years for which complaints were filed, consistent with the discussion in this order.
The C ission Orders:
- {A) The initial decision is affirmed in part and reversed in part as described in the body of this order.
{B) This proceeding is remanded to the ALJ to consider in Phase II the issues as described above.
- (C) SFPP is directed to file within 30 days for permission to include the purchase price adjustment now reflected in
its Form 6 for the calendar year 1998 in that report and ineach of the reports filed in any of the years thereafter.
{D) The motion for oral argument before the Commission by BP West Coast Products LLC and ExxonMobil Cor-
poration is denied.
-
By the Commission.
- APPENDIX:
APPENDIX A — Comparison of West, North, and Oregon Lines
Table 1. SFPP Volume for Each Line
-
(a) ®) ()
V[1989] V{1992] V[1995] V[1996]
- Line (bbls) (bbls) {bbls) (bbls)
West 60,480,000 52,160,000 70,398,491 73,688,461
- North 12,465,000 12,059,000 13,951,489 13,801,898
Oregon N/A 12,812,000 13,631,189 13,715,688
- Source: West, North, and Oregon Interstate Volumes. See Exhibit No. ___ (54,
5-6, S-8) Protected. June 18, 2001.
[‘ ‘74]
- Table 1. SFPP Volume for Each Line
(c)
- V[1997] V([1998] V[1999]
Line {bbis) {bbls) (bbls)
West 76,391,251 76,600,714 77,701,618
L
North 13,822,380 14,330,911 13,901,625
Oregon 13,044,932 14,563,780 15,502,885
-
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Table 1. SFPP Volume for Each Line
- ©
V[1997] V[1998] V[1999]
Line (bbls) (bbls) (bbls)
-
Source: West, North, and Oregon Interstate Volumes. See Exhibit No. __ (5-4,
$-6, §-8) Protected. June 18, 2001.
- Table 2. Percentage Volume Change for Each Line
(a) (b) (c)
- V[1989] V[1992]
Line {bbls) (bbls) 1995 1996 1997 1998 1999
West 60,480,000 52,160,000 16.40% 21.84% 26.31% 26.65% 28.47%
- North 12,465,000 12,059,000 11.93% 10.73% 10.89% 14.97% 11.53%
Oregon N/A 12,812,000 6.39% 7.05% 1.82% 13.67% 21.00%
L}
Source: If b >/= a, then {(c-b)/a; Else if b < a, then (c-a)/a; for West and
North Initial decision methodology (c-b)/b. OR96-2-000, June 24, 2003, for
- Oregon
Percentage Volume Change for Each Line
[SEE FIGURE IN ORIGINAL]
-
Source: West, North, and Oregon Interstate Volumes. See Exhibit No. __ (5-4, 5-6, 5-8) Protected. June 18, 2001,
- Exhibit No. ___ (S-48)
FEDERAL ENERGY REGULATORY COMMISSION OFFICE OF MARKETS, TARIFFS AND RATES
ARCO Products Company, ¢t al, v. SFPP, L.P.
« DOCKET NO. OR96-2-000, [**75] etal.
PREPARED REBUTTAL TESTIMONY OF Bonnie J. Pride
- SEPTEMBER 17, 2001
WASHINGTON, D. C. 20426
-
0109190326.2
Exhibit No. ___ (8-51)
- SFPP Costs of Service 1995
Interstate
Revenues Revised COS<|>
Oregon Line $ 5,106,000 $ 5,214,000
North Line $ 15,347,000 $ 12,384,000
West Line $ 60,251,000 $ 44,406,000
East Line $ 19,460,000 $ 16,732,000
Sepulveda $ 1,156,000 $ 508,000
Watson $ 2,033,000 $ 434,000
Total Interstate $ 101,164,000 $ 78,736,000
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-l
SFPP Cost of Service 1996
- Interstate
Revenues Revised COS<1>
Oregon Line $6,173,000 $5.911,000
North Line $ 15,233,000 $12,258,000
- West Line $ 51,826,000 £ 42,982,000
East Line $ 21,675,000 $ 21,283,000
Sepulveda $ 1,050,000 $ 537,000
- Watson $ 2,106,000 $ 380,000
Total Interstate $ 106,056,000 $ 83,361,000
- SFPP Cost of Service 1997
Interstate
Revenues Revised COS<1>
- Oregon Line $ 6,004,000 $ 6,161,000
North Line $ 15,429,000 $ 14,429,000
West Line $ 63,931,000 $ 42,995,000
East Line $22,383,000 $ 19,438,000
- Sepulveda $ 981,000 $ 1,129,000
Watson $ 2,269,000 $ 389,000
- Total Interstate $ 110,997,000 £ 84,641,000
SFPP Cost of Service 1998
Interstate
- Revenues ) Revised COS<]1>
Oregon Line $ 6,780,000 $ 7,649,000
North Line $ 16,091,000 $ 14,658,000
- West Line $ 84,260,000 $ 43,457,000
East Line $27,131,000 $20,011,000
Sepulveda $ 965,000 $ 851,000
Watson $ 2,297,000 $ 395,000
-
Total Interstate $117,524,000 $ 87,013,000
- SFPP Cost of Service 1999
Interstate
Revenues Revised COS<]>
Oregon Line $ 7,130,000 $6,031,000
- North Line $ 15,429,000 $12,778,000
West Line $ 64,113,000 $ 42,262,000
East Line $ 24,581,000 $ 18,850,000
Sepulveda $ 452,000 $2,041,000
- Watson $ 2,264,000 $ 439,000
Total Interstate $ 113,969,000 $ 82,401,000
-
<1>Revised Cost of Service per Ganz' Exhibits Nos, _ SFPP-187(GRG-84) to
SFPP-216{GRG-113)
[“76]
- SFPP Costs of Service 1995 Excess Total Revenues
Interstate Revenues Qver Cost of Service
over Costs % change
-
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$ 262,000

$ 2,963,000
$ 15,845,000
$2,728,000
$ 658,000

$ 1,599,000

$ 22,428,000

Revenues
over Costs

$ 262,000
$2,975,000
$ 18,844,000
$ 392,000

$ 513,000
$1,728,000

$ 24,714,000

Revenues
over Costs

-$ 157,000

$ 1,000,000
$ 20,936,000
$ 2,945,000
-$ 148,000

$ 1,880,000

$ 26,456,000

Excess
Revenues
over Costs

-$ 869,000

$ 1,435,000
$ 20,803,000
$ 7,120,000
$ (14,000

$ 1,902,000

$ 30,505,000
Excess

Revenues
over Costs

17.11%
23.93%
35.68%
16.30%
129.53%
368.43%

28.49%

% change

443%
2427%
43.84%

1.84%
95.53%

454.74%

29.65%

% change

-2.55%
6.93%
48.69%
15.15%
-13.11%
483.29%

31.29%

% change

-11.36%
9.79%
47.87%
35.58%
13.40%
481.52%

35.06%

% change
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$ 22,428,000

$ 24,714,000

$ 26,456,000

$ 30,505,000
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Oregon Line $ 1,099,000 18.22%
North Line $ 2,651,000 20.75%
- West Line $21,851,000 51.70%
East Line $ 5,731,000 30.40%
Sepulveda -$ 1,589,000 -77.85%
Watson $ 1,825,000 415.72%
-«
Total Interstate $ 31,568,000 38.31% $ 31,568,000
- TOTAL $ 135,671,000
<1>Revised Cost of Service per Ganz' Exhibits Nos. ___ SFPP-187(GRG-84) to
SFPP-216(GRG-113)
[**77] APPENDIX B -- Comparative Figures for the West Line
SFPF Total West Line Volume
- [SEE FIGURE IN ORIGINAL]
- Source: West Line Interstate Volumes. See Exhibit No. ___ (S-4) Protected. June 18, 2001,
Table 1. SFPP West Line Volume Per Point
(2) (b (c)
-
West : V[1989] V[1992EPAct] V[1995] V[1996]
Points {bbls) (bbls) {bbls) (bbls)
Yuma 603,000 531,000 659,934 425,675
-
Calnev 21,957,000 23,341,000 28,965,880 31,518,562
- Phoenix W 36,450,000 26,870,000 35,615,075 36,697,244
Tucson W 1,470,000 1,418,000 4,234,239 3,870,184
- Luke W 0 0 923,363 1,176,796
William 0 0 0 0
- AFB
Total 60,480,000 52,160,000 70,398,491 73,688,461
- Source: West Line Interstate Volumes. See Exhibit No. ___ (S-4) Protected.
June 18, 2001.
Table 1. SFPP West Line Volume Per Point
-
©
West V[1997] V[1998] V[1999]
- Points (bbls) (bbls) {bbls)
Yuma 485,283 347231 368,275
- Calnev 32,534,730 33,497,773 34,417,627
Phoenix W 39,204,536 39,602,716 39,988,048
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Table 1. SFPP West Line Volume Per Point

- (8) (b) ()

West v[1989) V[1992EPAct] V(1995] V[1996]

Points {bbls) {bbls) (bbls) (bbls)
- Tucson W 3,004,226 2.860,684 2,370,428

Luke W 1,162,476 292,310 557,240
-

William 0 0 0

AFB
- Total 76,391,251 76,600,714 77,701,618

Source: West Line Interstate Volumes. See Exhibit No. __ (S-4) Protected.
- June 18, 2001.

[**78)

SFPP West Line Volume Per Point

- [SEE FIGURE IN ORIGINAL]

Source: West Line Interstate Volumes. See Exhibit No. __ (S-4) Protected. June 18, 20¢1.
- Table 2. West Line: Percentage Volume Change per Point

(a) (b) ()

L_J

West V([1989] V[1992]

Points (bbls) (bbls) 1995 1996 1997 1998 1999

Yuma 603,000 531,000 9.44% -29.41% -19.52% -42.42% -38.93%
L ]

Calnev 21,957,000 23,341,000 25.62% 3724% 41.87% 46.26% 50.45%
- Phoenix W 36,450,000 26,870,000 -2.29% 0.68% 7.56% 8.65% 9.71%

Tucson W 1,470,000 1,418,000 188.04% 163.28% 104.37% 94.60% 61.25%
- Luke W 0 0 N/A N/A N/A N/A N/A

William AFB 0 0 N/A N/A N/A N/A N/A
- Total 60,480,000 52,160,000 16.40% 21.84% 26.31% 26.65% 2847%

Source; If b >/= a, then {c-b)/a; Else if b < a, then (c-a)/a
- West Line: Percentage Volume Change Per Point

[SEE FIGURE IN ORIGINAL]

-

Source: West Line Interstate Volumes. See Exhibit No. __ (S-4) Protected. June 18, 2001,

Table 3. West Line: Percentage Rate Base Change
-«

Rate Base

(a) Base Period 1989 ($ mil) 162.439 Percentage Change

L _J
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-
(b) EP Act 1992 (§ mil) 163.043 (c-a)ya {c-b)b {c-b)/a
- 1995 140.291 -13.63% -13.95% -14.01%
1996 138.434 -14.78% -15.09% -15.15%
- (c) 1997 135.967 -16.30% -16.61% -16.67%
1998 130.403 -19.72% -20.02% -20.09%
-
1999 137.241 -15.51% -15.83% -15.88%
Source: If b </= a, then (c-b)/a; Else if b > a, then (c-a)/a
- [0079}
West Line: Rate Base Analysis
- (SEE FIGURE IN ORIGINAL]
Source: 1989 from O'Loughlin work papers. See Exhibit No. _ (UIT-1).
- April 3, 2001; Source: UIT-4 Protected Material.

1992 from O'Loughlin work papers. See Exhibit No. ___ (UIT-1). April 3, 2001;
Source: OR96-2 Ex. 256. SFPP 287, (UIT-11). July 15, 1996.
1995 from Ganz SFPP-197 (GRG-94). July 31, 2001

- 1996 from Ganz SFPP-198 (GRG-95). July 31, 2001

1997 from Ganz SFPP-199 (GRG-96). July 31, 2001

1998 from Ganz SFPP-200 (GRG-97). July 31, 2001

1999 from Ganz SFPP-201 (GRG-98). July 31, 2001

West Line: Percentage Rate Base Change
[SEE FIGURE IN ORIGINAL]

Source: 1989 from O'Loughlin work papers. See Exhibit No. __ (UIT-1).
April 3, 2001; Source: UIT-4 Protected Material.
- 1992 from O'Loughlin work papers. See Exhibit No. ___ (UIT-1). April 3, 2001;
Source: OR96-2 Ex. 256. SFPP 287, (UIT-11). July 15, 1996.
1995 from Ganz SFPP-197 (GRG-94). July 31, 2001
1996 from Ganz SFPP-198 (GRG-95). July 31,2001

“ 1997 from Ganz SFPP-199 (GRG-96). July 31, 2001
1998 from Ganz SFPP-200 (GRG-97). July 31, 2001
1999 from Ganz SFPP-201 (GRG-98). July 31, 2001
- Table 4. West Line: Percentage Allowed Total Return Change
Allowed Total Return
- (a) Base Period 1989 ($ mil) 19,534 Percentage Change
(b) EP Act 1992 ($ mil) 18,975 (c-a)ya (c-b)b (c-b)a
- 1995 15,504 -20.63% -18.29% -17.77%
1996 14,030 -28.18% -26.06% -25.31%
- () 1997 14,023 -2821% -26.10% -25.35%
1998 13,352 -31.65% -29.63% -28.79%
-
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1999 15,003 -23.20% -20.93% -20.33%

-

Source: If b </= a, then (¢c-bY/a; Else if b > a, then (c-a)/a

["80]
- West Line: Allowed Total Return Analysis

(SEE FIGURE IN ORIGINAL]

- Source: 1989 from O'Loughlin work papers. See Exhibit No. __ (UIT-1).

April 3, 2001; Source: UIT-4 Protected Material.

1992 from O'Loughlin work papers. See Exhibit No. ____ (UIT-1). Apri! 3, 2001,
- Source: OR96-2 Ex. 256. SFPP 287, (UIT-11). July 15, 1996.

1995 from Ganz SFPP-197 (GRG-94). July 31, 2001
1996 from Ganz SFPP-198 (GRG-95). July 31, 2001
1997 from Ganz SFPP-199 (GRG-96). July 31, 2001
- 1998 from Ganz SFPP-200 (GRG-97). July 31, 2001
1999 from Ganz SFPP-201 (GRG-98). July 31, 2001

West Line: Percentage Allowed Total Return Change
[SEE FIGURE IN ORIGINAL]

Source: 1989 from O'Loughlin work papers. See Exhibit No. _ (UIT-1).

April 3,2001; Source: UIT-4 Protected Material.

1992 from O'Loughlin work papers. S¢e Exhibit No. (UIT-1). April 3, 2001,
Source: OR96-2 Ex. 256. SFPP 287, (UIT-11). July 15, 1996.

- 1995 from Ganz SFPP-197 (GRG-94). July 31, 2001

1996 from Ganz SFPP-198 (GRG-95). July 31, 2001

1997 from Ganz SFPP-199 (GRG-96). July 31, 2001

1998 from Ganz SFPP-200 (GRG-97). July 31, 2001

* 1999 from Ganz SFPP-201 (GRG-98). July 31,2001
Table 5. West Line: Percentage Income Tax Allowance Change
- . Income Tax Allowance
(a)  Base Period 1989 ($ mil) 10,754 Percentage Change
- (b) EP Act 1992 ($ mil) 9,124 (c-a)/a (c-b)y/b {c-b)/a
1995 1,941 -81.95% -78.73% -66.79%
- 1996 1,673 -84.44% -81.66% -692%%
(c) 1997 1,811 -83.16% -80.15% -68.00%
ht 1998 2,198 -79.56% -75.91% -64.40%
1999 2,440 -717.31% -73.26% -62.15%
-p
Source: If b </= a, then (c-b)/a; Else if b > a, then (c-a)/a
[.‘81]
- West Line: Income Tax Allowance Analysis
[SEE FIGURE IN ORIGINAL]
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Source: 1989 from O'Loughlin work papers. See Exhibit No. _ (UIT-1}.
April 3, 2001; Source: UIT-4 Protected Material.
1992 from O'Loughlin work papers. See Exhibit No. __ (UIT-1). April 3, 2001;
Source: OR96-2 Ex. 256. SFPP 287, (UIT-11). July 15, 1996.
1995 from Ganz SFPP-197 (GRG-94). July 31, 20013
1996 from Ganz SFPP-198 (GRG-95). July 31, 2001
- 1997 from Ganz SFPP-199 (GRG-96). July 31, 200)
1998 from Ganz SFPP-200 (GRG-97). July 31, 2001
1999 from Ganz SFPP-201 (GRG-98). July 31, 2001

- West Line: Percentage Income Tax Allowance Change
[SEE FIGURE IN ORIGINAL)

Source: 1989 from O'Loughlin work papers. See Exhibit No. ___ (UIT-1).
April 3, 2001; Source: UIT-4 Protected Material.
1992 from O'Loughlin work papers. See Exhibit No. ___ (UIT-1). April 3, 2001; Source: OR96-2 Ex. 256. SFPP 287,
- (UIT-11). July 185, 1996.
1995 from Ganz SFPP-197 (GRG-94). July 31, 2001
1996 from Ganz SFPP-198 {(GRG-95). July 31, 2001
1997 from Ganz SFPP-199 (GRG-96). July 31, 2001

-
1998 from Ganz SFPP-200 (GRG-97). July 31, 2001
1999 from Ganz SFPP-201 (GRG-98). July 31, 2001
Table 6. West Line: Percentage Cost of Service Change
-
Cost of Service
(a) Base Period 1989 ($ mil) 56,918 Percentage Change
- {b) EP Act 1992 ($ mil) 53,860 {c-a)/a (c-b)D {c-b)/a
1995 44,406 -21.98% -17.55% -16.61%
- 1996 42,982 -24.48% -20.20% -19.11%
(c) 1997 42,995 -24.46% -20.17% -19.09%
- 1998 43,457 -23.65% -19.31% -18.28%
1999 42,262 -25.75% -21.53% -20.38%
- .
Source: 1f b </= a, then (c-b)/a; Else if b > a, then (c-a)/a
[..82]
- West Line: Cost of Service Analysis
[SEE FIGURE IN ORIGINAL)]
o

Source: 1989 from UIT4 Protected Material.

1992 calculated from 1992 from O'Loughlin work papers. See Exhibit No, __ (UIT-1). April 3, 2001; Source: OR96-2
Ex. 256. SFPP 287, (UTT-11). July 15, 1996.

- And Ganz SFPP 233 (GRG-130). July 31, 2001.

1995 from Ganz SFPP-197 (GRG-94). July 31, 2001

1996 from Ganz SFPP-198 (GRG-95). July 31, 2001

1997 from Ganz SFPP-199 (GRG-96). July 31, 2001

1998 from Ganz SFPP-200 (GRG-97). July 31, 2001

1999 from Ganz SFPP-201 (GRG-98). July 31, 2001

West Line: Percentage Cost of Service Change
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L
[SEE FIGURE IN ORIGINAL]
- Source: 1989 from UIT-4 Protected Material.
1992 calculated from 1992 from O'Loughlin work papers. See Exhibit No. ____ (UIT-1). April 3, 2001; Source: OR96-2
Ex. 256. SFPP 287, (UIT-11). July 15, 1996.
- And Ganz SFPP 233 (GRG-130). July 3t, 2001,

1995 from Ganz SFPP-197 (GRG-94). July 31, 2001
1996 from Ganz SFPP-198 (GRG-95). July 31, 2001
1997 from Ganz SFPP-199 (GRG-96). July 31, 2001
- 1998 from Ganz SFPP-200 (GRG-97). July 31, 2001
1999 from Ganz SFPP-201 (GRG-98). July 31, 2001

APPENDIX C - Comparative Figures for the North Line

-
SFPP Tots) North Line Yolume [**83]
[SEE FIGURE IN ORIGINAL]
L)
Source: North Line Interstate Volumes. See Exhibit No.  (5-6) Protected. June 18, 2001,
Table 1. SFPP North Line Volume Per Point
-
(a) ® (c)
- North V[1989] V[1992EPAct]
Points {bbls) (bbls) 1995 1996
Reno 11,625,000 11,148,000 12,916,253 12,909,324
- Nevada
ANG 0 0 109,658 40,065
(Reno)
. Fallon 840,000 911,000 925,578 852,509
NAS . '
- Total 12,465,000 12,059,000 13,951,489 13,801,898
Source: North Line Interstate Volumes. See Exhibit No. ___ (8-6) Protected,
- June 18, 2001,
Table 1. SFPP North Line Volume Per Point
(c)
-
North
Points 1997 1998 1999
- Reno 12,992,651 13,557,683 13,081,624
Nevada
ANG 91,766 48,043 29,043
- (Reno)
Fallon 737961 725,185 790,958
NAS
L
Total 13,822,380 14,330,911 13,901,625
-
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Table 1. SFPP North Line Volume Per Point
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(a) (b) (c)
North V[1989) V[1992EPACct]
Points (bbls) {bbls) 1995 1996
Source: North Line Interstate Volumes, See Exhibit No. _ {5-6) Protected.
June 18, 2001,
SFPP North Line Volume Per Point
[SEE FIGURE IN ORIGINAL)]
Source: North Line Interstate Volumes. See Exhibit No. ___ (S-6) Protected. June 18, 2001.
Table 2. North Line: Percentage Volume Change per Point
North Line (a) (b) (c)
Point V[1989] (bbls) V[1992] (bbls) 1995 1996
Reno 11,625,000 11,148,000 11.11% 11.05%
Nevada ANG
{Reno) 0 0 N/A N/A
Fallon NAS 840,000 911,000 1.74% -6.96%
Total 12,465,000 12,059,000 11.93% 10.73%
Source: [f b >/= a, then (¢c-b)¥a; Else if b < a, then (c-a)/a
[.084]
Table 2. North Line: Percentage Volume Change per Point
North Line (c)
- Point 1997 1998 1999
Reno 11.76% 16.63% 12.53%
Nevada ANG
- {Reno) N/A N/A N/A
Fallon NAS -20.60% -22.12% -14.29%
-
Total 10.89% 14.97% 11.53%
Source: If b >/= a, then (c-b)/a; Else if b < a, then (c-a)/a
-
North Line: Percentage Volume Change Per Point
[SEE FIGURE IN ORIGINAL]
-
Source: North Line Interstate Volumes. See Exhibit No. ___ (S-6) Protected, June 18, 2001,
Table 3. North Line: Percentage Rate Base Change
- Rate Base
(a) Base Period 1989 ($ mil) 36.12534* Percentage Change
(b) EPAct 1992 ($ mil) 27.742 (c-a)/a (c-b)b (c-b)/a
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-
Table 3. North Line: Percentage Rate Base Change
- 1995 29.745 -17.66% 722% 5.54%
1996 30.191 -16.43% 8.83% 6.78%
- (c) 1997 30.59 -15.32% 1027% 7.88%
1993 30.475 -15.64% 9.85% 7.57%
= 1999 29.153 -19.30% 5.09% 391%
Source: If b </= a, then (c-b)a; Else if b > a, then (c-a)/a
- *Percentage of Interstate Revenues
North Line: Rate Base Analysis
[SEE FIGURE IN ORIGINAL)

Source: 1989 from (UIT-10). Schedule No. 4. September 17, 2001.
1992 from Ganz SFPP 234 (GRG-131). July 31, 2001.
1995 from Ganz SFPP-192 (GRG-89). July 31, 2001
1996 from Ganz SFPP-193 (GRG-90). July 31, [**85) 2001
1997 from Ganz SFPP-194 (GRG-91). July 31, 2001
- 1998 from Ganz SFPP-195 (GRG-92). July 31, 2001
1999 from Ganz SFPP-196 (GRG-93). July 31, 2001

North Line: Percentage Rate Base Change
[SEE FIGURE IN ORIGINAL)]

Source: 1989 from (UIT-10). Schedule No. 4, September 17, 2001.
1992 from Ganz SFPP 234 (GRG-131). July 31, 2001.

1995 from Ganz SFPP-192 (GRG-89). July 31, 200!

1996 from Ganz SFPP-193 (GRG-90). July 31, 2001

- 1997 from Ganz SFPP-194 (GRG-91). July 31, 2001

1998 from Ganz SFPP-195 (GRG-92). July 31, 2001

1999 from Ganz SFPP-196 (GRG-93). July 31, 2001

Table 4. North Line: Percentage Allowed Total Return Change

)
Allowed Total Return
(a)  Base Period 1989 ($ mil) 4403 * Percentage Change
-
() EP Act 1992 ($ mil) 3,089 (c-a)a (c-byb (c-b)/a
1995 3,296 -25.15% 6.70% 4.70%
« 1996 3,062 -30.46% -0.87% 0.61%
(c) 1997 3,160 -28.24% 2.30% 1.61%
[ ]
1998 3,126 -29.01% 1.20% 0.84%
- 1999 3,206 -27.19% 3.7%% 2.66%
Source: If b </= a, then (c-b)/a; Else if b > a, then (c-a)/a
* Percentage of Interstate Revenues
-«
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North Line: Allowed Total Return Anslysis
[SEE FIGURE IN ORIGINAL]

Source: 1989 from (UIT-10). Schedule No. 1A. September 17, 2001.
1992 [**86] from Ganz SFPP 234 (GRG-131). July 31, 2001.

- 1995 from Ganz SFPP-192 (GRG-89). July 31, 2001

1996 from Ganz SFPP-193 (GRG-90). July 31, 2001

1997 from Ganz SFPP-194 (GRG-91). July 31, 2001

1998 from Ganz SFPP-195 (GRG-92). July 31, 2001

“ 1999 from Ganz SFPP-196 (GRG-93). July 31, 2001
North Line: Percentage Allowed Total Return Change
- [SEE FIGURE IN ORIGINAL]

Source: 1989 from (UIT-10). Schedule No. 1A. September 17, 2001.
- 1992 from Ganz SFPP 234 (GRG-131). July 31, 2001.
1995 from Ganz SFPP-192 (GRG-89). july 31, 2001
1996 from Ganz SFPP-193 (GRG-90). July 31, 2001
1997 from Ganz SFPP-194 (GRG-91). July 31, 2001

« 1998 from Ganz SFPP-195 (GRG-92). July 31, 2001

1999 from Ganz SFPP-196 (GRG-93). July 31, 2001

Table 5. North Line: Percentage Income Tax Allowance Change
-

Income Tax Allowance

{a) Base Period 1989 ($ mil) 3,150 Percentage Change

- (b) EPActi992($ mil) 1,161 (c-a)a (c-byb {c-bya
1995 393 -87.52% -66.15% -24.38%

- 1996 346 -89.02% -70.20% -25.87%

() 1997 386 -87.75% -66.75% -24.61%
- 1998 489 -84.48% -57.88% -21.33%

1999 494 -84.32% -57.45% -21.18%

-«

Source: If b </= a, then (c-b)/a; Elsc if b > a, then (¢-a)/a

¢ Percentage of Interstate Revenues

[‘ ‘87]
-

North Line: Income Tax Allowance Analysis
[SEE FIGURE IN ORIGINAL]

-

Source: 1989 from (UIT-10). Schedule No. 1A. September 17, 2001.
1992 from Ganz SFPP 234 (GRG-131). July 31, 2001.
- 1995 from Ganz SFPP-192 (GRG-89). July 31, 2001
1996 from Ganz SFPP-193 (GRG-90). July 31, 2001
1997 from Ganz SFPP-194 (GRG-91). July 31, 2001
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001
« 1999 from Ganz SFPP-196 (GRG-93). July 31, 2001

North Line: Percentage Income Tax Allowance Change
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[SEE FIGURE IN ORIGINAL]

- Source: 1989 from (U1T-10). Schedule No. 1A. September 17, 2001.
1992 from Ganz SFPP 234 (GRG-131). July 31, 2001.

1995 from Ganz SFPP-192 (GRG-89). July 31, 2001

1996 from Ganz SFPP-193 (GRG-90). July 31, 2001

- 1997 from Ganz SFPP-194 (GRG-91). July 31, 2001
1998 from Ganz SFPP-195 (GRG-92). July 31, 200!
1999 from Ganz SFPP-196 (GRG-93). July 31, 2001
- Table 6. North Line: Percentage Cost of Service Change
Cost of Service
- {(a) Base Period 1989 ($ mil) 17,457 Percentage Change
{b) EP Act 1992 (3 mil) 11,559 (c-a)/a {c-b)b (c-b)a
- 1995 12,384 -29.06% 7.14% 4.73%
1996 12,258 -29.78% 6.05% 4.00%
{c) 1997 14,429 -17.35% 24.83% 16.44%
- 1998 14,656 -16.05% 26.79% 17.74%
1999 12,778 -26.80% 10.55% 6.98%
Source: If b </= a, then {(c-b)/a; Else if b > a, then (c-a)/a
- *Percentage of Interstate Revenues
{‘.88]
North Line: Cost of Service Analysis
-
[SEE FIGURE IN ORIGINAL]
- Source: 1989 from (UIT-10). Schedule No. 1A. September 17, 2001.

1992 from Ganz SFPP 234 (GRG-131). July 31, 2001.
1995 from Ganz SFPP-192 (GRG-89). July 31, 200!
1996 from Ganz SFPP-193 (GRG-90). July 31, 2001
- 1997 from Ganz SFPP-194 (GRG-91). July 31, 2001
1998 from Ganz SFPP-195 (GRG-92). July 31, 200
1999 from Ganz SFPP-196 (GRG-93). July 31,2001

- North Line: Percentage Cost of Service Change

[SEE FIGURE IN ORIGINAL}

Source: 1989 from (UIT-10). Schedule No. 1A. September 17, 2001.
1992 from Ganz SFPP 234 (GRG-131). July 31, 2001.
- 1995 from Ganz SFPP-192 (GRG-89). July 31, 2001
1996 from Ganz SFPP-193 (GRG-90). July 31, 2001
1997 from Ganz SFPP-194 (GRG-91). July 31, 2001
1998 from Ganz SFPP-195 (GRG-92). July 31, 2001
- 1999 from Ganz SFPP-196 (GRG-93). July 31,2001

~ APPENDIX D -- Comparative Figures for the Oregon Line
SFPP Total Oregon Line Yolume

[SEE FIGURE IN ORIGINAL])
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-
Source: Oregon Line [nterstate Volumes. See Exhibit No. _ (S-8) Protected. June 18, 2001.
- Table 1. SFPP Oregon Line Volume Per Point
(b) (©)
- Oregon V[1992EPAct] 1995 1996 1997 1998 1999
Points (bbls)
Eugene 12,011,000 12,972,743 13,119,622 12,858,631 14,563,780 15,502,885
- Albany 801,000 658,446 596,066 186,301 0 0
Total 12,812,000 13,631,189 13,715,688 13,044,932 14,563,780 15,502,885
-«
Source: Oregon Line Interstate Volumes. See Exhibit No. __ (S-8) Protected.
June 18, 2001.
- [**89)
SFPP Oregon Line YVolume Per Point
- [SEE FIGURE IN ORIGINAL)
Source: Oregon Line Interstate Volumes. See Exhibit No. __ (S-8) Protected. June 18, 2001,
- Table 2. Oregon Line: Percentage Volume Change Per Point
(b) (c}
- Cregon V[1992EPAct] 1995 1996 1997 1998 1999
Points {bbls)
Eugene 12,011,000 8.01% 9.23% 7.06% 21.25% 29.07%
- Albany 801,000 -17.80% -25.58% -76.74% -100.00% -100.00%
Total 12,812,000 6.39% 7.05% 1.82% 13.67% 21.00%
-
Source: OR96-2-000. June 24, 2003, Judge stated (c-b)/b.
Oregon Line: Percentage Yolume Change Per Point (c-b)/b
* {SEE FIGURE IN ORIGINAL|
- Source: Oregon Line Interstate Volumes. See Exhibit No. ___ (S-8) Protected. June 18, 2001.
Table 3. Oregon Line: Percentage Rate Base Change
Rate Base
- (a) Base Period 1989 ($ mil) N/A Percentage Change
(b} EPAct 1992 ($ mil) 7,831 (c-b)b
1995 8,728 11.45%
-
1996 | 8,619 10.06%
- {c) 1997 8,532 8.95%
1998 8,814 12.55%
-
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an

Table 3. Oregon Line: Percentage Rate Base Change
- Rate Base

(a) Base Period 1939 (3 mil) N/A Percentage Change

1999 8,999 14.92%
- Source: Initial decision methodology (c-b)/b. OR96-2-000. June 24, 2003.
Oregon Line: Rate Base Analysis

- [SEE FIGURE IN ORIGINAL)

Source: 1992 from Ganz SFPP-246 (GRG-143). July 31, 2001.
- 1995 from Ganz SFPP-187 (GRG-84). July [**90] 31, 2001

1996 from Ganz SFPP-]188 {GRG-85). July 31, 200]

1997 from Ganz SFPP-189 (GRG-86). July 31, 2001

1998 from Ganz SFPP-190 (GRG-87). July 31, 2001

- 1999 from Ganz SFPP-191 (GRG-88). July 31, 2001
Oregon Line: Percentage Rate Base Change
- [SEE FIGURE IN ORIGINAL)

Source: 1992 from Ganz SFPP-246 (GRG-143). July 31, 2001.
- 1995 from Ganz SFPP-187 {GRG-84). July 31, 2001

1996 from Ganz SFPP-188 {GRG-85). July 31, 2001

1997 from Ganz SFPP-189 (GRG-86). July 31, 2001

1998 from Ganz SFPP-190 (GRG-87). July 31, 2001
- 1999 from Ganz SFPP-191 (GRG-88). July 31, 2001

Table 4. Oregon Line: Percentage Allowed Total Return Change

Allowed Total Return

. (a)  Base Period 1989 ($ mil) N/A Percentage Change
{b) EP Act 1992 (§ mil) 873 {c-b}b
- 1995 968 10.88%
1996 874 0.11%
* ) 1997 882 1.03%
1998 905 3.67%
-
1999 989 13.29%
- Source: Initial decision methodology {c-b)/b. OR96-2-000. June 24, 2003,
Oregon Line: Allowed Total Return Analysis
[SEE FIGURE IN ORIGINAL]
-

Source: 1992 from Ganz SFPP-246 (GRG-143). July 31, 2001.
1995 from Ganz SFPP-187 (GRG-84). July 31, 2001
- 1996 from Ganz SFPP-188 (GRG-85). July 31, 2001
1997 from Ganz SFPP-189 (GRG-86). July 31, 2001
1998 [**91] from Ganz SFPP-190 (GRG-87). July 31, 2001
1999 from Ganz SFPP-191 (GRG-88). July 31, 2001



006 in Docket#
C OSEC 12/12/2

d PDF of 20061212-0217 Received by FER

C-Generate

Unofficial FER

I06 FER.C. P61,300, *: 2004 FERC LEXIS 585, »»

Oregon Line: Percentage Allowed Tota) Return Change
{SEE FIGURE IN ORIGINAL]J

Source: 1992 from Ganz SFPP-246 (GRG-143), July 31, 200).
1995 from Ganz SFPP-187 {GRG-34), July 31, 2001

1996 from Ganz SFPP-188 {GRG-85). July 31, 2001

1997 from Ganz SFPP. g9 (GRG-86). July 31, 2001

1998 from Ganz SEPP-190 (GRG-87), July 31, 2001

1999 from Ganz SFPP-19] (GRG-38), July 31, 2001

Table 8. Oregon Line: Percentage Income Tex Allowance Change

income Tax Allowance

(3  Base Perijod 1989 ($ mi)) N/A Percentage Change
(b)  EPAct 1992 ($ mil) 325 (c-byb

1995 96 -70.46%

1996 8] -75.08%
(c) 1997 91 -72.00%

1998 118 -63.69%

1999 135 -58.46%

Source: Initial decision methodology (c-b)b. OR96-2-900. June 24, 2003.
Oregon Line: Income Tax Alowance Analysis
[SEE FIGURE |N ORIGINAL]

Source: 1992 from Ganz SFPp.24¢ (GRG-143). July 31, 200
1995 from Ganz SFPp. 137 (GRG-84). fuly 31, 2001

1996 from Ganz SFPp. )33 (GRG-85). July 31, 200

1997 from Ganz SFPP. 3¢ (GRG-86). July 31, 2001

1998 from Ganz SFPp-199 (GRG-87). July 31, 2001

1999 from Ganz SFPP-| 9| (GRG-88). July 31, 2001 [*+g3

Oregon Line: Percentuge Income Tax Allowance Change
[SEE FIGURE IN ORIGINAL]

Source: 1992 from Ganz SFPP-246 (GRG-143). July 31, 2009
1995 from Ganz SFPP-187 (GRG-84). Iuly 31, 2001

1996 from Ganz SFPP-188 (GRG-85). July 31, 2001

1997 from Ganz SFPP. 189 (GRG-36). July 31, 200]

1998 from Ganz SFPP.19¢ (GRG-87). July 31, 2001

1999 from Ganz SFPP-19] {GRG-88). luly 31, 2001

Table 6. Oregon Lige: Percentage Cost of Service Change

Cost of Service
(8)  Base Period 1989 ($ mil) N/A Percentage Change

()  EPAct 1992 ($ mil) 4,697 {c-byb

: OR07-2-000

Page 37
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-
1995 5,214 11.01%
- 1996 5911 25.85%
() 1997 6,161 31.17%
-
1998 7,649 62.85%
1999 6,031 28.40%
L
Source: Initial decision methodology (c-b)/b, OR96-2-000. June 24, 2003.
- Oregon Line: Cost of Service Analysis
[SEE FIGURE IN ORIGINAL]
- Source: 1992 from Ganz SFPP-246 (GRG-143). July 31, 2001.

1995 from Ganz SFPP-187 (GRG-84). July 31, 2001
1996 from Ganz SFPP-188 (GRG-85). July 31, 2001
1997 from Ganz SFPP-189 (GRG-86). July 31, 2001
- 1998 from Ganz SFPP-190 (GRG-87). July 31, 2001
1999 from Ganz SFPP-191 (GRG-88). July 31, 2001

Oregon Line: Percentage Cost of Service Change
[SEE FIGURE IN ORIGINAL)

- Source: 1992 from Ganz {**93] SFPP-246 (GRG-143). July 31, 2001.
1995 from Ganz SFPP-187 (GRG-84). July 31, 2001
1996 from Ganz SFPP-188 (GRG-85). July 31, 20401
1997 from Ganz SFPP-189 (GRG-86). July 31, 2001
- 1998 from Ganz SFPP-190 (GRG-87). July 31, 2001
1999 from Ganz SFPP-191 (GRG-88). July 31, 2001
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FEDERAL ENERGY REGULATORY COMMISSION - COMMISSION

L]
111 FEER.C. P61,334; 2005 FERC LEXIS 1524
- ORDER ON REMAND AND REHEARING
June 1, 2005

L J

PANEL:
- Before Commissioners: Pat Wood, 1[I, Chairman; Nora Mead Brownell, Joseph T. Kelliher, and Suedeen G. Kelly

OPINION:
- [*62,450]

1. This order addresses three proceedings involving SFPP, L.P. (SFPP) now pending before the Commission. One is the
- remand by the D. C. Circuit al in Docket No. OR92-8-000, et al., and involves Opinion Nos, 435, 435-A, 435-B, and a
related order on rehearing and compliance. n2 The second is the Phase 1 proceeding in Docket No. OR96-2-000, et al.,
and involves the issues raised by the Commission's March 26, 2004 Order in that proceeding. n3 Many of these are
similar to the issues raised by the remand opinion in Docket No. OR92-8-000, et al. The third proceeding is a
compliance filing by SFPP to the March 2004 order. With the exception of the so-called Lakehead income tax
allowance issue and the recovery of SFPP's reconditioning costs, the Commission adopts most the court's conclusions
regarding the remanded issues. The Commission denies rehearing of the March 2004 Order and accepts the compliance
- filing for that order. The Commission also establishes further proceedings in certain issues involved in the remand.

nl BP West Coast Products, L.L.C. v. FERC, 374 F.3d 1263 (D. C. Cir. 2004) (BP West Coast o1
"the remand opinion").

- n2 Opinion No. 435 (86 FERC P61,022 (1999}). Opinion No. 435-A (91 FERC P61,135 (2000)).
Opinion No., 435-B (96 FERC P6/,281 (2000)), and an Order on Clarification and Rehearing (97 FERC
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P61,138 (2001)} (collectively the Opinion No. 435 orders.)
- n3 SFPP, 106 FERC P61,300 (2004) (the March 2004 Order).
-
L. Background

2. All three of these proceedings stem from the complex litigation between SFPP and several of its shippers that started
- in November of 1992, In this order the Commission addresses issues that are raised by the court's remand opinion and
integrates its response to that remand with certain actions taken by the Commission while the Opinion No. 435 orders
were on appeal. There are three discreet major proceedings involving SFPP now pending for decision before the
- . Commission, each including a number of consolidated dockets. nd4 The first proceeding, Docket No. OR92-8-000, er al.,
began in December 1992 and addressed complaints against SFPP's rates filed through August 5, 1995, This docket
culminated in Opinion Nos. 435, 435-A, 435-B, a subsequent order that clarified certain aspects of those orders, and
related [*62,451] compliance filings. n5 In those orders the Commission determined that, with one exception, SFPP's

L
West Linc rates were grandfathered under section 1803(b) of the EPAcl. n6 As such those rates could not be reviewed
for reasonablencss for the period covered by the relevant complaints, n7 which were filed between November 1992 and
- August 1995. The one exception involved rates for turbine fuel shipped over the West Line, which were not
grandfathered. However, the Commission concluded that the turbine fuel rate was just and reasonable. The Commission
also concluded that charges for the Watson Station drain dry facilities n8 were also grandfathered. Therefore the
Commission dismissed the complaints against the West Line rates and the Watson Station drain dry facility charges.
L _J
nd There were also a number of rate compliance filings involved in the Opinion No. 435 orders that
- require filings in separately captioned dockets that are not consolidated with the proceedings that
established the rate design principles for those rates.
- n5 Some of these were rate filings submitted in scparate 1S dockets to comply with the
Commission's directions in the Opinion No. 435 orders.
- n6 Section 1803(b} of the Energy Policy Act, Pub. L. 102-486, 106 Stat. 2772 (1992). Section

1803(b) 1) provides that no person may file a complaint against a rate that is deemed to be just and
reasonable under section 1803(a) of the EPAct [a grandfathered rate] unless evidence is presented to the
Commission which establishes that a substantial change has occurred after the date of the enactment of

he the Act in the economic circumstances of the oil pipeline which were a basis for the rate; or in the nature
of the services provided which were a basis for the rate.

- n7 The West Line operates from Watson Station and East Hynes in greater Los Angeles transporting
petroleum products to points to the east with ultimate destinations in Tucson and Phoenix, Arizona. The
West Line has a connection to the CalNev Pipeline at Colton, Califomia. CalNev transports the
petroleum to the Las Vegas, Nevada arca,

n8 The Watsen Station drain dry facilities are located at Watson Station and are used in part to
increase the pumping pressure of petroleum products tendered to SFPP at that point to a level that
- complics with its tariff.
-
3. The Commission also determined in Docket No. OR92-8-000, et al. thal SFPP's Lhen existing East Line rates were
L]
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-
not grandfathered and that those rates were not just and reasonable as of 1994. n9 In reviewing those rates, the
Commission made numerous cost-of-service determinations. These included holding that the so-called Lakehead

- income tax allowance policy applied in setting the East Line rates, allocating legal costs between the West and East
Lines, and finding that SFPP had not justified its proposed charges for the reconditioning of the East Lines. The
Commission also made certain findings related to the Commission’s ¢il pipeline cost-of-service rate making

- methodology, such as the starting rale base, capital structure, amortization rates, and the calculation of the allowance for
deferred income taxes.

- n9 See 49 App. U.S.C. 15(1) (1988) governing the determinations of whether oil pipeline rates are

just and reasonable.

-

4. The Commission therefore required SFPP to file new rates for transportation over the East Lines, to be effective

. August 1, 2000. After several rehearing requests and twice requiring SFPP 10 file revised East Line rates, the

Commission ordered SFPP to make a final East Line rate filing to be effective August 1, 2000, n10 In response, SFPP
filed Tariff 18 on February 13, 2003, which indexed the August 1, 2000 rates forward to that date. The Commission's
June 5, 2003 order accepted Tariff 18 effective on February 13, 2003, and established the final terms for calculating
- reparations through that date. nl |

n10 The Commission had made the rates contained in the earlier filings effective on an inlerim basis.

nll SFPP, L.P., 103 FERC P61,287 (2003).

5. SFPP and certain shipper parties then filed petitions in the Court of Appeals for review of the Commission's Opinion
- No. 435 orders challenging many of those jurisdictional and cost determinations. While the appeals were pending, the
Commission issued an order on March 26, 2004 addressing a second series of complaints filed in 1996, 1997, 1998, and
2000, all of which had been consolidated in Docket No. OR96-2-000, et al. Those complaints alleged that SFPP's rates
on its West, East, North, and Oregon Lines, and the charges for its Watson Station drain dry facilities, were unjust and

* unreasonable. The principal issue addressed by that March 2004 order was whether the rates for the West, North, and
Oregon Lines, and the Watson Station drain dry facilities, were grandfathered, or were subject to the Commission's rate
jurisdiction. The central matter jin each instance was whether under section 1803(b} of the EPAct there had been

- substantial changes to the economic circumstances that were the basis for those rates.

6. The Commission concluded that there had been a substantial change in the economic circumstances underlying the
- West Line rates to Yuma and Tucson, Arizona and to the CalNev interchange at Colton nl2 as of 1995 and for the rates
to Phoenix, Arizona, as of 1997. n13 Therefore those rates were deemed to no longer be just and reasonable as of those
years. The Commission also found that SFPP's Sepulveda Line rates were not grandfathered as of the dates on which the
- complaints against those rates were filed. The Commission remanded the rates for the West Line to the Administrative
Law Judge (ALJ) for a Phase 11 determination of the just and reasonableness of those rates and, as well as for those of
the Sepulveda Line for the complaint years. n{4 The Phase II proceedings in Docket No. OR96-2-000, et al. for the
West Line rates are now before the Commission on an initial decision that will be addressed in a subsequent order. n15

“ The Sepulveda Line rates are at hearing before an administrative [*62,452] law judge and are in the post-hearing
briefing phase of that proceeding. The March 2004 order held that there were no substantially changed circumstances on
the North and Oregon Lines for the years at issue. Thus the Commission dismissed the complaints against the North and

- Oregon lines filed against SFPP in Docket No. OR96-2-000 et al. n16

-
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nl2 The March 2004 Order refers to these rates as the CalNev rates. Colton is the interconnection
point between SFPP and the CalNev pipeline going 1o Las Vegas, NV.
L
n!3 March 24 Order at PP 62, 66, and 84.
nld ld, PP 25, 31.
-

nl5 The ALJ issued an initial decision (ID) in the Phase I proceedings on September 4, 2004. See
- SFPP, L.P., 108 FERC P63,036 (2004). The rulings here wil affect certain issues raised by the ID, and
to that extent will be controlling in the Commission's review of the ID in Phase I1.

n16 Additional complaints are pending against the North and Orcgon Lines in Docket Nos.
- OR05-4-000 and OR05-5-000. Those complaints have been held in abeyance pending the completion of
Phase II of Docket No. OR96-2-000, et al.

7. On July 20, 2004, the Court of Appeals for the D.C. Circuit issued its opinion on the Opinion No. 435 orders in BP
- West Coast Products, supra. The court stated it could affirm many of the Commission's decisions on specific issues but
because it found error in several fundamental areas, it ordered the decisions vacated and remanded the matter for further
proceedings consistent with its opinion. n17 The court divided its opinion into three parts dealing with the West Line,
the East Line, and Reparations. The first part addressed jurisdictional issues. the second, cost determinations, and the

-
third, reparations.

- n17 BP West Coast at 1271.

-
8. Regarding the West Line, the court affirmed the Commission's determinations of (1) the jurisdictional status of the
East Hynes origination point, (2) whether certain of the complaints addressed a tariff or a rate, (3) whether certain of the

. complaints were directed at the West Line rates or only the East Line rates, and (4) the relevance of investigations by

the Oil Pipeline Board, n18 The court also upheld the certain of the Commission's determinations of what factors should

be used to determine substantially changed circumstances, including (1) the base time to be used for determining

whether there were substantially changed circumstances, {2) the time frame in which te submit evidence on that matter,

- and (3) the scope of the contractual prohibition exemption contained in section 1803(b) (2). n19 The court also held that
the Commission did not improperly deny certain ghippers a chance to amend their complaints. n20 The court rejected
the Comenission's conclusions that (1) the charges for the Watson Station facilities were grandfathered, (2) the West

- Line turbine fuel rates were just and reasonable, and (3) a cost change from implementing the Lakehead tax allowance
policy by itself could be a factor that would result in substantially changed circumstances. n21 These latter three issues
are analyzed below in the sections dealing with substantially changed circumstances and the Lakehead income tax

- allowance issues.

nl8 Id.,, 1273 and 1276-79.

L .
nl9 BP West Coast at 1278-81. Section 1803(b) (2) of the EPAct permits the filing of a complaint
against a grandfathered rate by a person who was under a contractual prohibition against the filing of a
- complaint which was in effect on the date of enactment of the EPAct and had been in effect prior to
January 1, 1991, provided the complaint is filed within 30 days after the expiration of the prohibition.
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n20 BP West Coast at 1279 and 1280-81.
- n2l /d. 1273-76.
L

9. Regarding the East Line, the court upheld the Commission's cost-of-service determinations regarding (1) SFPP's
starting rate base, (2) the method for recovering SFPP's regulatory litigation expenses, and (3) the denial of SFPP's civil
litigation costs regarding its prior termination of service over the East Line. n22 The court remanded the Commission's
- conclusions regarding (1) income tax allowances, (2) the allocation of legal costs between the Fast and West Lines, (3)
and the denial of SFPP's proposed reconditioning costs. n23 Thesc issues are addressed below in the sections dealing
with cost issues and the Lakehead income tax allowance issue.

-
n22 Id. 1282-84, 1293-94, and 1294-97.
- n23 Id. 1285-93, 1297-98, and 1298-1302.
-
10. Regarding reparations, the court affirmed all of the Commission's conclusions, including (1) the relevance of the
Arizona Grocery rule to the proceedings, n24 (2) whether pre-complaint reparations were allowed, (3) the application of
- a specific test period for SFPP's rate design, (4) the use of reasoned decision making related to SFPP's litigation status,

(5) whether Navajo Refining Corporation (Navajo) was barred from collecting refunds for the period before its
compliant, (6) the eligibility of Valero Marketing and Supply Company (Valero) for reparations in the context of the
Order No. 435 opinions, (7) the failure of ARCO Products Company (ARCO) and Texaco Refining and Marketing, Inc.

e (Texaco) to challenge the East Line rates, and (8) that Chevron Products Company’s (Chevron) September 23, 1992
complaint did not entitle it to reparations because it did not address rate issues. n25 The import of these rulings for some
rehearing requests of the March 2004 Order is discussed below in the reparations section.

-
n24 Arizona Grocery Co v. Atchison, Topeka & Santa Fe Railway Co., 284 U.S. 370(1932)

- {Arizona Grocery). Arizona Grocery bars reparations for changes (o a final rate that has been approved
by the Commission. The court held that the Commission properly found that Arizona Grocery did not bar
reparations on the East Line as of August 1, 2000, because the East Line rates as of the date were not
final, Commission approved rates. '

-

n25 BP West Coast, Part I11.
v
- I1. While the remand was pending, on November 2, 2004 the Interstate Natural Gas Association of America (INGAA)
sent a letter to the Commissioners discussing certain policy issues involving the income tax allowance porticn of the
remand. On November 12, 2004, counsel to BP West Coast Products, LLC and ExxonMobil Qil (ARCO Group)
- Corporation filed a notice of illegal ex parte communication by INGAA based on the latter's November 2, 2004 letter.

n26 Counsel asserted [*62,453] that the INGAA letter improperly addressed the tax allowance issues in litigation in the
instant dockets and requested that the letter be placed in the non-decisional file. The ARCO Group filing also included
copies of testimony from the Phase II proceedings in Docket No. OR96-2 addressing the income tax allowance issue.

- On November 12, 2004, SPFF filed comments requesting that the Commission hold a hearing on the remanded issues as
the most efficient way of resolving those issues. In its filing SFPP presented arguments on how each of five remand
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-r
issues it summarized in its filing should be resolved. n27

- n26 Counsel 10 the ARCO Group also directed a letter to the Commissioners on November 12, 2004,
making the same arguments but omitting the litigation material.

- n27 These were the decisions regarding the Watson Station and turbine fuel rates, the role of the
Lakehead doctrine in determining substantially changed circumstances, the proper amount of the income
tax allowance, the allocation of litigation costs between the West and East Line shippers, and the

- recovery by SFPP of reconditioning costs.

a

12. On November 17, 2004, INGAA filed a reply to ARCO Group's notice asserting that it had inadvertently failed to
file a copy of its November 2, 2004 letter with the Commission's Secretary and subsequently did so. INGAA further
argued that its letler was not an ex parte communication because it addressed only generic issues and did not speak to

- the tax allowance issues in any specific proceeding. INGAA also noted that it represents gas pipelines and was careful
not to address the issues of the oil proceedings at issue here. The Commiission subsequently placed the November 2
letter in the non-decisional file and has not relied on that letier in making its decisions here. n28 On November 17,

- 2004, the ARCO Group filed a preliminary answer to SFPP's comments on the remand arguing certain of the income tax
allowance issucs. On November 29, 2004, Tosco Corporation and ChevronTexaco Products Company (Tosco/CT) aiso
filed an answer to SFPP's comments, as did the ARCO Group. On December 6, 2004, SFPP filed a motion for leave to

- file and made a limited response to the November 29 filing by the ARCO Group. SFPP's December 6 motion included
analysis and arguments related to the structure and operation of partnership tax law intended to rebut assertions made by
the ARCO Group. On December 7, 2004, Navajo Refining Company also filed an answer to SFPP's comments on the
remanded issues.

n28 It should be noted that Counscl 1o the ARCO Group included a copy of the November 2 INGAA
® letter in his November 12 filing, and therefore that copy of the letter is included in the official decisional
file because it was part of his duly {iled pleading.

13, On December 2, 2004, the Commission issued a Notice of Inquiry Regarding income Tax Allowances in Docket

No. PLO5-5-000. The Commission asked interested parties to comment when, if ever, it is appropriate 10 provide an

income tax allowance for partnerships or similar pass-through entities that hold interests in a regulated public utility.

Some forty-one comments were submitted by interested parties representing most interests involved in the jurisdictional

activities regulated by the Commission. These included gas and oil pipelines and their shipper, refinery, and local

” distribution customers, gas and oil producers, public efectric utilities, municipal electric utiities, and state regulatory
commissions. On December 16, 2004, the ARCO Group filed additional comments on the income tax allowance issue.
On May 4, 2004, the Commission concluded that such an allowance should be permitted on all partnership interests, or

- similar legal interests, if the owner of that interest has an actual or potential income tax liability on the public utility
income eamed through the interest. n29 On April 19, 2008, the ARCO Group filed an offer of proof containing
additional evidence it had elicited in the Sepulveda phase of Docket No. OR96-2-000 regarding the income tax

- allowance issues.

n29 Policy Statement on Income Tax Allowances, 111 FERC P61,139 {2005) (Policy Statement).
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14. The Commission has concluded that given the unusually complex nature of these proceedings it will accept the
- various filings regarding the remanded proceeding. While some of the filings are repetitious, they contain sufficient
useful information to warrant their inclusion in the record. All parties have been afforded an opportunity to reply to the
various assertions raised. However, the Commission will decide the generic income tax allowance issues involved in the
court's remand only on the basis of the record and decision in Docket No. PL05-5-000. Income tax and remand issues

L]
specific to the instant dockets will be decided only on the factual record before the Commission in Docket Nos.
OR92-8-000, et al. and OR96-2-000, et al., and if relevant, the more generic arguments presented in the supplemental
materials in those dockets regarding the structure and operation of partnership income tax law.

-
11. Discussion

- 15. The discussion part of this order is divided into six sections. The first, section A, addresses issues raised by the

court's remand of the Lakehead income tax allowance issue. This matter is discussed in a separate section because of its

importance to the Commission's rulings on substantially changed circumstances in the Opinion No. 435 orders and the
- March 2004 Order as well as rate determinations in the Opinion No. 435 orders. The second, section B, addresses the
other remanded issues involving substantially changed circumstances. The third, section C, addresses cost-of-service
determinations contained the Opinion No. 435 orders. The fourth, section D, addresses reparation issues on rehearing of
the March 2004 Order. The fifth, section E, addresses SFPP's compliance filing to the March 2004 Order. The sixth,
section F, details the filings that SFPP must make in response to this order and sets certain additional matters for
hearing. Finally, because the Opinion No. 435 orders were vacated and remanded, the Commission adopts and affirms
[*62,454] here the conclusions of those orders otherwise affirmed by the court.

A. The Lakehead Tax Allowance Issuc

- 16, The remanded Lakehead income tax allowance issue is important because it affects a major component of the
cost-of-service calculations for the East Line rates developed under the Commission's prior orders and directly impacts
further proceedings to develop just and reasonable rates for the transportation of turbine fuel over the West Line, the
Watson Station drain dry facilities, the Sepulveda line, and the determination of just and reasonable rates for the West
Line rates now before the Commission in Phase 1l of Docket No. OR96-2-000. Moreover, the March 2004 Order relied
in part on a full Opinion No. 154-B cost-of-service analysis in making its determination whether there were
substantially changed circumstances to the rates for two of the three lines at issue in Docket No. OR96-2-000, namely
the North and Orcgon Lines. The Commission concludes that given the Commission's ruling in Docket No,
PL05-5-000, it will no longer apply its former Lakehead income tax allowance policy. Thus several of those issues must
be revisited in this order.

1. Background

- 7. As was discussed in the Commission's May 5 decision in Docket No. PL05-5-000, the Lakehead income tax
allowance issuc is at bottom a finance issue that turned on the pipeline's ownership structure. As discussed in the court's
remand opinion, partnerships, or other pass-through entities, pay no actual federal income taxes. n30 However, as the

- Commission determined in the Policy Statement, income of such entities is attributed to the partners through an
information partnership tax return. The partnership income is then reported on, and any actual tax liability is paid by
means of, the returns of the partners.

130 See BP West Coast, at 1288-70 for the court's discussion,



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

- Page 8
111 F.ERC. P61,334, ¥62,454; 2005 FERC LEXIS 1524, **

18. In Lakehead, the Commission concluded it would permit partnerships to have a federal income tax allowance in
proportion to the partnership interests owned by a subchapter C corporation or other taxable entity. However, those
- cases denied the partnership a tax allowance in proporticn 1o the partnership interests owned by individual partners. n31
Inits 1995 Lakehead decision, the Commission concluded that Lakehead "is entitled to an income tax allowance with
respect to income attributable to its corporatc partners.” n32 The Commission then further stated that the partnership is
entitled to a tax allowance for its corporate interests because the tax cost is passed on to the corporate shareholder who

-
then pay corporate income taxes on their atlocated share of the income, resulting in double taxation,

- n31 Lakehead Pipe Line Company, L.P., 71 FERC P61 388 (1995), reh'g denied, 75 FERC P61,181
{(1998) (Lakehead).

- n32 71 FERC at 62,314, citing at footnote 54 Pelican Interstate Pipeline Gas System, 29 ERC
P61,062 at p. 61,135 (1984). Other cases that permitted partnerships to have an income tax allowance
were Highland Offshore System, 55 F.P.C. 2674 at 2688 (1976}, Sea Robin Pipeline Co., 28 FERC

- P61,092 at 61,173 (1984). However, none of these cases analyzed why such an allowance was
appropriate, The first effort 10 establish why it was appropriate to continue such an allowance for the
corporate partner, and not the individual partner, was in the two Lakehead orders, supra.

19. However, the Commission also stated that Lakehead should not receive an income tax allowance with respect to
- income attributable to limited partnership interests held by individuals because there is no corporate income tax paid on
income distributed to individual partner. The Commission stated that this comports with the principle that there should
not be a cost clement in the cost-of-service t cover costs that are not incurred. n33 As a second rationale for denying an
income tax allowance on the individual partnership interests, the Commission first stated that the individual partners are
entitied to an after-tax return commensurate with returns on investments in other enterprises having similar risks. It
concluded that if Lakehead were to receive a corporate tax allowance with respect to the individual partnership interests,
Lakehead and those individual investors would earn an after-1ax return on equity in excess of that to which they are
- entitled for Lakehead's risks. n34 Therefore that partnership was denied an income tax allowance in proportion to the
partnership interests that were held by individual partners.

o

n33 71 FERC at 62.315.
- n34 1d. :
[ ]

20. In contrast o its corporate general partner, SFPP, Inc. a subchapter C corporation, SFPP, L.P. was organized as a
limited partnership. Its equity structure consisted of 99 percent limited partnership interests and a 1 percent genera)
- partnership interest. At the time of the Opinion No. 435 orders, SFPP, L.P. was controlled try SFPP, Inc., which owned
42.7 peccent of the limited partnership interests and the 1 percent general partnership interest. n35 The remaining 56,30
percent of the limited partnership interests was held by the public and traded on national exchanges. Thus, in applying
Lakehead in the Opinion No. 435 orders, the Commission only allowed SFPP an income tax allowance equal to the

L
limited partnership interests held by SFPP, Inc., or 43.7 percent.
- n35 SFPP, Inc. was acquired by Kinder Morgan Energy Partners (KEMP) on March 6, 1998. KEMP
is a master limited partnership with 99 percent limited partnership interests and a on¢ percent general
L]
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partner, KMEP Inc. A master limited partnership is one that controls other limited partnerships. This
does not change the analysis here as a corporate general partner during the time frame of the Opinion No.
- 435 proceedings.

2. The Remand

21. As discussed above and in the Policy Statement, the focus in the Lakehead orders was on the income tax allowance
to be denied the partnership [*62,455] in proportion to its individual partnership interests rather than the income tax
allowance allowed in proportion to the partnership interests held by the corporate investor. However, it was the income
tax allowance attributed to the corporate partnership interests, and the absence of a corresponding that was the focus of
- the recent appeal, and it was that income tax allowance scheme that the court determined was not adequately justified.
While the court lefi open to the Commission the option of developing a superior rationale Lo suppori a cominued federal
income tax allowance sofely for corporate partners, the Commission concluded in the Policy Statement that this was not
L possible. The Commission further concluded that ail entities providing jurisdictional services should be permitted an
income tax allowance, including partnerships and other forms of pass-through entities. The Commission did qualify this
decision, however, by stating that partnerships and other pass-through entities would be permitted an income tax
- allowance only in proportion to those that have an actual or potential income tax liability. n36 To the extent that a
partner or other owner of a pass-through interest did not have an actual or potential income tax liability, the tax
allowance would be reduced. n37

-
n36 Policy Statement, PP 32 and 40-42
- n37 The Commission recognized that, as with the consolidated corporate retumns, this might require
review of several layers of pass-through ownership to determine where the ultimate, if any, actual or
potential tax liability lies. /d. P 42.
-

22. In reaching this conclusion, the Commission expressly reversed the income tax allowance holdings of its earlier
- Lakehead orders. As was stated in Edison Electric Institute's (EEI) comments in Docket No. PL05-5-000, Lakehead
mistakenly focused on who pays the taxes rather than on the more fundamental cost allocation principle of what costs,
including tax costs, are attributable to regulated service, and therefore properly included in a regulated cost of service.
- n38 Relying on BP West Coast, some commenters in that docket asserted that because a pass-through entity pays no
cash taxes itself, this results in a phantom tax on fictional public utility income. However, the comments summarized in
sections A and D of Part II of the Policy Statement demonstrated that this assumption was incorrect.

-
n38 EEI comments at 8. In support of this point commentors in Docket No. PL05-5-000 cited to City
of Charlottesville v. FERC, 774 F.2d 1205 (D.C. Cir. 1985) for the proposition that a tax cost involves

- real taxes but does not necessarily require that cash taxes be paid by the regulated entity. See EEI at

11-13; INGAA at 12-13; Interested Gas Pipeline Partnerships at 10-12; Association of Oil Pipe Lines
{AOPL) at 8-9.

-

- 23. Thus, while the pass-through entity does not itself pay income taxes, the owners of a pass-through entity pay income
taxes on the utility income generated by the assets they own via the device of the pass-through entity. n39 As such, the
taxes paid by the owners of the pass-through entity are just as much a cost of acquiring and operating the assets of that

-
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enlity as if the utility assets were owned by a corporation. The numerical examples discussed in sections A and D of
Part I of the Policy Statement also established that the retumn to the owners of pass-through entities would be reduced

- below that of a corporation investing in the same asset if such entitics are not afforded an income tax allowance on their
public utility income.

- n39 The comments and numerical examples submitted by the EEI, INGAA, and Northern Border
Pipe Line Company (Northern Border) in Docket No. PLO5-5-000 demonstrate that under partnership
law the partners, or members, of pass-through entities pay taxes on the public utility income of the

- operating entities that they control through the partnership or other pass-through entity. See EEI at 13-15;
INGAA at 15-17, and Northern Border at 5-8.

L
24. As several commentors in Docket No. PL0S-5-000 pointed out, a detailed discussion of the realities of partnership
- 1ax practice was not before the count when it reviewed the Opinion No. 435 orders. Because public utility income of
pass-through entities is attributed dircctly to the owners of such entities and the owners have an actual or potential
income tax liability on that income, the Commission concluded that its rationale in the Policy Statement did not violate
- the court's concem that the Commission had created a tax allowance to compensate for an income tax cost that is not

actually paid by the regulated utility.

25. As explained in detail by the comments summarized in sections A and [) of Part I of the Policy Statement, just as a
- corporation has an actual or polential income tax liability on income from the public utility assets it controls, so do the
owners of a partnership or limited liability corporation (LLC) on the assets and income that they control by means of the
pass-through entity. Moreover, it should be noted that if such first tier assets are owned only by Subchapier C
- corporations, their rates would include an income tax allowance designed to recover the 35 percent maximum corporate
marginal tax rate. n40 Thus, the same rate resuit obtains if the assets are owned by a partnership or an LLC that is in
turn owned either by Subchapter C corporations or by individual investors in the maximum individual tax bracket.

nd40 This analysis suggests that if partnerships and limited liability companies are not permitted to
have an income tax allowance, there are incentives 10 shift to the taxable corporate ownership form. This
- might be done by converting a partnership to an LLC and then electing to have it taxed as a Subchapter C
corporation. Once this is done, the newly taxable entity, which would be operating the same assets as it
did as a pass-through entity, would be entitled to a 35 percent income tax allowance. Cf, AOPL a1 9.

26. Thus, the Policy Statement the Commission adopted in Docketl No. PL0O5-5-000 should not result in increased costs
to public utility ratepayers beyond those which would result from use of the corporate form, The Commission therefore
concluded that, as is argued by the commenters urging an income tax allowance for all public utility [*62,458] entities,
providing an income tax allowance to partnerships in proportion to the interests owned by entities or individuals with an
- actual or potential income tax liability does not create a phantom income tax liability. The Commission also concluded
that the fact that some partnerships or LLCs may be used for financial investments rather than for making infrastructure
investments does not warrant a different policy result here. n41 Moreover, the Commission emphasized that the primary
- rationale for reaching the conclusion in the Policy Statement is to recognize in rates the actual or potential income tax
liability attributable to regulated utility income. Finally, since it had concluded that such an income tax allowance does
not result in phantom income taxes, the Commission further concluded that permitting partnerships an income tax
- allowance will facilitate important public utility investments. n42
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nd] The partners of master limited partherships have tax liability for any income recognized by the
partnership. As the supplemental comments filed in this proceeding establish, distributions may
- substantially exceed partnership book income. Such distributions have an ultimate income tax liability
depending on the status of the capital account of the individual partners. However, these matters can
present complex allocation and timing issues that would be addressed in this proceeding once SFPP files
a revised cost of service to comply with this order

-

n42 See, e¢.g., Trans-Elect NTS Path 15, LLC, 109 FERC P61,249 (2004), order denying rehearing,
- 111 FERC P61,140 (20035).
-

27. Given the Commission's Policy Statement and the application of its policy in this opinion, the Commission
concludes that SFPP, L.P. should be afforded an income tax allowance on all of its partnership interests to the extent

- that the owners of those interests had an actual or potential income tax liability during the periods at issue here. In the
Opinion No. 435 orders the Commission significantly reduced the income tax allowance permitted SFPP by excluding
those ownership interests that were not subject to double taxation. Thus, when SFPP develops its revised cost-of-service
for the East Lines and new rates once all the relevant cost factors have been established, it will permitted to include a

it full income tax allowance in its cost of service if 100 percent of the interests in the relevant test years are owned by
individuals or entities that had an actual or potential income tax liability in those years. The procedures for doing so are
discussed below in the section F of this order dealing with further proceedings. n43
-
n43 Scveral parties made supplemental filings in this docket asserting that the income tax allowance
- issue was raised through improper ex parte proceedings. As explained in Docket No. PL05-5-000, the
fact that all parties had an opportunity 10 comment in that docket on this generic policy issue renders
such arguments moot.
-
-

28. In the Opinion No. 435 orders the Commission concluded that a change in policy, such as the adoption of the
Lakehead income tax allowance policy in 1995, could be grounds for concluding that there were substantially changed
- ctrcumstances provided that a complainant established the impact stemming from that change. The Commission
therefore concluded that a change in policy could not establish substantially changed circumstances in and of itseif
absent evidence of the actual impect of the policy change. nd4 In the March 2004 Order the Commission conciuded that
the application of the Lakehead policy, and the cost changes that would result, would not be used as a stand-alone
criterion in determining if substantially changed circumstances had occurred. The Commission stated that application of
the Lakehead policy could lead 10 anomalous results, citing to the example of the North and Oregon Lines. In both
cases, the statistical tables analyzing those lines showed an extensive decline in the amount of the permitted tax
ad allowance, as much as 25 percent in the case of the North Line, in a time frame when the total costs of operating that
line were increasing. n45 Since substantially changed circumstances turns on improvements to the pipeline's return, this
was an anomalous result. This was in contrast to other factors such as changes in rate base, allowed return, and volume
- which proved in the March 2004 Order to be more reliable indicators of the trends in the pipeline's return because they
are tied more directly to pipeline operations. n46

n44 Opinion No. 435, 86 FERC at 61,070-71.
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-

n4s March 2004 order, P 35.
- nd6 Id. at PP 29-30.
-

29. As has been discussed above, on appeal, the court vacated that portion of Opinion No. 435 that suggested that the
implementation of the Lakshead policy could be a basis for substantially changed circumstances. n47 Thus the courl's
remand was congruent with the Commission's revised position in its March 2004 order. On remand, the Commission is
- adopting the position established in Docket No. PL05-5-000 reversing the Lakehead doctrine. Since that doctrine is no
longer applicable to any aspect of oil pipeline rate making, there is no basis at this point for including the Lakehead tax
allowance factor in determining substantially changed circumstances either as a stand-alone factor or as an element ina
- full cost-of-service determination. This does not change the result in the Opinion No. 435 orders regarding the West
Line rates since the Commission did not rety on a cost-of-service including the Lakehead adjustment in making its
determination that there were no substantially changed circumstances to the economic basis of SFPP's West Line rates.

nd7 BP West Coast al 1280.

30. In the March 2004 Order the Commission utilized a standard Opinion No. 154-B cost-of -service analysis as a factor
- in its determination of [*62,457]) whether there were substantially changed circumstances for SFPP's North and Oregon
lines, and as a control for its determination that there were substantially changed circumstances for the West Line rates
for the years stated earlier in this order. Those calculations included the Lakehead adjustment in developing the tax
allowance to be included in that cost-of-service analysis. Since the Commission is no longer applying the Lakehead
income tax allowance doctrine, it is necessary here 10 adjust the cost-of-service used in developing the substantially
changed circumstances determinations in the March 2004 order. That adjustment increases the relevant costs and
thereby decreases any improvements in the SFPP's return that were contained in the March 2004 analysis. Since il is the
- relative improvement to the pipeline's return that underpins the analysis of substantially changed circumstances, there
would be no change in the determinations in the March 2004 Order regarding the North and Oregon Lines. This is
because the Commission found that there were actual cost increases rather than a decrease in costs. As such, this did not
- warrant a determination that there were substantially changed circumstances to the economic basis of the rates on those
two lines. An adjustment to the income tax allowance serves to increase costs further. As was previously discussed, the
determination that there were substantially changed circumstances to West Line rates did not turn primarily on the
- cast-of-service analysis, but rather on increases in volume and decreases in two stand-alone cost factors. However, as
discussed below, the change in the income tax allowance is such that the Commission has revised the cost-of-service
calculations for the West Line rates in the March 2004 Order to assure consistency with the analyses made in thal order.

31. The remand opinion also requires further review of the Commission's prior conclusions regarding the jurisdictional
- status of the Watson Station drain dry facility charges. The remand opinion and the Commission's conclusions regarding

the Lakehead policy also require that the prior rulings on substantially changed circumstances regarding the North and

Oregon Lines in the March 24 Order be revisited here. There are no changes in the determinations regarding the North,
- Oregon, and West Lines.

1. The Watson Station Drain Dry Facilities,

32. The Commission determined in the Opinion No. 435 orders that charges that are included in private contracts and
are effective for 365 days before the enactment of the EPAct were grandfathered even though not on file with the
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Commission. The Commission further concluded that the contractual charges for the Watson Station drain dry facilities
met this standard and therefore were grandfathered. n48 The same issue arose in the Docket No. OR96-2-000
- proceedings, but the Commission deferred ruling on the matter unti! completion of judicial review of the Opinion No.
435 orders. On review the court held that neither conclusion was adequately justified and vacated those rulings. In doing
50, the court noted that its ruling was based on the Commission's reasoning and not necessarily on its conclusion. The
court held that the first conclusion addressing contractual but unfiled rates was inadequately grounded in the filed rate

-
doctrine, and that the second regarding the length of time the rates were in cffect was not supported by record evidence.
The court left open for reconsideration by the Commission on remand (1) whether the EPAct requires that rates or

- charges be filed with the Commission for the grandfathering provisions of the EPAct to apply, and {(2) if relevant, the
date the charges were effective for the Watson Station drain dry facilities. n49

- nd8 Opinion No. 435, 86 ERC at 61,007-76.

149 BP West Coast at 1273-74,
L4

33. On remand, the Commission concludes that the charges for the Watson Station drain dry facilities can not be
- grandfathered because they were not effective for the required 365 day period before the enactment of the EPAct. In its

Opinion No. 435 orders the Commission focused on the execution date of the various Watson Station contracts.

However, the statute does not speak in terms of the execution date of contracts, but when the rates (or charges) were
- effective. These dates are not necessarily the same. Based on the additional evidence submitted in Docket No.
OR96-2-000, et al., the Commission finds that SFPP executed a series of contracts under which it would build the
Watson Station drain dry facilities to enhance the pressure of its system at the Watson Station receipt point. The
contracts were in lieu of shippers providing their own pumping facilities to assure that petroleum products were
tendered to SFPP at pressures that met the pipeline's tarifl requirements. Some of these contracts were executed before
October 25, 1991, ani some thereafter. n50

n50 See Prepared Answering Testimony of Mary F. Morgan dated May 15, 2001, Ex. MFM-1] at Tab
D. The execution dates were: Union Oil Company of California (Unical), July 26, 1991; Mobil Oil
- Corporation, August 20, 1991; ARCO Products Company, October 3, 1991; Chevron Oil Company,
October 28, 1991 (based on letter to which there is attached an unexecuted contract); and Shell Gil
Company, April 9, 1992. The date of enactment of the EPAct was October 24, 1992.

34. However, the actual charge could not be determined and set until the facilities were completed and SFPP knew
what the total volume would be. On October 18, 1991, SFPP sent all shippers that had signed contracts a letter stating
- that the charge had been temporarily reduced to 3.2 cents a barrel and would likely increase to 4 cents on January I,
1993. The same letter stated that the “letter served as official notice that the [*62,458] facllities will be operational by
November 1, 1991, and thus billing will commence on that date.” n51 It is clear that no final charge was determined

L before October 18, 1991, and thus the various contract dates are not controlling. The question then is when the 3.2 cent
charge was in effect.

- nS1/d., TabE.

L J

35. As a common carrier SFPP may not biil for any services before it is in a position to hold itself out as able to provide
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the service on demand. n52 Thus any charges for service may not become effective unti! such lime the carrier can
actually provide the service on demand and bill for it. According to SFPP's letter, this date was November 1, 1991.

- Thus, for purposes of the EPAct, this date was less than 365 days before the enactment of the EPAcL Therefore, the
charges for the Watson Station drain dry facilities were not in effect for 365 days before the enactment of the EPAct and
cannot be considered as grandfathered. As with the case of a rate that becomes effective for all shippers when the
service commences, this assures that the rate paying status of all shippers will be the same regardless of when their

« contracts were executed, n53

- n52 The Commission's regulations treat rates and charges equally in all regards. See /18 F.F.R. §§
340.1(a), (b}, and (c). The regulations also require no rate can become effective before shippers are
advised of the effective date of rate or charge with a minimum of 30 days notice. See 18 C.FR. §

- 341.2(b) and (c). While SFPP did not provide 30 days notice, it did follow the common carrier protocol

embedded in the Commission's regulations by advising the shippers when the charges would be in effect.

n53 The contracts are similar to condition precedent contracts for the construction of gas pipeline
- facilities. The rates for these contracts are not in effect until (1) a final determination of the projects costs
and volumes enables the pipeline to calculate the rate and (2} the pipeline notifies the Commission of the
in-service date. The rates become effective on the in-service date.

36. The court also remanded the issue of whether charges in private contracts could be grandfathered under the EPAct
even though not on file with the Commission. Because the Commission has concluded that the charges for the Watson
Station drain dry facilitics were not in effect for more than 365 days prior to the effective date of the EPAct, and
therefore could not be grandfathered, there is no need to address this later point. Similarly, there is no need to address
- the ALJ's conclusion in his June 24, 2003 initial decision in Docket No. OR96-2-000, ¢t al. that there were substantially

changed circumstances to those rates because SFPP had recovered all the capital costs of those facilities. n54 The

structure for further proceedings with regard to the charges for the Watson Station drain facilities is outlined in section
- F of this order.

n54 See 103 FERC P63,055 (2003) at PP 180-195, pp. 65,160-61.

-

- 2, The West, North and Oregon Lines.
37. As discussed, the Commission concluded in its March 2004 Order that there had been a substantial change to the

- economic circumstances that were the basis of the rates for the West Line, but no such change for SFPP's North and
Oregon Lines. While the Commission's March 2004 Order did not contain a precise definition of the phase
"substantially changed circumstances,” the March 2004 Order was grounded in the analysis contained in Opinion No.

- 435. There the Commission concluded that the degree of change could not be 10 percent or other similarly low number.
ns5

- nS5 SFPP, 86 FERC at 6]1,065-67, This conclusion was not appealed and therefore is not addressed

by the remand opinion,
-
-
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38. In its subsequent March 2004 Order the Commission focused on three elements used in pipeline rate design,
volume, rate base, and allowed retumn, in determining whether there were substantially changed circumstances on the
- ‘West, North, and Oregon Lines. The March 2004 Order used volume as proxy for revenue, and changes 10 rate base and
allowed return as major indicia of changes in total expense. n56 In analyzing whether there were substantially changed
circumstances, the Commission summed the increase in volume with a decrease in an expense factor (or total expenses)
because an increase in volumes (revenues) coupled with a decrease in expenses increases the pipeline's net, and hence,

“ its return compared to that in the base year. n57 For example, (*62,459] an increase in revenues of 13 percent
combined with a decrease in rate base or allowed return of 12 percent, when measured against the same factors for the
base year, would imply an overall increase in the pipeline's return of some 25 percent compared to the base year. n58

- The Commission reiterates here that it is changes in return, and hence a pipeline's profit expectations, that ultimately
determines whether there had been a change in the cconomic basis of the rate. n59

-

n56 The rationale for the use of these three factors is explained in thc March 2004 order at PP 16 and
29-31. The Commission utilized the full Opinion No. 154-B cost-of-service without a full income tax
- allowance as a check on those three narrower clements and concluded that there was a relatively close

correlation between the stand-alone factors, rate base and rate of retum allowance, and of the change in

SFPP's cost-of-service. The Commission did not adopt the Jatter as standard proiocol 1o be used in

determining substantially changed circumstances. Tables 1, 2, and 3 to this order indicate that inclusion

- of a full income tax allowance significantly reduces or eliminates any correlation between the two
stand-alone factors and a ful! Opinion No. 154-B cost of service. As discussed in the text, infra, this has
required the Commission to rely more heavily on the cost-of-service comparisons in making its

- determinations here.

Because the correlation in the March 2004 order has weakened, this suggests that a fuli

cost-of -service and revenue comparison should be used in making any determination of whether there are

substantially changed circumstances o the economic basis of a rate. Since this may only be possible after

discovery and preparation of such an analysis by a complainant, complainants at a minimum should

makc some showing of a substantial change in return when filing the initial complaint utilizing the

- information on revenues and expenses contained in the pipeline's Form-6. While SFPP complained about
the preparation of the full cost of services for the complaint years in the instant proceeding, its position
on the merits of the substantially changed circumsiances issue was clearly improved by it doing so. As

- noted, given the novel issues involved here, the Commission concludes that the ALJ did not abuse his
discretion by so requiring.

nS7 The base year is the year in which the rate was created and reflects the economic circumstances
that were the basis for the rate. The changes must occur after the effective date of the EPAct and before
the complaint. See Opinion No. 435, 86 FERC at 61,065-67, as affirmed by BP West Coast at 1279-80.

- This results in the formula discussed in detail at PP 22-26 of the March 2004 Order, and incorporated
herein.
- n58 The percentage change for each of the three elements for the five years 1995-1999 for all three

lines is contained in Table | of the appendix. The net percent change of volumes and three cost factors
(following the example in the text) is contained in Table 2 of the Appendix. Both tables use the same
volumes as in the March 2004 Order, but use cost factors and a cost-of-service that includes a full

-
income tax allowance. This permits the reader to review the impact of a full the income tax allowance.
For a detailed comparison with the March 2004 order, compare the line graphs and the charts contained
- in the appendix to this order with those contained in the appendix of the March 2004 Order.
n59 March 2004 Order at PP 16, 29, 45-46, 50, and 74 (particularly footnote 61).
-
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-
39. Tables | and 2 recalculate the results contained in the March 2004 Order for the West Line, as do the related charts
in the appendix. n60 Given the display of the nct change in the West Line retumn reflected in Table 2 when the

- improvement in volumes is combined with any of the cost factors, even when a full income tax allowance is included,
the Commission affirms the findings regarding the West Line in the March 2004 Order. n61 In the aggregate there is an
improvement of over 25 percent for the West Line rates in any of the years in dispute when comparing the percentage

- improvement in volumes and that of the overall cost of service. In the case of the analysis for the delivery points on the

West Line reflected in Table 3 of the appendix the gain is at least 20 percent for each year in which the Commission
found substantially changed circumstances to the economic basis for a rate to a specific West Line delivery point in the
March 2004 Order. n62 Thus the Commission again concludes there were substantially changed circumstances on the
- West Line for the years stated in the March 2004 Order. This includes its prior determination that there were
substantially changed circumstances at the Phoenix West delivery point in 1997, the year in which the cost-of-service
analysis, and all calculations, shows an improvement over the base year of at least 20 percent. n63

-
n60 In all the charts the heavy black bar reflects the figure used in making the decisions here. The
formula used is the same as in the March 2004 Order and is the one upheld by the court in BP West
- Coast. See the March 2004 order at PP 22-26 and BP West Coast at 1278-81.
n61 The March 2004 Order text incormectly states that volume increased by 16.61 percent. The
- correct figure from Table 2 of the March 2004 appendix is 16.40 percent.
n62 The analysis for the individual delivery points in the March 2004 Order relied on volumes plus
- the average cost decline for the West Line since individual cost figures for each point were not available.

However, as Table 3 to this order shows, the results are the same here These revised cost figures do not
modify the conclusions contained in the March 2004 Order for the individual destinations in the year for
which the Commission determined that there were substantially changed circumstances for that delivery
- .

point.

n63 As Table 3 shows, this is consistent with the determination for the other West Line delivery
points, all of which also show changes in excess of 20 percent.

40. In its March 2004 Order the Commission also found that there had been no change in the economic circumstances
of the North and Oregon Lines. In the case of both lines the cost-of-service increased in most years compared 1o the
- base year even as volume also increased. As is also reflected in Tables 1 and 2 of this order, with the use of a full
income tax aflowance, the North Line the resulting change still falls below the 10 percent line contained in Opinion No.
435. This is also true for the rate base factor and for all but two years for the aliowed return factor, both of which are
- less than 15 percent. n64 In the case of the Oregon Line, with or without a full income tax allowance, the results here
reflect a negative return. For the other cost factors, the combination of the percentage change in volumes and those cost
factors is negative or less than ten percent. The Commission effirms ts prior conclusion in the March 2004 Order that
there were no substantially changed circumstances to the rates of the North and Oregon Lines. n65

n64 The results here thus show even less of a change in the pipeline's economic circumstances in the
- March 2004 Order.
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n65 The Commission reaches its conclusions for these two lines recognizing, as the court stated,
"Section 1803' overarching purpose of limiting litigation over pre-EPAct rates,”<65> and thal the
- dictionary definition of the word "substantial” suggests a change that is considerable in quantity or
significantly large. A change of less than 15 percent does not meet this standard given the Commission's
prior rejection in Opinion No. 435 of a threshold of 10 percent or some other similarly low aumber.

C. Cost-of-Service Determinations

- 41. The court affirmed the cost-of-service determinations in the Opinion No. 435 orders with two exceptions, the
allocation of rcgulatory litigation costs between the East and West Lines, and the Commissicn's denial of East Line
reconditioning costs for the period 1993 through 1998. The Commission modifies its prior ruling on the allocation

- regulatory litigation costs, but affirms its prior holding regarding the reconditioning costs.

1. Allocation of Regulatory Litigation Costs

-
42, The Commission's Opinion No. 435-B allocated 50 percent of SFPP's regulatory litigation costs to each of the East
and West Lines. n66 In reviewing the Commission's allocation of regulatory litigation costs between the East and West

- [*62,460] Lines, the court stated that allocating such costs to the parties that benefited could be appropriate. However,

the court concluded that the record did not support an allocation of 50 percent each to the West and East Lines based on
the ALJ's observation of the flow of litigation. n67 On remand, the Commission concludes that it should adopt the
volumetric allocation initially used in Opinion No. 435. The Opinion No. 435 orders stemmed from extensive litigation

- on four groups of issues: the jurisdictional status of the West Line rates, the reasonableness of the East Line rates, the
jegal and economic consequences of reversing portions of the West Line, and general regulatory issues relating to
pro-rationing and tariff publication. Of these, matters of general regulatory policy applied to all parties, while issues

- relating to the reversal of the West Line were relevant mainly to East Line shippers and were relatively namrow in scope
and the extent of argument. Thus, neither of these issucs is detcrminative of the allocation matter at issue here.

- n66 See 96 FERC at 61,080.
n67 BP West Coast at 1297-98.

-

- 43. The jurisdictional issues affected only the West Line rates. Nevertheless, most shipper parties addressed those issues
as well. A principal factor underlying the Commission's prior determination that 50 percent of legal fees should be
allocated to each line was the extensive cost-of-service litigation to establish the just and reasonableness of the East

- Line rates. At the time it did not appear equitable to allocate these costs on the basis of volume given that the West Line
had 83 percent of the volumes on the SFPP South Lines (the West and East Line combined), and the East Lines only 17
percent. n68 While a number of cost issues unigue to the West Line were not addressed at that time, n69 the
Commission has determined in its March 2004 Order that the West Line rates are no longer deemed just and reasonable

- for certain years.

- n68 Footnote 56, supra.

69 Id. at 61,078,

L4

L)
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44. Thus, the Commission's prior rulings on such basic issues as starting rate base, rale base allocation, capital structure,
amortization, the deferred equily component, accumulated deferred income taxes, allowance for funds during
- construction, accumuiated depreciation, cost of capital, the use of a rate cap, allocation of costs between jurisdictional
and non-jurisdictional service, military services and costs, and some aspects of the rulings on litigation costs, power
costs, reconditioning costs, and environmental costs are directly relevant to West Line rates, and in many cases,
beneficial. Given this and the continued participation by West Line shippers on those issues during the Opinion No. 435

L
orders litigation, allocation of legal costs on the basis of volumes is appropriate and the result that is most adequately
grounded in the record.

“ 2. Reconditioning Costs
45. In the Opinion No. 435 orders the Commission concluded that SFPP had not justified the inclusion of any

- reconditioning costs for the East Line under the Commission's rate making procedures. The Commission found that

SFPP had no reconditioning costs during the 1994 test year used to establish rates in the Opinion No. 435 order
proceedings, and that no such costs were established during the additional nine month period for adjustments for costs

- that will be know and measurable during that period. The court remanded, stating that the Commission had departed
from the strict test period concept in permitting SFPP to recover non-recurring legal costs it incurred in the years 1995
through 1998, which were outside the 1994 test year, and thus appeared to be inconsistent in denying the non-recurring

- reconditioning costs. The court instructed the Commission to review its prior conclusion in light its departure from the
test period method in allowing recovery of legal costs and to further explain why recovery of reconditioning costs
incurred outside the test year the those expenses might violate the filed rate doctrine. n70

-
n70 BF West Coast at 1299-1302.
L
46. The test period methodology works as follows. I a pipeline's regular costs increase from the amount embedded in a
- pipeline's existing rates, the pipeline can file a rate case to adjust its rates 10 recover those cost changes, based on a test

year that reflects its current rather than historical cost profile. This procedure permits an orderly review of the pipeline's
entire cost structure and prevents an over-recovery of the pipeline's cost-of-service by assuring that both positive and
negative changes in revenue and expenses are included in the evaluation. Even if costs increase during the period that

- the rate case is pending, the normal procedure is for the pipeline to file another case and to establish a new test year
which reflects those additional costs.

- 47. Here the Commission has permitted SFPP to recover unusually large, non-recurring legal expenses through the use
of prospective surcharges that expire once the expenses are recovered. This has been done o allow recovery of costs
: that resulted from litigation that SFPP did not commence, and to that extent did not have control over the timing of
- when the expenses would be incurred. n71 The procedure adopted in the Opinion No. 435 orders recognizes this fact but
setves to prevent these non-recurring costs from becoming embedded in the pipeline's rates. Filing a new rate case to
recover legal costs based on the expenses for the years 1995-1998 would have gained SFPP nothing because these
additional costs also could not have been included in SFPP's rates because they were also non-recurring costs. In

« contrast to [*62,461] the non-recurring legal costs, in the Opinion No. 435 proceedings, SFPP projected reconditioning
expenses to be a 15 year program beginning in 1995 after adoption of the reconditioning program by SFPP's Board of
Directors in 1994. SFPP sought an annual charge of three million dollars to be included in its cost-of-service to fund

-

what it represented would be a systematic reconditioning program. Alternatively, SFPP suggested an annual surcharge
that varied with the amount of the expenditures actually made. However, SFPP did not contend that the expenditures
would be non-recurting, and in fact took the opposite position. It was the regularity of the program that distinguished it
- in the Commission's analysis from the non-recurring legal costs allowed in the Opinion No. 435 orders. n72 Therefore
the Commission cxcluded the reconditioning expenses from SFPP's rates.
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-
n71 SFPP did have some control over the amount of the costs that would be incurred and the
Commission has expressed its concerns in this regard. This does not change the fact that SFPP did not
- have control over the timing of the litigation.
n72 In this regard, the Commission never stated that the proposed reconditioning costs would be
- non-recurring. As noted, SFPP's representalions were to the contrary.
- 48. On remand the Commission concludes that it should affirm its previous conclusion excluding the reconditioning

costs for the period 1994 to 1998. While it is true that the costs are now more know and measurable based on SFPP's
compliance filings, this does not change the fact that the reconditioning costs were intended to have some regularity and

- were t0 be incurred over an extended period of time. When the costs would be incurred, and the amount, was under
SFPP's control. As such, those costs should have been established as a known and measurable item during the test
period. SFPP elected to follow a more general procedure by establishing a reserve against future earnings. This might

- well be proper based on generally accepted accounting principles, but is not in keeping with the Commission's well
esiablished regulatory procedures regarding costs that are to be recovered over a long period and expected to be
recurring in their nature.

49. The recovery of non-recurring costs is limited to narrow situations where the cost involved is both recognized as a
legitimate cost-of-service expense and it is difficult to incorporate the cost into the pipeline's cost-of-service as recurring
operating expenses. Otherwise, when facing a cost increase oil pipelines are required by the Commission's regulations

- to establish that any increase in costs cannot be recovered through the annual increase permitted by the Commission's
indexing methodology. If a pipeline believes the increase permitted under the annual index is inadequate, it may file to
further increase its rates by establishing that a substantial divergence exists between costs actually incurred by the

- carrier and the rate allowed by the indexing methodology such that the resulling rate would not may then file a rate case
consistent with the information required to justify a new cost-based rate or a general rate increase. n73

- 173 This assures that the pipeline establishes that costs it claims have increased are not offset by
other changes that benefit it, such as increases in revenues or reductions in other costs. As such, the
indexing methodology is consistent with the general test period rate design methodology discussed

- above.

50. In the instant case SFPP itself proposed the use of a surcharge procedure as an allernative 1o eliminate the need for
addressing the issue in a rate design context, The Commission has accepted such surcharges when the cost to be
incurred is a legitimate cost-of-service expense but is likely to vary in its application. This is particularly true if the
expense is of a type that is not expected to be continuously incurred over the life of the pipeline and is not of the type
that would be periodically adjusted as part of a general rate case. Here SFPP could have made a limited rate filing
justifying the surcharge on the grounds that the reconditioning costs resulted in an indexed rate that would not enable
SFPP to recover its costs, i.e., the rate would be too low to be a just and reasonable rate. Such a filing would have also
enabled SFPP to develop a rate that could have been trued-up on an annual basis and would have avoided the difficulty
of embedding the costs in SFPP overall cost-of-service.

51. As the Court noted, by the time SFPP made the compliance filing addressed by Opinion No. 435-B (issued

Sepiember 13, 2001), the Commission had before it the actual reconditioning costs for the East Line incurred through
- 1998. The record shows that while the reconditioning costs were not as high as SFPP had predicted, they were

substantial and essential for the safe operation of the pipeline. Howcver, the knowledge of the cost specifics reflects the
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benefit of hindsight for a cost-of-service clement that should have more appropriatcly been included in rate filing that
was consistent with the Commission's indexing regulations. For this type of normalized operating expense, which SFPP
- had projected in Docket No. OR96-2-000, et af., the annual indexing regulations apply to all cil pipelines whether or not
they are in Jitigation about the reasonableness of their rates. SFPP may have been reluctant to apply for a surcharge out
of concern that such a filing would open all of its cost-of-service rates to review without regard to whether they were
grandfathered because SFPP would have to file information consistent with that required to establish a new rate. n74
But such litigation concemns should not compromise the Commission's oil pipeline rate making procedures through an
accommodation that allows SFPP to justify higher costs midstream in a rate case when those costs (unlike its regulatory
cosis} were not engendered by the proceeding itself. The Commission notes that SFPP had to prepare cost of service
- studies for the each of the years at issue (1996-1999) in Phase II of Docket No. OR96-8-000, er al., and will have an
{*62,462] apportunity to justify much of its long-term reconditioning expenses in those dockets. For these reasons the
Commission affirms its original decision to deny SFPP reconditioning expenses in Docket No, OR92-8-000, et al.

-
n74 See 18 C.F.R. Pant 346, Oil Pipeline Cost-of-Service Filing Requirements (2004).
L _J
D. Reparation Issues
- 52, The court affirmed the Commission's rulings regarding all the reparation issues addressed by the Opinion No. 435

orders. n75 The reparation issues addressed by this order are raised by rehearing requests of the Commission's March
2004 Order in Docket No. OR96-2-000, et al. That order inclded a short discussion of whether the Arizona Grocery

- doctrine n76 precluded East Line shippers from obtaining reparations during the Phase 11 litigation of Docket No.
OR96-2-000, et al. The Commission concluded that doctrine did not preclude reparations for most East Line shippers
under the circumstances of that docket, n77 However, two parties, the Westemn Refining Company, L.P. and Navajo
Refining Company, L.P. {the rehcaring parties) filed requests for rehearing of one sentence in the background section of

- the March 2004 Order, which stated that reparations would not be available to complaints filed by East Line shippers
after August 1, 2000, n78
-
n75 BP West Coast, Part 111,
n76 March 2004 Order PP 81-82
-
n77 /d.
- n78 /d, P11.
-

53. The rehearing parties state that the cited comment misapplies the Arizona Grocery doctrine by barring reparations

for complaints filed against the East Line rates after August 1, 2000, They cite numerous passages fram the Opinion No.

435 orders stating (1) that the Commission did not intend that any Commission determination of a just and reasonable

- rate for the period November 1992 through August 1, 2000 bar reparations for complaints filed after August 1, 1995,
and (2) that the rate established as of August 1, 2000 was pot intended to be a final, lawful rate. They thus claim that the
August 1, 2000 East Line rates were always intended to be interim rates, that the related compliance filings were

- nothing more than proposed rates filed by SFPP, and were accepted and suspended by the Commission on that basis.
They argue that this interpretation of the Commigsien's prior orders is consistent with the Commission's numerous
statements that its Opinion No. 435 orders were not intended to prejudice the right to reparations of East Line shippers

- filing complaints after August 5, 1995.
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54. The rehearing partics further argue that it was arbitrary and capricious (o establish a cutoff date of August 1, 2000,

and thereby exclude from a claim for reparations two complaints that were filed on August 4, 2000 and August 8, 2000.
- They also claim that the cited comment deprives them of the right that all shippers have to file a complaint and to obtain
reparations for a two year period before the complaint if the challenged rate is shown to be unjust and unreasonable.
Finally, they assert that the cited statement is an incentive for protracted litigation because the pipeline has an incentive
1o prolong litigation in order to delay the effective date of any rate that will be applied prospectively.

55. The Commission denies rehearing. The first step in explaining this issue is a summary of what the Commission
actually did in the Opinion No. 435 orders regarding the East Line rates. Because those rates were not grandfathered
under EPAct, the Opinion No. 435 orders made numerous rulings on cost-of-service factors and required SFPP to make
a series of compliance filings conforming to those orders. In each case SFPP was required to prepare a filing that
explained how a rate would be determined based on the rulings and to actually make a rate filing that confotmed to
- those calculations. When SFPP filed new East Line rates in response to the Opinion No. 435-A, the Commission
accepted and suspended that rate, effective August 1, 2000. The Commission required SFPP to make additional
compliance filings that required modification of the August 1, 2000 rates, but any changes were effective on that date.
- The effect of the Commission's action was to provide some relief to all of SFPP's East Line shippers as of August 1,
2000, not just to those who would be entitled to reparations if the Commission had dclayed setting new rates for the
East Line until all cost issues had been resolved. |

-«
56. In fact, it was not until February 15, 2002, that an order issued finalizing new rates for the East Line, effective on
August i, 2000. n79 Thus, for over one and half years all shippers had the benefit of lower East Line rates while the
- Commission worked out the nuances of SFPP's compliance filing. During this period, and on appeal, SFPP argued that

the Commission had violated the Arizona Grocery doctrine by modifying the new East Line rates after they first became

effective on August 1, 2000, and continuing to make those rates effective on that date. The court rejected this argument,

stating (1) that the Arizona Grocery doctrine applies only to final Commission rates, and (2) that the Commission

- clearly did not intend the August 1, 2000 rates 10 be final rates when they were first filed with the Commission. n80
Therefore the Commission was free to require that any modifications of the East Line rates be effective on August 1,
2000. Because of the rulings on certain issues in this remand order SFPP will have to file revised rates for its East Line.

- The Commission will also require those rates to be effective on August 1, 2000, with the intent of eventually taking

’ final action on the new East Line rates on that date. When there is no more Commission action on those revised East

Line rates, the rates will become final rates under the Arizona Grocery doctrine.

-
n79 See SFPP, L.P., 98 FERC P61,177 at 61,657 (2002).
- n80 BP West Coast at 1304-05.
(*62,463]
-

57. Since any final lawful East Line rates will be effective as of August 1, 2000, they may only be changed
prospectively. The rehearing parties assert that it is arbitrary and capricious for the Commission to choose August 1,
2000 as a date that the new East Line rales will become lawful rates. There is no merit in this argument. The

-« Commission chose August 1, 2000 as the effective date in the normal course of its proceedings, and clearly could not
have known that the rehearing parties intended to file additional challenges to the East Line rates. In any event, the
Commission has afforded complaining parties adequate time to file complaints before that date. When the Commission

- issued Opinion No. 435 in January 1999, it afforded all parties that had filed complaints between August 5, 1995 and
that date to refile their complaints in light of the Commission's rulings. Numerous parties did so in January 2000, which
included additional challenges to the East Line rates. Thus, the rehearing parties had ample time to review the

- Commission's rulings Opinion No. 435, and the related modifications in 435-A, issued May 17, 2000, and to determine
what action they wished to take. In any event, while it may be true that there is some incentive to prolong litigation if a
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rate may only be changed prospectively, this is true for all lawful rates under the statutory scheme.

- 58. Finally, given the rehearing parties’ arguments that the Commission is departing from the statements in its prior
orders, it may be helpful o reiterate how the August 1, 2000 rate was designed and the implications for the complaints
now before the Commission in Phase II of Docket No, OR96-2-000, et a!. In the Opinion No. 435 orders the
Commission found that SFPF's East Line rates were unjust and unreasonable. In establishing new prospective rates, the
Commission first determined what the just and reasonable rates should be for the year 1994 using a cost-of-service for
that year. The rates were then indexed forward under the Commission's index regulations to the August 1, 2000
cffective date. This determined what the just and reasonable East Line rates should have been for each of the years 1994
through August 1, 2000. To the extent that any complainant paid rates that were higher than the rates so determined, the
complainant would be awarded reparations for the relevant years and for two years before the date of the complaint. If a
shipper was not a complainant in the Opinion No. 43S proceedings, that shipper would receive lower rates but would

- not receive reparations for those years. This dischotomy was affirmed on appeal.

59. Thus, as of August 1, 2000, there were several categories of shippers on SFPP's East Line. All shippers paid the
- same rates as of August 1, 2000, because those rates were set prospectively and applied to all shippers. Shippers who
were complainants in the Opinion No, 435 proceedings had their rates reduced for the period between the date of their
complaint and August 1, 2000. Shippers who were not complainants did not have their rates reduced for the period
before August 1, 2000. Any complaint filed against the East Line rates after August 1, 2000 will be constrained by the
lawful rate the Commission establishes as of August 1, 2000.

E. The Compliance Filing to the March 2004 Order

60. The Commission's March 2004 Order stated two concerns regarding KMEP's December 31, 1998 acquisition of
SFPP, L.P. The order noted that SFPP had used the purchase method of accounting to reflect that acquisition. Under the

- method, SFPP's balance sheet was adjusted to refiect the difference between its book value in prior years and the value
of the transaction. The Commission's first concemn was that SFPP did not obtain Commission permission to restate its
accounts as of December 31, 1998. Second, the Commission stated that SFPP wrote up its rate base, thus potentially

- increasing the amount of depreciation and return used to determine its rates in Phase I1 of Docket No. OR96-2-000, et
al. The Commission therefore directed SFPP to seek permission from the Chief Accountant within 30 days to restate its
accounts as of December 31, 1998. The Commission further stated that SFPP could not use any increase in its acoounts
from the December 31, 1998 write-up to design its rates. n8)

-
n81 March 2004 Order at PP 79-80.

-

- 61. On April 26, 2004, SFPP made a compliance filing to the March 2004 Order. SFFP stated that on November 18,
1999, it submitted to the Chief Accountant's office a request for confirmation it had complied with the Commission's
regulations regarding the restatement of its accounts. SFPP attached a copy of that letter 1o its filing and stated that it
included pages in the Form 6 format reflecting the implementation of the proposed adjustments as of the acquisition

et date. It further stated that the adjustments were well known to the Commission and the shipper parties because they
were utilized 1o develop the record in Docket No. OR96-2-000. SFPP further stated that the Commission's accounting
regulations, Instruction for Carrier Property Accounts No. 3-11(b), require that SFPP must record the assets at costs as

- of the date of acquisition, and that the write-up did just that.

62. Indicated Shippers and ConocoPhillips filed protests on May 11 to SFPP's compliance filing. They address seven
- main points. n82 First, they content that SFPP made no filing since there was no formal notice or acknowledgement by
the Chief Accountant's office. Second, the Commission's accounting regulations do not apply to SFPP nor does the
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regulation require SFPP to write-up its accounts. Third, SFPP did not comply with the [*62,464] Commission's
requirement that SFPP submit the evidence of value required to support the valuation. Fourth, that SFPP was
- inconsistent in its use of the purchase method. Fifth, that SFPP did not comply with the regulation requiring that a
purchase price in excess of net assets acquired not be booked to tangible assets, from which rate base is taken. Sixth,
SFPP wrote up the equity component of its rate base, which distorts Page 700 of its Form 6 used to set the annual
increase under the Commission index procedures and that this page should be restated. Seventh, the accounting

- treatment will result in distortions in the aliocation of overhead costs between KMEG and SFPP, SFPP's capital
structure, income taxes, and the amount of Arizona property taxes to be included in its costs, thus distorting the rates to
be established in Phase 11 of Docket No. OR96-2-000, et al. Indicated Shippers also included a lengthy argument as to

- why a write-up should not be permitied and its probable impact on rate payers by changes to various accounts. On May
25, 2004, SFPP filed an answer contesting these assertions, which was opposed by several shippers. n83 This was
followed by more commenits by Indicated Shippers. n84

L

n82 At that time Indicated Shippers consisted of BP West Coast Products LLC (formerly ARCO
- Products Company, A Division of Atlantic Richfield), ExxonMobij Qil Corporation (*ExxonMobil)
{formerly Mobil Oil Corporation).
n83 Conoco Phillips Company, Ultramar Inc., and Valero Marketing and Supply Company, and
- Chevron Products Company.
n84 Indicated Shippers on June 9 and June 19, 2004.
-

63. The Commission will first address some procedural matters. Indicated Shippers' protest to the compliance filing is
- filed as a matter of right. SFPP's May 25 answer to the protest addresses a series of assertions not previously stated by
the parties, contains useful information, and is accepted. Beyond this, none of the subsequent comments filed provide
any meaningful or helpful information and in the main only reargue positions stated in the initial protests, Therefore
- they are rejected and SFPP's proposed reply is unnecessary. In addition, on June 9, 2004, a motion to intervene was filed
out-of-time and protest was filed by America West Airines, followed by similar motions on June 14, by Northwest
Airlines and on June 16 by the Air Transport Association of America. SFPP filed a timely objection to these motions. It
- is far too late for interventions in this docket and the late filed motions to intervene are denied.

64. Turning to the merits, in its April 26, 2004 compliance filing, SFPP states that it had previously requested approval

of the purchase accounting adjustments in question and provided copics of a letter purportedly sent to the Commission's

Chief Accountant dated November 18, 1999. There is no record of the Commission having received SFPP's letter and

no indication that the Commission considered or acted on the accounting proposal contained in it Regardless of these

circumstances, a compliance filing detailing the accounting adjustments applied upon KMEP's acquisition of SFPP is

- now before the Commission. This resclves the issue of whether SFPP complied with the requirement to obtain
Commission approval to modify its accounts to reflect the acquisition of SFPP by KMEP.

- 65. The second issue is whether SFPP properly modified its accounts and the potential impact of any such changes on
the design of SFPP's rates. KMEP accounted for the transaction using the purchase method of accounting and used
"push-down accounting” n85 to establish a new accounting and reporting basis for SFPP's assets and liabilities,

- reflecting KMEP's cost of acquisition. Through the use of *push-down" accounting KMEP restated SFPP's pipeline
property to conform to the purchase accounting requirements of Instruction 3-11(b), Accounting Under a Purchase, of
the Uniform System of Accounts Prescribed for Oil Pipeline Companies (USofA). Instruction No. 3-11(b) requires an

- entity 1o record purchased assets at their acquisition cost. As a result of the revaluation SFPP's net carrier property
increased from $ 468 million to $ 1.2 bitlion.
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-
n85 Under "push down" accounting, the difference between the purchase price and the book value of
the company acquired is "pushed down” to the books of the acquired company.

-

- 66. Under push-down accounting the basis of accounting for purchased assets and liabilitics is the same (acquisition
cost) as if the acquired entity was merged into its parent's operation. Push-down accounting is an acceptable option
under Generally Accepted Accounting Principles (GAAF). Although the Commission is not bound to follow GAAP, it

- generally does so provided that it does not conflict with sound regulatory principles.

67. Consistent with GAAP, the intent of Instruction No. 3-11 of the USofA is to record property acquired as a result of a
merger or consolidation at its acquisition cost. Additionally, while push-down accounting is not specifically provided

- for in the USofA, the Commission has permitted its use for accounting and financial reporting purposes. Consequently,
consistent with its past actions n86, the Commission will allow SFPP to use push-down accounting to record the
business combination for financial accounting purposes. However, the purchase accounting adjustment, regardless of

- which entity's books it may be recorded, on cannot be reflected in rates absent a showing of specific benefits to
ratepayers. In order o ensure that this regulatory principle is adhered to, the Commission's approval is conditioned on
SFPP maintaining full and complete information related to the business combination so that original cost records are

- available for use by the Commission for ratemaking purposes, and the amount of the original cost of carrier property,
the amount of acquisition premium paid [*62,465] for such property, and related depreciation and amortization are
disclosed in footnotes to the financial statements.

-
nB6 See letter order issued on June 18, 1992 in Docket No. AC91-17-000, TE Products Pipeline
Company, L.P., approving the use of push down accounting.
-
- 68. The protesting parties are correct ihat SFPP was required to provide supporting information on the fair market value

of the acquired assets. [nstruction 3-11{(c) (2) further provides that the purchase price shall be equitably apportioned
among the appropriate property or other accounts based upon the percentage relationship between the purchase price
and the original cost or the fair market value of the properties. However, this instruction limits the amounts recorded for
- the properties and other assets acquired 10 the total purchase price. Instruction 3-11(c)(3)(a) also provides thal where the
purchase price is in excess of amounts recorded for the net assets acquired (e.g. goodwill), the excess shall be included -
in Account 40, Organization Costs and Other Intangibles. In addition, the portion of the total price assignable to the

- physical property is to be supported by independent appraisal or other such information as the Commission may
consider appropriate.
- 69. SFPP filed as Exhibit 85 in Docket No. OR96-2-000 ¢ al. an appraisal of SFPP's assets and liabilities, which SFPP

asscris fully supports both the purchase price and its allocation to various accounts. Exhibit 85 supports the assignment
of the purchase price to SFPP's property accounts. This is sufficient and accepted at this point. The Commission will not
review the validity of the price paid because it was an arms length transaction and, as has been discussed, the increase in

-
asset value that resulted may not be used to establish SFPP's rates,
70. Protesting partics also assert that KMEP did not apply the purchase method to its acquisition of the Calnev Pipeline.

- SFPP on the other hand asserts that it did in fact apply the purchase method to that acquisition. However, the point is
irrelevant since, as discussed above, the Commission permits the use of push down accounting in these types of
business combinations.

-
71. On the remaining issues, SFPP asserts that the net book value reflected on page 700 of its 1998 Form 6 does not

-
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reflect the purchase price adjustment and is consistent with thc methodology used to develop the same page in its 1997
Form 6. SFPP's representation is correct on this point in the context of the questions raised by the Commission's March
- 2004 Order. Protesting parties have raised the issue regarding page 700 of Form in greater detail in Docket No.
1S04-323-000 and thus the Commission will explore issues underlying page 700 in that docket. n87 Finally, issues
related to the pipeline's capital structure, overhead cost allocations, and Arizona property taxes are best addressed in
- Phase II of Docket No. OR96-2-000, et a!., since these arc the specifics that are used to design SFPP's rate. Finally, any
changes in rate levels required by Phase I of the Docket No. OR96-2-000, et al., proceedings will resull in refunds that
retum to the shippers a reduction in the base rates, and as such, a corresponding reduction in any increases to those rates
under the index methodology.

nB7 The docket involves SFPP's May 24, 2004 filing to adjust its rates pursuant to the Commission’s
- indexing regulations. See SFPP, L.P., 107 FERC P61,134 (2004). As such, it is more appropriate 10
address any issues related to the index calculation there.

F. Further Proceedings

72. The court remand and the rulings here require a number of further proceedings. These includc determining just and

- reasonable rates for the East Line in light of the remanded dockets and determining whether further adjustments are to
those rates are required based on the complaints in Docket No. OR96-2-000, et al. As noted, the West Line rates are
now before the Commission in Phase [1 of that proceeding. The cost-of-service for both the East and West Lines is

- directly impacted by the Policy Decision and the proposed use of full income tax allowance in designing SFPP's rates.
Separate proceedings are required to establish a just and reasonable charge for the Watson Station drain dry facilities
and the turbine fuel rates for the West Line that are now at issue in Docket No. OR92-8-000, et al. Each is discussed
below.

I. The East Line

73. The East Line rates are presently before the Commission in two contexts. One is revisions that must be madc to the
1994 test year in Docket OR92-8-000, er al. in light of the remand and the determinations here. The second is whether
there should be further prospective changes to the East Line rates based on the 1999 test year (as it may be modified) in
- Docket No. OR96-2-000, et al. In both instances the most difficult issue at this point may well be the tax allowance

issue since the record in both proceedings appears oriented to the Lakehead doctrine and the rulings in the court remand

rather than the Commission's recent Policy Statement. While other issues should be able to be resolved on the existing
- record of these related proceedings, it may be necessary to supplement the record 10 determine whether SFPP meets the
standards of the Policy Statement in the those two years.

o 2. The West Line,

74. In the March 2004 Order n88 ar in this order the Commission has found that there were substantially changed
circumstances beginning in 1995 to the West Line delivery points of Yuma, CalNev, and West Tucson and beginning in
1997 for the West Phoenix rates, Since complaints were pending against those rates in 1996 and 1997 or 1998, this
suggests that it may be necessary to develop a record on tax allowances for the cost-of-service lest years utilized for
determining whether [*62,466] the rates to those points were just and reasonable in those test years, n89 After a new
- rate is established for any of the West Line complaint years, any further changes to the West Line rates would be on a
prospective basis only. Thus, the next most logical year for determining whether the West Line rates are just and
reasonable would be the calendar year 2000, the last year in which the amended complaints in these consolidated
- proceedings were filed. 190 Again, it is unclear whether the record for the years test year for the 1996 and 1997 or 1998
complaints, or the 2000 complaints, contains sufficient information to determine if SFPP's partnership structure met the
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-
standard contained in the Policy Statement in those years. Other issues have been briefed on the record before the
Commission in Phase I1.
-
n88 March 2004 order P 53.

- n89 The test year and the complaint year are not necessarily the same because the calendar year
priof 1o the complaint year may be used to determine the relevant costs since the prior year would
provide a full 12 months data to support any determinations.

-

n90 An issuc before the Commission in Phase 11 is whether 1999 or 2000 should be used as the test
year for resolving those complaints.

L _J

-

75. The Commission has concluded here that the charges for the Watson Station drain dry facilities were not
grandfathered in the years for which complaints were filed against those charges. Since there is no record before the
- Commission on the merits of whether those charges were and are just and reasonable, the Commission sets those
charges for hearing. The West Line turbine fuel rates are a subset of the West Line rates that were involved in Docket
No. OR92-8-000, et al. and are now before the Commission on remand from the court. Thus the Commission must
make a reasonableness determination for the turbine fuel rates for the years in which those rates were at issue in those
proceedings. The Commission will defer further proceedings on the turbine fuel rates until it completes its analysis of
the initial decision before it in Phase 1l of Docket No. OR92-6-000 et al. The Commission will be making
determinations on the reasonableness of the turbine fuel rates in that proceeding for the relevant complaint years
- involved there since the West Line turbine fuel rates are a subset of the broader West Line rate issues discussed in the
previous paragraph of this order. Any determination of the West Line turbine fuel rates in Phase 11 will not decide the
rcasonableness of those rates in the remanded proceeding in Docket No. OR92-8-000, ef al., but may establish basic

- principles that would facilitate the resolution of that docket.
4. Disposition of F

L _J

76. In subsections | and 2 of this section the Commission discussed, but did not resolve, the relationship between the

Policy Siatement and the rate proceedings before it on remand and Phase 11 of Docket No. OR96-2-000, et al. The

- change in the tax allowance policy involved in these proceedings creates sufficieat uncertainty on how that issue should
be addressed that the Commission will not rule on it with finality here. For example, some statements in the briefs on
exception in Phase II and in procedural motions filed in the Sepulveda Line proceeding suggest that SFPP may have

- provided substantial information on the structure of the SFPP partnership and the status of its owning interests for the

various years at issue in several of the proceedings now before the Commission. However, the Commission does not
have that information clearly before it and it appears necessary to render an efficient and complete decision both in the
remanded proceedings in Docket No. OR92-8-000, et al. and in Phase 1I. Therefore, in the interests of administrative

- efficiency, the Commission directs SFPP (o file a brief within 15 days after this order issues describing, with supporting
affidavits, the location and quantity of information regarding the tax allowance information with regard to the years at
issue for the East and West Line rates, Reply briefs by other parties will be due 30 days after this order issues.

T7. On brief, the partics shall explain, with examples and supporting analyses, whether such information is adequate to
establish whether SFPP met the standard contained in the Policy Statement for any given year at issue and to what years
- that standard should apply and why. The parties should further explain whether the data is sufficient that it can be
certified to the Commission and tax allowance matters resolved on brief, or if, alternatively, the issue of whether SFPP
has met the standards of thc Policy Statement should be sct for hearing. The Commission wishes Lo resolve this narrow,
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if important, technical issue in sufficient time to utilize the results in a single final compliance arder resolving most
outstanding rates issues involving the East and West Line rates now before it for the years 1992 through 2000. n9] As

- such, the Commission wiil look with disfavor on generalized statements that (1) detailed hearings are necessary {0
assure due process on the tax allowance issue, or (2) that a particular party has already met its burden of proof based on
the overall content of the record. If any party believes either to be the case, that party should plead the point with

- specificity.

n91 This is unlikely to involve the Watsor Station drain dry charges or the West Line turbine fuel
- rates discussed in subsection 3 of this section of the order. It may also not include a specialized rate such
as the Sepulveda Line.

-
The G - les;
- (A) The remanded issues are decided as discussed in the body of thig order,
(B) The requests for rchearing of the March 2004 hearing are denied. [*62,467]
-

(C) SFPP's compliance filing to the March 2004 order is accepted as discussed in the body of this order.

(D) The issue of the just and reasonableness rates for the Watson Station drain dry facility charges is set for and
- hearing.

(E) Further proceedings regarding the West Line turbine fuel rates are deferred pending the completion of Phase 11
- of Docket No. OR96-2-000, et al.

(F) Within 15 days after this order issues the SFPP shall file the brief required in the body of this order. Reply
briefs are due 30 days after this order issues.

(G) A Presiding Administrative Law Judge (ALJ), to be designated by the Chief Administrative Law Judge, for the
purpose pursuant to 18 C.F.R. § 375.302 (1996), shall convene a prehearing conference with regard to the charges for
- the Watson Station drain dry facilities, said conference to be held within 20 days of the issuance this order in a hearing
or conference room of the Federal Energy Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426.
The prehearing conference shall be held to clarify the positions of the participants, and for the ALJ to establish any
procedural dates for the hearing. The ALIJ is authorized to conduct further proceedings pursuant to this order and the

“ Commission's Rules of Practice and Procedure.

- By the Commission.
APPENDIX:

-
1. Table 1 - Display of Percentage Change in Volumes and Three Cost Factors Discussed in the Text Compared to the
Base Years Discussed in the March 2004 Order and this Order.

-
2. Table 2 - Estimated Percentage Change in Return When the Percentage Change in Volume is combined with the
Percentage Change in the Three Cost Factors Displayed in Table 1,

-
3. Table 3 - Estimated Percentage Change in Return at Specific Delivery Points When the Percentage Change in
Volume is Combined with the Percentage Change in the Three Cost Factors Displayed in Table |

-
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4. Table 4 - Change in Rate Base Analysis
- 5. Table 5 - Change in Total Return Analysis
- 6. Table 6 - Change in Income Tax Analysis
7. Table 7 - Change in Cost of Service Analysis
« 8. Chart 1 - West Line: Rate Basc Analysis
- 9. Chart 2 - West Line: Percentage Rate Base Change
10. Chart 3 - West Line: Allowed Total Return Analysis
- 11. Chart 4 - West Line: Percentage Allowed Total Return Change
12. Chart 5 - West Line: Income Tax Allowance Analysis
® 13. Chart 6 - West Line: Percentage Income Tax Aliowance Change
- 14. Chant 7 - West Line: Cost of Service Analysis
15. Chart 8 - West Line: Percentage Cost of Service Change
- 16. Chart 9 - North Line: Rate Base Analysis
17. Chart 10 - North Line: Percentage Rate Base Change
® 18. Chart 11 - North Line: Allowed Total Return Analysis
- 19. Chart 12 - North Linc: Percentage Allowed Total Return Change
20. Chart 13 - North Line: Income Tax Allowance Analysis
- 21. Chart 14 - North Line; Percentage Income Tax Allowance Change
- 22. Chart 15 - North Line: Cost of Service Analysis
23. Chan 16 - North Line: Percentage Cost of Service Change
- 24, Chart 17 - Oregon Line: Allowed Total Return Analysis
25. Chart 18 - Oregon Line: Percentage Allowed Total Return Change
“ 26. Chart 19 - Oregon Line: Rate Base Analysis
- 27. Chart 20 - Oregon Line: Percentage Rate Base Change
28. Chant 21 - Oregon Line: Income Tax Allowance Analysis
-
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-
29. Chant 22 - Oregon Line: Percentage Income Tax Allowance Change
L}
30. Chant 23 - Oregon Line: Cost of Service Analysis
- 31. Chart 24 - Orcgon Line: Percentage Cost of Service Change
Table |
- Display of the Percentage Change in Volumes and Three Cost Factors Discussed in the Text Compared to the Base
Years Discussed the March 2004 Order and this Order
West Line
-
Year Volume Rate Basc Allowed Cost
- Return of Service
1995 16.40 -18.14 -21.55 -10.92
4B
1996 21.84 -19.65 -29.10 -14.26
1997 26.31 -21.52 -29.49 -14.07
- 1998 26.65 -25.25 -33.14 -10.81
1999 2847 -21.58 -25.43 -12.00
-
5 Year Average 23.93 -21.23 -21.74 -12.41
- North Line
- Year Volume Rate Base Allowed Cost
Return of Service
- 1995 11.93 2.52 1.98 9.28
{996 10.73 352 -3.34 8.07
- 1997 10.89 442 -1.29 20.75
1998 14.97 382 227 24.14
1999 11.53 -0.03 -0.82 13.59
-
| 5 Year Average 12.01 285 -1.15 15.17
L]
Oregon Line
“ Year Volume  RateBase  Allowed Cost
Return of Service
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1995 6.39 7.62 7.10 16.39
-
1996 7.05 6.09 -3.44 30.64
1997 1.82 434 275 3621
- 1998 13.67 821 -0.34 70.30
1999 21.00 10.28 8.82 36.38
-
5 Year Average 9.99 741 1.88 37.98
[*62,468]
-
Note 1 - All figures are in percentages.
Note 2 - All figures are derived from the Appendices to the March 2004 Order and to this Order.
|
Note 3 - A positive number is an improvement in the pipelinc's return. A negative number indicates a deterioration
in the pipeline’s return.
“ Tabic 2
Estimated Percentage Change in Return When the Percentage Change in Volumes is combined with the Percentage
- Change in the Three Cost Factors Displayed in Table |
West Line
- Year Volume  RaeBase  Allowed Cost
Return of Service
-
1995 16.40 34.54 3795 27.32
1996 21.84 41.49 5094 36.10
-
1997 26.31 4783 55.80 40.38
1998 26.65 51.90 59.79 37.46
- 1999 2847 50.05 53.90 4047
- 5 Year Average 23.93 45.16 51.68 3635
North Line
-
Year Volume Rate Base Allowed Cost
Return of Service
-
1995 11,93 94! 9.95 2.65
« 1996 10.73 7.21 14.07 2.66
1997 10.89 647 12.18 -9.86
o
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1998 14.97 11.15 17.24 -9.17
1999 11.53 11.56 12.35 -2.06
-
5 Ycar Average 12.01 9,16 13.16 -3.16
-
Oregon Line
-
Year Volume Rate Basc Allowed Cost
Return of Service
-
1995 6.39 -123 -0.71 -10.00
1996 7.05 0.96 10.49 -23.59
1997 1.82 -3.02 4.57 -34.39
1998 13.67 5.46 14.01 -56.63
1999 21.00 10.72 12,18 -15.38
- 5 Year Avcrage 9.99 2,58 8.11 -28.00
[*62,469]
Note 1 - All figures are in percentages.
L _J
Note 2 - All figures are derived from the Appendices to the March 2004 Order and to this Order.
- Note 3 - A positive number is an improvement in the pipeline's return. A negative number indicates a deterioration
in the pipeline's return.
Table 3
-
Estimated Percentage Change in Return at Specific Delivery Points When the Percentage Change in Volumes is
combined with the Percentage Change in the Three Cost Factors Displayed in Tabie 1
- Delivery Year Volume Rate Base Allowed Cost of
Point Return Service
- Yuma 1995 9.44 2758 30.99 20.36
CalNev 1995 2562 43,76 47.17 36.54
-
Phoenix W 1996 0.68 20.33 29.78 14.94
-
Phoenix W 1997 7.56 29.08 37.05 21.63
- Tucson W 1995 188.04 206.18 209.59 198.96
L
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Ratc Base

N.A

N.A

Allowed

Return
N.A

N.A

Cost of
Service
N.A

N.A

Note 2 - All figures are derived from the Appendices to the March 2004 Order and to this Order

Delivery Year Volume
Point
-
Luke AFB N.A N.A
- William AFB N.A N.A
[*62,470]
- Note | - All figures are in percentages
- Table 4 - Change in Ralc Base Analysis
WEST LINE
L
Loughlin UIT-] (a) 1989 162439
(April 3, 2001);
- Source; UIT4
Protected
-
Loughlin UIT-1] by 1992 163.043
(April 3, 2001);
- OR9%6-2 Exh 256.
SFPP 287
- Ganz SFPP-221 (c) 1995 133573
(GRG-118) (July 31,
2001)
-
Ganz SFPP-222 1996 131.128
- (GRG-119) (July 31,
2001)
- Ganz SFPP-223 1997  128.088
(GRG-120) (July 31,
- 2001)
Ganz SFPP-224 1998  122.030
“ (GRG-121) (Suly 31,
2001)
-
Ganz SFPP-225 1999 127987

Rate Base
Difference
c-a c-b
-28.866  -29470
-31.31 -31.915
-34.351  -34.955
40409 -41.013
-34452  -35.056

Page 32

Rate Base Percentage

(c-a)a

-17.77%

-19.28%

-21.15%

-24.88%

21.21%

(c-b)b

-18.07%

-19.57%

-21.44%

-25.15%

-21.50%

{c-b)/a

-18.14%

-19.65%

-21.52%

-25.25%

-21.58%
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-
WEST LINE
-
Loughlin UIT-1 (a) 1989 162439 Rate Base Rate Base Percentage
(April 3,2001); Difference
- Source: UIT-4
Protected
-
Loughlin UIT-1 (b) 1992 163.043 c-a c-b (c-a)a {c-byb (c-b/a
(April 3, 2001);
- OR96-2 Exh 256.
SFPP 287
- (GRG-122) (July 31,
2001)
* NORTH LINE
- 51% from interstate (&) 1989  136.125 Rate Base Rate Base Percentage
UIT-10, Schedule Difference
No. 1A (9-17-2001)
L J
SFPP-234 (GRG-131) (b} 1992 27.742 c-a c-b (c-a)/a (c-b)/b {c-b)/a
- (July 31, 2001)
Ganz SFPP-235 {(c) 1995 28.652 7473 0910 -2069%  3.28% 2.52%
{GRG-132) (July 31,
-
2001)
- Ganz SFPP-236 1996 29.014 -7.111 1.272 -19.69% 4.59% 31.52%
(GRG-133) (July 31,
2001)
&
Ganz SFPP-237 1997 29.340 -6.785 1.598 -18.78% 5.76% 4.42%
- {GRG-134) (July 31,
2001)
-
Ganz SFPP-238 1998 29.121 -7.004 1.379 -19.39% 4.97% 3.82%
(GRG-135) (July 31,
bt 2001)
4
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WEST LINE
¢ Loughlin UIT-1 (3) 1989 162439 Rate Base Rate Base Percentage
(April 3, 2001): Difference
- Source: UIT-4
Protected
L]
Loughlin UIT-1 (b)y 1992 163.043 c-a c-b (c-a)a (c-b)/b {c-b)/a
(April 3, 2001);
- OR96-2 Exh 256.
SFPP 287
- Ganz SFPP-239 1999 27.732 -8.393 -0.010 -2323% -0.04% -0.03%
(GRG-136) (July 31,
2001)
-
OREGON LINE
-
Rate Base Rate Base Percentage
Difference Change
L _J
SFPP-246 (GRG-143) (b) 1992 7831 cb (c-b)b
- (July 31, 2001)
Ganz SFPP-247 (c} 1995 8428 597 7.62%
(GRG-144) (July 31,
® 2001)
- Ganz SFPP-248 1996 8308 477 6.09%
(GRG-145) (July 31,
- 2001)
Ganz SFPP-249 1997 8210 379 4.84%
- (GRG-146) (July 31,
2001)
-
Ganz SFPP-250 1998 8474 643 8.21%
(GRG-147) (July 31,
- 2001)
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-
WEST LINE
-
Loughlin UIT-1 (@) 1989 1624319 Rate Base Rate Base Percentage
(April 3, 2001); Difference
- Source: UIT-4
Protected
-
Loughlin UIT-} by 1992 163.043 c-a c-b (c-a)/a (c-b)/b (c-b)/a
(April 3, 2001);
el OR96-2 Exh 256.
SFPP 287
- Ganz SFPP-25] 1999 8636 805 10.28%
(GRG-148) (July 31,
2001)
- [#62,471]
Table 5 - Change in Tolal Return Analysis
- WEST LINE
Allowed Total Allowed Total Return
* Return Percentage
Loughlin UIT-1 (a) 1989 19,534 Difference Change
- (April 3, 2001);
Source: UIT-4
- Protected
Loughlin UIT-1 (b) 1992 18,975 c-a c-b (c-a)a {c-b)/b (c-b)a
L (April 3, 2001);
OR96-2 Exh 256.
- SFPP 287
Ganz SFPP-221 © 1995 14,766 4,768 4209 -2441% -22.18% -21.55%
(GRG-118) (July 31,
e 2001)
- Ganz SFPP-222 1996 13,291 -6,243 5684 -31.96% -2996% -29.10%
(GRG-119) (July 31,
2001)
-
Ganz SFPP-223 1997 13,215 -6,319 -5760 -32.35%  -30.36% -29.49%
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WEST LINE

Loughlin UTT-1 (a)
(April 3, 2001);

Source: UTT-4

Protected

Loughlin UIT-1 (b)
(April 3, 2001);

OR96-2 Exh 256.

SFPP 287

(GRG-120) (July 31,

2001)

Ganz SFPP-224
(GRG-121) (July 31,
2001)

Ganz SFPP-225
(GRG-122) (July 31,
2001)

NORTH LINE

51% from interstate (a)
UTT-10, Schedule
No. 1A (9-17-2001)

SFPP-234 (GRG-131) ()]
(July 31, 2001)
Ganz SFPP-235 ©

{GRG-132) (July 31,
2001)

1989

1992

1998

1999

1989

1992

1996

19,534

18,975

12,502

14,008

4,403

3,089

3,176

Allowed Total
Return

Difference

-7,032 -6.473

-5,526 -4,967

Allowed Total
Return
Difference

{c-a)a

-36.00%

-28.29%

(c-a)/a

-27.87%

Page 36
Allowed Total Return
Percentage
Change
(c-by/b {c-b)/a
34.11% -33.14%
-26.18% -25.43%
Allowed Total Return
Percentage
Change
(c-b)/b (c-b)/a
2.82% 1.98%
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WEST LINE

Loughlin UIT-1 (a)
(April 3,2001);

Source: UIT-4

Protected

Loughlin UIT-1 (b)
(April 3, 2001);

OR96-2 Exh 256.

SFPP 287

Ganz SFPP-236

{GRG-133) (July 31,

2001)

Ganz SFPP-237
{GRG-134) (July 31,
2001)

Ganz SFPP-238
(GRG-135) (July 31,
2001)

Ganz SFPP-239
(GRG-136) (July 31,
2001)

OREGON LINE

SFPP-246 (GRG-143) (b)
(July 31, 2001)
Ganz SFPP-247 (©)

1989

1992

1996

1997

1998

1999

1992

1995

19,534

18,975

2,942

3,032

2,989

3,053

873

935

Allowed Total
Return
Difference

-1.461 -147

-1,371 -57

-1,414 -100

-1,350 -36

Allowed Total
Return
Difference

c-b

62
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Allowed Total Return
Percentage
Change
{c-a)/a (c-b)/b (c-b)a
-33.19% 4.76% -3.34%
-31.14% -1.85% -1.29%
-32.12% -3.24% -2.27%
-3067% -1.17%  -0.82%
Allowed Total Retumn
Percentage
Change
{(c-b)d
7.10%
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-
WEST LINE
-
Allowed Total Allowed Total Return
Return Percentage
e Loughlin UIT-!{ (@ 1989 19,534 Difference Change
(April 3, 2001);
- Source: UIT-4
Protected
- Loughlin UIT-1 b) 1992 18,975 c-a c-b (c-a)/a (c-b)/b (c-b)/a
(April 3, 2001);
- OR96-2 Exh 256.
SFPP 287
(GRG-144) (July 31,
* 2001)
- Ganz SFPP-248 1996 843 -30 -3.44%
(GRG-145) (July 31,
2001)
L 4
Ganz SFPP-249 1997 849 -24 -2.75%
) (GRG-146) (July 31,
2001)
-
Ganz SFPP-250 1998 870 -3 -0.34%
(GRG-147) (July 31,
- 2001)
- Ganz SFPP-251 1999 950 77 8.82%
(GRG-148) (July 31,
2001)
-
Table 6 - Change in Income Tax Analysis
L
-
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-
WEST LINE Income Income Tax Income Tax Allowance
Tax Allowance Percentage Change
e YEA  Allowance Difference
R
-
Loughlin UIT-1 (a) 1989 10,754
(April 3, 2001),
e UIT-4 Protected
Material
-
Loughlin UIT-1 by 1992 9,124 ca c-b (c-a)/a {c-b)/b (c-b)/a
{April 3, 2001),
i SFPP 287, UIT-11
Ganz SFPP-221 1995 5,930 4824  -3,194 4486% -3501% -29.70%
- {GRG-118) (July 31,
2001)
* Ganz SFPP-222 , 1996 5,187 -5567  -3937  -51.77% 43.15% -36.61%
(GRG-119) (July 31,
- 2001)
- Ganz SFPP-223 {cy 1997 5,493 -5,261 23,631 -48.2% -39.80% -33.76%
(GRG-120) (July 31,
2001)
-
Ganz SFPP-224 1998 7,318 3436 -1,806 -31.95% -1979% -16.79%
- {GRG-121) (July 31,
2001)
et Ganz SFPP-225 1999 87223 -2,531 901  -2354% 988% -8.38%
(GRG-122) (July 31,
- 2001)
NORTH LINE Income Income Tax Income Tax Allowance
« Tax Allowance Percentage Change
YEA  Allowance Difference
- R
-
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WEST LINE Income Income Tax Income Tax Allowance
- Tax Allowance Percentage Change
YEA  Allowance Difference
R
-
[oughlin UIT-1 (a) 1989 10,754
(April 3, 2001);
- UIT-4 Protected
Material
-
. Loughlin UIT-1 (b)y 1992 9,124 c-a c-b (c-a)/a {c-b)/b {c-b)/a
(April 3, 2001);
v SFPP 287, UTT-11
51% from interstale {a) 1989 3,150
- UIT-10, Schedule
No. 1A
-
SFPP-224 (GRG-131) (b) 1992 1,161 ca c-b (c-a)/a (c-b)b (c-b)a
{July 31, 2001)
- Ganz SFPP-235 1995 1,310 -1,840 149 -5841% 1283% 4.73%
(GRG-132) (July 31,
- 2001)
Ganz SFPP-236 1996 1,176 -1.974 15 -62.66%  1.29% 0.48%
- (GRG-133) (July 31,
2001)
-
Ganz SFPP-237 () 1997 1,270 -1,880 109 -59.68%  9.239% 3.46%
{GRG-134) (July 31,
g 2001)
- Ganz SFPP-238 1998 1,748 -1,402 587 4450% S50.56% 18.64%
(GRG-135) (July 31,
2001)
-
Ganz SFPP-239 1999 1,804 -1,346 643 4273% 55.38% 2041%
- (GRG-136) (July 31,
2001)
L
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WEST LINE Income Income Tax Income Tax Allowance
- Tax Allowance Percentage Change
YEA  Allowance Difference
R
-
Loughlin UIT-1 (a) 1989 10,754
(April 3, 2001),
¢ UIT4 Protected
Material
-
Loughlin UJIT-1 (by 1992 9,124 c-a c-b (c-a)/a (c-b)/b {c-b)/a
- (April 3, 2001);
SFPP 287, UIT-11
- OREGON LINE Income Income Tax Income Tax Allowance
Tax Allowance Percentage Change
- YEA  Allowance Difference
R
- SFPP-246 (GRG-143) (b 1992 325 c-b (c-b)yb
(July 31, 2001)
Ganz SFPP-247 1995 383 58 17.85%
“ {GRG-144) (July 31,
2001)
-
Ganz SFPP-248 1996 338 13 4.00%
(GRG-145) (July 31,
¢ 2001)
» Ganz SFPP-249 {c) 1997 362 37 11.38%
(GRG-146) (July 31,
- 2001)
Ganz SFPP-250 1998 505 180 55.38%
- (GRG-147) (July 31,
2001)
L J
Ganz SFPP-251 1999 550 225 69.23%
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-
WEST LINE Income Income Tax Income Tax Allowance
- Tax Allowance Percentage Change
YEA  Allowance Difference
R
-
Loughlin UIT-1 {a) 1989 10,754
{April 3, 2001);
* UIT-4 Protected
Material
-
Loughlin UIT-1 (b) ' 1992 9,124 c-a c-b (c-a)/a (c-b)b (c-b)y/a
- (April 3, 2001),
SFPP 287, UIT-11
(GRG-148) (July 31,
- 2001)
[*62,472]
- Table 7 - Change in Cost-of-Service Analysis
WEST LINE Cost of Cost of Service Cost of Service
YEAR  Service Difference Percentage Change
-
UIT-4 Protected (a) 1989 56,918
- Material
Ganz SFPP-233 by 1992 53860 c-a c-b (c-a)/a (c-b)b (c-b)/a
- (GRG-130) (July 31,
2001)
- Ganz SFPP-221 () 1995 47,647 9,271 6213  -1629% -11.54% -10.92%
(GRG-118) (July 31,
2001)
-’
Ganz SFPP-222 1996 45743  -11,175 8,117 -1963% -1507% -14.26%
- (GRG-119} (July 31,
2001) '
- Ganz SFPP-223 1997 45853  -11,065 8007  -1944% -1487% -14.07%
(GRG-120) (July 31,
- 2001)
-
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-
WEST LINE

-
UIT-4 Protected

- Material

- Ganz SFPP-233
(GRG-130) (July 31,
2001)

- Ganz SFPP-224
(GRG-121) (July 31,

- 2001)
Ganz SFPP-225

- {GRG-122) (July 31,
2001)

-
NORTH LINE

-
51% from interstate

- UIT-10, Schedule
No. 1A (9-17-01)

[
SFPP-234 (GRG-131)
(July 31, 2001)

- Ganz SFPP-235
(GRG-132) (July 31,
2001)

-
Ganz SFPP-236

- (GRG-133) (July 31,
2001)

-
Ganz SFPP-237
(GRG-134) (July 31,

- 2001)

YEAR
(a) 1989
(b) 1992

1998

1999

YEAR
{a) 1989
by 1992
() 1995

1996

1997

Cost of

Service

56,918

53,860

47,710

47,031

Cost of

Service

17457

11,559

13,179

12,967

15,182

Cost of Service
Difference
c-a c-b
-9.208 -6,150
-9,887 -6,829
Cost of Service
Difference
c-a c-b
4,278 1,620
4,490 1,408
-2.275 3,623

111 FERC. P61,334, *62,472; 2005 FERC LEXIS 1524, **

Page 43
Cost of Service
Percentage Change
{c-a)/a {c-b)/b (c-b)/a
-16.18% -11.42% -10.81%
-1737% -12.68% -12.00%
Cost of Service
Percentage Change
{c-a)fa (c-b)b (c-b)/a
-2451%  14.02% 9.28%
2572% 12.18% 8.07%
-13.03%  31.M4% 20.75%
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-
WEST LINE

L
UIT-4 Protected

- Material

- Ganz SFPP-233
(GRG-130) (July 31,
2001)

- Ganz SFPP-238
(GRG-135) (July 31,

- 2001)
Ganz SFPP-239

- (GRG-136) (July 31,
2001)

-
OREGON LINE

L
SFPP-246 (GRG-143)

- (July 31,2001)
Ganz SFPP-247
(GRG-144) (July 31,

- 2001)

- Ganz SFPP-248
(GRG-145) (July 31,
2001)

-
Ganz SFPP-249

- (GRG-146) (July 31,
2001)

-
Ganz SFPP-250
(GRG-147) (July 31,

- 2001)

-

Page 44
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YEAR

(a) 1989

(b 1992

1998

1999

YEAR

(by 1992

{cy 1995

1996

1997

1998

Cost of

Service

56,918

53,860

15,774

13,932

Cost of
Service

4,697

6,136

6,398

7,999

Cost of Service
Difference

c-a c-b

-1,683 4,215

-3.525

2373

Cost of Service
Difference

c-b

TIO

1,439

3,302

Cost of Service
Percentage Change

(c-a)/a (c-b)b {c-b)/a

9.64% 3647% 24.14%

-20.19% 2053%  13.59%

Cost of Service
Percentage Change

{c-b)/b

16.39%

30.64%

3621%

70.30%
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-y
WEST LINE Cost of Cost of Service Cost of Service
- YEAR Service Difference Percentage Change
UIT-4 Protected (a) 1989 56,918
= Material
- Ganz SFPP-233 by 1992 53,860 c-a c-b (c-a)/a {c-b)/b {c-b)/a
(GRG-130) (July 31,
2001)
- Ganz SFPP-251 1999 6,406 1,709 36.38%
(GRG-148) (July 31,
- 2001)
Chart 1
- West Line: Rate Base Analysis
[SEE Chan | IN ORIGINAL])
! [*62473] Chart2
West Line: Percentage Rate Base Change
-
[SEE Chart 2 IN ORIGINAL|
Chart 3
-
West Line: Allowed Total Retorn Analysis
- [SEE Chart 3 IN ORIGINAL]
[*62,474) Chart 4
- West Line; Percentage Allowed Total Return Change
[SEE Chart 4 IN ORIGINAL)
- Chart 5
‘West Line: Income Tax Allowance Analysis
-
[SEE Chart 5 IN ORIGINAL) [*62,475]
Chart 6
West Line: Percentage Income Tax Allowance Change
- [SEE Chant 6 IN ORIGINAL.|
Chart 7
-
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West Line: Cost of Service Analysis

- |SEE Chart 7 IN ORIGINALY} [*62,476)
Chart 8
- West Line: Percentage Cost of Service Change
[SEE Chart 8 IN ORIGINAL]
“ Chart 9
North Line: Rate Base Analysis
“ [SEE Chart 9 IN ORIGINALYJ [*62,477]
- Chart 10
North Line: Percentage Rate Base Change
- {SEE Chan 10 IN ORIGINAL]
Chart 11
- North Line: Allowed Total Return Analysis
[SEE Chant 11 IN ORIGINAL] [*62,478]
“ Chart 12
North Line: Percentage Allowed Total Return Change
< [SEE Chart 12 IN ORIGINAL]
Chart 13
-
North Line: Income Tax Allowance Analysis
- [SEE Chart 13 IN ORIGINAL] [*62,479]
Chart 14
- North Line: Percentage Income Tax Allowance Change
[SEE Chart 14 IN ORIGINAL]
« Chart 15
North Line: Cost of Service Analysis
- [SEE Chart 15 IN ORIGINAL] [*62,480]
- Chart 16
North Line: Percentage Cost of Service Change
-
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- [SEE Chan 16 IN ORIGINAL)

- Chart 17
Oregon Line: Allowed Total Return Analysis

- [SEE Chart 17 IN ORIGINALY] [*62,481|
Chart 18

- Oregon Line: Percentage Allowed Total Return Change
[SEE Chart 18 IN ORIGINAL)]

- Chart 19

- Oregon Line: Rate Base Analysis
[SEE Chant 19 IN ORIGINAL] |*62,482]

- Chart 20
Oregon Line: Percentage Rate Base Change

- [SEE Chart 20 IN ORIGINAL]
Chart 21

- Oregon Line: Income Tax Allowance Analysis
ISEE Chart 21 IN ORIGINAL] [*62,483]

-
Chart 22

- Oregon Line: Percentage Income Tax Allowance Change
[SEE Chart 22 IN ORIGINAL]

- Chart 23
Oregon Line: Cost of Service Analysis

- [SEE Chart 23 IN ORIGINAL)] [*62,484)
Chart 24

- Oregon Line: Percentage Cost of Service Change
[SEE Chart 24 IN ORIGINAL)

-

-

-
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LEXSEE 113 FERC 61277
-
SFPP, L.P.; Mobil Oit Corporation v., SFPP, L.P.; Tosco Corporation v., SFPP, L.P.;
ARCO Products Co. a Division of Attantic Richfield Company, Texaco Refining and
- Marketing Inc., Mobil Oil Corporation v. SFPP, L.P.; Uitramar Diamond Shamrack
Corporation, and Ultramar, Inc. v. SFPP, L.P.; Tosco Corporation v. SFPP, L.P.; Navajo
Refining Corporation v. SFPP, L.P.; Refinery Holding Company; SFPP, L.P.
- Docket Nos. OR92-8-024, OR93-5-015, OR94-3-014, OR34-4-016; Docket No.

OR95-5-013; Docket No. OR95-34-012; Docket Nos. OR96-2-010, OR%6-2-01 1,
OR96-10-007, OR96-10-009, OR98-1-009, OR98-1-011, ORN-4-002; Docket Nos.
- OR96-2-003, OR96-2-010, OR96-10-008, OR96-10-009, ORY96-17-004, OR96-17-006,
OR97-2-004, OR97-2-005, OR98-2-005, OR98-2-007, OR00-8-005, OR00-8-007;
Docket Nos. OR98-13-005, OR98-13-007, OR00-9-005, OR00-9-007; Docket No,
- OR00-7-005, OR00-7-006; Docket No. OR00-10-005, OR00- 10-006; Docket No.
1598-1-001, 1598-1-002; Docket No. 1504-323-002

FEDERAL ENERGY REGULATORY COMMISSION - COMMISSION

Ii3F.ERC. P61.277; 2005 FERC LEXIS 3027
- ORDER ON INITIAL DECISION AND ON CERTAIN REMANDED COST ISSUES
December 16, 2005
HISTORY: As Amended January 10, 2006,
- PANEL:
Before Commissioners: Joseph T. Kelliher, Chairman; Nora Mcad Brownell, and Suedeen G. Kelly
- OPINION:
TABLE OF CONTENTS
-
Paragraph Number
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A, Income Tax Allowance 18508S.......cccccoeiiririmenccnsvsnanens i
- 1. Arguments Directed at the Policy Statement....................... I+
2. Responses to the Requirements of the June 1 Order................. 2
3. Further proceedings regarding income tax allowance issues......... 4
« B. East Line Rate Issues Remanded in Docket No. OR92-8-000, et al.... s
C. Cost-of-Service Issues in Phase I of Docket No, OR95-2-000, et al. '
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2. Rate base and capital structure issues...........ccccccoeeeevinns
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3. Cost of Capital ISSUES.........c.ooeetinemevcnricnrrenstanennae 76.
- 4. Allocation of Overhead Costs..........covvccvnirncensnsrnan, 82.
5. Recovery of Regulatory Litigation Costs.............cccoeerenee. 92.
6. Arizona Real Estate Tax ISSues............ccocvnneceniennanne 99,
- 7. Modification of SFPP's Depreciation Methodology.................. 103.
8. Other Cost-of-Service ISSues..........covevviininnrisiiiinnenins 10s.
- D. The West Line Turbine Fuel Rates...............covvvincnnnnns 108.
E. Reparations ISSues...........ceeinineieniinaninsnenen, 11,
F. Issues Regarding the Commission's Indexing Procedures............. 126.
- G. Residual Jurisdiction ISSUES............mnmreermrevernccne. 133.
H. Compliance Filings and Related Proceedings............cccceeennae. 135.
- [*62,084]

1. This order makes certain determinations for establishing interim just and reasonable rates for SFPP, L.P.'s (SFPP)
East and West Line rates pursuant to section 15(1) of the Interstate Commerce Acl. n] The determinations here address

- (1) ongoing tax allowance and cost-of-service issues stemming from the rulings in the Commission's order dated June 1,
2005, n2 (2) outstanding cost issucs involved in the remanded proceedings regarding SFPP's East Line rates at issue in
Docket No. OR92-8-000, et al., n3 (3) West Line cost-of-service issues involved in Phase 11 of Docket No.

- OR96-2-000, et al. now before the Commission on exceptions (o an initial decision dated September [*62,085] 9, 2004,
n4 and (4) requests for rehearing of the Commission's June 30, 2004 Order in Docket No. 1S04-323-000, which
accepted SFPP's index filing based on cost increases in the prior calendar year 2003. n5

=
nl 49 App. US.C. § 15(1) (1988) governs determinations of whether oil pipeline rates are just and
reasonable,
-
n2 SFPP, L.P., I1! FERC P 61,334 (2005) (June | Order).
- n3 See BP West Coast Products, L.L.C. v. FERC, 374 F.3d 1263 (D. C. Cir. 2004) (BP West Coast
or "the Remand Opinion").
- nd SFPP, L.P., 108 FERC P 63,036 (2004) (1D).
nS SFPP, L.P., 107 FERC P 61,334 (2004) (2004 Index Order).
-

2. The rulings here include specific guidance on the procedures and data required for determining whether SFPP will be

- aliowed to include an income tax allowance in its rates, that the calendar year 1999 will be used as the test year in this
proceeding, 8 requirement that SFPP remove its 1998 purchase price adjustment from its balance sheet for ratemaking
purposes, the capital structure and cost-of-capital to be used in designing rates for the West and East Lines, the overhead

- allocation and depreciation methods to be used here, the recovery of regulatory expenses and local taxes, and standards
for reparations and refunds. This order also establishes procedures for reviewing the West Line turbine fucl rates now
before the Commission as a result of the Remand Opinion. Based on those rulings, the Commission is requiring SFPP

- t0 make several compliance filings and to establish new interim rates for its West Line (and if necessary, its East Line)
as of May 1, 2006. The Commission denies the requests for rchearing of the 2004 Index Order.



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

- Page 3
113 FER.C. P61,277, *62,085; 2005 FERC L.EXIS 3027, **

L Background

- 3. The protracted litigation between SFPP and certain of its shippers began in November 1992 and has continued
through the filing of additional complaints in the latter part of 2004 and carly 2003. Three periods are involved. The
first period involves various complaints addressed in the consolidated proceedings in Docket No. OR92-8-000, et al.,

- and includes the complaints filed between November 1992 and August 1995 against the East and West Line rates and

the Watson Station Drain Dry charges (Watson Station charges). These were the complaints resolved by the

Commission's Opinion No. 435 Orders n6 and reviewed by the Remand Opinion in BP West Coast. The junisdictional

and most cost-of-service issues involved in the Remand Opinion were addressed by the June 1 Order. The remaining

- East Line rate issues involve refinements to the income tax allowance policy adopted in the Commission's Policy
Statement on Income Tax Allowances, datcd May 4, 2005. n7 A secondary issue is the specific modifications to the East
Line rates required by the reallocation of regulatory costs between the East and West Lines.
-
n6 Opinion No. 435 (86 FERC P 61,022 (1999)), Opinion No. 435-A (91 FERC P 61,135 (2000)),
- Opinion No. 435-B (96 FERC P 61,281 (2000)). and an Order on Clarification and Rehearing (97 FERC

P 61,138 (2001 )) (collectively the Opinion No. 435 Orders).

n7 Id. P 17-27, citing the Policy Statement on Income Tax Allowances, 111 FERC P 61,139 (2005)
- {Policy Statement).

4. The sccond period includes the consolidated proceedings in Docket No. OR96-2-000, et al., and involves the

complaints filed against SFPP's East, West, North, and Oregon Lines, and the Watson Station charges filed during the
- latter part of 1995 through 2000. The ID now before the Commission presents a wide range of cost-of-service issues,
including the income tax allowance, if any, to be afforded for this period, the test year to be used in designing a
cost-of-service, the size of SFPF's rate base, its capital structure and cost of capital, the allocation of overhead costs, the
amount and allocation of regulatory expenses, the recovery of local real estate taxes, the depreciation methodology, and
the calcuiation of reparations and refunds.

5. The third period includes complaints filed against the East, West, North and Oregon Line rates and the Watson

- Station charges in July 2003, and again in 2004 and 2005 in four additional dockets, al} of which have been held in
abeyance pending the issuance of this order. n8 These complaints involve jurisdictional issues for the North and Oregon
Lines and the same range of cost-of-service issues raised by the ID now before the Commission. On August 24, 2005,

- the ALJ issued an initial decision addressing the complaints against the Sepulveda Line rates in Docket No.
OR96-2-012. n9 The complaints filed against the Watson Station charges through August 1995 were set for hearing in a
scparate proceeding, Docket No, OR92-8-025, The Commission consolidated all issues related the Watson Station

- charges in that docket. nl0

n8 Docket Nos. OR03-5-000, OR04-3-000, OR05-4-000, and OR05-5-000. As discussed below,
- these dockets will be set for hearing in a separate order.

n9 This proceeding is referenced in a number of other dockets that are included in the case caption,
- but is generally referred to as the Sepulveda Line proceeding.

nl0 SFPP, L.P., 112 FERC P 61,209 (2005).
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6. When the first complaints were filed in 1992, SFPP was an oil pipeline limited partnership that had been formed in

1988 by its then railroad owner, the Santa Fe Southern Pacific Railroad (SFSP). After a public offering in 1988, SFSP
- owned some 47 percent of the limited partnership interests and two different general partnership interests through a
series of wholly owned subsidiary companies. By 1994 SFSP was owned by Burlingion Northemn Santa Fe, Inc. but this
«id not represent a material change in SFPP's corporate relationships or capital structure. However, in March 1998,
SFPP was acquired by KinderMorgan Energy Partnership (KMEP), a master limited partnership controlling several
other energy enterprises, a number of them also entities whose rates are regulated by the Commission. nl1 KMEP's
general partoer is Kinder Morgan GP, Inc. (KMPG), a subchapter C corporation that does not provide jurisdictional
services. Rather, the jurisdictional |*62,086) services are provided by various entities that KMEP owns in whole or in
- part. The acquisition of SFPP by KMEP resulted in significant changes to SFPP's capital structure and balance sheet and

ownership by a firm with a notably more complicated ownership structure, material factors here.

nl1 See KMEP's SEC Form 10-K for 1999, Ex. UIT-59.

7. The Commission's June | Order contains a more detailed description of the prior proceedings in these dockets, n12
including the Commission's prior orders in Opinion Nos. 435,435-A, 435-B, and a related order on rehearing and
- compliance. n13 In summary, the June | Order reiterated and incorporated the Commission's conclusions reganding
income tax allowances. The June [ Order also concfuded that SFPP was entitied to a full income tax aliowance if it
could demonstrate that it complied with the standards contained in the Policy Statement. n)4 The Commission also
- directed the parties to file briefs as a first step in making a determination on that matter.

nl2 June [ Order, P 2-14.

-
ni3 Opinion No. 435 (86 FERC P 61,022 (1999)), Opinion No. 435-A (91 FERC P 61,135 (2000)},
Opinion No. 435-B (96 FERC P 61,281 {2000)), and an Order on Clarification and Rehearing (97 FERC
- P 61,138 (2001 )} (collectively the Opinion No. 435 Orders),
nl4 June 1 Order, P 21-27.
-

8. The June 1 Order also reviewed and affirmed the Commission's earlier March 26, 2004 determinations regarding the
- Jurisdictional status of SFPP's West, North, and Oregon lines in Phase I of Docket No. OR96-2-000, et al. n15 The
Commission held that there had been a substantial change to the econemic circumstances of the West Line rates for the
years 1995 and 1997, bus that there were no such changes 10 the rates for the North and Oregon Line rates for the years
- at issue in that docket. n16 The Commission therefore affirmed its prior dismissal of complaints against the North and
Oregon Line rates for the years at issue in Docket No. OR96-2-000, er al. and retaincd jurisdiction over the
reasonableness of SFPP's West Line rates for Phase [I of that proceeding. n17

L
nl5 See SFPP, L.P., 106 FERC P 61,300 (2004) (March 2004 Order) for these earlier jurisdictional
rulings.
-
ni6 Id. P 28-30 and P 3740,
- nl17 The Commission's jurisdiction over the reasonableness of SFPP's East Line rates is not at issue
in any of these proceedings,
-
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-

- 9, The June 1 Order also found that the Watson Station charges were not grandfathered under the Energy Policy Act of
1992 because those charges were not in effect more than 365 days prior to the date of the enactment of that Act nl18 and
sct those charges for hearing. n19 The Commission deferred hearing on the reasonableness of SFPP's turbine fuel rates

- between Los Angeles and certain points to the east in Nevada and Arizona until it resolved (which is does in this order)
certain cost methodology matters at issue in the Phase II proceedings. n20 Regarding the East Line rate issues remanded
in Docket No. OR92-8-000, et al., the Commission concluded that 50 percent of regulatory litigation expenses should
be allocated cach to the East and West Lines and that SFPP had not adequately justified the inclusion of reconditioning

- expenses in its base East Line rates. n21 The Commission also accepted SFPP's compliance filing regarding its use of
the purchase method of accounting for calendar year 1998, n22 and denicd rehearing requests of certain reparation
issues discussed in jts earlier March 2004 Order. n23

-

nl8 Id. P 32-35. See section 1803(b) of the Energy Policy Act, Pub. L. 102-486, 106 Stat. 2772
- (1992) (EP Act). Section 1803(a)(1) provides that any rate in effect for the 365-day period ending on the
date of the enactment of this Act shall be deemed just and reasonable (within the meaning of section 1(5)
of the Interstate Commerce Act).
-
ni9 June | Order, P. 75.
n20 id.
-
n2l /d. P42-44 and P 45-51.
- n22 id. P 60-72
n23 Id. P 52-59.
-
IL Discussion
-
A, Income Tax Allowance Issues
- 10. The Commission's May 4, 2005 Policy Statement addressed whether a jurisdictional partnership, or other
Jjurisdictional pass-through entity such as limited liability corporation (LLC), should be allowed to have an income tax
allowance embedded in its jurisdictiona! rates. The June 1 Order concluded that SFPP would be entitled to a full income
- tax allowance if SFPP could establish that it meets the standards contained in the Commission's Policy Statement, viz.,

whether the partner, unit holder, or other member of a pass-through entity is subject to an actual or potential incomce tax
liability for the income of a jurisdictional pess-through entity. n24 The Commission directed the parties to file briefs on
the status of the record in both the consolidated dockets at issue here, and to state if those records were sufficient to

- determine if SFPP met the standards contained in the Policy Statement, or whether further proceedings might be
required. n25 SFPP filed its brief on June 16, 2005, and Opposing Parties filed their reply briefs on July 1. n26

n24 Policy Statement at P 32.
n25 Id., P 76-77.

n26 The Opposing Parties include Chevron Products Company (Chevron), Tosco Corporation
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L J
(Tosco), Ultramar Inc. (Ultramar), and Valero Marketing & Supply Company (Valero), filing as Joint
Shippers, and Navajo Refining Company, L.P. (Navajo).

-

- 11. SFPP asserts that the Policy Statement establishes certain key elements for compliance with its slandards. First, the
allowance is to reflect the weighted tax liability of the owners. Sccond, the tax status of the partners or units holders
must be demonstrated by the regulated entity and the tax liability is to be traced to the point of ultimate ownership.

- Third, that the phrase "subject to an [*62,087] actual or potential income tax liability® is the key concept, and this
appears to be related and derived from the principles established in City of Charlottesville n27 that an income tax
allowance is allowed 10 rcflect "actual or estimated income taxes paid or incurred.”

-

n27 City of Charlottesville v. FERC, 774 F.2d 1205 (D.C. Cir. 1985) (City of Charlottesvilie).
-

12. SFPP then argues that it meets the requirements of the Policy Statement, asserting that information now in the

record of both proceedings establishes that virtually all of the limited partners or the unit holders of SFPP and KMEG,
- its parent master limited partnership, were subject to an actual or potential income tax liability for partnership income in

the years at issuc. SFPP analyzes several categories of Jimited partners or unit holders to support this conclusion. The

first category is corporations, including Subchapter C and Subchapter S corporations. SFPP notes that a Subchapter C
- corporation is subject 10 a tax on all income, including any income received from SFPP. It further states that a

Subchapter S corporation is a pass-through entity and the income is recognized and 1axed directly to its shareholders.

SFPP asserts that for the years at issue mostly individuals and only a limited number of cenain estates and trusts were
- eligible shareholders of a Subchapter $ corporation. n28

n28 The Commission notes that SFPP did not mention limited liability corporations. However, such

- ’ corporations are either taxed as Subchapter C corporations, or as pass-through entities similar to
partnerships or Subchapter S corporations, depending on their characteristics or by etection of the
shareholders.

-

- 13. A second category is individuals, including foreign individuals, who are liable for federal income tax on their share

of SFPP's income. Two additional categories are estates and trusts, which ace legal entities separate from the individuals
that may be their beneficiaries. An estate will pay a tax on income from SFPP units unless the income is distributed to
the beneficiary of the estate, in which case the income tax liability rests with the bencficiary. In the case of a grantor

- trust, the trust income is taxed directly to the grantor, or if the trust is not a grantor trust, 10 the trust. SFPP also notes
that partnerships are pass-through entities and that income tax liability is governed by the tax status of the partners.
- 14. SFPP also discusses several possible categories of unit holders that face a common tax issue, unrelated business

taxable income (UBTI). These include mutual funds, tax exempt organizations, such tax sheltering devices a traditional
Individual Retirement Accounts (IRAs) and Roth IRAs, Qualified Pension Plans, and Profit Sharing Plans. If income is
- UBTI, it is taxed direcuy to the entity and not (o the holder or the beneficiary of the investment entity. SFPP therefore
concludes that there are strong incentives for these various savings devices not to hold SFPP or KMEP units. In
addition, SFPP states that a mutual fund is taxed if it does not distribute at least 90 percent of its income from dividends,
- interest, and capital gains. Thus, income derived from a mutual fund is normally taxed to the fund's shareholders. Based
on the forgoing, SFPP concludes that all of its unit holders are subject to an actual or potential income tax liability.
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15. The Opposing Parties first assert that, for various reasons, the Policy Statement is inconsistent with the Remand
Opinion n29 in Docket No. OR92-8-000, et al., and as such it may not be applied in these proceedings. The Opposing

- Parties conclude that SFPP has not complied, or is unable to comply, with the standards of the Policy Statement,
because it has not demonstrated that its partners have an actual or potential income tax liability for income generated by
the SFPPs jurisdictional activities. These arguments are discussed below.

L _J
n29 BP West Coast at 347 F.3d 1285-1293.
-
1. Arguments Directed at the Policy Statement
- 16. The Opposing Parties first argue: (1) that a partnership may not receive an income tax aliowance because it does not
pay income taxes; (2) that an income tax allowance will result in over-recovery of a partnership's cost-of-service; (3)
that the Commission cannot create a phantom income tax allowance to encourage investment; and (4) that granting an
- income tax allowance to a pass-through entity will result in ratepayer costs beyond those that are incurred through the

corporate ownership form.,

17. These four arguments are outside the scope of the comments requested by the Commission’s June | Order and as
- such are inapposite. In any event, the four enumerated arguments are based on the Remand Opinion's rejection of the
Commission's Lakehead doctrine. n30 The Policy Statement and the June 1 Order both addressed these arguments and
concluded that the Lakehead doctrine should no longer be applied to rate determinations for the jurisdictional entities
-— regulated by the Commission. The four arguments asserted here were analyzed in detail in the Policy Statement issued
in response to the Remand Opinion and were rejected. Instead the Commission chose to adopt a new policy goveming
income tax allowances, which is applicable here. Thus, as in the case of the June | Order, the Commission relies on the
conclusions contained in the Policy Statement and will not pursue these four enumerated issues further.

-
n30 Lakehead Pipe Line Company, L.P., 71 FERC P 61,388 (1995) (Opinion No. 397), reh'g denied,
- 75 FERC P 61,181 (1998} (Opinion No. 397-A) (Lakehead).
-
18. The Opposing Parties advance two further arguments based on their interpretation of the Remand Opinion. They
assert that SFPP may not obtain an income tax allowance to the extent that any income items or any offsetting expense
- deductions are allocated among the partners other than [*62,088] in propontion to their ownership percentages. They

argue that Commission policy precludes granting the partnership an income tax benefit to the extent of any such

allocations, an argument based on a ruling in Lakehead to that effect. n31 As has been discussed elsewhere, for the

period beginning in March 1998, SFPP was controlled by KMEP. Since the KMEP partnership agreement allocates a

- portion of partnership income to the KMEP general partner that substantially exceeds the percentage of its partnership
interests under various circumstances, they assert that any income tax allowance shouid be reduced proportionately.
Navajo also argues that because the Commission and the court beld in the Opinion No. 435 order proceedings that SFPP

- could not have a full income tax allowance, the law of that case precludes granting SFPP one here.

n3| Lakehead, Opinion No. 397-A, 75 FERC at 61,597-99.

-

- 19. Ncither argument has merit. The Opposing Parties are correct that the Lakehead doctrine disallowed any portion of
an income tax allowance if income or expenses were allocatcd among the partners other than in proportion to each

-
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partner’s ownership interests. While this was conceded to some extent by SFPP in its brief on exceptions to the 1D, n32
the Commission concludes here that this particular policy is no longer appropriate given the rulings in the Policy

- Statemen:. The allocation policy in question was adopted in Opinion No. 397-A as an element of the Commission's
former Lakehkead doctrine. Since the Lakehead doctrine denied an oil pipeline partnership a tax allowance in proportion
to the interests not owned by a Schedule C corporation, any allocation of income items and deductions from the

- individual io the corporate partners would shift any related tax benefits between the two categories of partners and
thereby defeat the purpose of the Lakehead policy. As the Lakehead doctrine no longer applies to any jurisdictional
entity, the purpose underlying that ruling is no longer relevant, and therefore the Commission will no longer apply this
subsidiary element of its former Lakehead policy.

L _J

n32 SFPP Brief on Exceptions at 45.
-
- 20. Navajo's argument regarding the rule of the case is also incorrect. The Commission's rulings in the Opinion No. 435

Orders preceding the June 1 Order were in the context of the Lakehead policy, which the Commission revisited in the
Policy Statement. The court held that the Commission had not justified the application of the Lakehead doctrine on the
record before the court at the time of the appeal, but explicitly stated that the Commission was free to explore the issue
- further, n33 The Commission explored the issue further as permitied by the court and authorized an income tax
allowance for pass through entities based on the new record before it in Docket No. PL05-5-000. Therefore, the
Commission may apply this new policy in this case since the income tax allowance issue was open on remand and was
- not precluded by the Remand Opinion.

n33 BP West Coast at 1288, 1290, and 1293.

-

-
21. The Policy Statement reserved for resolution in individual rate proceedings several issues that may depend on the
structure of the specific partnership of other pass-through entity involved in a proceeding. These include (1) the

- application of the phrase "subject to an actual or potential income tax liability,” (2) the marginal tax bracket to be used

10 determine the allowance imputed to the partnership or other pass-through entity; (3) the number of ownership layers

10 be reviewed in any proceeding; and (4) the possible allocation of any permitted income tax allowance among the

various partners or unit holders. n34 The issues are addressed by the partics both in their responses o the June 1 Order

- and in their respective briefs and reply briefs on exceptions in Phase I of Docket No. OR96-2-000, et al. Because the
Phase II ID was issued on September 9, 2004, before the Policy Staterent on May 4, 2005, the tax issues are discussed
in the context of the Policy Statement and the June 1 Order with references to the various materials included in the

- record of Docket No. OR92-8-000, ¢ al., and in Phase II of Docket No, OR96-2-000, e al. n35

n34 Policy Statement at P 32, 41, and 42.

-
n35 The only extensive analysis on income tax allowance issues on exceptions to the ID is pages 34
through 46 of SFPP's Brief on Exceptions.

-

-
22. The Policy Statement provides that a tax allowance will be permitted in proportion to the partnership interests (or
units) that are subject to an actual or potential income tax liability for the income of a regulated entity, but that the

-
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detailed explanation of that concept will be left to specific proceedings. n36 Here SFPP asserts that all partnership

income is eventually 1axed, either at ordinary income levels or at capital gain rates. It asserts that as such, virtually all, if
- not all, of SFPP's or KMEP's unit holders are subject to an actual or potential income tax liability on the units they hold.
n37 In response, the Opposing Parties argue that SFPP has not established that its unit holders have an actual or
potential income tax liability [*62,089] because: (1) individuals holding publicly traded partnership interests may have
received distributions that are considered a return of capital and are therefore not taxed; (2) the sale of a partnership
interest may result in the partner paying capital gains tax on the sale before any income tax liability becomes due; (3)
partnership income allocated {0 a pariner may be offset by deductions and credits that eliminate any tax liability in a
given year; and (4) the partner's tax liability may be offset by deductions or credits from other economic activity. They
- conclude these facts make it is possible for a partner to hold a MLP partnership interest, receive substantial benefits

from it, and possibly never pay any income taxes, which, they claim, occurs frequently.

L
n36 Policy Statement at P 42. See Trans-Elect Path NTD-15 ( Trans-Elect), Order Denying
Rehearing, 111 FERC P 61,140 (2005), Order Denying Rehearing, 112 FERC P 61,200 (2005) and
- Order Conditionally Accepting Compliance Filing, 112 FERC P 2002 (2005).

n37 As discussed elsewhere, the unit holders held their units from Santa Fe Pacific Pipeline Partners,
- L.P. (SFPPP, L.P..), a master limited partnership (MLP) which controlled SFPP, L.P. (the operating
limited partnership) for the period before 1998, Thereafter the unit holders were limited partner in Kinder
Morgan Energy Partners (KMEP), ancther MLP which now controls SFPP, L.P., the operating limited
partnership, Thus, there was a transfer of control through the acquisition of SFPP (the MLP) by KMEP
on March 6, 1998, but the operating partnership remained the same. See SFPP's 1998 FERC Form No. 6
at 122, note 1.

23. The fundamental difference between the position of SFPP and that of the Opposing Parties turns on the distinction
- between a partner that is “subject to" an actual or potential income tax liability and a pariner that "has” an actual or
potential income tax liability. The former reflects the position advanced by SFPP and recognizes that (1) a partner that
holds a partnership interest over the life of the partnership will eventually pay income tax on all distributions and all
- gains, and that (2), at all times a partner that is participating in the partnership has an obligation to file a return
disclosing cither positive or negative income that the partnership has in a given year. The second reflects the position
advanced by the Opposing Parties, argues that the partner must actually derive positive income from the partnership in a
- given year, or will have discemable ordinary taxable income in the later years that the partner holds the partnership
interest, In this regard, the Opposing Parties' central point is that there is no necessary correlation between the taxable
income reported by the partnership on its 1065 information return and the cash distributions that are made to the
partners in any given year. They assert that the cash distributions may exceed the income imputed to the partners, and

-
that no taxes will be paid on the difference between the income imputed to partners for tax purposes and the cash that
was distributed to them. Their argument is that this difference in timing means that individual pariners may never have
an actual or potential income tax liability based on the units they hold,

-

24. The Opposing Parties’ argument turns on two basic principles of partnership law, either of which couid result in the
dichotomy between reported income and distributions that Opposing Parties assert here. While actual partnership

- income (positive or negative) must always be reported by a partner, the difference between the level of the distributions
and the amount of reported partnership income may be due to the timing of deductions and credits that are taken by the
partnership or allocations of income and expenses items among the partnership. n38 On the first point, net operating

- cash flow is not necessarily congruent with income tax expense items that are based on book expenses such as
depreciation, amortization, and investment credits. Thus it is in theory possible, although improbable in the case of a
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large commercial partnership, that a partnership could generatc $100 from operations thai none of that income would be
taxable in a given year if there was depreciation, amortization, and credits to offset it. In fact, as KMEP's income figures
- for 2000 and 20001 and SFPP's income figures for 1999 and 2000 suggest, the most likely result is that net income
would be reduced given that both partnerships had substantial net income during those periods. n39 [n any event, as of
such time as the accelerated depreciation, special amortization, or tax credits are exhausted, partnership net income
would increase. At that point income taxes would be due on that income from the partners holding units at that time, as
well as on any distributions that exceeded the amount contributed to each partner's capital account. Which partners
would bear that tax burden, and when, is a matter of timing that depends on the economic and accounting cycle of the
partnership's capital investments. While potentially tax free distributions to a pariner in a given year are considered
- particularly objectionable by the Opposing Parties, a difference between partnership net income and the cash flow
available for distributions is not necessarily different from the asset and investment cycle of Form 1120 (Subchapter C)
corporations. Thus, a corporation may have similar results depending on the cash flow that is generated by its assets and
- the depreciation, amortization, and tax credit strategy that is adopted by the corporation, and at such times may pay
dividends out of retained eamings. n40

n38 Thus, as discussed further below, the difference between the income reported by a partner and
the partner’s distribution may aiso be due to the allocation of income and losses among the partners.

n39 In fact, KMEP net income for the six months ended June 30, 2000 was $131,369,000. Of that

amount $49, 260,000 was the gencral partner's interest and $82,109,000 the Jimited partners’ interest. For
- the six months ended June 30, 2001, net income was $205,893, 000 of which $92,228 000 was the
general partner's interest and $113,665,000 the limited partners' interest. See Ex. UIT-49, SFPP, L.P., the
operating unit whose rates are under review here had operating income of $113,586,418 in 1999 and
$107,519,252 in 2000. SFPP's distributions to its general and limited partners (via KMEP) werc
$78.500,000 in 1999 and $105,900,000 in 2000. See SFPP's 2000 FERC Form No. 6at 110and 111. The
same type of figures for the SFPP parent master limited partnership for the years 1996, 1997, 1998, and
1999 (some of which is for the period before the KMEP acquisition) are contained at page 50 of SFPP's
- Brief on Exceptions in Docket No. 1598-1-000. It is also possible for a partnership or corporation to have

income that is not reported as taxable income because the income is from sources that are exempt from

federal or stale income taxes.

-
n40 To the extent eithet a corporation or a partnership does not pay out all income in dividends, the
difference is added to retained carnings. Losses or payment of dividends during a year in which an
- income loss occurs reduces retained carnings by the amount of the loss.
(*62,090]
- 25. On this matter of timing, under City of Charlottesville, Commission policy recognizes that there is an imputed tax

cost to the corporation of investing and owning regulated assets even if the actual timing of the payment of the taxes on
the income generated by thosc assets may vary depending on the depreciation, credit, and amontization practices that
- corporation adopts. The fact that a corporation's reported income for lax purposes may vary in any given year does not
preclude a corporaticn from obtaining an income tax allowance based on the return component included in its
cost-of-service, However, a Schedule C corporation (like a partnership) will eventually pay tax on the income generated
- by the assets, or the gain that comes from the sale of those assets, with a negative lax impact on the reported income of
the corporation and the interests of its investors, Moreover, because the tax allowance is based on the overall tax bracket
of the corporation, the regulatory tax allowance does not necessarily turn on whether the components of the
corporation’s taxable income are characterized as ondinary income or taxable gains, it is sufficient that the ordinary
income regularly earned by the corporation is sufficient to place it in the maximum income bracket. n4) The same
approach should apply to a Form 1040 tax payer filing an individual return, or that of any othcr taxable entity. For the
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L]
same reason, the offsetting of deductions and credits within the partnership return, and on a partner’s K-1 and Form
1120 or Form 1040 return, does not affect whether the partners are subject 1o an actual or potential income tax

- obligation. Assuming that there is no allocation of items of income, deductions and credits among the partners other
than in proportion to their partnership interests, over time a partnership's net income is reflected proportionately on the
returns of the individual partners,

ol

n4l In determining the income tax allowance component of a costs of service the Commission usc a
presumption that that most corporations will have the equivalent of a 35 percent income bracket.

- 26. The Opposing Parties' second argument is that the atlocation of income and expense items among the partners may
result in the deferral of actual income tax payments and result in distribution of cash to some partners exceeding the
income refiected on their tax returns. However, to the extent that income, deductions, and credits are allocated among

- the partners, this does not affect the total taxable income of the partnership reported on the partnership'’s 1065

information return it files with the Internal Revenue Service, the annual report it must file with the Commission, or the
collective income tax liability of the pantners. As SFPP points cut, if all income were allocated to KMEP and all losses,
deductions, and credits to the other partners, the income allocated to KMEP would equal the partnership's net operating
- income, KMEP would be subject to an actual or potential tax on that income. Thus, assume that SFFP reported $100
million in net income on its partnership information return. Even if $150 million in gross income was allocated to
KMEP and $50 million in losses to the other partners, KMEP would still have a tax liability for 100 percent of that $100
- million assuming, as has heen discussed, there were no offsetling expenses or deductions from other income sources.
n42 A different allocation could lead to different reporting obligations of the partners, but the $100 million in actual net
income would be allocated to some, or all, of the non-KMEP partners. However the allocation is made, there is still an
- imputed tax cost to the partnership, and hence to the partners, for the funds invested in the enterprise. Allocation of
income among the partners may affect the marginal tax bracket of the partners involved because the atlocation might
change the amount of both gross and taxable income that may be reflected on the partners’ returns, and therefore
influence the weighted income tax allowance to be included in the partnership's cost of service. However a partner that

- can be identified through the partnership's information return and K-1s will be subject to an actual or potential income
tax liability for that income. Each such partner is involved in the allocation and is subject to an actual or potential
income tax liability regardless of exactly how the allocation of income and losses occurs.

-

n42 SFPP's Brief on Exceptions dated October 7, 2005 in Docket No. IS98-1-000 indicates at 48 that
- KMPG had very substantial corporate income in 2000. While the exact number is contained in the
protected section of SFPP's brief, it is derived from Ex UIT-104, SF177621-2, in the Docket No.
1598-1-000 proceeding. As discussed below, the determinations to be made here materially simplified if
- KMPG were to include the same information in Docket Nos. OR92-8-000, et al and OR98-6-000, et al.
- 27. As has been discussed, the Opposing Parties also assert that a partner may have no income tax liability in a given

year because there are deductions and credits other than those attributed to the partnership that may negate any
investment income from the partnership. However, as explained in the Policy Statement, under the Commission's "stand

- alone” tax policy, corporations are not denied an income tax allowance because deductions or losses from one
subsidiary or operation may act to offset income from the regulated entity if the corporation files a consolidated return.
nd3 If the partner is & corporation, the income from the partnership likewise becomes part of the corporation's overall

- income tax return and should be subject to the same resull. Similarly, when a Form 1040 taxpayer files a return, all
sources of income, including the relevant proportion partnership net income reported on the partner's K-1, are reported
on the relevant portions of the Form 1040. These sources of income may be offset by losses from other activities or by
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itemized deductions [*62,091] included on Schedule C of a Form 1040 return. Consistent application of the “stand
alone” policy means that a partner filing a Form 1040 return, and the partnership, should not be penalized because such

- a pariner has losses, deductions, or credits from other sources that may offset income reported on the K- 1 of a specific
partnership.

“ n43 Id. P 38.

-

28. Thus, for purposes of determining whether a partnership should have an income tax allowance, the impacton a
partner filing 2 Form 1040 retum of losses or deductions from other sources should be no different than the impact on a
- corporate partner that files a Form 1120 corporate retumn containing the same type of offsets within its corporate
structure. Even though the income of a partnership and that attributed to its partners may vary whether a partner has an
actua) tax liability in a given year is not determinative given the Commission's stand-alone policy. What is relevant is
that a partner is subject to an actual or potential liability for any income earned from repulated assets, regardless of
whether it is offset by deductions, losses, or other subtractions. This result is consistent with the philosophy in City of
Charlottesville n44 that the actual or potential tax liability test does not require that actual cash tax payments be paid by
an entity on regulated income in 2 particular fiscal year. Therefore, if a partner is required to file 2 Form 1040 or Form
- 1120 return that includes a partnership income or loss, the Commission concludes that such partner that has an actual or
potential income tax liability for the parinership income. nd45 The relationship of this standard to the weighted tax rate,
multiple levels of pass-through entities, and the allocation of tax benefits among partners is discussed further below.

L
4 Policy Statement at P 15, n. 12, and P 33, n. 28.

- nd5 While the Commission is not requiring that the regulated entity have actual income that would
be taxable to its partners in the relevant test year, as previously stated, having such income, or a pattemn
of such income, would materially simplify a regulated entity's case. Cf. Trans-Elect.

- .

b. The marginal tax bracket to be applied.

L)

29. The Policy Statement siates that the Commission will determine on a case by case basis the marginal tax bracket to

be used 1o determine the tax allowance for pass through entities such as partnerships or limited liability corporations

(LLCs). n46 In that regard the Policy Statement discusses an example of a partnership consisting of both regulated

- electric utilities and municipal electric companics, The former pay income taxes but the latter do not. In that instance
the partnership was structured to provide an income tax aliowance in proportion to the partnership interests owned by
the regulated electric companies, but none was provide for those owned by the municipal electric entities, Thus the

- income tax allowance was based on the weighted average of the marginal tax brackets of the owning partners. nd7

However, the Policy Statement did not indicate how the marginal tax rate would be developed in a specific proceeding.

The Commission does 50 here following the categories in SFPP's June 16 brief.

L
n46 Policy Statement at P 32-34.
-
n47 Id. PP 8-9. The jurisdictional partnership owped and operated transmission facilities used in
interstate commerce. As is discussed further below, the partnership documents allocated the tax benefits
- in a manner to prevent the non-taxpaying partners from obtaining any of the tax benefits.
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30. The simplest determination of the marginal tax bracket occurs when all the partnership interests are owned by
- Schedule C corporations, by LLCs that are required to be taxed as Form 1120 corporations, or LLCs that have elected to
be taxed as such. nd48 The Commission has long heid that there is a rebuttable presumption that a Subchapter C
corporation owning interests in a regulated entity has a marginal tax bracket equal to the maximum corporate tax
bracket because of the size and scale of the operations of most such corporations. n49 Thus, the Commission adopts

® here a presumption that corporate partners owning interests in SFPP or KMEP pay the maximum marginal tax rate of 35
percent for purposes of calculating any tax allowance that may be granted to SFPP.
-
48 Cf. Trans-Elect, supra.. In this case all the partnership interests were ultimately controlled by a
Schedule C corporation or an LLC that was required to file the Form 1120 tax return as an entity that
- would be taxed as a Schedule C corporation.

n49 In 1994, 1999 and 2000 the maximum corporate tax bracket was 35 percent. All income over
he $75,000 had a marginal tax bracket of at ieast 34 percent. See IRS Publication 542 for 1994 at 7, for
1999 at 9, and for 2000 at 10.

31. Determining the marginal tax brackets for partners that are not Schedule C corporations is more difficult. As the
- Opposing Parties assert, individual taxpayers, or the entities of which individuals are often the beneficiaries, n50 may
have a wide range of tax brackets, and in theory any SFPP limited partner or KMEP unit holder could fall in these
different brackets. Moreover, since tax retums are confidential, it would be very difficult for a regulated pass-through
entity to obiain actual tax data on the marginal tax rates of the entity filing a return. To address this issue, the
Commission reviewed two official Internal Revenue Service publications, Individual Income Tax Rates and Tax Shares,
1994, n51 and Individual Income Tax Rates and Tax Shares, 1999, n52 and takes administrative notice of both. Both
contain a figure C displaying the marginal tax brackets in effect for cach year, the number and percent of returns by
- each such bracket, the distribution of modified taxable income and percent of such income by each such brackes, and the
amount of [*62,092] income tax gencrated by each bracket and that tax as a percent of total tax gencrated. n53 The
Figure C for 1994 discloses that 29.1 percent of income taxes were paid by individuals in the 36 percent bracket or
- higher. n54 The Figure C for 1999 states that some 40.3 percent of total taxes were paid by individuals in the 36 percent
bracket or higher. n55 In 1994, 74.7 percent of total income taxes were paid by Form 1040 taxpayers in the 28 percent
bracket or higher, n36 and in 1999, 79.5 percent of taxes were paid by Form 1040 taxpayers in the 28 percent bracket or
- higher. nS7

n50 These include pension funds, IRA Plans of various types, Keogh Plans, mutual funds, and
- investment clubs,

n51 Individual Income Tax Rates and Tax Shares, 1994 (1994 Tax Data).

- n52 Individual Income Tax Rates and Tax Shares, 1999 (1999 Tax Data).

n53 1994 is the test year at issue in Docket No. OR92-8-000, et al., and 1999 the principal test year
- in Docket No. OR96-2-000, ef al.
- n54 1994 Tax Data at 10

n55 1999 Tax Data at 9.
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n56 1994 Tax Data at 10.
- n57 1999 Tax Data at 9.
-

32. Given the high percentage of tax revenues generated by the 28 percent tax bracket or higher in those two years, the
Commission will adopt a presumption of 28 percent marginal tax bracket for entities other than those filing an 1120
corporale return. n58 This is a conservative estimate of the marginal tax bracket of individuals holding SFPP or KMEP
- interests, either dircctly or indirectly, given that the complainants argue that KMEP serves mosty as a tax shelter for
wealthy individuals, Thus, it is likely that the use of the 28 percent bracket actually understates the marginal tax rate of
most individuals that have invested in SFPP or KMEP partnership interests. The same presumption will apply to such
- entitics if those entities are deemed to have unrelated business taxable income (UBTT), unless the Internal Revenue
Code prescribes a different level, n59 Thus, unless a party provides evidence to the contrary, the marginal tax bracket
for partners that are Schedule C corporations or LLCs filing a Form 1120 return of 35 percent, for partners that are tax
payers other than a Schedule C corporation the marginal tax bracket is 28 percent, and for municipalities and other

-
exempt entities the relevant marginal tax bracket is zero. n60

- n58 ‘T'he next lower, which is the lowest bracket, was 15 percent in both years.

- n59 See SFPP's June 16 filing at p. 26 for a list of entities that may be subject o UBT]. However
SFPP does not address the marginal tax rate that should be attributed to such entities having UBTL. This
should be clarified in the compliance filing if the marginal tax bracket would differ from the rebuttable
presumption created here.

-

n60 A pass-through entity may provide evidence that the marginal tax bracket of any partner or unit
holder is greater than 28 percent if the evidence is available.

-

<. Multiple Levels of Ownership,
»

33, The Policy Statement also recognized that, like corporations, partnerships and other pass-through entities may have

multipie layers of ownership. Thus, it is not unusual for a partnership or LL.C to be owned by another partnership or

LLC, and for that entity in turn to be owned by Form 1040 or 1120 partners. As noted, partnership or pass-through LLC

- interests can also be owned by trusts, pension plans, IRA Pians, Keogh Plans, and mutual funds. There is no objection
to such arrangements as long a partner that is subject to an actual or potential income tax level can be identified during
the test case year at issue in a particular proceeding. As SFPP noted, it is the obligation of the regulated entity to

- identify who has the ultimate responsibility for income that is subject (o an actual or potential income tax liability.

34. One of the Remand Opinion's criticisms of the Commission's Lakekead policy is that it was mathematically
impossible for the policy to accomplish its purpose. Specifically, the court stated that even if a partnership were denied
an income tax allowance in proportion to the interests not owned by a corporation, the non-corporate partners would
- still share in a portion of any more limited income tax allowance that was allowed. This is because all partners would
continue to share in the benefits that flowed from whatever tax allowance was authorized in proportion to their
partnership interests. n6] However, as was also stated in the Policy Statement, this issue can be resolved in the instant
- case by using the weighted marginal tax bracket of the different unit holders 1o determine the tax allowance. This
reflects the cost to the partnership of the marginal tax brackets of the partners, thus assuring that ratepayers are not
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charged more Lhan the income tax cost imputed to the partnership. This is the same methodology the Commission uses
when computing weighted cost of capital which reflects the fact that debt and equity instruments are imputed different
- costs of capital. That is, once the weighted cost of capital is determined, the Commission does not go further and
determine whether the purchaser of a particular instrument may be ¢arning more or less than the weighted cost of
capital. The same logic applies to the determination of the income tax allowance. ¢. Other Income Tax Allowance
- Issues,

n61 BP West Coast at 1291.

-

- 35. The Opposing Parties raise three additional arguments regarding any income tax allowance for SFPP in Docket No.
OR92-8-000, ez al. The first issue here involves SFP Pipeline Holdings, Inc., which was created as a holding company
for SFPP, Inc. in 1990. SFPP, Inc. was owned 100 percent by SFP Pipeline Holdings, inc., which in turn was owned

- 100 percent by Santa Fe Pacific Corporation, SFP Pipeline Holdings, Inc. issued $219 million in debentures in a public
offering. n62 The interest payments on these debentures were [*62,093] structured to equal, under most circumstances,
100 percent of the distributions received by SFPP, Inc. from its 47.] percent limited partnership interest in Santa Fe
Partners. The argument in the prior proceedings is that this arrangement insulated SFPP, Inc. and all its parent

« companies from having to pay income tax on any income generaled by SFFPP, as reflected via the 47.1 percent limited
partnership interest held by SFPP, Inc. in Santa Fe Partners. The Commission rejected that conclusion and a related
ruling by the ALJ in Opinion No. 435 on the grounds that the Commission's stand-alone policy warranted granting

- SFPP an income tax allowance because the 47.1 percent interests were awned by corporate partners. 063 Thus, under
Lakehead, SFPP was granted an income tax allowance as the 47.1 percent limited partnership interest was owned by a
corporation.

L _J

n62 See Ex. 873 in Docket No, OR92-8-000, et al. for the prospectus issued with regard to those
debentures.

-

n63 Opinion No. 435 at 61,103-04; Opinion No. 435-B at 61,509,
-
- 36. The Opposing Pasties renew their previous argument here, They assert that the Policy Statement the Commission

repudiated the stand-alone argument for purposes of partnerships and other pass-through entities unless an actual
income tax liability can be shown. They argue that because an actual income tax liabifity must be shown, SFPP, L.P.
could never meet the standard because the debentures shelter any income that SFPP, Inc. may have received from its
- 47.1 percent limited partnership interest. Therefore no income tax allowance should be afforded SFPP, L.P. in
proportion to those interests. This argument overlooks two critical points. First, the Commission has not repudiated the
stand-alone argument for pass through entities. As was previously discussed, the fact that an owning partner may have
- offsetting credits or losses from sources other than SFPP (or KMEP) on Schedule D of Form 1040 or 1120 does not
eliminate the right to an income tax allowance. Nor does the fact that timing issues, or short term losses, may result in a
partner's K-1 having negative income in a particular tax year, or income that is other than ordinary income.

.
37. Second, the payments on the debentures are keyed to distributions, which, as Opposing Parties state, are not the
same as the income that is reported by the partnership for information purposes, and by the individual partners (positive
- or negative) because of their Form 1040 or Form 1120 return obligations. Because the corporate structure above SFPP,
Inc. involved 100 percent ownership, all of those corporations could file a consolidated return, and therefore the
intermediate corporate levels would not have paid an income tax on SFPP, Inc.'s income. However, any income or loss
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to SFPP, L P., a partper, flows up the corporate chain by means of the consolidated return. That income or loss must be

reported at the highest level of the consolidated return. In this case this was Burlington Northern Santa Fe Corporation,
- Under the previous anatysis, the imputed tax rate is the maximum corporate tax rate for the 1994 test year at issue, 35
percent. Since interest on the corporate debentures was paid based on distributions, not income, the income tax impacts
of any given year would still fall on the corporate owner filing the consolidated return. As such, the SFP Pipeline
Holdings, Inc. debentures are not a barrier to SFPP having an income tax allowance in the 1994 test year.

38. The second issue involves the curative allocation designed to compensate for the contribution of depreciated assets
to a partnership by one of the partners. In the Phase II ID in Docket No. OR96-2-000, et al., the AL held that when
such an allocation occurs, the allocation should not be used in determining any income tax allowance because this
would unfairly shift income tax cost 1o the ratepayers. The ALJ then devised a method for correcting the curative
allocation to conform to Commission policy based on a methodology developed by Navajo, n64 On exceptions, SFPP
- conceded that Commission policy supported the ALJ's conclusion that a curative allocation would not be allowed for
purposes of the income tax allocation, but objected to the ALJ's method for reallocating the income. While the
Opposing Parties did not address this issue on exceptions, they did so in their responses to the June 1 Order. They base
their arguments on the prior discussion of allocation issues in the Opinion No. 435 Orders and the underlying discussion

-
of such issues in Lakehead, supra. The Commission reverses the ALJ in this regard based on its prior discussion of
allocation issues and the general relationship of such issues o the Commission's former Lakehead doctrine.

-

n64 ID at P 370.

-y
39, Curative allocations are a part of partnership law mechanics that address the allocation of income among the

- partners based on the market value of their capital contributions. To summarize, the IRS requires that if a partner
contributes depreciated property 10 a partnership, that contribution must be deemed contributed at its fair market value
for the purpose of allocating income and expenses among the pantners, This assures that all parinership interests are

- valuved for tax purposes al market value when the assets are contributed. For example, assume that one partner

contributes $100 in cash and a sccond contributes property with a depreciated basis of $50, but market value of $100.

In the absence of the curative doctrine, the total value of the partnership might be $150 and the allocation of income and

expenses between the two partners would be two-thirds and one-third respectively. The application of the IRS curative

- allocation doctrine results in a lotal value for tax purposes of $200 and equal allocation of tax items between the two
partners. Since the Policy Statement holds that any tax allowance should be based on the income tax imputed to the
partners, and the IRS doctrine rationally reflects the current [*62,094] economic value of the assets a partner

- contributes, the IRS income allocation should control.

40. The third additional issue advanced by the Opposing Parties centers on incentive distributions. It is not contested
here that many master [imited partnership agreements have provisions for income and distributions to be allocated from

-
the limited partners to the general partners as the partnership's economic performance improves. Thus, once
distributions to the limited partners reach a certain level, more of the distributions flow to the general partner. SFPP
- asserts that in its June 15 filing that as distributions are shifted to the gencral partner, more of the income items are

allocated to the general partner. In its June 15 filing, SFPP provides a simple example in which partnership income is

3100 million, noting that partnership tax law permits the income and expense items to be allocated among the partners

pursuant to the partnership agreement. SFPP posits that $150 million in income items might be allocated to the general

- partner and $50 million in expense items to the limited partners. The latter would thus obtain the maximum cash
distribution of $50 miilion due them under the partnership agreement plus a tax deduction for the loss included in their
Form K-1. SFPP asserts that whatever the impact on the Form 1040 or 1120 returns of the individual partners, there

- would still be an entity with an actual liability for the $100 million in income reported on the partnership return.
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41. The Opposing Parties assert that this example distorts and over-simplifies a compiex situation. They assert that their
evidence shows that SFPP's distributions greatly increased by the year 2000, that these distributions and the related
- income shifts greatly distort the income tax cost that should be imputed to SFPP based on its pantners' tax liabilities.
They further assert that the ALJ found that the payments under the incentive distributions were due in large partto a
substantial over-recovery of SFPP's operating costs. n65 They also assert that most of the increase in KMFEP's income,
and therefore the income allocated to the general partner, was due 1o increased earnings from KMEP operating entities

* other than SFPP. They therefore conclude that any attribution of a tax allowance to SFPP based on those increases
would be unfair to SFPP's rate payers because the income tax allowance would be overstated.
-
n65 See 1D at P 372-73.
-
42, As previously noted, this issue was discussed on exceptions to the ID, but was more fully discussed in response to
- the Commission's June [ Order. However, the Commission concludes that SFPP has the better part of the argument.

First, to the extent that distributions have increased in part to SFPP's rate levels, the historical argument would appear

inconsistent with the assertion by the ALJ and the Opposing Parties that SFPP's income was stable or actually declined

through 1999, If SFPP's income is the base against which any income tax allocation should be measured, the fact that its

- past rates may have been high.is simply not relevant. Under the Commission's stand-alone policy, if a corporate parent
files a consolidated return, the parent's marginal tax bracket is used to determine the income tax allowance even if it is
income from other sources that causes the parent company 10 fail within the maximum tax bracket. n66 The level of

- SFPP rates in past periods is a matter for determining refunds, if appropriate, and does not affect the income tax

allowance that would be used for detcrmining a prospective rate defined by projected income based on the test period.

- n66 The Remand Opinion did not question this practice.

43. The shifting of the income ailocation as a part of providing incentive distributions is a third issue. The Policy
Statemen t provides that the tax allowance should be based on the weighted marginal tax bracket of the partners. The
- prior portions of this order concluded that there should be somewhat different tax rates attributed to various types of
ownership interests based on the rebutiable presumpitions discussed eardier in this order, Given this, if income is shifted
from one type of ownership interest to another, the weighted average of the differing partnership interests could change
resulting in a different tax allowance for the operating entity, in this case SFPP. The Commission concludes that it is
SFPP's prerogative to allocate income and losses among its partners as it determines as long as the maximum tax rate
imputed to individuals does not exceed the maximum corporate rate. Given this, under the Policy Statement the
maximum impact on the ratepayers is the same whether the regulated assets are controlled by a corporation or a
- partnership. Thus, if all partners are corporations at the maximum tax bracket, then the regulated entity's rates would be
based on the maximum possible tax allowance. For these reasons the Commission reverses the contrary conclusions in
Phase 11 ID in Docket No. OR96-8-000, et al. 167

[
n67 Cf. 1D at P 376.
-
- 44. In the preceding paragraphs the Commission has ruled on a number of basic principles to be used in determining
SFPP's income tax allowance in this proceeding. A review of the briefs filed in response to the Commission's June 1
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Order indicate that the record in both the proceedings at issue here is oriented toward establishing whether SFPP and

KMEP's units holders are Schedule C taxpaying corporations. Giving the narrow focus of the arguments regarding that
- evidence, the Commission concludes that it is premature to determine if SFPP meets the income tax allowance
standards contained in the Policy Statement. [*62,095] Further analysis is necessary because much of the information
in the record must be reformatted to address the matters at issue here. As in TransElect, additional information is
required because the legal standards have changed since the record closed in all of the consolidated dockets at issue

-
here. As a result the Commission directs SFPP to file information explaining the interests that SFPP’s or KMEP's
limited and general partners had in partnership's net income in each of the years at issue here. Because this is not the

- necessarily the same as the income that may be allocated to limited and general partners in each year, SFPP and KMEP
shall also state the amount of the income that was allocated to the limited and general partners for cach year, including
the amount of taxable income that was allocated between the two types of partners.

- 45. The Commission also directs SFPP to determine the estimated income tax allowance as follows. Using materials at

hand in each proceeding at issuc here, SFPP for the years prior to 1998, and KMEP for the year 1998 forward, will
separate their respective partners {(unit holders) into six broed categories and include supponting detail on the units

- holders within each category: (1) Subchapter C corporations, (2) individuals, (3) mutual funds, (4) other unit holders
such as pension funds, IRAs, Keogh Plans, and other entities that are not normally tax paying entities, but would be
expecied to have taxpaying beneficiaries or owners, (5) those entities listed in (4) that may be taxpaying entities because

- income from SFPP or KMEP would be deemed unrelated business income, and (6) those institutions and exempt
entities, if any, which have no obligation to pay out income or to declare it, such as municipalities. n68 To the extent
that the unit holders are pass-through entities such as other partnerships, Subchapter S corporations, and pass-through
LLCs, SFPP or KMEP should identify the nature of the entity or individual ultimatcly subject to an actual or potential

« income tax liability and place that entity or individual in the appropriate category of unit owner. SFPP should identify
the percentage of unit holders that falls into each group.
-
n68 The parties have already attempted 0 do much of this in the context of their arguments about

the application of the Lakehead doctrine. See Docket No. OR92-8-000, et al., Exs. 477, 478, 479, 926,

- 931; Docket No. OR96-2-000, et al., Ex. Nos. MFM-13, SFPP-79 - 81, UIT-1 at 83. For a more recent
example see the filing by Northern Border Pipeline Company dated November 1, 2005, in Docket No.
RP06-72-000, Vol. 11, Ex. No. NB-16, Schedules 2-4.

L

46. SFPP and KMEP will then calculate the percentage of taxable partnership income imputed to each group, which the
- Commission recognizes may not be the same as the percentage of the actual units held by each group depending on how

expenses, deductions and income are allocated among the partners. SFPP and KEMP will then develop a weighed tax

allowance accordingly. The weighted tax allowance 5o calculated would be used to develop the required cost-of-service
- . and the interim rate for the related rate filing. SFPP shall prepare supporting affidavits explaining the methodology
chosen and include work papers in a separate binder, 10 be available to parties and the Commission, to support this
portion of its compliance filing. n69 If a statistical approach is used, SFPP must explain why the sample is statistically
valid, and if necessary, explain why any failures to meet the standards discussed here are not statistically significant or

-
relevam.

- n69 The Commission recognizes that there are challenges to the various studies on the income tax
allowance issue that SFPP and the Opposing Parties have prepared to date. However, it would be more
efficient 10 address such issues in the context of a filing that focuses more closely on the guidance

- provided in this order.
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47. Moreover, in order 10 implement new interim East and West Line rates as soon as possible, the Commission will
- require SFFP to develop a cost-of-service for both lines and develop estimated rates, including the estimated income tax
allowance component SFPP is to prepare in response to this order. n70 As discussed further below, the Commission
directs SFPP to file interim rates based on the related cost-of-service compliance fiting it must prepare in response 1o
this order. interim rates are necessary because the litigation over the current rates has been ongoing since 1995 in the

“ case of the complaints in Docket No. OR98-2-000, et al., and even longer for the proceedings in Docket No.
OR92-8-000, ¢t al. The Commission contemplales that the rates filed in compliance with this order should be less than
those now in effect and thus some relief should be accorded shippers given that litigation over the appropriate tax

- allowance may continue for some time.

- n70 The authority to require this filing stems from the Commission's remedial authority in section
15(1) of the Interstate Commerce Act, 49 U.5.C. app 15(1) (1988). The remand opinion affirmed the use
of an interim rate and held that such a rate is nol a final rate for purposes of the Arizona Grocery
doctrine, BP West Coast, Part IIi, B. 1. a., passim, discussing the relevance of Arizona Grocery Co. v.

« Atchison, Topeka, & Santa Fe Railway Co., 284 U.S. 370 (1932 Arizona Grocery).

-

48. In addition to its concerns about income tax allowances, the Remand Opinion addressed two other issues regarding
- the East Line rates established by the Commission's Opinion No. 435 orders. These were the allocation of Commission
regulatory costs between the East and West Line rates and SFPP's reconditioning costs. In its June 1 Order the
Commission concluded that regulatory costs should be allocated on the basis of relative East and West Line volumes for
the period covered by the Opinion No. 435 orders. The Commission determined that it would not modify its prior ruling

« regarding SFPP's proposed reconditioning costs for its East Line. In preparing a new East Line compliance filing SFPP
shall apply those two rulings, together with the tax allowance methodology [*62,096] described in the previous part of
this order.

-

49. In ail other matters SFPP shall follow the same compliance methodology developed in the Opinion No. 435 Orders
and ultimately defined by the Commission in its Order on Rehearing and Compliance. n71 Pursuant to that
- methodology, SFPP must prepare a revised cost-of-service for the 1994 test year utilized in Docket No. OR92-6-000, ef
al. and prepare a separate lariff filing based on that year. Since the revised East Line rates required here address only the
periods addressed in Docket No. OR92-6-000, et al. and the Opinion No. 435 Orders, to be consistent with the ruling in
those orders, the raic based on the 1994 cost of service will be indexed forward to August 1, 2000. Consistent with the

-
Commission's practice in the Opinion No. 435 Orders, the rate 50 developed will be an interim rate until such time as
any challenges to the income tax allowance portion of the rate can be resolved and a final rate developed. The revised

- rate will be compared to the indexed rate actually in effect since August 1, 2000 (and retrospectively for reparations two

years prior to the filing of the relevant complaints), This will determine whether a new East Line rate should be
established for each year since August 1, 2000 depending on the results of the additional calculations required here in
response to the Remand Order. n72 Moreover, as the previous discussion suggests, any revised East Line rates to be
- effective as of August 1, 2000, may be further revised depending on the final resolution of the income tax allowance
issue. The analysis here resolves SFPP's argument on exceptions that the ALJ prematurely concluded that its East Line
rates are unjust and unreasonable.

-
n71 SFPP, L.P., 106 FERC P 61,138 (2001).
- n72 The Commission's prior orders ultimately allocated 50 percent of Commission regulatory costs
allowed under those orders to the East Line rates. Here the allocation is based on relative volumes, which
-
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are potably lower for the East Linc rates. This suggests fewer regulatory costs will be allocated to the
East Line rates.

L]

i 50. The second procecding at issue here is Phase II of Docket No. OR96-2-000, et al. As previously discussed, the June

t Order affirmed the prior jurisdictional determinations made in Phase | of that proceeding regarding the status of the
North, Oregon and West Line rates. Thus complaints filed against the Yuma, CalNev, and West Tucson rates in 1996
- were valid complaints in that ycar and all years thereafter, as are complaints against the West Phoenix rates for the year
1997 and for all years thereafter. Complaints that were pending against SFPP's East Line rates in the same years are
valid complaints because SFPP's East Line rates were never grandfathered. In addressing those complaints, there are
- several issues that are common 1o both the East and West Lines in addition 10 the income 1ax allowance issues discussed
in the first part of this order. These include: (1) the test year to be used in these proceedings; (2) rate base and capital
structure issues; (3) cost of capital issucs, (4) overhead cost allocation issues; (5) the recovery of regulatory costs; (6)
Arizona real estate tax cost matters; and (7) modification of SFPP's current depreciation methodology. There are other
minor points that involve one or both lines, but do not warrant separate itemization here.

1. Test year issnes,

51. The ID utilized a 1999 test year with limited changes and certain modifications for the year 2000. The latter

inctuded additional capital expenditures made by SFPP in 2000, with a related issue of how depreciation, amortization,
- and the related allowance for deferred income taxes (ADIT) should be calculated given the inclusion of those capital
expenditures in SFPP's cost of service. n73 The ID concluded that if SFPP included 2000 year capital additions in its
1999 cost-of-service, it should depreciate all capital accounts by carrying the deprecation forward through the year
2000. The ID also required SFPP to adjust ADIT through year 2000 if the 2000 capital costs were included in its rate

< base. n74 The ID also determined that 2000 volumes should be used to construct SFPP's cost-of-service for its East and
West Line rates. n75 As discussed further below, the ALJ also addressed certain capital structure factors using 2000
year balance sheet information. However, the ALJ rejected at hearing SFPP's proposal to utilize & full calendar year
- 2000 test year to develop SFPP's cost of service. The ALJ concluded that this was unfair to complainants who had
prepared their complaints and cases-in-chief using a 1999 cost of service. The ALJ also concluded that SFPP's proposed
2000 test year was incomplete. n76
-
n73 ID at P 319-327.
-
n74 id. P 324.
-
n75 Id. P320-22.
n76 Id. P314-16.
-
- 52. On exceptions SFPP asserts that the ALJ erred in excluding its proposed 2000 test year cost of service, which it

claims was the most recent and accurate information available. It further asserts that use of the 2000 year data would not
have precluded complainants from updating their cost of services accordingly. SFPP further asserts that the ID erred in

- requiring it to carry all depreciation and ADIT through the 2000 year and requiring SFPP to utilize 2000 year volumes
to develop its cost-of-service. In contrast, Western Refinery and Navajo assert that the ID should have also required
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allowance for funds used during construction (AFUDC) to be carried forward through the 2000 test year. Staff argues

that the ID should have excluded some $3.8 million in 2000 year capital expenditures that the ALI permitted SEPP 10
- include in the 1999 test year the ID adopted. On |*62,097| reply, Western Refinery and Staff support the ID's
conclusion requiring SFPP to carry all depreciation and ADIT through the year 2000. SFPP asserts that the Staff
incorrectly urges the exclusion of the $3.8 million in capital costs, arguing that SFPP followed the ALY's directions to
list only the more important items involved in its 2000 capital program and to aggregate the rest. It further asserts that
proposals to include more 2000 data in the 1999 test year would result in confusion and supports its argument to use
2000 year cost information.

53. The Commission concludes that the best way to resolve thesc disputes is to use a 1999 cost-of-service for all items
unless a cost issue is sufficiently discreet that it warrants the use of a different year, Given the limitations and confusion
regarding the use of some 2000 year cost figures and the fact that such figures were not fully litigated, less rather than
- greater clarity will result from the use of those figures. All of the complainant's testimony and analysis were based on
the use of a 1999 test year, which was the data that was the most consistently tested at hearing. It simply too late to
pursue an alternative course here. For these reasons the Commission reverses the ALJ's decision 10 use a modified 1999
- calendar year cost of service that includes some 2000 costs figures. It is important 10 use all cost-of-service factors from
the same year to assure internally consistent results. For example, since volumes determine how the costs are distributed
on a unit basis, the test years for costs and volumes should be the same to assure that volume sensitive costs are
correctly maiched to the volumes of the same year. Thus, if the cost of service utilizes 1999 costs, then 1999 volumes

-
should be used, particularly since the SFPP route guide that allocates volumes among the different lines and delivery
points on the system is keyed to 1999 volumes. n77 This is true, even though as here, SFPP's West Line volumes

- increased by 4 to 6 percent in 2000 over 1999 (depending on the methodology used) and East Line volumes declined

somewhat. Similarly, the ALJ's instructions regarding the inclusion of some 2000 year capital costs in the 1999 test year
only resulted in further debate about the accuracy of those costs based on Staff's assessment, as well as a protracted
debate about whether depreciation, ADIT and ADUC should be carried through the year 2000 in light of the inclusion
- of certain 2000 calcndar year capital costs in the 1999 test year. For these reasons the Commission will use the 1999 test
year to develop the cost-of-scrvice for the rates at issue here. Finally, given the ruling here, there is no to need address
arguments that the 1999 cost-of-service should include 2000 year cost elements. n78

-
n77 Cf. Siaff Brief Opposing Exceptions at 48-49, citing Ex. $-56 and SFPP Brief on Exceptions at
82. See SFPP Cost of Service for 1999, Schedule 14-A for the route directory which separates the
- volumes by pipeline segment.
n78 For example, Navajo's argument that SFPP's debt levels should be carried forward through 2000
- to match the equity adjustment made in the ID.
2. Rate hase and capital structure izspes,
-

54. The rate base issues on exceptions are: (1) the inclusion of additional capital items in the rate base of the 1999 year

cost-of-service; (2) the inclusion in SFPP's capital accounts of the purchase price adjustment (PPA) involved in KMEP's
- acquisition of SFPP in 1998; (3) the amount of debt to be included in the capital structure, (4) whether SFPP's capital

structure (rather than KMEF's) should be used to calculate the reparations due (if any) for the years 1998 and 1999, (5)

the failure of the ID to expressly enforce the proper amortization period for SFPP's starting rate base write-up, and (6)
- whether certain capital items should be removed from SFPP's 1999 rate base.

55. The first issue, the inclusion of additional capital expenditures in the rate base was discussed in the context of the
test year issues and need not be discussed further here. The second issue, the 1998 PPA, involves KMEP's write-up of
the equity component of both KMEP's and SFPP's capital structure to reflect the difference between SFPP's book value
at the time of its purchase by KMEP and SFPP's value based on the purchase price of the transaction, The ID concluded



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

Page 22
113 FER.C. P61,277, *62,097, 2005 FERC LEXIS 3027, **

that the difference between SFPP's existing net book value (cost minus depreciation) at the time of purchase and its
book value after the PPA write-up was some $793 million. The ID concluded that this figure improperly inflated the
- equity component of SFPP's capital structure because the additional dollar value did not commit any ncw assets to a
" public use and did not provide any additional benefits to the ratepayers. As such, the PPA write-up violated
Commission policy. n79

-
n79ID at P 33540
-«
56. [n addition, the ALJ held that KMEP had impropedy classified some $124.5 million of some $209 million dollars of
- 1999 debi due in one year as short term debt. He concluded this improperly increased the equity component of KMEP's
capital structure and hence the overall cost of equity to be used in designing SFPP's rates, Finally, the ALJ held that
SFPP's, not KMEP's, capital structure should be used for determining reparations in 1998 and 1999 because KMEP had
not guarantced SFPP's debt in those years. The ID also required KMEP to remove the PPA included in SFPP's equity in
- 1988 when the pipeline was converted 10 a publicly traded limited partnership by the Southern Pacific Transportation
Company and to use the resulting capital structure 10 determine reparstions for periods before 1998 and 1999,
- 57. On exceptions SFPP asserts that the ID's conclusion is inconsistent with the Commission's prior Opinicn No. 435

Orders in which the Commission permitted a 1988 PPA to be included in [*62,098] SFPF's equity component. n80 It
further argues that the ID applied the wrong test for determining whether the PPA is appropriate, asserting that the
- Commission's prior orders only preclude using a PPA to increase the rate base and are not applicable to changes in the
capital structure, SFPP further asserts that the ID ignored uncontroverted evidence that retention of the 1998 PPA in
KMEP's capital structure would not result in a higher weighted average cost of capital. It also argues that the ID fails to
explain why removal of the 1998 PPA amount should affect only the equity component of KMEP's capital structure.

“ SFPP further asserts that the Commission has traditionally treated short term debt as equity in determining the equity
component of the capital structure. As such, the determination by KMEP's accountants and financial experts that some
$124.5 million of SFPP's long term debt should be reclassified as short time debt was appropriate. Given this

- professional advice, SFPP asserts that KMEP's determination of what its capital structure should be is appropriate and
should be affirmed on exceptions.

-

n80 Opinion No. 435-A, 91 FERC at 61,506-507. There the Commission reversed its easlier
conclusion in Opinion No. 435, 86 FERC at 61,096-97.
-

58. SFPP advances several additional arguments to support the use of KMEP's book capital structure in designing a

- 1999 cost of service, It asserts that the record strongly controverts the conclusion that SFPP was independently financed
as late as 1999. SFPP asserts that KMEP advised all interested financial parties that after 1998 they should look only to
KMERP for the ultimate payment of debts and for the management of the pipeline. It argues that KMEP had large lines of

- credit in place as early as 1999 and was therefore abile to fully control SFPP's finances and its capital structure. Since
SFPP had no independent financing in 1999, SFPP asserts that its parent company's capital structure should be used to
determine SFPP's capital structure. SFPP asserts that KMEP has a long term capital structure goal of 40 percent debt

- and 60 percent equity, a goal it asserts that is only 2 to 4 percentage points more than the 56 to 58 percent equity ratio of
the sample group of products pipelines used to determine cost of capital issues in this proceeding.

59. SFPP further assents that in any event the financing used t0 acquire SFPP in 1998 was 35 percent debt and 65
percent equity and that this capital ratio should be honored. It also asserts that, while SFPP accounted for some 70 to 80
percent of its operations in 1998, KMEP has had other transactions involving a PPA. SFPP slates it is therefore difficult
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to trace precisely which portions of the PPA included in KMEP's balance sheet should be attributed to the SFPP
acquisition, and what part of that PPA should be attributed to other transactions.. SFPP further argues that the

- Commission held that the inclusion of a PPA in SFPP's equity in 1998 was warranted given the lack of proof by the
opponents and the fact that failure to do so would result in negative equity for SFPP. It argues thal this precedent should
control here and the 1988 PPA should be used to determined reparations before 1998,

60. Staff and Western Refinery support the D on all points. Western Refinery asserts that the Commission generally
requires that the costs of acquired assets be set no higher than their net book value, which is original cost minus
accumulated depreciation. n81 It asserts the only exceptions to this rule are situations in which both the assets are put to
- new public use, and the ratepaycrs will reap substantial, quantifiable benefits from the sale they would not otherwise
enjoy and which would exceed the increased costs they would have to bear if the PPA were recognized for ratemaking
purposes. n82 While acknowledging that the Commission has usually applied this rule to pipelines that attempt to write
- up their rate base, Western Refinery asserts that the Commission expressly prohibited SFPP from using the PPA to
write up its depreciation expense or to thicken the equity component of its capital structure. n83 It asserts that SFPP has
failed 10 explain why these principles should not apply here and has not demonstrated that it has met the standard. The
- Staff reaches the same conclusion regarding the PPA. '

n81 Citing Northern Border Pipeline Co. v. FERC, 129 F.3d 1315, 1318 (D.C. Cir. 1987).

-
n82 Citing Enbridge Pipelines (KPC), 109 FERC P 61,042 (2004); Rio Grande Pipeline Co., 78
- FERC P 61,020 at 61,082 (1997), reh's denied, 82 FERC P 61.147 at 61.545-49 (1998}, remanded on
other grounds, Rio Grande Pipeline Co. v. FERC, 178 F.3d 533 (D.C. Cir. 1999).
- n83 Citing ARCOQ Products Company v. SFPP, L.P., 106 FERC P 61,300 at 62,152 (2004).
-

61. Western Refinery further argues that KMEP's desire to have a 40 percent debt and 50 percent equity structure for
corporate purposes is irrelevant for rate-making purposes. It asserts that if KMEP wanted SFPP to have a 60 percent

- equity structure for rate making purposes, it could first remove the PPA from SFPP's equity and then make sufficient
equity contributions to the pipeline's capital structure to obtain that result. Western Refinery further asserts that the 1D
properly required KMEP to remove the PPA entirely from the equity component of its capital structure since this is how
the PPA was reflected in the partner's capital accounts, It further asserts that the ID properly required the PPA to be

« removed entirely from the jurisdictional portion of SFPP's assets since no part of the PPA should be used to increase
SFPP jurisdictional rates. Staff's Brief on Exceptions reaches similar conclusions.
- 62. Western Refinery and Staff also conciude that the ID cormrectly required the use of SFPP's own capital structure for

determining reparations for the years 1998 and 1999. They assert that KMEP did not provide any formal guarantees of
SFPP's debt until 2000, and formal, not informal, guarantees control in this regard. The fact that {*62,099] SFPP had no

- financial employees of its own after 1998 and that KEMP notified various interests that it had taken control at that time
are insufficient to support a finding that SFPP's debt was guaranteed by KEMP in 1999. They assert that the record
indicates that SFPP was using third-party external financing in 1998 and 1999 and was not relying on the KMEP

- guaraniee in doing so. They support the ID's conclusion that there was virtually no change in SFPP's capital structure
from that adopted in the Opinion No. 435 Orders once the PPA was netted out, and it is within the range of proxy
companies adopted by SFPP’s own witness Williamson.

63. Finally, both Western Refinery and the Staff assert that the ID correctly rejected SFPP's efforts to reclassify certain
long term debt as short term debt. They assert that SFPP does not a cile single case to support this proposition, but relies
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component increases the relative weight of the equity component in the cost-of-service. That fact that the
PPA may not affect the price that KMEP must pay for every dollar of equity on its balance sheet (i.e.

- whether the cost is 11 percent or 12 percent per dollar) is irrelevant since that price can be constant
whether the equity component is 70 percent or 30 percent. The impact on the ratepayers comes from the
total dollars in the equity component.

65. As discussed in the June | Order, the use of a PPA is consistent with generally accepted accounting principles and is

acceptable under Commission accounting practices for booking, but not rate-making, purposes. In fact, it is required for

reporting purposes in an oil pipeline's FERC Form No. 6 annual report, but a PPA write-up may not be used for

ratemaking purposes. n93 The ALJ, Western Refinery, and Staff therefore have made the correct analysis regarding the

- PPA and the application of Commission policy. Thus, to prevent an unwarranted increase in the cost-of-service to the
ratepayers, the PPA must be removed unless it meets the new service and benefits to ratepayer standards, SFPP has not
shown that it provided new service or substantial benefits to its ratepayers that exceeded the additional cost. Given that

- its operations were unchanged and there would be no material change in its capital structure without the PPA, it could
hardly do s0. n94

- n93 See June 1 Order at P 61, 66, and 67. The Commission required SFPP to maintain its records so
that alternative costs could be used for ratemaking purposes.

[ _J
n94 See the discussion infra about the stability of SFPP's long term debt.
- (*62,100]
b. Capital structure Issues
- 66. This conclusion regarding the PPA raises the second question: which capital structure should be adjusted since the

1998 PPA is reflected both in KMEP's balance sheet and capital structure and SFPP's. The record here strongly suggests
that KMEP's 1999 capital structure cannot be used here. First, to the extent that KMEP's capital structure contained
- PPAs from other transactions in 1999, the test year adopted here, such PPAs introduce the same type of distortions as
discussed in the preceding paragraphs. This is because if other assets owned by KMEP were purchased at a price
exceeding their book value, the write-up of the equity component would likely modify the debt to equity ratio in
KMEP's capital structure by increasing the equity component. This would also increase the weighted cost-of-capital

- attributed to SFPP if KMEP's capital structure is imputed to SFPP, and to SFPP's ratepayers. SFPP's argument that
KMEP had a corporate "goal" of 40 percent debt and 60 percent equity is irrelevant. Since the 40 percent debt and 60
percent equity capital is a subjective goal, it could just as easily have been 35 percent debt and 65 percent equity given

- SFPP's own statement that this was the ratio used to finance its purchase by KMEP.

67. Second, SFPP's assertions that KMEP has access to substantial amounts of equity and credit lines, and that KMEP's
- capital structure is one that could and should be reached at KMEP's discretion, simply highlight the degree of control

that KMEP has over SFPP's finances. This further emphasizes the ability of KMEP has the ability to manipulate SFPP's

partnership structure to obtain its corporation goals. In this context, SFPP's argument that the 40 percent debt and 60
- percent equity capital structure is close to the average structure of the proxy group (give or take some 2 to 4 points} is
both irrelevant and of questionable accuracy, and as such appears contrived. The matter of KMEP's 1999 capital
structure is further complicated by the fact that SFPP itse!f asserts that it is impossible to determine how much of its and
KMEP's long term debt due in 1999 was refinanced in 2000 by debt and how much by equity. This statement suggests
that it is difficult to determine if KMEP's capital structure has any reasonable correlation to SFPP's jurisdictional
operations and finances. -
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68. Thus there are several reasons that the Commission should use SFPP's capital structure to establish a cost-of-service
- for the 1999 test year, As the annual FERC Form No. 6 filed by SFPP indicates, SFPP has its own balance sheets,
income statements, and capital structure. Since balance sheet changes are mechanical and prescriptive under the
Commission's regulations, it is more realistic 10 use SFPP's financial and capital structure and to utilize SFPP's FERC
Form No. 6 for the years 1997 through 2000 to resolve a number of other basic balance sheet and accounting issues that
are in dispute. In that regard, the Commission reiterates that it is not regulating KMEP; it is regulating SFPP, a
jurisdictional entity with a different legal status than KMEP.

69. The third capital structure issue raised by the parties is the role of long term debt in designing the capital structure.
As noted, SFPP asserts that some $124.5 million of Jong term debt coming due in 2000 should be classified as shont
term debt on SFPP's (KMEF's) balance sheet. SFPP's Form 6 for the years 1997 through 200! belie this argument.

- These reports, as summarized in Table 1, demonstrate that SFPP refinanced all long term debt that came due in each
year. n95 SFPP utilized long term debt during the years 1997 through 1999 and utilized so catled short term debt in the
years 2000 and 2001. However, the sharp increase in the net sums due affiliates from $14,651,890 to $272,980,742 in

- 2000 establishes that SFPP was borrowing so called short term funds from KMEP but treated those funds like long term

debt by continuing to carry them as sums due affiliates for several years on SFPP's balance sheet. In fact, both KMEP

and SFPP were trealing SFPP's affiliated obligations as long tcrm debt that was being used to finance SFPP's capital
plant. n96 Even in 2001 the sums SFPP owed affiliates remained at $258,203,692. Therefore the Commission concludes

-
that SFPP's 1999 debt due in one year was long term debt.
- n9S See SFPP FERC Form No. 6 for the years 1998 through 2001 at 110-13.
n96 Cf. the observation in NAV-1 at 11 and supporting tablcs, which discusses the substitution of
- KEMP debt for SFPP long term debt coming due in 2000,
- 70. The issue then becomes how the various adjustments required here should be accomplished. The ID required a

reduction in SFPP's cost of service of some $734.4 million after concluding that the PPA should be reduced by $793
million less the level of depreciation taken by KMEP/SFPP in 1999, some $55.6 million. This was derived from the
- numbers contained in Ex. Nav-20, an exhibit that was ultimately relied on by Staff in reaching its final
recomnmendation. n97 However, as was noted, the PPA adjustment recommended by the ID was based on KMEP's
financials, which the Commission has concluded should not be relied on here. An alternative source is SFPP's 1998
- FERC Form No. 6 report, the year in which the 1998 acquisition PPA became effective. The impact of the PPA is
reflected on pages 120 and 121, which contain the sources and uses of funds that cause the modifications to the
company's balance sheet in any calendar year. Line 64 on page 121 of SFPP's 1998 FERC Form No. 6 shows an
increase in partnership equity of $787,990,983 due to purchase accounting adjustment [*62,101] and contributions by

-
the general partner interests. Line 29 of the same report shows an adjustment to carrier property of $734,052,370,
consisting of an increase of $642,740,093 in the purchase accounting price adjustment 10 reflect the assets and a
reduction of $91,312,277 in the accrued depreciation adjustment.
-
n97 Staff Brief Opposing Exceptions at 15, referencing Ex. 5-26 at 10-11, Tr. 12410.
-
[SEE Table 1 IN ORIGINAL]
« 71. This differcnce between the adjustment to the partnership equity (the right side of the balance sheet) and the
adjustment to the carrier property and depreciation accounts {the left side of the balance sheet) is $53,983,613,a
-
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significant difference that does not appear to have been accounted for in the 1D's analysis. To the extent those

contributions were used for SFPP's jurisdictional activities, they could represent a legitimate increase in the pipeline's
- assets. Whether this is the case cannot be determined with certainly given the level of detail in the cash flow and
balance sheet statements contained in the FERC Form No. 6. Finally, the ID used a 1999 depreciation figure of $55.6
million to adjust the PPA based on KMEP's depreciation for the year 1999, but the deprecialion figure reported in
SFPP's 1999 FERC Form No. 6 is $28,260,844. This again demonstrates [*62,102) the significant cost and accounting

-
differences that occur at the SFPP and KMEP levels, the differing impact that the two sets of accounting data can have
on rate design and the differing perceptions of the most reliable accounting information for ratemaking purposes. n98
-
n98 The ID does not explain the reason for the discrepancy.
-
72. Given the decision that SFPP's capital structure and the related internal balance sheet, income, and cash flow
- accounting records are the most reliable source of financial data in this proceeding, SFPP is directed 1o develop a

second set of books for ratemaking purposes for the years 1998 and 1999. While the Commission may not instruct SFPP
1o refile its FERC Form No. 6 reports for those years since the reports as filed conform 10 the reporting requirements, it
may direct SFPP to remove the PPA from the Form No. 6 accounts for 1998 and 1999 and reconstitute the relevant
- balance sheet, income statements, and cash flow statements for rate meking purposes. n99 This means removing those
portions of the increase in rate base and equity eccounts attributable to the PPA and developing year end statements that
reflect the carrier accounts and depreciation methodology that was in effect in 1997. SFPP may adjust the balance sheet
- (including the equity component) and cash flow statements to reflect any cash or other asset contributions to the
partnership's balance sheet, and any allocation between jurisdictional and non-jurisdictional uses. SFPP must include an
explanation of any resulting changes to the other accounts that appear in the FERC Form No. 6 balance sheet, income,
and cash flow statements, including increases or decreases in current and long term liabilities and amounts due to and

-«
from affiliates.

- n99 See June | Order at P 61, 66, and 67, which imposc this obligation.

-

73. There are two additional rate base issues that are raised on exceptions. Western Refinery asserts that the ID erred by
explicitly requiring SFPP to amortize its starting rate base over 16.8 years. It states that SFPP acknowledges that

- Opinion No. 435-B required that the amortization period be 16.8 years but chose 1o rely on the 20.6 year period
contained in Opinion No. 435. The Commission affirms that SFPP must use the 16.8 period to amortize its starting rate
base. Second, Staff asserts that some $3.8 million of rate base items should be excluded from SFPP's 1999 raie base.
Since this dispute is grounded in the inclusion in the 1999 rate base of certain 2000 capital items, the exception is no

- longer relevant given the Commission's decision to utilize only a 1999 cost-of-service.

3. Cost of Capital Issaes

-

" 74. Cost of capital issues the cost of debt, the cost of equity, and the weighted cost of capital based on the two elements.
The ID used KMEP's capital structure and therefore used KMEP's cost of debt in 1999, equal to 7.335 percent. n100

- Since the Commission has concluded that it cannot use KMEP's capital structure to establish SFPP's rates, it is not
possible to utilize this debt cost. However, the ID also determined that SFPP's 1999 capital structure should be used to
determine reparation calcutations for that year. The ID concluded that SFPP's debt cost for 1999 was 8.54 percent,

- which the Commission adopts here. n101 The 1D also developed a cost-of-equity to be used in designing SFPP's East
and West Line rates. In doing so, the ID accepted the use of a proxy group consisting of oil and gas pipeline master
limited partnerships, but excluded KMEP for two reasons. First, the 1D concluded that it makes no sense to include

-
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KMEP because it is the entity whose rates are under review. Fhe second reason was that the KMEP used a short term
growth rate of 15 percent that was much higher than that of the other members of the group. After reviewing the

- information submitted by the differing parties, the ID adopted a 13.69 nominal equity rate based on 2000 calendar year
data and concluded that SFPP has less than average risk based on its monopoly transportation position in the southwest
and its strong growth prospects. The 1D then adjusted this rate by removing an inflation factor based on the average of
1999 and 2001 factors since there was no 2000 year inflation factor in the record.

-
nl00 1D at P 347,
L
nl01 1d. P 610.
-

75. On exceptions SFPP asserts that the ID erred in removing KMEP from the pipeline proxy group sample. It argues
- that this is inconsistent with the Commission's earlier rulings in the Opinion No. 435 Orders, which included SFPP in
the proxy group. n102 1t also argues that the Commission has never excluded the parent company from the proxy group
on the grounds of circularity and this could result in the averaging of risks that does not properly reflect the industry
- group as a whole. SFPP further asserts that in 1999, KMEP had at least five product pipelines and excluding KMEP
from the proxy group would deprive the Commission of information regarding the financial market's view of a
significant segment of the oil pipeline industry. SFPP also ¢xcepted to the ID's conclusion that SFPP has less than
average risk and that therefore the nominal rate for equity should be placed at the lower end of the proxy group. it

-
asserts that the Commission has a strong presumption in favor of placing a pipeline in the median of the proxy group
range. SFPP then argues that this presumption can only be overcome by highly unusual situations and only through the
presentation of detajled evidence regarding (1) the pipeline's risks; {2) the risks of other pipeline companies in the proxy
- group; (3) the need for a downward adjustment; and (4) the rationale for [*62,103] placing the return at a particular
point below the median. n103
-
nl02 As previously discussed, SFPP was not owned by KMEP at that time.
nl03 SFPP Brief on Exceptions at 31-32, citing Transcontinental Gas Pipe Line Corp., % FERC P
- 61,279 at 61,926 (2000) (Transco).
-

76. SFPP argues that the ID did not even address these standards and that no evidence was presented that would change
the Commission's prior conclusions that SFPP faces average risk. To the extent Staff witness Manganello claimed the
- contrary, SFPP asserts that he was unable to identify any risk not analyzed by the Commission in Opinion No. 435.
SFPP further asserts that even companies with a higher equity percentage have been found to have medium risk. It
further argues that no evidence exists that KMEP risks are different from those of the proxy companies, and that the
stock buy and sell recommendations that Staff relies on are not necessarily evidence of business risk but reflect an
opinion of whether the stock will increase in value. SFPP also rejects Staff's argument that adopting KMEP's risks
imposes on SFPP's ratepayers the return required for KMEP's aggressive growth strategy. It then cites a May 1999
Standard & Poors report evaluating KMEP's acquisition strategy, which concluded that KMEP warrants an overall
. credit rating of A-because it has average business risk, a very good track record, stable cash flows, limited commodity
price risk, and conservative financial policy. It claims that nothing in the record contravenes this conclusion that KMEP
has neither unusually high risk nor unusually low risk.

77. The Commission will revise the 1D's determinations of SFPP's cost of equity. First, as in the other portions of this
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order, the Commission will use calendar year 1999 data, including the 1999 inflation rate of 2.68 percent to develop the

real equity cost of capital. n104 Second, the Commission concludes that KMEP should be included in the proxy group
- of master limited partnerships for the reasons asserted by SFPP. While KMEP's short term growth rate may be higher
growth rates than other members of the proxy group, this does not preclude its use in a proxy group of master limited
partnerships, and no party argues otherwise here. KMEP is one of the major entities involved in that portion of the
equity market and its exclusion would distort the average cast of equity for similar firms.

n104 The Commission agrees with the 1D that in this proceeding there is no pructical alternative to
- treating distributions as the equivalent of dividends and using distributions in the conventional
discounted cash flow (DCF) formula. As the ID states, the distributions are what investors use to
determine the capitalized value of the publicly traded limited partnership interests. Cf. Staff"s Brief on
- Exceptions at 13.

78. The Commission also concludes that the median cost of capital should be used to determine SFPP's cost of capital
based on KMEP's average business risk, First, the test for departing from the use of the median cost of capital was
explained in Transco, supra, and further reiterated in High Island Offshore System, L.L.C. n105 The Commission stated
- that it is skeptical of its ability to make carefully calibrated adjustments within the zone of reascnableness to reflect the
generally subtle differences in risk among pipelines. Thus, unless a party makes a very persuasive case in support of the
need for an adjustment and the level of the adjustment proposed, the Commission will set the pipeline's return at the
- median of the range of reasonable retumns. n106 Second, SFPP had no publicly traded equity in 1999 and the
expectations for equity investors in SFPP in that year are governed by their perceptions of the risk and return from
investing in KMEP. The record here does not support a conclusion that SFPP's risks are materially different from those
- of KMEP or materially different from those discussed in the Opinion No. 435 Orders. As SFPP asserts, its operations,
market, and financial position were unchanged since the discussion of these risk factors in the Commission's carlier
decisions. For these reasons, there is no persuasive case here that the Commission should change the use of the median
that was adopted in the prior proceeding. Moreover, unless there are clear grounds to conclude that SFPP's risk is

- different than KMEP's, n107 KMEP's cost of equity capital should be used as KMEP is the funding source for SFPP's
equity, elther through its control of reinvestment decisions of SFPP cash flows or its access to capital markets.
-
nl05 High Island Offshore System, L.L.C., 110 FERC P 61,043 (2005) (HIOS).
- n106 Id. aL P 154, citing Transco at 61,936,
nl07 Cf. Transco, supra.
-

79. For these reasons the Commission will adopt the average of the equity cost of capital for 1999 suggested by Staff
- and Ultramar-Tosco. The former used a range with a low of a 13.27 percent return to a high of an 18.86 percent return
and a median of a 15.27 percent return. The latter used a range from a 13.31 percent to an 18.46 percent return with a
median of 15.42 percent. n108 Averaging the two results in a 15.36 percent nominal return, which results in a 13,68
percent real return after the inflation component is removed. The Commission notes that the ID relied on 2000 estimates

- and some parties included 2001 estimates, both of which resulted in lower equity returns, notably 3o in the case of 2001.
However 2001 numbers are far outside the test period and the Commission will not adopt them. The calculation of the
weighted cost of capital 1o be included in SFPP's cost-of-service for the East and West Line rates to be developed in

et Docket No. OR96-2-000, et al. must be based on the capital structure required by this order.

L
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nl08 ID at P 352-53.
-
4. Allocation of Overhead Costs
- 80. During the test period (calendar year 1999), SFPP maintained operating personnel, but no administrative, financial,

or legal employees of [*62,104) its own. All of these overhead functions were provided by, and consolidated with,
KMEP, which performs such functions for all of its operating subsidiaries. The Commission’'s standard ratemaking
practice requires an allocation of these costs among the affiliates controlled by the parent, KMEP, and within each

- affiliate, among their different operations. The Massachusetts and KN Formulas are respectively used for these
purposes. For the reasons discussed below, the Commission affirms the ALJ with respect to adopting Staff's KN
formula to functionalize indirect overhead costs from KMEP to SFPP, but reverses the ALJ's ruling that denies SFPP's

- inclusion of overhead expenses in its rates, n109
nl09ID at P 322-24.
-
a. The Massachusetts Formuia
-

81. The Massachusetts formula allocates indirect or residual overhead costs from a parent company to a subsidiary or an
affiliate. The ALJ found that the general partner, Kinder Morgan Inc. failed to provide its total overhead costs for its
organization, or how any of its subsidiaries or divisions determined the amount of that overhead for assignment to

-
KMEP. The ALJ cited to SFPP's subsequent admission to its failure to provide the requisite data. Further, the ALJ notes
SFPP's non-compliance with an element of the Commission’s ratemaking policy through the use of 13-month averages
for gross plant and labor expenses, rather than using end-of-period data. n110 Consequently, the ALJ concluded that

- SFPP presented no credible evidence supporting its proposed allocation of overhead costs from KMEP and concluded
that no overhead costs should be included in SFPP's rates due to this failure of proof. nl11

L]

nl10 See Midwestern Gas Transmission Co., Opinion No. 44 4, 32 FPC 993 (1964), as reaffirmed in
Tennessee Gas Pipeline Co., Opinion No. 240, 32 FERC P 61,086 (1985).
he nl11 1D at 322.

82. On exceptions, SFPP argues that the ALJ ignored all record evidence and Commission precedent in eliminating all

averhead costs and that it properly applied the Massachusetts Formula. SFPP asserts that: (1) it properly used its gross
- revenue figures to allocate costs rather than volumes; (2) the ALJ erred by requiring the removal of the PAA attributable
to SFPP and included in KMEP's capital structure for the purpose of determining gross plant; and (3) it properly applied
the labor allocation required by the formula. SFPP further asserts that the ALJ improperly excluded SFPP's proposed
13-month average for gross plant because the 13-month average provides a more accurate result,

83. In its opposing exceptions, Staff took no position on whether SFPP should bave overhead costs included in its rates
of in the gross revenue component of the Massachusetts factor. However, Staff generally supports the ALJ's conclusions
- that no PAAs should be included in the gross plant allocation factor within the Massachusetts formula, that the payroll
figures used to calculate the labor factor were unreliable, and that the use of a 13-month average to calculate gross plant
is inconsistent with Commission practice. Staff concludes that its allocation of the overhead accounts was comrect and
- the ID should be upheld. Western Refining supports the Staff position regarding the role of the PAAs in determining the
allocation of overhead cosls.
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84, Based on a review of Commission policy and the record on this issue, the Commission will allow SFPP to include a
- portion of KMEP's overhead costs in its rates if SFPP recalculates its overhead expenses based on the following. First,
while SFPP revised its initial data and allocation procedures in response to Staff testimony and corrected many of the
mathematical errors contained in Staff's testimony, nl112 SFPP's revised use of the Massachusetts formula remains
flawed. In general, the formula uses three components to calculate allocation factors: (1) gross revenues, (2) gross

L J
property plant and equipment costs, and (3) direct labor costs. For each factor, ratios are calculated based on the
subsidiary's costs to the parent's costs: The three ratios are averaged and the resulting allocation factor is applied to the
indirect costs assigned by the parent to the subsidiary. A variation of the Massachusetts formula uses a net revenue

- factor (gross revenues less cost of goods sold, or in this case, transportation revenues). n113

- nl128-18, p. 12-17.

n113 See Opinion No. 240, Tennessee Gas Pipeline Co., 32 FERC P 61,086 (1985) at 61,232.
49

85. With respect to SFPP's reported level of gross revenues, the Commission denies the Opposing Parties' assertions that
- the revenues are oversiated because they are based on rates subject to pending litigation that may not just and

reasonable. The Commission finds that SFPP appropriately calculates the gross revenues using its currently effective

tarifl rates because a different level of revenues cannot be established until the overhead allocations are determined on
- the basis of historical information available to the Commission. However, for gross plant, SFPP fails to include all of
KMEP's subsidiarics (e.g., Red Lightning, Plantation Pipeline Co., Kinder Morgan Intersiate Gas Transmission, and
Trailblazer Pipeline Co.) and includes the PAAs for other KMEP subsidiaries, including SFPP. Gross plant is the net
book value of plant - the criginal plant cost less accumutated depreciation of the facilities. SFPP's use of the purchase

* premiums in its calculations of gross plant for KMEP and itself results in an inflated ratio of overhead costs. n114
- n114 See Williams Pipe Line Co., 2] FERC P 61,260 at 61,636 (1982) (the Commission found that
the purchase price of a facility is not entitled to any recognition for ratemaking purposes).

-
86. Accordingly, the Commission requires SFFP to recalculate its Massachusetts Formula allocation factors based on
Staff's calculation of [*62,105] gross plant. This adds the costs attributable to the additional KMEP subsidiaries

- acquired during the test period (calendar year 1999}, and removes the PAAs from KMEP's subsidiary plant costs. The
Commission will allow SFPP to use its stated gross revenues and direct {abor costs to determine its allocation factors for
each component.

-

b. The KN Formala

- 87. The KN formula allocates administrative and general (A&G) overhead costs (or jointly used assets) beiween the
subsidiary's jurisdictional and non-jurisdictional activities (or geographically scparate jurisdictional activities) within
the company. In this case, SFPP allocates costs between its carrier and non-carrier functions. The ALJ found that SFPP

- combined the gross plant and labor costs contrary toc Commission policy, which requires that the KN formula take into
account the nature (characier) of the costs whether plant or 1abor. Consequently, the ALJ adopted Staff's KN-allocation
formula which correctly applies the allocation factors derived from the subsidiary's direct costs to properly aliocate such
costs 10 its carrier and non-carrier operations.

L
88. On exceptions, SFPP argues that it properly applied the KN allocation procedures consistent with Commission

L J
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practice. SFPP claims that the ALJ improperly rejected its inclusion of the PAA in SFPP's gross property balance for
purposes of allocating costs between SFPP's carrier and non-carrier functions, In its opposing exceptions, Staff objects
- to SFPP's KN allocation factors in two respects: (1) SFPP uses the property balances that include the PAAs, similar to
its gross plant allocations under the Massachusetts formula; and (2) SFPP uses a combined labor and plant ratio for all
A&G costs without considering the nature of those costs. Refinery Holding and Navajo support the ALJ and Staff.

[
89. The Commission concurs with the ALJ's finding that SFPP's inclusion of the PAA in SFPP's property balances and
its use of a combined labor and plant ratio 10 allocate A&G costs between its carrier/non-carrier functions was not
appropriate for the reasons discussed earlier in this order. Given that conclusion, in this case proper application of the
-

KN method requires the calculation of the carrier and non-carrier allocation percentages by reducing the £ross property

balances by the PAAs, and using the direct plant costs and labor costs reported by SFPP in its cost of service data.

Accordingly, the Commission directs SFPP to recalculate its KN allocation formula consistent with Staff's allocation

- procedures based on SFPP cost-of-service data (as corrected for Staff's mathematical errors) nl 15 1o: (1) eliminate the
PAA from its gross property balance; and (2) use direct labor costs 10 allocate the appropriate A&G costs 10 its carrier
and non-carrier operations. The compliance filing must document how SFPP had complied with the Commission's

- ruling on the allocation of overhead costs.

n115 See Ex. SFPP-106.

L
5. Recovery of Regulatory Litigation Costs,
L
90. SFPP has been in rate litigation with its shippers since November 1992 when the first complaints were filed against
the East and West Lines rates. The Opinion No. 435 Orders established new just and reasonable rates only for the East
- Line and therefore addressed cost-of-service issues only for that Line. As discussed in greater detail in those Orders, the

Commission permitted SFPP Lo recover its Commission regulatory costs attributable to the East Line litigation through

1998. n116 The Commission required SFPP to first estimate the reparations that would be due all East Line shippers for

the period through August 1, 2000, whether or not they had filed complaints, i.e., the gross reparations. After

- subtracting the reparations due the East Line shippers that had filed complaints for the years prior to August 1, 1995, the
Commission required SFPP to apply the difference (the net gross reparations) to Commission East Line regulatory costs
for the period between the first East Line complaint in 1992 and the end of 1998, If any Commission regulatory costs

- remained, SFPP was authorized to recover those costs through a surcharge amortized over 5 years. The Commission did
not authorize SFPP to embed any Commission regulatory expenses in the East Line rates that become effective on
August 1, 2000. r117 This approach, the net gross reparations methodology, was affirmed on appeal subject to any

- adjustments that might be required on remand. n118

n116 As discussed earlier in the order, this required SFPP to allocate a certain proportion of the
- regulatory costs incurred in the Docket No. OR92-8-000, et al. to the East Line rates. The other
reguiatory costs incurred in that proceeding through 1998 were effectively allocated to rates that were not
under review by the Commission.

-
n117 Opinion Nos. 435, 86 FERC at 61,105-06, and 435-A, 91 FERC at 61,512-13.
- n118 Remand Opinion at 1293-94.
-
91. The prior determinations must be modified as a result of the Remand Opinion. First, as has been discussed, the
-
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regulatory costs attributed to the East Line rates through 1998 have been revised in light of the remand. Second,
litigation has proceeded on the East, West, North, Oregon, Watson Station and Sepulveda Line rates since 1999, the
- cost of service year used here, and some of the complaints at issue in Docket No. OR98-2-000, er al. antedate that year.
In the instant case the ID combined and averaged the regutatory costs incurred in these proceedings for the years 1999
and 2000, allocated those costs among the various lines, and permitted them 10 be amortized over five years. The ID did
A permit any regulatory cost to be embedded in the rates at issue and recommended that SFPP not be allowed to
recover any regulatory costs in these or other proceedings after 2003. [*62,106]

92. SFPP objects to these rulings, arguing that they do not recognize its ongoing costs in other proceedings and argues

that those proceedings have continued well beyond any 1999-2000 test year. It asserts that the failure to embed at least

some of these costs in its base rates precludes it from recovering those costs, as would the attempt at normalization by

other partics based on the year 1999 and various years preceding it. Western Refinery supports the 1D's conclusions

- regarding the years 1999 and 2000 and that SFPP must institute a new proceeding to recover its legal costs in
subsequent years. Staff did not take a position on this issue.

- 93, Given the multi-faceted nature of this ongoing rate litigation, it is impossible to develop a normalized cost to be
included in the 1999 cost-of -service. In fact, overall litigation costs were lower in 1999 than in 2000 and the costs
attributed 10 Lhe three major proceedings varied in their relative weight in those years. For example, with regard to the
three major regulatory proceedings underway in 1999, the costs attributed to Docket No. OR92-8-000, e; al. were

-
$464,036 in 1999 and $189,315 in 2000, a total of $653,351. The costs attributed to Docket No. OR96-2-000, et al, in
1999 were $157,064 and $2,171,916 in 2000, a total of $2,328,980. The costs auributed 10 Docket No. OR98-11-000
- (the Sepulveda case) were $1,627,531 in 1999 and $836,202 in 2000. The total costs for the two years were $2,248,631

in 1999 and $3,197,433 in 2000. n119 This demonstrates the volatility of SFPP's regulatory costs and the difficulty in

finding a representative number. For this reason the Commission will follow the approach used in the Opinion No. 435

Orders for the period 1999 through May 30, 2005, with one modification. In addition to costs allocated to the three

- major dockets just discussed, SFPP's 1999 test year included $153,857 for regulatory cost items other than the those
three enumerated proceedings, a sum that is based on a five year average through 1999. n120 SFPP may include the
$153,857 for regulatory costs other than the three large enumerated proceedings in the new Fast and West Line rates in

- proportion Lo its 1999 East, West, North, and Oregon Line volumes. n121

n119 See Ex. SFPP-111 at 13.

-
n120 See Ex.SFPP-111 at 4, Line 31. The number is conservative considering that the same category
of Commission regulatory costs increased to $296,211 in 2000.
nl21 The sum allowed here will provide some funds to cover SFPP's more routine taniff filings and
matters such as Docket No, PL05-5-000, alt of which have been contested and are outside the scope and
. tegulatory costs of the three major regulatory proceedings analyzed at Ex. SFPP-111, page 13.
L

94. As has been discussed, the revised East Line rates established in Docket No, OR92-8-000, et al. were made effective
on August 1, 2000. Thus, after that date all East Line shippers paid the same rate on a prospective basis and there were

- no reparations required in that docket for the period thereafier. While SFPP's regulatory costs, as allocated to the East
Line shippers, continued in 1999 and 2000, the Commission did not apply its gross reparations offset methodotogy to
those years in the Opinion No. 435 Orders. At this point, since the actual regulatory expenses for those years are

- available, it will do so through the end of the reparations period in Docket No, OR92-8-000, et al, which ends July 31,
2000. Thus, to recover regulatory costs incurred in that docket through that date, SFPP may offset the East Line's share
of its regulatory costs against any Fast Lin¢ reparations paid up to August 1, 2000, based on the 1994 cost-of -service,
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Thereafter, the East Line proportion of any regulatory costs incurred in Docket No. OR92-8-000, ef al. may be
recovered through a five year surcharge added to the new East Line rates beginning March |, 2006, the projected
- effective date of any ncw rates estabiished under this order, Finalty, for the period beginning August 1, 2000, the
Commission will allocate regulatory costs in that docket between the East and West Lines based on their relative
volumes in 1999, as establishcd here. Given a situation where a surcharge is being allocated on a going forward basis it
is more equitable to allocate costs among all of SFPP shippers on the basis of the more recent volumes so that all West
and East Line shippers will bencfit from the rater reductions required here.

95. In Docket No. OR96-2-000, e al. the Commission will allocate the regulatory costs based on the relative volumes

of four lines, the East, West, North and Oregon lines rather than on the percentages adopted by the ID, which are based

primarily on the ALJ's perceptions of relative effort. n122 Recovery of regulatory costs attributable 1o the West Lines

will utilize the methodology contained in the Commission's Opinion No. 435 Orders. In the instant case any revised

- West Line rates will be based on the rate established from the 1999 cost-of-service established by this order. Those rates
will be indexed back to the date of the relevant complaints and forward to the proposed March 1, 2006 effective date.
Reparations will be due accordingly and SFPP will calculate the grogs reparations that would have been due if all West

- [*62,107] Line shippers had filed complaints. The difference between that gross figure and the refunds due shippers
that actually filed complaints will be offset against West Line regulatory costs for the date of the complaints through
May 31, 2005. Any remaining costs will be amortized over S years through a surcharge effective May 1, 2006. n123

n122 Because the interstate portion of Watson Station volumes flow over the West and North Lines,

regulatory costs involving the Watson Station facilities should be allocated proportionately to the rates
- for those Lines in the absence of a discrete proceeding such as that established in Docket No.

OR92-8-025 for the Watson Station charges. This will avoid overstating the importance of the volumes

of this subsidiary asset in allocating costs. The ID recognized that an allocation of regulatory costs based
- on relative volumes of the East Lines, West Line, and Watson Station facilities would distort the
allocations and therefore attributed only, 5 percent to the Watson Station facilities. Contrary to the
statement int its text, the 1D did not establish charges for the Watson Station facilities in Phase H. It only
found that certain costs had been fully recovered and that the existing charges were unjust and

-
unreasonable. See 1D at P 571-73, 586-88. The conclusion here about the allocation of certain overhead
costs does not change the fact that historically the Watson Station facilities have been a separate cost
- center on the SFPP system and as such has had its own rate structure.

n123 SFPP did not except to the ID's conclusion that it could not recover as regulatory or litigation
- costs sums paid certain shippers to settle some of the complaints filed against its East Line rates. The
Commission notes that the ID's ruling is consistent with the holding in Opinion No. 435 that settlement
costs are non-recurring costs. In any event, such costs are similar to refunds or reparations which a
pipeline cannot recover from the shippers who paid an unjust or unreasonable rate,

96. The situation for the regulatory costs involved in two other assets, the Sepulveda Line and Watson Station facilities,
is relatively simple. SFPP has been in litigation over the Sepulveda Line rates since early 1995, That proceeding is
separate and unique and any regulatory costs incurred in that proceeding should be allocated to it atone. Similarly, for
- the period June 1, 2005 forward, all litigation concerning the Watson Station charges has been consolidated in a single
proceeding and all costs related to that proceeding should be separated. The means for recovering SFPP's prudent
regulatory costs in the Sepulveda Line and Watson Station proceedings will be addressed in the respective orders on the
- merits of those proceedings.

6. Axizona Real Estate Tax Issues.
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97 The 11D addressed the level of the Arizona real estate taxes SFPP pavs on its right-of-way in that state, how those
taxes should be allocated between carrier and non-carrier property, and technical accounting issues related to tax
refunds received during 1999, The 1D held that SEPP should not be permitted to recover inereased real estate taxes paid
in 1999 since that increase stemmed from the inclusion of the 1998 PPA in SFPP's rate base. In doing so, the [D
suggested that the Commission should pre-empt the level of taxes mvolved because the increase in those taxes was
based on a cost-of-service element that the Commission should reject. namels the PPA. The 1D also held that SFPP
incorrectly used the so-called central versus local method for atlocating real estate taxes between jurisdictional and
non-jurisdictional elements. Finally, the HY held that cenain refunds received in 1999 for the tax years 1995-98 should
be included in SFPP's cost of service. SEFPP excepts to all three conclusions for the reasons discussed below. The
Commission staft asserted that if the Commission retains its existing policy of accepting state tuxes, the Commission
should require SFPP 1o establish that the assessment increase has not been offset by increased depreciation, Refinery
Holding asserts that SFPP should not recover the higher taxes since they resulted from the inclusion of the 1998 PPA in
SEPP's property accounts.

98. The difficult issue here is the level of the assessment, which increased by some $3 million due to the increase in the
book value of SFPP's assets in Arizona when SEPP included the 1998 PPA in its accounts, While state and local
governments use many factors in determining the assessed value of real estate, there are no grounds here for disputing
the connection between the increased assessment and the inclusion of the 1998 PPA in SFPF's property accounts. This
fact pattern places two Commission policies in potential conflict. One is the Commission tradition that it will not review
or contradict decisions regarding the level of state and local taxes, which are simply accepted as one of the pipeline's
cost-of-service clements. The other is that a purchuse price that involves a premium over book value should not result in
an increase in costs 1o the rate-payers except under well defined, imited circumstances. The I suggests that the
Commission abandon its current policy of deferring to state and local government assessment decisions and preempt the
state assessment decision. SFPP argues that none of this theory applies here.

99. The issue here is not the assessment. or challenging the State of Arizona's standards or conclusions in making the
assessment, but w hether the extra $4 million should be included in SFPP's cost-of -service in light of the Commission's
prior conclusion that the 1998 PPA should not be used in designing the pipeline's rates. in this case the Commission will
permit SFPP to include the additional $4 million in additional real estate taxes in its cost-of-service because it is an
out-of-pocket cash expenditure with one condition. The condition is that if SFPP prevails in its appeal of the assessment
in the state proceedings., the 34 million must be removed from its cost of service (or adjusted to such fower amount as
might result), and any tax refund distributed to its shippers.

100. On the two secondary tax points, the Commission agrees that SEPP did not err in using the traditional allocation

method under Arizona state law for allocating real estate taxes between jurisdictional and non-jurisdictional facilities. It
is also clear the Arizona state real estate tax refund received in 1999 was a non-recurring event related to the prior four
calendar years. As such, SEPP is not required 1o include in its 1999 cost-of-service a sum that is not related to that year,

101. At hearing Staff testitied that SFPP's depreciation rates needed to be modified o reflect the different composite
depreciation rates for SFPP's East, West, North, and Oregon Lines. Staff concluded that because investment in certain
of those lines had grown more rapidly than in others, their depreciation rates should be adjusted. The 1D stated that
SFPP did not object o the establishment [#62,108] of new depreciation rates as long as they went into effect on a
prospective basis and recognized the menit of adjusting depreciation rates 10 reflect the expansions that have occurred on
each line. However, the 113 concluded that Staff's proposed depreciation methodology was defective in two ways. First,
Stalt failed to explain how its concern with use of a system-wide depreciation rate squared with the fact that the method
had been in effect since 1991, especiaily since there have been a number of plant expansions on SFPP's various lines
both before and atter 1991, Second, the 11 held that Staft had relied on system-wide data, rather than line-by - line data,
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for two elements of its recent depreciation study - survivor curves and net salvage-Staff excepts to the ID's conclusions
and reiterates its position that line-by-line depreciation rates for most elements will result in rates that are just and
- reasonable by more accurately assigning costs. It asserts that system-wide survivor and salvage curves are reliabie
because the data on individual lines would result in small samples and could yield inconclusive curves. SFPP supports
the ID's conclusion that consistency is required. It asserts that the Commission's general instructions regarding
depreciation rates provide that depreciation shall be described by account, and not individual system components,

- absent a specific request of the carrier. n124 It states that SFPP did not request component rates and in fact opposes
them, preferring to retain its current composite rates. SFPP further asserts that while the Commission has approved
component depreciation rates for gathering and other facilitics that have shorter economic lives than the remainder of a

- pipeline system, it has not approved component rates for segments of a system when each segment has the same supply
and the same projected rates. SFPP asserts that Staff's 1991 depreciation study underlying SFPP's current depreciation
rates recommended use of account-by-account rates even though expansion occurred on only some of SFPP's lines.

-

nl124 Citing 18 C.F.R. P1. 32, General Instruction 1-8(b).
L]

102. The Commission will affirm the continued use of system-wide depreciation accounts for SFPP. As regards SFPP's

- argument that component costs should not control, the Commission has concluded that SFPP's East, West, North, and
Oregon Lines should be treated as separate assets for rate purposes. As such, it is by no means clear that treating them
as seperate components for depreciation purposes would be improper. Moreover, as Staff points out, a specific type of

- asset within an account may age at the same rate regardiess of the location of the asset on the system, but the
distribution of that aging (and therefore the composite rate} may vary depending on when the investments were made
and the total amount. However, in the instant proceeding the Commission is examining under its rate jurisdiction only

o the rates for the East and West Lines, and is taking no action on the costs or rates for the North and Oregon Lines. Thus,
reallocating the depreciation costs for the entire system in this proceeding would require the Commission to address
assets and costs that are not before the Commission in this proceeding.

et 8. Other Cost-of-Service Issnes,

103. On exceptions SFPP opposes six other rulings on cost-of-service issues. The first involves the write-off in test year
- 1999 of the central controt software program that SFPP was developing before its acquisition by KMEP. The ID held
that the rate-payers received no benefit from past costs incurred prior to the write-coff and denied the costs. SFPP asserts
that this ruling is incorrect because it is not supported by evidence that the undertaking was imprudent and the ruling
- would discourage innovation. It concludes it should be permitted to amortize the write-off over § years. Staff and
Western Refinery support the ID. Since the record does not support a conclusion that SFPP's efforts to adopt a more
efficient way of dispatching its system were imprudent, the Commission will permit SFPP to write of 50 percent of the
development costs over a five-year write off beginning in 1999. This is consistent with a long standing policy in
Commission electric regulation that permits 50 percent of the prudent costs of cancelled investment to be recovered by
the regulated entity. n125 This policy creates incentives for prudence and efficiency in pursuing investment in plant,
equipment, and software without placing all risk of failure on the regulated entity. The Commission further notes that
- since the write-off will be completed in the locked-in period and the cost will not be included in SFPP's prospective
rates beginning May 1, 2006.

L _J
nl25 Public Service Company of New Mexico, 75 FERC P 61,266 at 61,859 (1996), but see
Southern California Edison Co., 112 FERC P 61,014 at P 58-61, reh'g denied, 113 FERC P 61,143 at
- 9-15 (2005), where 100 percent recovery was permitted when the regulated entity had no control over the
decision make the investment and the company's shareholders would not shate in the benefit.
L _J
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- 104. The ID rejected SFPP's proposed adjustment to its 1999 cost-of-service by excluding the reversal of a $1.5 million
maintenance cost accrued in 1998. As SFPP explains it, it accrued $1.5 million in 1998 for expenses that it had not yet
incurred, and excluded the same sum in 1999 because the related work was not needed and would not be performed. In

- other words, SFPP concludes that because it did not actually need 10 make the accrual in the first instance in 1998,
elimination of the expense in both years leaves the actual cost-of-service in the same position as if the accrual had not
been made. Staff and Western Refinery support the ALJ. The Commission accepts SFPP's reasoning on this point

- because the elimination of the costs in both years is offsetting.

105. The ID rejected SFPP's efforts to include a 3 percent salary increase in its cost of service that resulted from its

calendar year 2000 merit increase program. Because the Commission is relying [*62,109) only on a 1999 calendar test
- year, this point is moot. The ALJ also rejected SFPP's proposal to average its 1999 and 2000 oil losses and shortages.

SFPP asserts that the 1999 figures are not representative, a position Staff and Western Refinery say is not supported by

SFPP's actual experience. Given the Commission's use of the 1999 cost-of-service year, the 1D is affirmed. The ID also
- rejected SFPP's proposed adjustment to reflect increased power costs that became effective on January 4, 2001 as a

result of increased electric rates in California. SFPP presents four pages of argument why this adjustment was

appropriate and is long term in nature. As Staff replied, the short answer is that this increase is far outside the test period
- and is the type of operating cost that would be subsumed within the Commission's annual indexing methodology. The
indexing procedure provides a simplified method of recovering the net increases based on changes to the PPL n126 As
was discussed in the June 1 Order, the Commission's regulatory structure requires the carrier to demonstrate that there
was a substantial divergence between the cost increases that it actually incurred and the relief provided by the index.
The increase in power costs is a classic example of the type of cost that is governed by the indexing procedure and the
rationale contained in the June 1 Order controls here. The ID is affirmed on this point.

n126 Compare the costs for the years 2000 and 2001 as reflected on Page 700 of SFPP's 2001 FERC
Form No. 6 Report. The total cost of service for 1999 was $88,870,968 and for 2001 was $89 ,487,649, a
difference of, 7 percent (0.007). The percentage increase permitted by the indexing methodology in 1991
was, 9565 percent (0.009565). See Revisions to Qil Pipeline Regulations Pursuant to the Energy Policy
Act of 1992, 99 FERC P 61,219 (2002).

D. The West Line Turbine Fael Rates

- 106. The Remand Opinion held that the Commission erred in Docket No. OR92-8-000, et al. when it declined to
determine whether SFPP's West Line turbine fuel rates were just and reasonable, Therefore, on remand the Commission
must address the complaints filed against those rates on the merits and determine a just and reasonable rate for the
transportation of turbine fuel. The technical difficulty presented on remand is that only the turbine fuel compoaent of
SFPP's West Line rates is before the Commission in Docket No. OR92-8-000, et al. The projected volumes for that
service were 365,000 barrels per year in comparison to total 1993 volumes on the West Line of 32,850,000, or
approximately 1 percent. The challenge here is to determine a just and reasonable rate for this relatively small portion of
West Line volumes without undue administrative expenses, including the additional regulatory costs that wilt apply to
the service if litigation proceeds beyond the compliance phase.

- 107. The Comumission's June 1 Order deferred action on the turbine fuel rates until the Commission had an opportunity
10 review litigated West Line rate issues to determine if there are any issues unique to those rates that might materially
influence the calculation of the turbine fuel rate. Based on the analysis in the preceeding cost-of-service section of this

- otder, and a review of the Opinion No. 435 Orders, the Commission concludes that it is not necessary 10 send this
maltter to hearing and the matter should be resolved on the instant record. The Opinion No. 435 Orders made formal
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rulings on all issucs that affect the cost of service for both the West and East Line rates and established standards for
allocating the costs between them. One highly technical issue, the separation of volumes and costs between

- jurisdictional and non-jurisdictional services for the West Line rates, was not ruled on in Docket No. OR92-8-000, et
ai., but neither was it contested.

108. Therefore, SFPP should make a compliance filing using the 1994 cost-of-service included in its last compliance
filing in Docket No. OR92-8-000, et al. and use the allocations between the East and West Lines contained therein to
complete a West Line cost-of-service, including the application of the income tax allowance methodology adopted here.
Once the West Line costs are derived from the system-wide 1994 test year, these would then be aliocated
proportionately by volume to the actual turbine fuel volumes transported in 1994, SFPP must then prepare a related rate
filing that establishes an interim just and reasonable rate as of January 1, 1994 and then index this interim West Line
turbine fuel rate forward to December 31, 1998. Thereafter, if a lower rate results from the use of the 1999 cost of

- service, the West Line rate after January 1, 1999 will be based on that cost-of-service. Otherwise the existing 1994 rate
will be indexed forward to April 30, 2006.

- E. Reparations Issues

109. The 1D's discussion of reparation addresses threc main issues. After summarizing the filings SFFP made to comply
with the Commission's Opinion No. 435 Orders, the ID first stated that none of the East Line rates under review here
were grandfathered. The ID then proceeded to analyze Arizona Grocery Co. v. Atchison, T. and S. F. Ry. Based on that
analysis, the 1D concluded that reparations would be available for two years before the East Line complaints at issue in
this proceeding. The ID also concluded that Arizona Grocery does not preclude awarding reparations for two years

- before the filing of the complaints against the West Line rates at issue here.

110. On exceptions, SFPP asserts that the 1D misapplied Arizona Grocery, arguing that the Commission established
- final East Line rates based on the 1994 cost-of-service developed in Docket No. OR92-8-000, ez al. and then indexed
those rates forward to August [, 2000. It argues that this precludes setting an East Line rate that is lower than the
indexed rate for the period between 1994 and August 1, 2000, and that the East Line rates [*62,110] may be modified
only prospectively. SFPP also asserts that awarding reparations for the East Line rates would be inconsistent with the

-
standards established by the Commission's indexing procedures. SFPP further argues that the Energy Policy Act of 1992
(EP Act) bars pre-complaint relief of any complaints that were filed against the grandfathered West Line rates.

- Moreover, on exceptions Chevron argues that it is the successor-in-interest to TRMI n127 and should be able to obtain

reparations from the date of the TRMI's compiaint. Ultramar asserts that the ID could lead to an erroneous reading of
the ICA that would restrict pre-complaint relief. Western Refinery asserts that SFPP's reading of Arizona Grocery
would eviscerate the two year pre-compliant relief available under the ICA and would be inconsistent with the

- statements in the Opinion No. 435 Orders that the rulings in those orders would not preclude reparations here. On reply,
SFPP argues that the Commission has stated numerous times that Chevron is not entitled 1o substitute itself for TRMI
and thereby obtain complainant and reparations status.

n127 Texaco Refinery and Marketing, Inc.

111. The first step is to summarize what Arizona Grocery holds and how it has been applied to date in the various
- dockets at issue here. Simply put, Arizona Grocery holds that once the Commission establishes a prescriptive, final rate,
that rate may only be changed prospectively. On appeal of the Opinion No. 435 Orders, the issue before the court was
whether the Commission had established such a rate. The court upheld the Commission's position that it had established
- only interim rates as of August 1, 2000, and that therefore those rates could be modified by subsequent Commission
orders and the related compliance filings. Thus, the rates established on an interim basis as of August 1, 2000, became
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final only after the Commission accepted SFPP's last compliance filing to Opinion No. 435 Orders and ruled on related
rehearing requests on September 26, 2002, n128 The Remand Opinion also held that a shipper party must actually file a

- complaint to be eligible for reparations and intervention alone was inadequate to cstablish standing for reparations. ni29
Thus, the Remand Opinion established the time frames to which Arizona Grocery applies and the threshold requirement
for reparations.

-
n128 Remand Opinion at 1305, citing SFPP, L.P., 98 FERC P 61,177 at 61,657 (2002} (September
26 Order).
-
nl29 /d. 1310.
-

112. What the Commission did in the Opinion No. 435 Orders was to establish SFPP's East Line rates as of January 1,
1994, the beginning of the relevant test year, and then index the rates forward to an effective date of August 1, 2000,

- subject to suspension and refund. At that point the rate applicd to all East Line shippers regardless of whether they were
complainants in Docket No. OR92-8-000, et a/. and these shippers could get refunds if the East Line rates were lowered
for the period after August 1, 2000. Since the East Line rates were not grandfathered, reparations were due eligible

- shippers (those filing complaints before August 7, 1995) with certain narrow exceptions that were limited by statute.

n130 After several adjustments those rates became final rates for purposes of Arizona Grocery when the Commission

issued its September 26, 2000 order and there were no further administrative actions by the Commission. Thereafter
those East Line rates were remanded on July 24, 2004, and as such are now before the Commission for revision. This

-
has the effect of reopening those East Line rates and requires the Commission to establish new East Line rates based on
a revised 1994 cost-of-service. Once the Commission accepts the revised East Line cost-of-service, a new set of East
- Line rates must be designed based on that cost-of-service and indexed forward to August 1, 2000.
n130 The Commission's determinations in this regard were also upheld. /4.
-
- 113. Under the Commission's indexing procedures, those revised East Line rates would be further indexed to establish

their current level as of December 31, 2005, Thus, if the complaints filed in the consolidated dockets in OR96-2-000, et

al. result in lower rates for the East Line than those in effect on January 1, 1999, as indexed forward from January 1,

1994, any further reduction could be prospective only frem the date established by this order. By way of example only,

- assume that the new East Line rate established by this order would be $1.00 on January 1, 1994, and the indexed rate
would be $1.10 on August 1, 2000 and $1.20 on May 1, 2006 (the target date of new interim rates in this proceeding).
These levels ultimately become the January 1, 1994 indexed final rates adopted by the Commission in this decision for

- Docket No, OR92-8-000, et al. The projected final rate developed from the 1999 cost-of-service in Docket No,
OR96-2-000, et al. are $1.05 as of August 1, 2000 and $1.15 as of May 1, 2006. This latter and lower rate of $1.15
would be effective progpectively on May 1, 2006 because the East Line rates previously established in Docket No.

- OR92-8-000, et al. are subject o the Arizona Grocery doctrine.

114. Under these circumstances no reparations are due for most East Line shippers because any new East Line rate
based on the 1999 cost-of-service may be prospective only as of May 2006 at the $1.15 level. n131 However, there is

“ one situation where an East Line shipper may be eligible for reparations for complaints filed against the East Line rates
between August 8, 1995 and August 1, 2000. If such a shipper had not filed a valid complaint against the East Line rates

- before August 7, 1995, it would not have heretofore received reparations for East Line movements occurring before
[*62.111] August 1, 2000. n132 Under such circumstances the complaining East Line shipper may receive reparations
for a period two years before its complaint, and forward to August 1, 2000, the date the new East Line rates became

ol
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-
appliceble to all shippers. However, this will occur only if the rate paid in the reparations period was higher than the
Arizona Grocery rate for the same period. The Commission did not intend in its prior orders that reparations would be
- available for all complaints filed against the East Line rates between August 1995 and August 1, 2000.
nl131 Conversely, if any newly designed rale based on the 1999 cost-of-scrvice is higher than the
- East Line raic in effect on August 1, 2000, the issue is moot.
ni32 Cf Remand Opinion at 1310,
-

115. Moreover, the Commission reverses that ALJ's ruling that the 1988 PPA should be removed for purposes of
- calculating reparations that are due for the East Line rates before August 1, 2000. Opinion No. 435-A afforded
complainants an opportunity to pursue the issve further in the context of complaints filed after August 1995. n133
While the complainants provided extensive evidence on the relevance and import of the 1998 PPA, they did not do so
- with regard to the 1988 PPA. Therefore, for the same reasons as in Opinion No. 435-A, the Commission will not pursue
the further in ¢ither of consolidated proceedings at issue here.

nl33 91 FERC at 61,506-07.

116, Two additional issues raised here tum on the technical requirements for filing a complaint. The first is an argument
by Ultramar that the ID could lead to an erronecus application of section 1803 (b) of the EPA that would restrict
- pre-complaint relief, Ultramar notes that it filed compiaints against SFPP's West Line rates on October 21, 1996, and
against the West, East, North, and Oregon Line rates on November 21, 1997, and amended those complaints on January
10, 2000. It notes that Tosco also filed complaints against all West, East, North, and Oregon rates on April 28, 1998,
and that both companies filed further complaints against those rates on August 17, 2000, and August 21, 2000,
respectively. n134 Ultramar asserts that since the Commission found that certain of the West Line rates were no longer
grandfathered as of 1995 and others as of 1997, that complaints filed against those rates afier those dates were not
required 10 show substantially changed circumstances. Thus, pre-complaint reparations would not be barred as to those
complaints by section 1803(b) of the EP Act because the rates would no longer be grandfathered at the time those
complaints were filed. n135 The Commission agrees with this analysis. However, such complaints may be barred from
some portion of pre-complaint reparations by the Arizona Grocery doctrine for the same reasons stated in the discussion
- of the East Line rates. Specificaily, a rate established in the first complaint that prevails against specific West Line rates
cstablishes a just and reasonable rate and rate floor that could limit the reparations or refund that could be cbtained from
subsequent complaints.

nl34 Ultramar also filed a complaint against the Watson Station charges on August 30, 1996.
Ultramar's concern does not reach those rates because the Commission has held they are not
- grandfathered.

nl35 Section 1803(b) of the Energy Policy Act, Pub. L. 102-486, 106 Stat. 2772 (1992) (EP Ac1).

- Section 1803{a){ 1) provides that any rate in effect for the 365-day period ending on the date of the
enactment of this Act shall be deemed just and reasonable (within the meaning of section 1(5) of the
Interstate Commerce Act).

-

-
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117. The remaining reparation issues involve Chevron's continuing quest for complainant status before July 3, 2003. On

- October 23, 2003, the Commission accepted a complaint Chevron filed against SFPP's North, East, West, and Oregon
Line rates, as well as the Watson Station Drain-Dry facilities. n136 The Commission had previously rejected as
inadequately filed a complaint Chevron filed on February 11, 2002, n137 and denied rehearing and reconsideration of

- that decision. n138 However, in the proceedings below Chevron asserts that it succeeded to the complainant interests of
TRMI as a result of its merger with Texaco on October 9, 2001. The ALJ in this proceeding rejected this argument on
April 12, 2002. n139 On exceptions, Chevron first revisils certain arguments related to its intervention status in Docket
No. OR92-8-000, et al. It also urges the Commission to reverse the ALY's April 12 ruling. SFPP opposes Chevron's

- arguments at length. The Commission rejects Chevron's arguments.

- n136 Chevron Products Company v. SFPP, L.P., 105 FERC P 61,142 (2003), Docket No.

OR03-4-000, held in abeyance pending this order.
- n137 Chevron Products Company v. SFPP, L.P., 99 FERC P 61,196 (2002),

n138 Chevron Products Company. SFPP, L.P., 100 FERC P 61,231 (2002) and 103 FERC P 61,231
- (2003).

n13% Texaco Refining and Marketing Inc. v. SFPP, L.P., 99 FERC P 63,009 (2002) (April 12
Order).

- 118. Chevron's first assertions reiterate why its initial intervention in Docket No. OR92-8-000, et al., should grant it
complainant status based on its protest against SFPP's proposed Tariff Nos, 15 and 16 in September, 1992, The
Commission concluded that this protest had nothing to do with the West Line rates. n140 These decisions eliminated

- any prospect that Chevron would be deemed to have filed a complaint against the West Line rates more than 365 days

' prior to the enactment of the EP Act. Chevron eventually filed a complaint against alt of SFPP's West Line rates in

August 1993, but failed in its efforts to relate that complaint back to its prior protests. As such, Chevron was required to

prove substantially changed circumstances, and like the other West Line complainants in Docket No. OR92-8-000, et

“ al., it failed to meet its burden. On appeal, the Remand Opinion held that the Commission properly denied Chevron
complainant status based on its interventions and protests prior to July 1993 and rejected [*62,112] Chevron's relation
back theory in a footnote. nl41 Its attempt to relate its July 1993 complaint against SFPP's West Line rates to

- proceedings involving SFPP's East Line rates is rejected here for the same reasons as stated in the prior orders.

- nl40 See SFPP, L.P., 65 FERC at 61,378 (1992), SFPP, L.P., 63 FERC P 61,104 (1993).

nl41 Remand Opinion at 1311-12,

-

119. The ALJ's April 12 Order contains an exhaustive analysis of why Chevron failed to establish that it is the
- successor-in-interest 10 the second round of complaints filed against SFPP's West Line rates (among others) beginning
December 1995 by TRMI and others. Chevron intervened in those proceedings in May 1996. The ALJ held that
Chevron had not adequately documented that it was a successor in interest, that granting successor status would result in
- confusion regarding rights to reparations, and that the relation-back doctrine did not apply to Chevron's 1996
intervention. On exceptions, Chevron disputes each of these rulings, and further argues that cquitable considerations
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require granting it complainant status before July 3, 2003, the point at which it finally filed an adequate complaint in

Docket No. OR03-4-000. These equitabie factors are that SFPP would retain profits that were unjust and unreasonable
- at Chevron's expense, that Chevron was never given notice that its reparation rights would be terminated in the absence
of a complaint in light of the long delays involved in these proceedings, that the ALJ applied FERC's procedural rules
too narrowly to Chevron's injury did so in a manner that was too protective of SFPP, and that the AL} erred by not
recognizing that an intervenor has the same reparation rights as a complainant.

120. None of these arguments suffice. The ALJ exhaustively examined the documentation involved and reasonably

concluded that Chevron had not proven that it was the successor in interest to TRMI. This is particulardly true since in a

complaint filed on January 10, 2000, Equilon Enterprises, LLC (Equilon) claimed that it was the successor in interest to

TRMI. n142 Thus, any successor in interest status is at best ambiguous. Moreover, the ALJ correctly concluded that

there is another problem. Different shippers ship oil products from different facilities and in different volumes. It is

- undisputed that in 1995 Chevron and TRMI were different shippers, Thus, both Chevron and TRMI shipped petroleum
products from separate facilities in California, as TRMI did from its. As the ALJ points out, granting Chevron successor
status would allow it to obtain reparations for flows from its facilitics before the merger in 2001, even though during

- that period complainant status attached only to TRMI's flows and these were clearly different than Chevron's flows.

n142 See Exhibit A to SFPP's October 19, 2004 filing in Docket No. OR96-2-000, et. al,

- 121. The ALJ was comect in refusing to give these different flows the same legal status because the complaint status for
the different flows arose at different times. This was particularly wisc given that a dispute about which entity is the
proper successor in interest to TRMI is reflected on the face of January 10, 2000 Equilon complaint. Keeping the flows

- separate for accounting and reparations purposes was the prudent thing to do under these circumstances. In any event,

the ALJ's April 26 Order was notably evenhanded in this regard. He denied successor in interest status to the assets and

entities in other mergers, or transfers of assets, where the ownership of the assets prior to the transaction involved
parties having different legal identities. n143 The only exception was the substitution of Western Refinery for Refinery

Holding Company when the latier became Western Refinery through a bankruptcy proceeding. All that entailed was a

name change for the entity controlling a given set of assets, and hence the related shipments, without any reallocation or

change in the title to the assets among entities that had previously had separate legal status and separate transportation

- interests. Where the record suggested that there could be confusion about which entity shipped which volumes from
what assets, and in what time frame, the ALJ uniformly denied successor in interest status.

n143 April 12 Order at 65,034-35.

122. Regarding Chevron's other claims, as was previously discussed, the Remand Opinion made quite clear that
intervention does not support the complainant status necessary to support a claim for reparations. nt44 The Remand

- Opinion also rejected the relation-back argument in support of an effort to relate an eventual complaiht back to earlier
interventions and protests. This was true even though all those filings involved pleadings directed against the East Line
rates. The fact that they were made at different times was sufficient to defeat the relation-back plea. The result should be

- no different here and would undercut the clear distinction between interventions and complaints. The EP Act is clearly
intended to discourage complaints against oil pipeline rates n145 and acquiescing in the relation-back theory would
have the opposite effect.

L ] .

nl44 Remand Opinion at 1310,
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-
123. Moreover, as the ALJ found, consistent with its formerly passive approach 1o these proceedings, Chevron did
- nothing to avail itself of an opportunity in 2000 to file amended or additional complaints, and did not file a legally

sufficient complaint until July 2003. SFPP correctly notes that it never conceded complainant status to Chevron before
2003, and correctly asserts that the fact that Chevron filed testimony under its 1996 intervenor status is an inadequate
basis upon which to grant it complainant status. While there was a long delay between Chevron's filing as an intervenor
® in May 1996 and the Commission's statements in Order No. 435-A (May 17, 2000) that complainant [*62,113] status is
required, n146 that delay does not relieve Chevron of the obligation to have acted aggressively to protect its own
interests. The relevant case states that each shipper must filed its own complaint to have any cligibility for reparations
- status. The ALJ's April 26 order is affirmed on this point.

ni46 Opinion No. 435-A, 91 FERC at 61,514 (2000).

-
-«
124. On exceptions BP West Coast asserts that any inflation adjustments that may have been built into the rates at issue
here are not grandfathered and may be challenged by complaint. It asserts that therefore any issucs related to inflation
- adjustments may be addressed in the compliance phase. BP West Coast also asserts that inflation adjustments can be
challenged through complaints, that it has done so here, and that certain adjustments should be rolled back in the
compliance phase. SFFP responds to BP West Coast's assertions with three pages of argument asserting that BP West
- Coast has not challenged any of the index adjustments related to the rates at issue here. While conceding that any index

increases to the underlying base rates are reduced in a proportional reduction to reductions in the base rates, SFPP
argues that there is no basis in this proceeding for a complete reduction of any index-based increases to the base rates at
issue here. In particular, it asserts that BP West Coast has failed to challenge SFPF’s North and Oregon Line index

- adjustments and that there is no basis here for rolling back prior adjustments. In addition to these arguments, SFPP and
Indicated Shippers have pending rehearing requests of thc Commission's June 30, 2004 Order accepting SFPP's index
filing based on SFPP's calendar year 2003 cost increases. nl47

L 4
nl47 SFPP, L.P., 107 FERC P 61,334 (2004} {June 30 Order). The case involves Docket Nos.
1504-323-000 and 001 and reviews SFPP's May 19, 2004 index filing.
-
- 125. When SFPP made its 2004 filing to recover its 2003 year costs increases, Indicated Shippers challenged the

integrity of the index, asserting that it was impossible for them to verify the accuracy of the calculations because SFPP

controlled all the relevant information. They further asserted that SFPP overstated its 2003 costs and was substantially
- over-recovering them. They asserted that an income tax allowance was included in the index filing and objected that
such a cost component was illegal based on the ruling in the Remand Opinion. n148 They therefore concluded that they
had "alleged reasonable grounds for assesting that the rate increase was so substantially in excess of the actual cost
incrcases incurred by the carrier that the rate is unjust and unreasonable.”" n149 At battom, they argue that because

« SFPP's rates were already unjust and unreasonable, any increase necessarily results in a rate that is unjust and
unreasonable. They assert that the June 30 order did not adequately address these concemns.
-
nl148 Becausc the Remand Opinion was dated July 24, 2004, and the Commission's order on the
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L_J
index issued on June 30, 2004, this accorded Indicated Shippers an opportunity to include this argument
in their rehearing request.

- n149 Citing the June 30 Order at P 5. The quoted language was derived from 18 C.F.R. §
33.2(c)(1).

-«

126. The Commission will deny rehearing of both SFPIs and Indicated Shippers' rehearing requests. SFPP is correct
- that the Commission had not previously suspended index rate increase or subjected the increase to a refund obligation.
However suspension is a malter for the Commission's sole discretion. In June 2004 when the Commission acted it had
made no final determination whether the North and Oregon rates were grandfathered because requests for rehearing of
the Commission's March 2004 order were pending. While the Commission could lift the suspension and refund
obligation attached to those rates, it sees no need to do so until all matters are completed in this proceeding. Given the
complexity of the litigation here, the Commission's action was reasonable and the suspension will remain in effect.

127. The Commission also concludes that Indicated Shippers' request for rehearing should be denied. As noted,

Indicated Shippers assert that they "alleged reasonable grounds for asserting that the increase is so substantially in

excess of the actual cost increases incurred by the carrier that the rate is unjust and unreasonable.” The request for

- rehearing has three specific points: (1) What is the standard for a protest, an allegation or a showing? (2) If the standard
is a showing, how can protestors meet that burden since the pipeline controls all the information? (3) Since the
underlying rates are being adjudicated in Docket No. OR96-2-000, et al., will SFPP have the burden to prove that its

- actual costs increases between 2002 and 2003 were sufficient to qualify for the index increase that became effective in

2004? The answer to these questions lies in the Commission's past explanations of the indexing regulations, all of which

have been explained in prior orders involving SFPP. n150

-
nl150 See SFPP, L.P., 96 FERC P 61,322 (2001 ) a1 62,272, and SFPP, LP. {02 FERC P 344 at P
10, 12.

-

. 128. Moreover, in Order Nos. 561 and 561-A the Commission specifically addressed what could be protested in the
context of a filing. n151 The Commission made clear in those orders that in an index proceeding it is only the amount of
the increase in the underlying rate that may challenged, not the level of the resulting rates. n152 The [*62,114] two

- Orders are equally clear that if a shipper wishes to chalienge the level of the rate that results from an index-based

increase, the shipper must file a challenge against the base rate that has been indexed. n153 The answer to the first
question is that the shipper must allege reasonable grounds that the rate increase is so substantially in excess of the
carrier's actual cost increase that the resulting rate would be unjust and unreasonable. This can be done on the basis of

- the information contained on Page 700 of the carrier's annual FERC Form No. 6. n154 Page 700 of SFPP's 1993 FERC
Form No. 6 repont discloses total jurisdictional expenses and total jurisdictional revenues for the years 1992 and 1993,
thus permitting a comparison of onc year's expenses with the other. n155 This can be used to determine the percentage

- increase in the expenses and calculate the percentage increase. In 1993 SFPP's increase in costs exceeded the percentage
increase permitted by the Commission's index for rate increases,

d nl151 Revision to Oil Pipeline Regulations Pursuant to the Energy Policy Act of 1992, Order No.
561, FERC Stats. & Regs. P 30,985 and Order No. 561-A, FERC Stats. and Regs. 31,000 (1994),
oy
1152 Opinion No. 561 at 30,955, Opinion No. 56/-A at 31,103-104,
-
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nl53 Opinion No. 561 at 30,955 and Opinion No. 561-A at 31,104,
- nl54 Opinion No. 561 -A at 31,098,

n155 The expense accounts are Operating and Maintenance Expense, Depreciation Expensc,
AFUDC, Amortization of Deferred Earnings, Rate of Return, Return on Rate Base, Income Tax
- Allowance, and Total Cost of Service (Lines 1 through 9) The remaining three lines are Total Interstate
Revenues, Throughput in Barrels, and Throughput in Barrcl-Miles. The underlying accounts are required
1o conform to the Commission's Opinion No. 154-B costing methodology.

129. Under the Commission's regulations the increase can only be unjust and unreasonable if the increase in the rate so
substantially exceeds the increase in the carrier's costs that the amount of the increase is unjust and unreasonable.
Indicated Shippers argue here that the increase is unreasonable because the profits eamed under the base rate are
unreasonable, and allowing the index to go into effect will result in profit margins that are even more unreasonable, But
e as has been previously discussed, the matter of the reasonableness of the base rate, and as such the profit margin that
results, can be examined only in a complaint proceeding. Under the Commission's regulations, if the base rate is
reduced, the increase in the dollar amount generated by the index is proportionately reduced. Because the index operates
- on the basis of system-wide costs and revenues, any concerns about the level of the base rate after the index is applied
can be addressed only in complaints directed against a specific rate. As such, the fact that the index may include an
increase in an underiying tax allowance, which Indicated Shippers consider to be of questionable legality, is imelevant
- to the index computation since an income tax allowance is an existing component of the rate design that can be
modified only in response 1o a complaint.

130. At bottom, all that can be challenged during an index rate proceeding is whether the increase in the rate so exceeds

the increase in the carrier's costs as to be unjust and unreasonable, or the accuracy with which SFPP reported them in

1993. The first test fails because the percentage increase in SFPP's costs in 1993 exceeded, as those costs were reported,

the increase permitted by the index. Thus, for the year 1993, the sole issue is whether SFPP accurately reported the

- costs. While it is true that only SFPP has control of the underlying cost data, the remedy is 1o file a complaint stating the
costs involved in the filing at issue are incorrect. This would not, contrary to what Indicated Shippers seem to imply, be
the equivalent of a complaint against the base rates for the purpose of examining rate design, Thus, to the extent

- Indicated Shippers attempt to attack the reasonableness of the North or Oregon Line rates, or costs of those lines that arc

embedded in the index, that effort must fail. To the extent that Indicated Shippers' protest is directed to the resulting

level of the East and West Line rates, any adjustment to those rates is addressed in the portions of this order dealing

. with Docket No. OR98-2-000, et al., not here, Rehearing is denied regarding SFPP's 1993 indexing of the West, East,
North and Oregon line rates.
G. Residnal Juriadiction lsmes
-

131. The 1D addressed certain jurisdictional and threshold issues related to the Watson Station charges and to SFPP's
adding an additional origination point at East Hynes, California. The ALJ held that charges for the Watson Station
- Drain Dry facilities were not grandfathered. The ALJ further held that SFPP's creation of an additional origination point
at East Hynes created a new service and therefore was not grandfathered. n156 On exceptions SFPP asserts that those
issues were simply not before the ALJ at the time he issued the ID. Ultramar asserts that the [D erroneously concluded
- that SFPP should continue to publish the Watson Station Drain Dry charge as a separate rate. It asserts that the ID first
found that the Watson Station Drain Dry rates were not grandfathered and that all capital investment in those facilities
had been recovered. Ultramar therefore concludes that the Watson Station facilities should be folded into the West Line
rate structure, SFPP replied that Ultramar had not demonsirated that there were reasonable grounds to eliminate the
Watson Station Drain Dry facilities as a separate cost center with its own rates, BP West Coast supports the 1D, arguing
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that nonc of SFPP's rates was ever grandfathered, including the East Hynes rates.
- n156 1D at P 581-85.
-

132. The Commission concludes that Ultramar's arguments regarding the Watson Station Drain Dry facilities are
premature, and therefore so is SFPP’s reply. By way of background, the ALJ found that the charges for the Watson
P Station Drain Dry facilities were not grandfathered in Phase 1 of Docket No. OR98-2-000, et al. The Commission's
‘March 26, 2004 order reviewing [*62,115] the ALJ's Phase | determinations deferred decision on the jurisdictional
status of those charges until the reviewing court acted on the Commission's earlier determinations in the Opinion No.
435 Orders. n157 The June 1 Order concluded that the Watson Station Drain Dry facility charges were not
grandfathered based on the effective dates of those contracts. n158 However, since the Phase I decision did not address
all of the costs relevant to the Watson Station Drain Dry facilities, but only their rate base, the Commission set the issue
of the just and reasonable rate for hearing in a separate proceeding. n159 Since Ultramar's argument is based solely on
- the ALJ's prior, and yet to be reviewed, determination regarding the rate base issue, it is premature to determine whether
the Watson Station Drain Dry facilities should continue to have a separate rate. Finally, the Remand Opinion resolved
the addition of the East Hynes origination point in the Commission's favor n160 and on the grandfathered status of the
- West Line rates. There is no need to discuss these issues further.

nlS57 SFPP, L.P., 106 FERC P 61,300 at P 2-3 (2004) (March 2004 Order).
nl158 June | Order at P 31-36.

- n15% June 1 Order at P 36, 74.

n160 Remand Opinion at 1272-73.

- 133. This order requires SFPP to make several compliance filings that have two elements. These comprise a
cost-of-service for the relevant service and period that conforms to this order and a related but seperate rate filing that
conforms to the cost-of-service. These filings include: (1) a revised cost-of-service for the West Line turbine fuel
service based on the 1994 and 1999 cost-of-service established here and in the Opinion No. 435 Orders, together with
an interim just and reasonable rate determined as of the first day of each year; (2) the indexing of each of those turbine
fuei rates forward to April 30, 2006 and inclusion of the lower of the two rates as an interim rate applying to all West
Line shippers on May 1, 2006; (3) a revised East Line cost-of-service in Docket No. OR92-8-000, et al. based on the
. 1994 cost of service, together with just and reasonable rates that should be indexed forward to April 30, 2006; (4) a
revised East Line cost-of-service based on the 1999 cost of service in Docket No. OR96-2-000 et al., together with
interim just and reasonable rates that should be indexed forward to April 30, 2006; (5) the filing of the lower of those
- two sets of East Line rates as interim rates applying to all shippers on May 1, 2006; {6) developing a West Line cost of
service for 1999 and interim just and reasonable rates determined as of the first day of 1999; (7) the indexing of those
West Line rates (which include the turbine fuel rate) forward to April 30, 2006, to apply to all shippers on May 1, 2006.
- SFPP must also prepare reports on estimated reparations that are consistent with the analysis of reparation issues earlier
in this order. The preparations, where applicable, are measured by the difference between rates actually paid and the just
an reasonable rate established for 1994 and 1999, as indexed forward 1o the effective date for the revised rates, in this
case May 1, 2006.
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134. All of the compliance filings required here must be supported by verified statements explaining how the cost-of-of
service and proposed rates were designed. As indicated in the body of this order, this requirement extends to certain

- components of the filing, such as the income tax allowance, for which a separate explanation and verification is
required. Parties commenting on the compliance filings should include with their comments verified statements
supporting their comments and not simply relying on arguments with citations to the record. This is because the
Commission is requiring that certain of evidence previously submitted be recast in forms that could facilitate the

it resolution of the issues raised by this order without further on-the-record proceedings. If such proceedings should prove
necessary, Lhe more extensive comment format required here should enable the Commission to further narrow the range
of disputes and expedite the completion of these protracted proceedings.

L 4
135. The Commission directs SFPP to make its compliance filing not later than February 15, 2006, so that any interim
new rates can become effective on May 1, 2006, subject to suspension and refunkl, Because the filings will be complex,

- interested parties will have until March 31, 2006 to file comments. Reply comments are be filed on April 15, 2006.
Finally, the Commission will address the procedural schedule for complaints filed against SFPP rates in 2003, 2004, and
2005 in a separate order.

-
Lhe Commission orders:

(A) SFPP shall make the compliance filings required by this order by no later than February 15, 2006, with the

- proposed interim rates contained therein to be effective May 1, 2006 subject to suspension and refund. Comments on
that filing are due March 31, 2006 and rcply comments duc on April 15, 2006.

- (B) The requests for rehearing of the Commission's June 30 Order in Docket No. IS04-323-000 are denied.

(C) All compliance filings and comments thercon must conform to the filing requirements established in Part H of

this order.

-
By the Commission.

-

-

L ]

-

-

-

4

-
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Joseph T. Kelliher, Chairman;
Nora Mead Brownell, and Suedeen G. Kelly.

SFPP, L.P. Docket No. [S06-215-000
Docket No. 1S06-229-000

ORDER ACCEPTING AND SUSPENDING TARIFF FILINGS
- (Issued April 28, 2006)

1. On March 7, 2006, SFPP, L.P. (SFPP) under Docket No. 1S06-215-000 filed FERC
Tariff Nos. 119 - 121, canceling FERC Tariff Nos. 112, 113, and 115, respectively, with
a proposed effective date of May 1, 2006. SFPP’s proposed filing is made to comply
with the Commission’s order issued December 16, 2005, in Docket Nos. OR92-8-000,
et al. and OR98-2-000, et al.,! as clarified by the subsequent rehearing order issued
February 13, 2006.2 As required by the December 16 Order, SFPP proposed a
- May 1, 2006 effective date. The December 16 Order expressly stated that the rates
to be included in the tariff filed pursuant to that order would be interim rates. On
March 27, 2006, SFPP filed under Docket No. 1S06-229-000 Supplement No. 1 to
- FERC Tariff No. 119 (Correction Supplement) correcting FERC Tariff No. 119, with an
effective date of May 1, 2006.> Therefore the Commission accepts and suspends the
tariffs, subject to refund, to become effective May 1, 2006. Any further action will

° require a subsequent order of the Commission.
- Interventions

2. Oil pipeline tariffs are noticed by filing them with the Commission and sending a
- copy of the proposed tariffs to all subscribers, and in this instance, to parties of record in

'SFPP,L.P., 113 FERC 961,277 (2005) (December 16 Order).
2SFPP, L.P., 114 FERC Y 61,136 (2006) (February 13 Order).

3 Item 310A corrects and replaces Item 310 to correct a typographical error in the
symbols used to indicate if the rate is increased or decreased. SFPP corrected the letter
designation for rates from El Paso and Diamond Junction, Texas to indicate a rate
decrease with the [D] symbol.
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- the dockets addressed by the December 16 and February 13 Orders. Interventions, initial
comments, and protests were filed on March 22 by: the Airlines;! Western Refining
Company, L.P.; ConocoPhillips and Tosco Corporation, filing jointly; BP West Coast
Products LLC, Chevron Products Company, and ExxonMobil Oil Corporation, filing
jointly; Navajo Refining Company, L.P.; and Ultramar Inc. and Valero Marketing and
- Supply Company, filing jointly. Detailed comments were due April 21, 2006, and,
except for the Airlines, these parties filed comments on that date. SFPP’s reply is due
on May 1. A number of these parties also filed discovery requests related to the
« December 16 Order in the weeks preceeding their interventions in these dockets.
SFPP filed replies to those requests. These related pleadings will be addressed in the
compliance phase of the Docket Nos. OR92-8-000, et al. and OR98-2-000, et al.

-
proceedings once all the comments and reply comments have been received.
- Discussion

3. As mentioned above, the December 16 Order explicitly held that the rates included

- in the tariffs under discussion here would be interim rates. Therefore there is no need for
the more extended discussion that might be included in an oil pipeline suspension order.
It is sufficient to say that the protests assert that the filed rates are unjust and

= unreasonable for the following reasons, among others. They assert that SFPP is not
entitled to an income tax allowance as a matter of law and that SFPP, in any event,
- calculates the income tax allowance incorrectly. The latter concerns include the inclusion

of a state income tax allowance, the inclusion of certain revenues allocated to the
corporate general partners in determining its income, the use of marginal rather than
- actual tax rates, and calculation of the income tax allowance on the basis of income
allocations rather the nominal partnership shares. They further assert that SFPP did not
correctly calculate the equity cost of capital, that SFPP has failed to justify the inclusion
~ of master limited partnerships in the proxy group used to determine the equity cost of
capital, and that certain factors were improperly included in SFPP’s rate base
calculations, including the deferred equity component, the amortization of the rate base,
and the allowance for deferred income taxes. Protestants direct other challenges to the
allocation of overhead costs and the indexing of the rates to proposed effective date.
- Finally, the protesting parties assert that the Commission should accept and suspend the
tariff filings subject to refund.

- 4. The Commission will consider all these matters when a complete record on the tariff
filings and the compliance filing is before it. Because the matters raised are before the
Commission in the context of a compliance filing, the Commission will not refer the

4 American West Airlines, Inc., Continental Airlines, Inc., Northwest Airlines,
Inc., and Southwest Airlines Co.
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- matter to a settlement judge or set the tariff filings for hearing. Moreover, as the filed
rates are interim rates under the terms of the December 16 Order, and as such will not be
just and reasonable until a ruling on the matters presented, the Commission accepts and
suspends the tariffs, subject to refund, to become effective May 1, 2006.

- The Commission orders:

FERC Tariff Nos. 119 — 121 and Suppiement No. | to FERC Tariff No. 119 are
- accepted and suspended, subject to refund, to be effective May 1, 2006.

By the Commission.

(SEAL)

- Magalie R. Salas,
Secretary.
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KINDER§MORGAN " OINAL

ENERQY PARTNERS, LP.

SFPP, LY.
- Operaling Partnership
- Ofi Fipsline Filing
- TSoH-323- 6D SFPP, L.P,
May 19, 2004
:-'2
- 8
Ms. Magalie R. Salas, B0 = ,,,5'
Fedoral Encrgy Regulatory Commission <= N =S
888 First Street NE 8 ~yom
Washington DC 20426 =3 > 570
“ ol T <F
Doar Secretary Salas: & ~ ™
- In accordance with the requirements of the Interstate Commerce Act (ICA) and the Rules and
of the Foderal Energy Commission (F.ER.C.), SFPP, L.P. (SFPP) submits for fillag four

Regulatory
copies of the following tariffs, effective July 1, 2004:

F.E.R.C. Tariff No. 104 covers SFPP North Line Interstate movements (Cancels F.ER.C. Tariff

No. 89)
FP.ER.C. Tariff No. 105 covers SFPP East Linc Inierstate movements (Cancels FE.R.C. Tariff

No. 90) '
P.E.R.C. Tariff No. 106 covers SFPP West Line Interstate movements (Cancels P.E.R.C. Tariff

No. 91)
F.B.R.C. Tariff No. 107 covers SFPP Oregon Line Interstate movements (Cancels F.ER.C. Tariff

No. 92)
E.BR.C. Tariff No. 108 covers SFPP interstate movements from Watson and East Hynes to

Cainev Pipe Line, L.L.C. (Cancels F. ER.C. Tariff No. 93)

F.ER.C. Tariff No. 109 covers SFPP intorstate movements from Sepulveds Junction to Watson
(Cancels F.ER.C. Tariff No. 94)

F.ER.C. Tariff No. 110 - Index of Tariffs (Cancels FER.C. Tariff No. 95)

- SFPP is making this filing in compliance with 18 CFR § 342.3, to index the existing rates. All rates in the
above submitied tariffs are increased from the prior tariffs. Attached is & summary table of SFPP tariff
rates which includes 2003 and 2004 index ceilings, current mes and proposed rates.

Wae are also enclosing herewith one additional copy of this transmittal, including all attachments, and

respoctfully request that it be stamped at the time of filing with the Commission®s file stamp and returned
- for our records.

I hereby certify that copies of these tariffs have beon sont via First Class U.S. Postal Servics, or other

1100 Town & Constry Road

means of tranemission agreed upon by the subscriber, to all subscribers on the SFPP, L.P. subscriber list.

Orange, Catiforaia. 92868 714/560-4600 714/560-460) Fax
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In accordance with 18 CFR § 343.3(a), SFPP hereby requests that any protest of the attached tariffs be
telefaxed to SFPP in care of Poter M. Dito at (714) 560-4602.

If you have any questions regarding this filing, please contact the undersigned at (714) 560-4640.

- Jeffrey R. Hulbert
Sr. Project Manager
Economics and Regulatory Analysis
« cc:  David Ulevich
Federal Bnergy Regulatory Commission
888 First Street NE
- Washington DC 20426
-
-
-
L
- 1100 Town & Country Road Orangs, California.92868 714/560-4600 714/560-4601 Fax



() ] Y (] [ . ] [ s ] ¢ 1 [
SFPP, LP.
Tutiff Schedule Changes
Issuad: May 20, 2004
Effective: July 1, 2004
In compliance with 18 CFR § 342.3
{Retes are in Dollars par Berrel)
= Poor of new ats
Yortft Tarll Jul-04 ow
Number | Celing Rate Number Celting Rate
Volume FERCO0 |3 0033713 00320 “FERC 103 |$ 00S48]S$ _ 0.0320
CA FERCO4[$ 00513]8 0.040 FERC100 |8 00620]83 0.0800
CA FERCO1 |$ . 1. FERC108 1§ 13032]% 13002
CA |Phosnix AZ FERCOt |8 13272]8 13272 FERC108 |3 13882[s 1.3m2
Paso LordebuwgNM | FERCO0 |8 03248 |$ 0.3248 FERC108 |8 03318 03351
JtTX [LodsburgNM [ FERCO0 |8 023248 |8 0.248 FERC106 |$ 033513 03351
E) Paso TX Tucson AZ FERCS0|$ 053853 05388 FERC106 |[$ o05702|s 0572
Diamond Jot TX [Tucson AZ FERC90 |$ 03885|3 05385 FERC108 |8 os702)|s o05782
Pasa TX Phoanisc AZ FERCOO |$ 075188 ar7sie FERC108 |3 o07758{s 07758
Jet TX |Phosnix AZ FERCOO |$ 075188 07518 FERC105 |8 o7758ls 07758
CA ) 1.1568 K FERC 104 |3 1.1934|$ 11034
CA |Reno FERCO® |$ 11568]8 1.1568 FERC104 |$ 11834 ]S 1.1834
OR* OR TERCO2|$ 047978 04707 T FERC 107 |3 04940 S  0.4049
& Linnton OR
CA uoson FERCO1 |[$§ 10628|$ 16228 FERC108 |3 18742|8 16742
CA [Tucson AZ FERCO1 |s 182288 16228 FERC108 |3 16742|3 16742
CA  [TucsonAZ FERCO1 |$§ 10228 |$ 162z8((1]| FERCI08 [$ 10742|8 16742
CA |Tuceon AZ FERCO1 {8 16228|8 1emm{pj| FERC108 |S 187428 16742
Colion FERCO1($ 104308 1.04%0 FERC108 |$ 10760|$ 10780
CA Tucaon AZ FERCE1 |$ 13315{8 13315 FERC108 |8 1373r|s 13737
CA_ (ConavPL CA | FERC S | . ) FERC 108 | 0.2067 2687
Hyes CA {CoinevPLCA |FERCO3|$ 02888}3 0.2883 FERC108 |$ o02087|s 02087
(1] Thess rates apply to et fusl only.

g§ Jo ¢ adeg

D 1quxy

000-2-L0490 :#39320Q UT 9002Z/2ZT/2T D3dSO DW33 Aq PaATaOdYd LTZ0-ZTZ1900Z 3O 3Jad pPaieasusn-D¥ad TPToTIFoul
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r
b

. 91)

g 1=
SFPP, L.P. 5o S Hom
- LOCAL PIPELINE TARIFF ﬁg > 2
g-( o
- CONTAINING g 3
RATES
- APPLYING ON THE TRANSPORTATION
OF
PETROLEUM PRODUCTS
- BY MIPELINE
From Watson and East Hynes (Los Angeles County) and
Cealton Transmix Facility (8an Bernardino Conaty), CA
“ Te Phecalx (Maricopa County) and Tucsen (Pima County), AZ
- THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY
- Rates herein are governed by Rules and Reguiations provided in SFPP, L.P.'s TarifT F.E.R.C. No.

W) 163, Supplements thereto and roissues thereof.

NOTICE: The provisions published herein will, if effective, not result in an adverse offoct on the
quality of the humen eavironment.

Issued in compliance with 18 CFR § 342.3.

ISSUED: May 29, 2004 EFFECTIVE: July 1, 2004
* Issued By: Compiled By:

Thomas A. Bennigan, for Jeffrey R. Hulbert
- SFPP, L.P. _ 1100 Town & Country Rosd

500 Dallss St., Suite 1000 Orange CA 92868

Houston TX 77002 Voice (714) 560-4640; Fax (714) $60-4602
* hulbertj@kindermorgaa.com
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SFPP, LY.
F.ER.C. No. 106
- Page 3 of 4
-
Notes:
- @ Applies to Turbine Fuel caly.
@ Applies to all Petroleum Products except Turbine Fuel.
- @ It will be the responaibility of the Shipper to deliver Petroleum Products to
Carrier's Watsoa and East Hynes, CA Origins.
@ ftem 260 “Watson Volmmno/Pressure Deficiency Charge” does not apply.
Explanstion of Reference Marks
= Reference Mark | Bxplacation
m Increased rate.
W) Change in wording.
-
[
-
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F.E.R.C. No. 108
- (Cancels FER.C. No. 93)
SFPP, L.P.
- LOCAL PIPELINE TARIFF 2
£, 3
- CONTAINING 25 E w3
RATES 8T 5 oa
=
- APPLYING ON THE TRANSPORTATION §§ » B70
OF - =<z
PETROLEUM PRODUCTS <N
- BY PIPELINE 8 o

From Watson and East Hynes (Los Angeles County), CA
To Calaev Pipe Line L.L.C. (San Bernardino Couaty), CA

THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY

Rates herein are governed by Rules and Regulstions provided in SFPP, L.P.'s Tariff F.E.R.C. Ne.
[W} 163, Supplements thereto and reissues thercof.

NOTICE: The provisions published berein will, if effective, not result in an adverse effect on the
quality of the human eavironment.

Issued in compliance with 18 CFR § 342.3.

ISSUED: May 20, 2004 EFFECTIVE: July 1, 2004
L
- Issued By: Compiled By:

Thomes A. Bannigan, for Jeffrey R. Hulbert

SFPP, L.P. 1100 Town & Couatry Road
- 500 Dallss St., Suite 1000 Orangs CA 92868

Houston TX 77002 Voice (714) 560-4640; Fax (714) 560-4602
hulbertj@kindermorgan.com
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SFPP, LP., Index of Tatffa .
FER.C.No. 110
- Page 3 of 4
Section 2
- Tariffa in which SFPP, L.P. is the delivering Casrier
of PETROLEUM PRODUCTS
- 'FERC | ISSUING
No. | CARRIER | TO FROM
108 | sPr.LP. | Calnev Pipe Line, L1.C., at Colton, CA 5““7“(';_'-&“
- 107 | sre,LP. OR Portiand, OR
105 | sreRLP. | Londeburg, NM gmgr’rm“
- Coltoa Trensmix Facility, CA
106 | sFPP,LP. | Phoenix, AZ East Hynes, CA
Watson, CA i
- 105 | serr.LP. | Phoenix, AZ m.r’;"’““'“
104 | sreLr. | Reno (Spacke), NV Cosoord, !c&
- Colton Transnix Facility, CA
106 | SFPP,LP. | Tucson, AZ East Hyncs, CA
Wi
105 EFPP,LP. | Tucson, AZ mwm
109 SFPP, LP. WMWWQ—] :l_oputwthlmﬁ_n_-,QA

Section 3
- Effective Tariffs Issued by SFPP, L.P., listed in aumerical arder
FERC No.
TARIFF DESCRIPTION
- 5 Adoption Notice
103 | Rules and Reguintions
104 _| Novads dostinations vis SFPP*s North Line
- 105 New Mexico and Arisons destinations via SFPP’s East Line
106 Atisoma via Line
107 Orsgon destinaticss vis SFPP’s Oregon Line
- 108 SFPP to Calngv Pipe Line
109
110 Tariff Index
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Unofficial FERC-Generated POF of 20050602-0264 Recsived by FERC OSEC 03/31/2003% in Docket#: I505-327-000

KINDERMORGAN

: SYPP, L.

Ma. Magalis R. Sales, LH R

Secretary

Padersl Baorgy Roguisscry Comemlaion

e IS05-331- 000

Deer Socretary Salas:

In accondance with the roquiresnonts of the lsterstate Commeres Act (ICA) and the Rules and Ragulations
- of the Pedersl Eaergy Raguistory Cossnietion (PER.C.), SFPP, L.P. (SFPP) submits for filing four
copies of the following tariffs, effectve July 1, 2005:

e PERC Twiff No. 112 covers SPPP East Liso Interstate movemeots (Cascsls FER.C. Teriff
No. 105)
- e PRARC Tariff No. 113 covers SFPP West Line Interstete movements (Cancels FER.C, Tarifl
No. 106)
¢ FR.R.C. Twiff No. 114 covers SFFP Orogon Line Inserstate movements (Cancels F.ER.C. Tariff
No. I07) )
- ¢ PRER.C Tariff No. 113 covers SFPP interstate movements from Waton and Bast Hynes w0
Calnov Pipo Lins, LL.C. (Cancels FER.C. Tariff No. 108)
s  PRR.LC. Tariff No. 116 covers SFPP imorstsie movemonts from Sspulveda Junction 1o Watson
(Cancels F.ER.C. Tariff No. 109)
¢ PRRC, Tariff No. 117 covers SFPP North Line intersisle movements (Cancals PR R.C, Turiff
No. 111}
s FRRC Turiff No. 113 - lndex of Tariffs (Cancels FAR.C. Tariff No. 110)

- SFPP | making tkis filing i compliance with 16 CPR § 341.3, w0 index the exieting retos. All rates In the
shove subsnitted iriffs are fncrensed from the prior tariffs. Asachod fs 3 musrmary table of SPPP tarifY
ratas which iactedes 2004 and 2003 index ccilings, ourrvat rases and proposed rases.

- In addition 10 the tartfT rete incresse, liom axmbors have besa assigaed 10 the Rate Tabies for susler
Meatificaticn.

Wo are slec encicsiag herewith cae additional copy of this transmictal, inciuding all sstachenents, sad
- rﬂ,mﬁlhmﬂnhhdﬂhw&h“‘nﬂhﬂﬂw
our recoxds.

1 borsby cortify that copies of thess tariff have besm semt via Pirst Class U.S. Postal Service, or cther
mmoans of tranewiselon agresd wpam by the subacriber, %0 all ssbecribors cm the SFPF, L.P. subscriber et
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- Unofficial FERC-Osnerated PDPF of 20030802-0266 Received by FERC OSEC 05/31/2005 in Dockaetl: IS05-327-000
_ seP,LP.
Oil Pipotiee Filing
- Miay 27, 2005
Pagm2of2
- In accordance with 18 CPR § 341.3(2), SFPP hareby requosts that any protest of the attached tariffs be
twicfaxed to SFPP i care of Poter M. Dito at (714) 560-4602.
If you have any quostions regarding this filiag, plesse contact the uadersigned ot (714) 560-4640.
-
Siacercly,
v % R bt
Jeffrey . Holbert
- 3. Brojoct Managor
Bcosomics and Reguistery Analyss
- cc:  David Ulevich
Federa! Eseryy Reguistory Conwnission
588 Pirst Streat NB
Wiashington DC 20426
-
-
-
-
-
-
- 1188 Tows & Conairy Rasd Ovwage, Caittarain 92868 TI4/560-4600 714/560-8401 Par
-
-



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

Exhibit G
- Page 10 of 45
Unofficial TERC-Genarated POF of 200350602-026¢6 Received by FERC OSEC 03/31/200% in Docketd: I1605-327-000
L _J
£
- R T
7T FRRC.No 113
K500 Te 1y 1 yyiCumei PERC, Ne. 106)
[ J
SFPP, L.P. o
LOCAL TAKIFF "
® CONTAINING
RATES
- APPLYING ON THE TRANSPORTATION
or
PETROLEUM PRODUCTS
BY MIPRLINE
- From Watsen and Esst Hynss (Les Angniss County) and
Colina Transnix Facliily (Sen Bersardine Cennty), CA
To Phasalz (Maricops Comnty) and Tucsan (Fima County), AZ
- THIS TARIFF APPLIES TO INTERSTATE TRAFFICONLY
Ratos hevein are goversed by Rule and Regulations provided is SFPP, LP."s Tarllf F.ER.C. Ne.
- 183, Supplements theroio and reissucs thereof.
NOTICE: The provisions published herein will, if offective, not rosult tn an adverse effect o the
- (uality of the bammen covironmeot.
- Taswod jn compliznce with 18 CFR § 3423,
ISSURD: May 31, 2005 EFXFECTIVE: July 1, 2008
) —_— —
losoed By: Conplled By:
. Thomes A. Beanigas, for Jaffy K. Hulbart
SPPP.LP. 1100 Towa & Cosntry Road
500 Dalles St., Swltc 1000 Oruage CA 92068
- Hosston TX 77002 Voloe (714) 360-4640; Pax (714) S60-4602
batbery @ kisdevraorgen com
-
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Unofficial FERC-Gensrated PODF of 20050602-0266 Meceived by FERC OSKC 05/31/2003 im Docket#. 1805-327-000

L 4
SPPP,LP.
- PERC No. 113
Pagelofé
[N} 1tesm 316, [W] Local Rates
- (All movesenis are vie SFPP, LP. pipalines)
] RATE
FROM : T0: Notes o conts per
- _barrel
Phoeniz, AZ D mwm
Watson, CA Tuoson, AZ _—
- (Los Angsles Conmty) PenComy | ®T | M0
Twoaon, AZ @ | 1msem
(Pima County)
Phoonix, AZ
- | (Maricops County) Qo 1419
(Los Angeles Couety) mc%n il
- “"""‘M L D) mem
Phosaix, AZ p
A (Mars Couaty) L)) tirsom
- (Sxa Bernardino County) Tecson, AZ @ 142.35(117
o |eemcwy T PE
-
- 7 7 " Exceptioss te RULES AND REGULATIONS
Contaiped ln FERC Ne. 103, Ium 40, inciuding
supplenests therete s relsne therwel.
- Toem 40. Mulugms Batch and Delivery Roguirumenty
Minisumn Baich stass af Origin s Dalivery Berrele ot Destination s shown in the tabis bulow.
{xigin Datiastion | Misianes Ratch Minisuss Dulivecy
- Watson, Bast Hyuss All 10,000 Bble 21,500 Puis
Coltoa Transmix Pacility All 5,000 Bbla 2,500 Pl
-
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- Unofficial FERC-Generated PDF of 200508502-0266 Received by FERC OSEC 05/31/2005 in Docketf: 1605-327-000
- SR, LY.
FERC. No. 113
Pagadof4
-y
Notes:

- I @ Applies 10 Turbias Fuel caly. ]

@ Applica 10 all Petrolown Products exospt Tablos Fesl.

@ X will bo the respoasibilicy of the Shipper 0 deliver Petrolenm Prodects o
- Carrien’s Watson and Bast CA

® Bem 260 *Watson Volame/Pressure Deficisncy Charge™ dots not apply,
-

- Explanation of Refegence Maris i
- Reforence Mork | Explasation
m Jocecased rato.
[wl Change in wording,

- N} Neow,
L J
L _J
L _J
-
L _J
-
-
L _J
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F.E.R.C. Tariff No. 113
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L J
- Unofficial FERC-Ganarated PDF of 20030802-0266 Received by FEIRC OSEC 03/31/200% ia Docketf: 1808-327-000
-+
F.ERC Nea 115
#Cancala PARC. No. 108)
- ‘ ?§
LOCAL PIPELINE TARIFF I
- = "Ll;
CONTAINING S
RATES R
; w
- APPLYING ON THE TRANSPORTATION ~ Y
OF
PETROLEUM PRODUCTS
BY PIFELINE
- From Watssn and East Hynes (Las Angelcs Comnty), CA
To Calnay Pips Line L.L.C. (Sea Beraandine Cousty), CA
- THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY
Ratcs herein are governed by Rales and Reguiations provided in SFPP, LP.’s Tarllf FLR.C, No,
- 103, Supplacnents thereto mad retso thereof.
NOTICE: The provisions published bercin will, if effoctive, 5ot reenlt in ae advarse offect on the
- quality of the hamnas exvisomnent.
Issucd in complisnce with 18 CFR § 3423,
-
IRSUED: May 31, 2008 EFFECTIVE: Juiy 1, 2008
-
Jsoued By: Compiled By
- Thomes A. Bacnigen, for Joftrey R. Hulbert
SPPP, LP. 1100 Tows & Comstry Road
500 Daiias S¢., Suite 1000 Oczags CA 92068
Hounoa TX 77002 Voice (714) 560-4640; Pax (714) 560-4602
- buibert] @ kindormorgan.com
L J
-
-
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Umofficial FEAC-Oenerated POY of 2005%0602-0286 Received by FERC OBEC 05/31/2005 in Docketd: IS05-327-000

ovr,LP.
- FRRC No 115
Pagelefl
[N] Itema 319, [W) Local Rates
(Al myvements sre vis SUPP, L.P. pipeline)
- Agpliss suly 55 3 prapertisusl raie en trallie moving bayend Colton md
ouly 1o stntiens warved by Calnev Pige Lins LL.C In Nevads
RATE
- FROM : TO: Nows | Incests per
barrel |
Caluev Plpe Line LL.C,
E:""c" ) Cotaon, CA ¢ | em
- Angeies Cosaty (San Bersardino County)
Calsev Pipe Line LL.C., it
East Hynos, CA L
Caltos, CA ’ 26400
- (Lo Asgeles County) (San Bernardino County) @
- ——
Exceptiens t¢ RULES AND REGULATIONS
Contained la FERC No. 103, Iicn 49, lncloding
___Sepplyments tharete sud reipppes thereet,
- Toems 48, Miviwus Butch sud Deolivery Raquirements
40.1 The saisimem quacsity of any cos Baich from ooe Shipper which will be accopied shall be
3,000 Barrele.
40.2 The misbes quantity which shail bo dotivesed 10 Calnev Pipe Line L1.C. shall be 5,000
- Barrels. ) AJ
-
Notbes: i
T Rt will be the responsibility of the Shipper 30 daliver Petroleum Products %o
Cartiee's W CA
* @ | hom 260 “Wataon Votme/Prossirs Deficiamcy Charge" doss ot apply.
- Explanatien of Reference Marks ]
Raferoace Mark Bxplanstion
- m Incovased rate.
W] Change in wording,
[N} New.
-
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- ORIGINAL
- KINDERJMORGAN W, &

: \‘z.od\\
srenLr » M "l
L ‘:‘
a A h‘o £
G >
SFPP, LD, ".%ﬁ-_ %
- i ' 2 u
) Ms. Magalic R. Salas 6 .
R
Sy 1006-A5- 000
- Federal Energy Regulatory Commission
833 First Streat NB
Washington DC 20426
- in socordence with the requirements of the [storstate Commeoros Act, Rules and Rogulations of the

Federal Esergy Regulatory Commission (F.E.R.C.), the F.ER.C. Order on Initial Decision and on Certain
Romanded Cost Isswce issucd December 16, 2005, in Docket No. OR92-8-000 ctal., and the FER.C.
- smw:pnm isswed February 13, 2006, the accompanying tariffs are being submitted for filing by

» F.ER.C. Tariff No. 119 (Cancels F.ER.C. Tariff No. 112)
¢ FERC, Tariff No. 120 (Cancels F.ER.C. Tariff No. 113)
¢ F.ER.C Tariff No. 121 {Canoels F.ER.C. Tariff No. 115).

- Theso local pipeline tariffs docroase SFPP, L.P. rates from (i) El Paso and Diamond Junction, Texas to
Phosaix and Tucson, Arizons, as shown in Tariff No. 119; (i) Watson, East Hyncs, and Colton Transmix
Facllity, California to Phosnix, Arizons, as shown in Teriff No. 120 and (ili) Watson and East Hynes,

- California to Calnev Pips Line L.L.C., California as shown ia Tariff No. 121. There is a slight increasc in
the Tariff No. 119 rate from El Paso and Diamoad Junction, Texas to Lordsburg, New Meodoo,

These rate changos are in accordence with SFPP, L.P.'s filing being submitted on March 7, 2006 in

- complisnce with the above arders.
We are also saclosing herewith one additiosal copy of this transmittal, includiog the attachments, and
- rospectfully request that it be stamped at the time of filing with the Commission’s file stamp and retarned
for our records.
1 hereby certify that coples of this tariff have bosn sent via First Class U.S. Postal Secvics, or other means
- of tranemission agreed upon by the subscriber, to all subscribers on the SFPP, L.P. subscriber list.
In accordance with 18 CFR § 343.3(n), SFPP hereby requests that axy protest of the attached tariff be
- telefioced to SFPP ia care of the sndersigned at (714) 560-4602.

- 1100 Town & Counsy Rosd  Orange, Californis 92068  714/5604400  714/560-4601 Pax



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000
Unofficial FERC-Generated PDF of 20060310-0216 Received by FERC OSEC 03/07/2006 in Docket#: I1806-215-000

= Exhibit G
Page 17 of 46

If you have any quostions regarding this tariff filing, plcass contact the undersigned at (714) 560-4780.

T T

- Peter M. Dito
Director, Economics and Reguiatory Analysis
- Enclosures
cc:  David Ulevich
- Federal Energy Regulatory Commission
888 Pirst trest NE
Washington DC 20426
L
o
-
-
- .
-
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F.E.R.C. No, 120 |

- N (Cancels FERC No. 113)

SFPP, L.P.
- LOCAL PIPELINE TARIFF
CONTAINING . L
- RATES '; o ;';-:.‘ .
\ - j‘.( e
APPLYING ON THE TRANSPORTATION _ - P
o _0 A
- OF 2 '
PETROLEUM PRODUCTS ' o ('0
BY PIPELINE tv sy ¢
- From Watson and East Hynes (Los Angeles County) and 3
Colton Transmix Facility (San Bernardino County) CA
To Phoenix AZ (Maricopa County)
-
THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY

- —_—— e
Rates hercin are governed oy Rules and Regulations provided in SFPP, L.P.'s Tariff F.F.R.C. No. i
103, Supplements hercto and reissues thereof.

-

NOTICE: Thc provisions published herein will, if effective, not result in an advense effect on the

- quality of the human cnvironment.

- ]
Filed in compliance with the F.E.R.C. Order on Initial Decision and on Certuin Remanded Cost Issues |

- 1ssucd December 16, 2005. in Docket No. OR92-8-000 ct al., and Order on Reheuring issucd February
13, 2006.

- |N] The rates contained hevein for movements from Watson, East Hynes, and Colton Transmix #acility.
Calsfornia are being filed in accordance with the above orders. Judicial review or Commission rehcaring
of the Orders may result in the vacation of FERC findings and orders upon which this compliance filing

- 15 hased. Such vacation nmuty result in the rates shown on this compliance filing being lower than those
SFPP will be permitted to charge in light of such vacation. SFPP accordingly reserves all of its rights
und remedics with respect 1o this tanfT, including but not limited to, the right 1o oblain from shippers,

¥ ] whether by a retroactive payment, a prospective surcharge, or other means approved by the Commission,
the differcnce between the amounts charged hereunder and the amounts thut may properly have been
charged.

-

ISSUED: March 7, 2006 EFFECTIVE: May 1, 2006

- Issued By: Compiled By:

Thomus A. Bannigan, for {W] Eileen Mizutani
SKPP, 1..P. 1100 Town & Country Road

- SO0 Dallas St.. Suite 1000 Orange CA 92868

Houston TX 77002 [W} Voice (714) 560-4910; Fax (714) 560-4602
[W] Fileen_Mizutani @kindermorgan.com
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SFPR LR
FE.RLC. Ne. 120
- Pape 2l 3 i
- Item 310. Local Rates
LAl movements are via SFPP, L.P pipelines) )
- ) ) o T ’ ! P R;\TE _‘
FROM | TO: Notes In cents per
: —r mmm barrel |
Watson, CA " Phoenix, AZ
- N ’ . ' 'I/ ‘)7. 3 D
' (Los Angcles County) {Muncopa Counly) i - ‘3 D] !
Fast Hynes, CA , Phoenix, AZ o 97.33D]
- _(Los Angeles County) | (Maricopa County), S o
Colton Transmix Facility. €4 | Phoenix, AZ D 74.36|D)
{San Bemardino County) i (Maricapa County) hid N
- —— ——— ——
-
{ Fxceptions to RULES AND REGULATIONS '
Contained tn FERC No. 103, Item 40, including i
« supplements thereto and reissues thervof.,
|
Iem 40. Minimum Batch und Delivery Requirements
-
* Minimum Batch sizes ar Or:got and Delivery Barrels at Destination ane shown in the table hefow
] Origin Destingtion | Minimum Batch Minimum Delivery
- Witson, East Hynes ' Phoenix, AZ 10406 Bbls 2,500 Bbls
Colton Transmix Facilin Phoenix, AZ 5.000 13bts 2,50 Bbls
[
Notes: R _
. i 1t will be the responsihility of the Shipper to deliver Petroleum Products 1o !
- Carrier's Watson und East Hynes, CA Ongins. L !
.I @& -, ltem 260 “Witson Volume/Pressure Deficiency Charge™ docs not apply. |
- te ma mm ——— cm e e e . - -
- = . . b
- Fxplanation of Reference Marks
Reference Mark Explunistion i
- D} | Decreased rate.
[N] New aording. : !
e h (W] Chan e in wording. ] I
- — |
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F.E.R.C.Neo. 121 |
(Cancels FRRC No, 1S )
I
]

- SFPP, L.P.
LOCAL PIPELINE TARIKFF

- - .
CONTAINING = Tl
RATES = s
- A R~
APPLYING ON THE TRANSPORTATION .3 1
OF L . TR
- PETROLEUM PRODUCTS o
BY PIPELINE g
From Watson and East Hynes (1.os Angeles County) CA
-~ To Calnev Pipe Line 1..1..C. (San Bernardino County) CA
THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY
Ruatcs herein arc govermned by Rules and Regulations provided in SFPP, L.P."s Tariff F.E.R.C. No,
- 103. Supplements hereto and reissues thereof,
- )
- NOTICE: The provisions published herein will, if effective, not result in an adverse effect on the
quulity of the human environment.
- Filed in compliance with the F.E.R.C. Order on Initial Decision and on Certain Remanded Cost Issucs
issued December 16, 2005. in Docket No. OR92-8-00X) et ul., 2nd Order on Reheaning issued February &
13, 2006. !
- — e — T

[N} The rates contained herein for movements from Watson and East Hyncs, California are heing filed in
accordance with the shove orders, Judicial review or Commission rehearing of the Orders may result in
hd the vacution of FERC findings and orders upon which this compliance filing is based. Such vacution
may result in the rates shown on this compliance fihing being lower than those SFPP will be permitted to
charge in light of such vacation. SFPP accordingly reserves all of its rights and remedies with respect to
L g this tanff, including but not limiled 1o, the right to obtain from shippers, whether by a retroactive
payment, a prospective surcharge, or other means approved by the Commission, the difference hetween
the amounts charged hereunder and the amounts that may properly have been charged.

. oooo —
ISSUED: March 7, 2006 EFFECTIVE:; May 1, 2006
-
Issued By: Compiled By: -
Thomas A. Bannigan, {or (W] Eilecn Mizutani 1
- SFPP. L.P. 1100 Town & Country Road
500 Dallas St., Suite HXK) Orange CA 92868
Houston TX 77002 IW] Voice (714) 560-4910; Fux (714) 560-4602
- {W] Eileen _Mizutani @kindermorgan.com
t
)
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SFPP, 1P, ‘
FERC No 121 I
- Page 2ot 2 |
1
Item 310. Local Rates
- CAL movements are via SFPP, 1P pipelines)
Applics oniy as st propesrional rate on iraffic moving beyond Colton and )
Only 1 stetioms served by Calnes Pipe e L L C e Nevada
- . .- .. - i ..
] RATE
FROM : TO: Notes In cents per
e L - - _ oL ' harrel )
. . Calnev Pipe Line LL.C.
::"“"‘;"' ('Iﬁf, Counv) Culton CA NE 22.97|D]
- TR ARl Oun _ __ i (San Bemardino County: ) _
: Lo + Calnev Pipe Line 1.1..C. .
F]"’““ };”“"1' ¢ (‘.‘ \ Colton CA Jd T 2207D)
.  (Low AngelesTomntyd . (San Bemardino County 1 -
“ Exceptions to RULES AND REGULATIONS |
Contuined in FERC No. 103, ltem 40, including
supplements thereto and reissucs thercof.
-
ltem 40. Minimum Batch and Delivery Requirements
The minimum quantits of any onc Batch from one Shipper which will be accepted shall be
- 40.)
5.XN) Barmrels.
40.2 The minimum quantits which shall be dclm.rcd e Calnev Pipe Line 1L.L.C. shall be 5,000
Barrels L 5 L !
-
Notes: 1
L d o~ " 1t will be the responsihility of the Shipper to deliver Petroleum Products 1o I
= Camicr's Watson und Fast Hynes, CA Ornigins. _
- @ J Hem 260 “Watsin: Volume/Pressure Deficiency Charge™ does not .qupl; J
. | Explanation of Reference Marks ,
! Reference Mark | Explananion i
- D] Decreased rate,
i (N] " New wording, X
- | W1 Werding change. : :
-
;
-
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ORIGINAL

SFPP, LP,

: FETE I
PR W
N SFPP, L.D.

May 30, 2006
Ms. Magalio R. Salas, ISO(' 35( -00C

-
Federal Energy Regulatory Commission
$38 First Strect NE
Washington DC 20426

Desr Secrotary Salas:

In accordance with the requirements of the Interstate Commerce Act (ICA) and the Rujes and
- Rogulations of the Federsl Enorgy Regulatory Comeission (F.ER.C.), SFPP, L.P. (SFPP) submits
for filing four copies of the following tarif¥s, effactive July 1, 2006:

- o FERC, Tariff No. 123 covers SFPP interstate movements from Sepulveds Junction to
Watson (Cancels FER.C. Tariff No. 116)
e F.ER.C. Tariff No. 124 covers SFPP intorstate movements from Watson and Esst Hynes
%o Caloev Pipe Line, L.L.C. (Cancels F.E.R.C. Tariff No. 121)
o F.ERC. Twriff No. 125 covers SFPP Esst Line Intersiate movements (Cancels FER.C.
Tariff No. 122) -
¢ FERC. Tariff No. 126 covers SFPP West Line [nterstaste moversents (Cancels FER.C.
- Tariff No. 120)
¢ F.ER.C, Tariff No. 127 covers SFPP North Line Interstate movesneats (Cancels F.ER.C.
Tadff No. 117)
- ¢ F.ER.C. Tariff No. 128 covers SFPP Oregon Ling Interstate movements (Canosls
F.BR.C, TxifTNo. 114)
e F.BR.C, Tariff No, (29 - Index of Tariffs (Cancels F.RE.R.C. Tariff No. 118)

SFPP is making thls filing in with 18 CFR § 342., to index the existing rates. All rateos
in the sbove submitted tariffh are from the prior tariffs. Attached is a sunoary table of
- SFPP tariff rates which includes 2005 and 2006 index cellings, curreat rates end proposed rates.

We are also enclosing horewith one additional copy of this transmittel, including all sttachments, and
respectfully request that it be stamped at the time of filing with the Commission’s file stamp snd
- returnad for cur records.

1 hereby certify that coples of these tariffs have boss sent via First Cless U.S. Postal Service, or other

- memns of transmission agroed upoa by the subscriber, 10 all subscribers co the SFPP, L.P. subecriber
list.

1100 Town & Country Road  Omnge, Callfornie 92868  714/560-4400  714/%60-4601 Pax
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In accordance with 18 CFR § 343.3(s), SFPP hereby requests thet any protest of the stiached tariffs

be telefaxad 10 SFPP in care of Peter M. Dito at (714) 560-4602.
“ If you have any questions regarding this filing, pleass contact the undersigned at (714) 5604910,
g Sincerely,

(¥
. bdm./ W

Eileon Mizutani

Sr. Busiooss Anslyst
- Economics snd Regulstory Asalysis
-

¢c:  David Ulevich

Fedeva] Energy Regulstory Commission
538 First Strest NB

- Washington DC 20426
-
L
-
-
L
L 4
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. j| |2 dd 8 s sdagds
i ,ﬁg ddssggnngu e
-

Effectve: July 1, 2008
in compliance with 18 CFR § 342.3
{Mates are in Conts per Barral)

]
SFPP, LP.
Tasilt Scheduls Changes
lesued: May 31, 2008

[1} SFPP Compliance Filing daled March 7, 2008, FERC Order on iniial Decision and on Certain Remanded Cost issuss, lssued December 18, 2006
in Doclest No. ORE2-8-000 et al., and Order on Rehearing issusd February 13, 2008.

] J
- i
i i

1
. :
- :
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- F.ERENo. 124
(%!Mﬁ 121)
- SFPP, L.P. LAY
LOCAL PIPELINE TARIFF Wb RT3 P w39
- CONTAINING : ’ e
RATES e I Liwa3BiT
- APPLYING ON THE TRANSPORTATION
OF
PETROLEUM PRODUCTS
BY PIPELINE

From Watsen and East Hynes (Les Angeles County) CA
Te Calnev Pipe Line L.L.C. (San Bernardiao County) CA

THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY

- Rates herein arc governod by Rules and Regulatisns provided in SFPP, L.P.’s Tariff FER.C. No.
103, Supplements hereto and reissues thereof.

NOTICE: The provisions published hereln will, if effective, not result in an adverse effoct on the
quality of the human environment.

Issued in compliance with 18 CFR § 342.3.
- The rates contained hervin for movements from Watson and East Hynes, California are [W] caloulated
in accordance with the Commission’s Order on Initial Decision and on Certain Remanded Cost Iseuce,
issued December 16, 2005, and Order on Rebearing, issued February 13, 2006, in Docket Nos. OR92-
- $-000, et al. Judicial review or Commission rehearing of the Orders may result in the vacation of
FERC findings and orders upon which this [W] rate filing is based. Such vacation may result in the
rates shown oo this [W] rate filing being lower than those SFPP will be permitted to charge in light of
such vacation. SFPP accordingly reserves all of its rights and remedios with respect to this tariff,
- including but not limited to, the right to obtain from shippers, whether by a retroactive paymeot, a
prospeotive surchargs, or other means approved by the Commission, the difference betwoen the
amounts charged hereunder and the amounts that myy properly have boen charged.

ISSUKD: May 31, 2006 EFFECTIVE: July 1, 2006
lasaed By: Complied By:
Thomas A. Bannigan, for Eiloon Mizutani
- SFPP,LP. 1100 Town & Country Road
300 Dellss St., Suite 1000 Orange CA 92868
Houston TX 77002 Voloe (714) 560-4910; Fax (714) 560-4602

- Eileen_Miznuani@kindermorgan.com
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SFPP, LP.
- FER.C.No. 124
Page 2002
- Itemn 310. Local Rates
(All movemenis are via SFFP, L.P. pipelines)
Appties caly as a proportional yeic oa traffic moving beyosd Colica and
- Only to stations servod by Calnsv Pipe Lise L.L.C. ia Nevada
- FROM : TO: Notes In cents per
- barrel
Calnev Pipe Line LL.C.
- mm) Colton CA @ 24.381)
o __ | (San Bernandino Cotnty)
Calnev Pipe Line L.L.C.
&':mc“ \ ‘Colton CA OQ® 2438 |
- T Wty (San Bernardino County) '
- |' Exceptions to RULES AND REGULATIONS
. Coatained in FERC No. 103, Items 40, incinding
- supplements thereto and relssues thereof. '

' Item 40. Minimum Batch and Delivery Roquirements

- 40.1 The minimumm quantity of any one Baich from one Shipper which will be accepted shall be
i 5,000 Barrels.
402 The minimurs quantity which shall be delivered to Cainav Pipe Line L.L.C. shall be 5,000
Barreis
- | Barrels ) . —_—
' Notes: _ . '
- M It will be the responsibility of the Shipper to deliver Petroleum Productsto |
- | Currior’s Watson and East Hynes, CA Origios.
@ Irem 260 “Watson Volume/Pressure Deficiency Charge” does not spply.
- i Explanstion of Referemce Marks
i_ Referonce Mark : Explanation |
- | m .lnuenodme. 3 B '
\J] | Wording change. _
-«
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F 1 FD
- - e F.ER.C. No. 126
te "Mt‘l {Cancele F.ER.C. No. 120)
SFPP, L.
- ¥ 39
LOCAL mrx!nl’tfﬂnﬁ)_ T
. CONTU.?IRG ;,;:2"
APPLYING ON THE TRANSPORTATION
- OF
PETROLEUM PRODUCTS
BY PIPELINE

- From Watsan and Esst Hynes (Los Angeles County) and

Colton Transmix Facility (San Bernardino County), CA

To Phocaix (Maricops County)

THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY

Rates horoin arc govorned by Rules sad Regulations provided in SFPP, L.P."s Tartff FE.R.C. Ne,
163, Suppiements heroto and reissues thereof.

NOTICE: The provisions published herein will, if effective, not result in an adverse effect on the
quality of the human cnvironment.

Issued in compliance with 18 CFR § 342.3.

The tates contained herein for movements from Watson and Esst Hynes, Califoria are [W}] calculated
in accordence with the Commission's Order on Initial Decision and on Certain Remanded Cost Issucs,
- issued December 16, 2005, and Order on Rehearing, issued February 13, 2006, in Docket Nos. OR92-
$-000, of al. Judicial review or Commission rehearing of the Orders msy result in the vacation of
FERC findings and orders upon which this rate filing is based. Such vacation may result in the rates
shown on this rate filing being lower than thoss SFPP will be permitied 10 charge in light of such
- vacation. SFPP sccordingly resorves oll of its rights and remedies with respect 10 this tariff, incinding
but not fimvited t0, the right 10 obtain from shippers, whether by a retroactive payment, & prospective
surcharge, or other means approved by the Commisslon, the difference between the amounts cherged

- bereunder and the amounts that mey properly have been charged.
- ISSUED: May 31, 2006 EFFECTIVE: July 1, 2006
Issucd By: Compiled By:
- Thomas A. Bannigen, for Eileen Mizutmni
SFPP,L.P. 1100 Town & Country Road
500 Dallss St Suite 1000 Orange CA 92868
- Houston TX 77002 Voice (714) 560-4910; Fax (714) 560-4602

Eileen_Mizutani@kindermorgan.com
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Exhibit G
* Page 29 of 45
SFPP,.LP.
- FER.C. No. 126
Page 2 of 3
-
Iteen 310, Local Rates
(All movements are via SFPF, L.P. pipelines)
- . . — _“:" S ATE
FROM: TO: Notes In cents per
oo, CA Phooaiz, AZ @ 10331 1]
- (Los Angsles Courty) (Muicopa Cony) | O P | 1053410
Colton Tranemix Facility, CA Phoenix, AZ ' 2 7893 (1)
- _(_SmBuwdﬁsoComly) (MnieqpnColny)

Exceptions to RULES AND REGULATIONS
- Coatained in FERC Na. 103, Item 48, includiag
supplemenis thereto and reissnes thereol,

- Hom 48. Minimam Batch and Deiivery Requirements
Minimum Batch sizes a Origin and Defivery Barrels st Destination are shown in the table below.
Origin Destination | Minimum Basch Minimum Delivery
- Watson, East Hynes Phoontx, AZ 10,000 Bbis 2,500 Bbis
Colton Tranamix Facllity Phoenix, AZ 5,000 Bbis 2,500 Bbls
-0
L Notes: -
- L@ It will be the responsibility of the Shipper to deliver Petroleum Productsto
Carrier’s Watson and East Hynes, CA Origins.
@ Item 260 “Watson Vohane/Pressure Deficiency Charge” does not apply.
- ) . , :
. _ Explanatioa of Reference Marks _
. M | incrossedree ]
..... Wl Wonding change.
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L URIGINAL ~ +onieS. .
9
KINDERZMORGAN
SFPRLE

!
FiLels
-I OFFICE OF THE

SECRETARY

sern 1799 MG -1 P e bU
Op-mrmnhip
Ty ....ch..rf
REGLLATuRY Chiratid®: - SFPP, LD,
Angust 1, 2006

e . L S06-502 <A
- Secretary ) ‘

Feodera! Ensrgy Raguiatory Comemission

883 First Strest NB

Washington DC 20426

Dear Secrotary Salas: _ ‘
- In scoordance with the requirements of the Interstate Commaroe Act (ICA) and the Rules sad Regniations

of the Feders] Enorgy Regulstory Commission (F.BR.C.), SFFP, L.P. (SFFP) submits for filing four
copies of the fhllowing tariffh, effective Angust 2, 2006:

- e FERC. Tariff No. 130 covers SFPP Waest Line Interstate movements (Cancels FER.C.
Teriff No. 126)

- e FERC. Tariff No. 131 covers SFPP intersiste movements from Watson aad East Hynes to
Calnev Pipe Lins, LL.C. (Canosls F.ER.C, Tariff No. 124)

- In filing thevs tarifTs, SFPP is reinstatiag Ms Wost Line intorsiate rates grandfutherod wader Section

1803(s) of the Baergy Polioy Act of 1992 (EPAct). This relastatement s warrsnied in light of the
Commission’s recent acknowiedgment of error in its previows orders (se SFPP, LP., 106 FERC g
61,300 (2004) ("Marok 2004 Order™); SFFP, L.P., 111 FERC Y 61,334 (2005) (Tune 2005 Qrder™)
- mmmm-ﬂmuhm partial remand of such ralings
from the U.S. Court of Appeals i the D.C. Clrouit i Case No. 04-1102, o of. Svs “Brief of
Reapoodents Feders! Bnergy Reguistory Commission and Uniied States of Amerion,” Exvonidobil Ol

- Corp. v. FERC, Case No. 04-1102, of ol,, filed July 31, 2006, at pages & & 15.

On the basis of the March 2004 and June 200S Orders, the Comntission had disscied SFPP, by its order
dated Decamber 16, 2003 in the Dookst No. OR96-2,. é¢ al., procesdiags 1o fils reduced West Line retes
ofsctive May 1, 2006. Wit fhe Colnmission’s scimowledgment of srror sad request for remand, the
Wast Line rates ia affect prior 10 May 1, 2006 are the lewil rates for the affosted movernents, and,
pendiag further actios by the Commission on remand a5 t0 the status of grandihering of these sates,
- SFPP is catitisd under EPAot 10 cherge thess tates. Thereibwe, SFPP fs heveln canceling Tariff Nos. 124
and 126 and superseding thew with FER.C. Turiff Nos. 130 snd 131, FAR.C. Tarl Now. 130 and 131
the Wost Line interetete rates fa effbct prior to May 1, 2006 under FER.C. TariffNos. 113

- and 115, which were superseded by FER.C. Tariff Nos. 124 snd 126, effective May 1, 2006.
with this fiting, SFPP ls filing s Motion for Relnstetement of Lawfa! West Line
- Rutos In tho OR92S, of ol., nd OR96-2, ef al., proosedings.

1100 Trham & Crasnery Roed Oranae. Califarnis AR TG00  TI4MED460 Pax
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-i ' Page 32 of 45
-’ Sincs the Commission has acoepied SFPP’s filiag 10 apply the Comssission's index 10 its raies, including
the West Line rxtes, s0s SFPP, L P., 15 FERC 1 61,388 (2006), SFPP is making this filing in compliance

- with 18 CFR § 342.3, to index the rates which wers in effsct pricr May 1, 2006

SFFP is requesting thet thess rates be made effective under 18 CFR § 341.14 0n one duy notics. SFPP

- requests waiver of Seotion 6(3) of the ICA and respectfially sebenits thet the Comnission’s
scknowlsdgment of arror in its orders removing grandistheriag protection fioe SFPP's West Line rates
sad, based o those orders, its direction thet SFPP lower thess rates effective May 1, 2006 present
wnustial circurnstances and an emargsucy situstion. Each day that the reduced West Line rates romaia in

- offect SFTP is charging rates below the level deemed lewit] by Congress in EPAct Section 1803(s) and
forgoing lawfhl revenus fhat it is sntitied to recelve, recovery of which is wnosstain as & practioal matter
sad under the provisions of the ICA. Inunsdiete reingtatement of SFFP's West Line rutes st the

- peadfathered lovel will provent fiarther, potentially irrepasabile loss of revenss to the Carvier.

Al rates in the sbove submitted tariffh are inoressed from the prior tariffh. Attached is & sumemary table
of SFPP tariff rates which includes 2005 and 2006 index cellings, ourrent rates and proposed rates.

Wo are aleo enclosing herowith one additional copy of this transmittal, incinding all attachmeents, and
:mymuahmnuhdmmam'-nqﬂm
Ao owr records,

' T harebry certify that copies of thess tarifSh have bosn sent via Pirst Class U.5. Postal Sarvios, or other
- means of transmission agreed upem by the subscriber, 1 all subsoribers on the SFPP, L.P. subscriber Het.

T acoordasco with 18 CFR § 343.3(s), SFPP hareby requests that xxry protest of the atteched tariffs be
tolaticead 1o SFPP in care of Peter M, Dito st (714) 560-4602.

I you have any questions regarding this filing, pleass contact the undersigned at (714) 360-4780.
- Sinosrely,

Dhmm
- EBeonomics end Regnistory Asalysis

Federa! Rasrgy Reguistory Commission
- $38 Firet Strest NB
'Washington DC 20426



] ] ] ) (] | ] (] ¢
SFPP, LLP.
Tarif Schedule Changes
lesuad: August 1, 2006
Effeciivec August 2, 2008
In compliance with 18 CFR § 342.3
(Rales are In Cents per Barrel)
I Prior ‘ Calcuision of new Celling Rale |
Tarilf Juk0S | Current Tl Jius-08 New
[ 6’#\ | Number Rale Number C"! Rats
CA rPhouixAZ FERC126 { 14180 | 103.31 FERC 130 | 150.61 | 150.81
CA _|Phosnix AZ FERC 126 | 14180 | 103.31 FERC 130 | 150681 | 16081
CA Phoenix AZ FERC 128 | 111.50 76.83 FERC 130 | 118.36 | 118.38
CA PL,CA FERC124 | 2764 24.28 FERC 1 2.4 20.34
CA__|CainevPL CA FERC124 | 2764 | 2438 FERC131 | 2034 | 20.M4
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Exhibit G
- Page 34 of 45
- F.E.R.C. No. 130
(Cancels F.ER.C. No. 126)
SFPP, L.P.
- J- LOCAL PIPELINE TARIFF
a‘\
| CONTAINING 5. B wna
- RATES ¢ ‘.
‘:' ‘.‘ % '\:aq“
r APFLYINGONTHE TRANSPORTATION 4. > %0
- . OF 3 o ‘&
PETROLEUM PRODUCTS g-:';".ﬁ g
BY FIPELINE wE N
- From Watson and East Hynes (Los Angeles County) and e [~ 7
Coltea Transmix Facliity (San Bernardino County), CA
Te FPhoenix (Maricopa Ceunty)
f THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY
- | Rates haroin are governed by Rules and Regulations provided in SFPP, L.P."s Tariff F.ER.C. Ne. 103,
Swoploments hereto and reissuss tharoof.
- NOTICE: The provisions published herein will, if effective, not result in an adverse effiect on the quality of the
__bumas environment.
- Issued on one day’s motios under suthority of 18 CFR § 341.14. This tariff publication is conditionally acoepted
7 subjoct to rafund peading 8 30-day reviow period
- | Issued in complisnoe with 18 CFR § 342.3.
' [C] The-sates-saninined hervis-for-movementy from-Wotsen-20d-Bost-Hynesyr Gulifosnia-are [95-enlounlated-in
[_J
-
8FPP,L.P. 1100 Towa & Counky Rosd H
- 500 Dallas 8t., Suite 1000 Omnge CA 92868
Houston TX 77002 Yoice (714) 560-4910; Pax (714) 5604602
. Eileen_Mizutsni@kindermorgan com
-
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Exhibit G

- _ Page 35 of 45
8PP, LP.
- PRR.C No. 130
Page 20l
A Itema 310. Local Rates
- (All movemaents are via SFPP, L.P. pipelince)
RATE H
- FROM: TO: Notes In cents per
barrel
Watson, CA Phoenix, AZ
_ (Lo X M Azg ) )] 150.61 1]
T K" “'I C ) !Qb! ml C ) P 150.61 1]
- Colton Trensmix Facility, CA Phoenix, AZ @ 11836 [
(San Bemardino County) (Maricopa County)
- Exceptions to RULES AND REGULATIONS
Cantained i FERC Na. 103, Item 44, incinding
- supplements thereto and relssucs thereeL
Jtem 48. Minimum Batch and Delivery Requirements
- Mintrom Bedoh stacs st Origin and Delivery Bazrele at Destination are shown in the table below.
Oxigin Destination | Misimum Betoh Miziog Dejivecy
Watson, Bast Hynes Phoeaix, AZ 10,000 Bbis 2,500 Bbls
- Colton Transmix Facility Pboenix, AZ 5,000 Bbls 2,500 Bbls h
Notes: H
© It will be the responsibility of the Skipper to deliver Petroloum Produots to
- * Carriar's Watson end Bast Hynes, CA Origins,
@ Itern 260 “Watson Volume/Pressare Deflolency Chargs™ doss not spply. H
Explanstion of Referemce Mario H
et Rofwrence Mazk | Bxplanation
m Incrossod rate.,
]
-
- m
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]
Page3of 3

' [
PER.C. Tariff No. 130
N
Pvanidde Opuniy
‘g
RAPERAL:
OO
Delvaries
syt Cumy
Mexico

i

panscanIIEmme S

]
SFPP, L.P. West Line Interstate Movements
JI
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Exhibit G
- Page 37 of 45
w
- F.ER.C. No. 131
(Cancels FER.C, No. 14)
SFPP, L.P.
- LOCAL PIPELINE TARIFF
CONTAINING
- RATES
APPLYING ON THE TRANSFORTATION
- or r
PETROLEUM PRODUCTS & ¥
BY FIPELINE Bl ﬁ a.
- MWMMMW—MMMCA 344 y 25
To Calnev Pipe Line L.L.C. (S3an Bernardine Cesanty) CA ;_f;_; - an
e o
- THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY ;;: 2 3;‘
m'(
D -
mmmmwnuudwpwuhm.unnmrucug'm,

- Supplaments heroto and rejesuss theveol

NOTICE: The provisions published herein will, if effoctive, not resalt in an adverse effect on the quality of h
—ethe humag enviroreoet.

Mm mky'sﬂo.uk.ﬂuhyd’lld‘l'ul 14. This teriff poblication is conditionally

-
-
. IBSURD:; Angaet 1, 2006 EFFRECTIVE: Angust 2, 2006 !
Tasved By: Complled By:
Thomas A. Bannigas, fr Bilesn Mizutasi
- SFPP, LY. 1100 Tows & Couatry Road
500 Dallas 8¢, Suite 1000 Ormge CA 52863
Houstos TX 77002 : Volos (714) 560-4910; Fax (714) 560-4602
- Biloca Misiacifikiadecnorssn coxt
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SFPR, LY.
F.BR.C. No. 131
- Pageiof2
Item 3160, Local Rates
(All movemenis sre via SFPF, L.P, pipelincs)
- Applies only s 3 proportions] rete on traffic mnoviag beyond Coltos and
Ouly 10 sistions served by Calnev Pipe Lins L.L.C. in Nevade |
- RATE
FROM : TO: Notes In cents per
basrel
- Calnev Pipe Lina LL.C,
Watson, CA Colton CA ) 29.34 (1] |
(Los Angslos County) Beenardino
- Calnev Pipe Line LL.C.
East Hynes, CA
Colion CA D@ 2934 [
(Los Angeles County) (Sen Bernardino County)
Exceptions to RULES AND REGULATIONS
- Contzined in FERC No. 103, Item 48, nclading
supplemests thorets and relssues thereof.
- Item 40, Mintxswm Batch and Delivery Roquiremsents
40,1 ?mmaqpnﬁnunmwmm'_uwmu
- | 402 | The minimum quantity which shall be dolivered to Calnov Pipe Line LL.C. shall be 5,000
- Notes:
© 1t will be the respoasibility of the Shipper to deliver Potroleum Products to
- Cacrier’s Watson and Bast Hynes, CA Origins.
@ Itsm 260 “Watean Volume/Pressure Deficiency Charge™ does not apply.
Explanstion of Reference Marks
- Refersaco Mark | Bxplanation
m Increased rats. |
- 1
|
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. Kmnenﬁao,_gggg ke

- Ren,: -
Gy~ D
mu l’(#::.‘:l.. 636
- Opersting Pactnership %y
Dockat No. | 8-00755),,.
September 8, 2000 Oy
- Ms. Magale R. Saisa, L3806 508 003
Secretary
Federal Energy Ragulstory Commission
883 First Strest NE
- Washington DC 20428
Dear Secretacy Salas:

in accordence with the requirements of the inlersiste Commerce Act (ICA) and the Rules and
Ragulations of the Federal Energy Reguistory Commission (F.ER.C.), 8FPP, L.P. (SFPP) submiis
for filing the foliowing tarifis 1o be affactive Ssplember 11, 2008, on 2 days notice:

» F.ERC. Tarff No. 130 (Cancels F.E.R.C. Teriff No. 128) covers SFPP West Line
Interstsle movements

« F.E.RC. Tarif No. 140 (Cancsis F.E.R.C. Tariif No. 124) covers BFPP inlerstais
movements from Watson and Esst Hynes to Cainev Pipa Line, L.L.C.

- SFPP Is filing the above tariffe 10 repiaca FERC Nos. 134 and 138 which were withdrawn effective
Sepember 8, 2008.
The base rates In the above submitted tarifis are unchangad from FERC Nos. 124 and 128. These
- proposad tarifs include an Ultre-Low Sulfur Disssi (ULSD) Recovery Fes se described below,

wwuummmmunn—m-mmhuhm

This tariff establlshes a means for Carrier fo recover the costs hecsssary to comply with the
reguistions of the Environmental Protsction Agency (EPA), contained in Title 40 CFR Part 80

1. This surcharge s to recover cosis Necesssry for carrier to faciitels the hendiing of disssl products
- in the ULSD environment.

The ULSD Recovery Fes will be in effect for fen years from the effective date of this fling. On an
shnual basis Carrier will ssesss the previous ysar's applicable aciual volurnes snd cosls and file sn

- sdjustment 1o the ULLSD Recovery Fes as required.
Su doouments for the ULSD Recovery Fes caloulation were previously submitted In this
- Dooket. muh-wmenwmcwmm Aa ordered by

ihe FERC In Magelian Pipeline Compeny, L.P. Dockst Nos. 1808-254-000 and 1S08-265-000, lssusd
May 31, 2008 and In Wood FRiver u-.uc.ommmmmwmu.m
Carrier wit ssparately scoount for all costs and revenues retaied 1o the ULSD recover fee. Carrler will

- fooinole the amount of dollars altributed to the Invasted in Carvier Plant on page 212 in the
Form No. 8 end any revenuss and sxpaness to the fes on Page 700 of the Form No. 8 in
its annuai filing 1o the Commiasion, as wall as footnols any ourrent and sccrued smounts in iis
quarterly reports 10 the Commission.

AR & Aeaca Bnd Pt i P lifranin OVRED - 4 b dirn TVAMAN AL Waw
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o Saptember §, 2006
Page 2

SFPPmMNMdMMWWMbﬂOFRlMtubbFERO
- Nos. 1390 and 140 on 2 days notivs. SFPP needs 10 have an ULSD Redcovery Fee In In order to
mMmyhrSFPPhhnﬁbhmududm SFPP
sesks 1o havs the effective date of thess tarifls ooincide with our previously fled ULSD related tariifs,
which is September 11, 2008, SFPP undersiands that FERC Nos. 130 and 140 are condiionally

- acoepied subject 10 refund pending a 30-day review period.

We are sivo snciosing herewith one additional copy of this tranemitial, ol sttachments, and
- respectfully request that & be stamped at the time of filing with the fie stamp and

retumaed for our records.

1 hersby osrtify that coples of thess tariffs have been sertt vie Firet Class .8, Postal Sarvice, or other
- means of transmission agresd upon by the subsoriber, to all subscribers on the SFPP, L.P.

subscribar fist.

In sccordance With 18 CFR § 343.3(a), SFPP hereby requasts that any protest of the attachad tariffs
- be telefaxud to SFPP in oure of Peter M. Dio at (714) 5604002,

if you have any questions regarding this filing, piease contact the undersigned at (714) 580-4010.

- &énv”lgydzn

Eouunumﬂmwm

o David Ulevich
Feders! Energy Reguiatory Commiasion
888 First Strest NE
Washington DC 20428
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L
- - .
! ~m 8
. n
- g, o8 50 F.E.R.C. No. 139
e g H5E (Issued in liew of FERC No. 136, which was withdrawn)
“rctj o 45 (Cancels FER.C. No. 126)
- it I It~ SFPP, L.P.
=6 8 2  LOCAL PIPELINE TARIFF
N < d
“ g § CONTAINING
* RATES
- APPLYING ON THE TRANSPORTATION
OF
PETROLEUM PRODUCTS
BY PIPELINE

From Watson and East Hynes (Los Angeles County) and
Colton Transmix Facility (San Bernardine County), CA
To Phoenix (Maricopa Ceunty)

THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY

Rates herein are govemned by Rules and Regulations provided in SFPP, L.P,’s Tariff F.E.R.C. No. [W] 133,
Supplements hereto and reissues thereof,

[ssued on two days notice under suthority of 18 CFR § 341.14. This tarifY is conditionally accepted subject
to refund, pending a 30 day review period.

NOTICE: The provisions published herein will, if effective, not result in an adverse effect on the quality of the

human environment.

The rates contained herein for movements from Watson and East Hynes, California are calculated in
accordance with the Commission’s Order on Initial Decision and on Certain Remanded Cost Issues,
- issued December 16, 2005, and Order on Rehearing, issued February 13, 2006, in Docket Nos. OR92-

8-000, er al. Judicial review or Commission rehearing of the Orders may result in the vacation of
FERC findings and orders upon which this rate filing is based. Such vacation may result in the rates
- shown on this rate filing being lower than those SFPP will be permitted to charge in light of such

vacation. SFPP accordingly reserves all of its rights and remedies with respect to this tariff, including
but not limited to, the right 1o obtain from shippers, whether by a retroactive payment, a prospective
surcharge, or other means approved by the Commission, the difference between the amounts charged

- hereunder and the amounts thet may properly have been charged.
© ISSUED: September 8, 2006 EFFECTIVE: September 11, 2006
- Issued By: Compiled By:
Thomas A. Bannigan, for Eileen Mizutani
SFPP, L.P. 1100 Town & Country Road
~ 500 Dallas St., Suite 1000 Orange CA 92868
Houston TX 77002 Voice (714) 560-4910; Fax (714) 560-4602

Eileen Micytani@kindenmorgan.com
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- . Page 42 of 45
SFPP, L.P.
F.ERC.No. 139
- Page2of3
Item 310. Local Rates
(All movements are via SFPP, L.P. pipelines)
RATE
FROM : TO: Notes In cemts per
- _b!'ld
Watson, CA Phoenix, AZ
| (Los Angeles County) (Maricope County) OMN@ 103.31 [U] !
- East Hynes, CA Phoenix, AZ
(Los Angeies County) (Maricopa County) OOmM®D@ | 10331(U)
Colton Transmix Facility, CA Phoenix, AZ
- (Sus Bormardin County) Mricops Courty) | @ M@ | 7893[) |

Exceptions to RULES AND REGULATIONS
Centained in FERC No. [W] 133, ltem 40, inciuding
supplements therete and relesues thereof.

Item 40, Minimum Batch and Delivery Requirements
Minimum Baich sizes at Origin and Delivery Barrels at Destination are shown in the table below.

© Origin Destioation | Mintmum Besch Miniowem Delivery
Watson, East Hynes Phoenix, AZ 10,000 Bbls 2,500 Bbls
Colton Transmix Facility Phoenix, AZ $.000 Bbis 2,500 Bbls
- |
- Notes:
@ It will be the responsibility of the Shipper to deliver Petroleum Products to

Carrier's Wateon and East Hynes, CA Origins.

@ Item 260 “Watson Volume/Pressure Deficiency Charge™ does not apply.

To recover the costs of complying with the Environmental Protection Agency's
(EPA’s) regulation of 40 CFR Part 80 Subpart 1, Carrier has established a
diceel handling recovery fee for the recovery of prudently incurred costs
IN]@ | neceasary for Carrier to facilitats the handling of diesel products as defined in
Carrier’s Rules and Regulations Tariff, FERC No. 133, hem 265, supplements
thereto and reissues thereof. The ULSD Recovery Fee is 0.75 cents per Barrel

on all diesel movements.
Explanation of Reference Marks
- Reference Muk | Explanation
N] New.
- (U] Unchanged rate.
(W) Wonding change.

. — ]
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PHOENIX
.l
Mexico

. ¢
Page 3 of 3
N
0 50
™ ——
Legend;
TON
) PUMP STATION AND ORIGIN
I PUMP STATION AND DESTINATION

]
F.ER.C. Taniff No. 139

e
SFPP, L.P. West Line Interstate Movements

L
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- Page 44 of 45
. W
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&8 B = LOCAL PIPELINE TARIFF
- -=2
2 i CONTAINING
| RATES
APPLYING ON THE TRANSPORTATION
OF
- PETROLEUM PRODUCTS
BY PIPELINE
From Watson and Esst Hyses (Los Angeles Coumty) CA i

To Caluev Pipe Line L.L.C. (San Bernardine County) CA
THIS TARIFF APPLIES TO INTERSTATE TRAFFIC ONLY

Rates herein are governed by Rules and Regulations provided in SFPP, L.P.'s Tariff F.E.R.C. No. [W] 133,

e« | ——Supplcmems hereto and reissues thereof.

NOTICE: The provisions publishod herein will, if effective, not result in an adverse effect on the quality of

the human environment.

Issued on two days notice under authority of 18 CFR § 341.14. This tariff is conditionally accepted

subject to refund, pending a 30 day review period.

“ The rates contained herein for movements from Watson and East Hynes, California are calculsted in
accordance with the Commission's Order on Initial Decision and on Certain Remanded Cost Issues,

- issued December 16, 2005, and Order on Rehearing, issued February 13, 2006, in Docket Nos. OR92-
8-000, ef al. Judicial review or Commission rehearing of the Orders may result in the vacation of
FERC findings and orders upon which this rate filing is based. Such vacation may result in the rates

- shown on this rate filing being lower than those SFPP will be permitted to charge in light of such
vacation. SFPP accordingly reserves all of its rights and remedies with respect 10 this tariff, including
but not limited o, the right to obtain from shippers, whether by a retroactive payment, a prospective
surcharge, or other means approved by the Commission, the difference between the amounts charged

- hereunder and the amounts that may properly have been charged.
- ISSUED: Septsmber 8, 2006 EFFECTIVE: September 11, 2006
- Issued By: Compiled By:
Thomas A. Bannigan, for Eiloen Mizwteni
SFPP, L.P. 1100 Town & Country Road
- 500 Dallas St., Suite 1000 Orange CA 92368
Houston TX 77002 Voice (714) 560-4910; Fax (714) 560-4602
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Exhibit G

. Page 45 of 45
- s —
SFPP,LP.
F.ER.C. No. 140
- Page20f2
Item 310. Local Rates
(Al movements arc via SFPP, L.P. pipelines)
- i Applies only s a proportional rate on traffic moving beyond Colion and
Only to stations served by Cainev Pipe Line L.L.C. in Nevada
RATE
- FROM : TO: ‘ Notes In cents per
berrel
- rlv;."“"c‘:. ) Cr..mm(':?= Line LLC. O NP 2438 [U]
Angeles County (San Bemardino County)
Calnev Pipe Line LL.C.
- East Hynes, CA ‘
Cohon CA O MND 24.38 [U)
(LocAn@leuCou.nty) San Bemardino County)
- 1 Exceptions to RULES AND REGULATIONS
Ceatained in FERC No. (W] 133, Item 48, incinding
- supplements thereto and reissues thereof.
ltem 40. Mizimum Batch and Delivery Requiressents
- L 40.1 The minimum quantity of any one Batch from one Shipper which will be accepted shall be
' 3,000 Barrels,
40.2 The minimum quantity which shall be delivered to Calnev Pipe Line L.L.C. shall be 5,000
Barrels
Notes:
* © It will be the responsibility of the Shipper to deliver Petroleum Products to
Carrier's Watson and East Hynes, CA Origins.
- @ Item 260 “Watson Volume/Pressure Deficiency Charge™ does not apply.
To recover the costs of complying with the Environmental Protection Agency’s
(EPA’s) regulstion of 40 CFR Part 80 Subpart 1, Carrier has established a
- diese! handling recovery fee for the recovery of prudently incurred costs
(N]I@ | necessacy for Carrier to facilitate the handling of diesel products as defined in
Caricr’s Rules and Regulations Tariff, FERC No. 133, Item 265, supplements
- thereto and reissues thereof. The ULSD Recovery Fee is 0.75 cents per Barrel
on all diesel movements.

- Explanation of Reference Marks
Reference Mark | Explanation
- [N} New
U} Unchanged rate.
-~ w] Wording change.
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- SWORN DECLARATION OF PETER K. ASHTON IN SUPPORT OF COMPLAINT OF
TESORO REFINING AND MARKETING COMPANY AGAINST SFPP, L.P. AND
MOTION FOR CONSOLIDATION WITH ON-GOING COMMISSION PROCEEDINGS
- AGAINST SFPP,L.P.

Pursuant to 28 U.S.C. Sec. 1746, Peter K. Ashton hereby states as follows:
- 1. My name is Peter K. Ashton, and | am the President of Innovation & Information

Consultants, Inc. (IIC, Inc.), an economics and management consulting firm located in

-
Concord, Massachusetts. HC, Inc. performs applied microeconomic analysis of issues

- pertaining primarily to the energy industries. We have analyzed all facets of the

- petroleum industry including regulatory issues related to pipeline ratemaking and pipeline
operations. | have filed testimony in several rate matters before FERC in which |

- analyzed rates and developed cost of service models and stand alone cost models. These

- cases include Big West Qil Co. and Chevron Products Co. v. Anschutz Ranch East
Pipeline, Inc., Docket No. OR01-03-000 and OR01-05-000 (consolidated); Big West Qil

= Co. and Chevron Products Co. v. Frontier Pipeline Co., Docket No. OR01-02-000 and

- ORO01-04-000 (consolidated); Big West Qil, LLC, Chevron Products Company, and
Tesoro Refining and Marketing Company v. Express Pipeline LLC and Platte Pipe Line

* Company, Docket No. OR02-5-000; Big West Qil, LLC, Chevron Products Company,

- Sinclair Oil Corporation and Tesoro Refining and Marketing Company v. Express
Pipeline LLC, Docket No. OR02-8-000; Big West Oil, LLC, Chevron Products Company,

¥ and Tesoro Refining and Marketing Company v. Platte Pipe Line Company, Docket No.

- 1S02-384-000; Sinclair Qil Corporation v. BP Pipelines (N.A.), Inc., Docket No. OR02-

6-02; and most recently in SFPP, L.P., Docket No. 1S05-230-000.
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- 2. I have also worked on and filed testimony before FERC and other regulatory bodies
including the California Public Utilities Commission (“CPUC") on matters such as
B market-based rates, terms of access, and the need for quality banks. 1 have also testified
- on issues relating to pipeline operations and functions in The Peopie of the State of
California, et al. v. Chevron Corp., et al,
3. 1 have assisted various shippers in other matters before FERC, including the
- Commission’s review and analysis of the Form 6 reporting requirements (Revision to and
- Electronic Filing of the FERC Form 6 and Related Uniform Systems of Accounts, Docket
No. RM99-10-000) and the five-year review of the rate indexation rules (Five Year
- Review of Oil Pipeline Pricing Index, Docket No. RM00-11-000 and Docket No. RMO5-
- 22-000). In addition, I have been retained in several matters before regulatory agencies
to develop and analyze cost allocation methodologies for various transportation
- companies and regulated utilities. Attachment 1 to my declaration is a copy of my
- curriculum vitae, which provides more information on my qualifications.
4. | have been asked by counsel for Tesoro Refining and Marketing Company (Tesoro) to
- develop a cost of service analysis and the maximum rates that SFPP could lawfully
- charge for interstate service on its West Line and Calnev Line for the period December
2004 to November 2006.' To QO so | have relied on the Compliance Filing made by
- SFPP in March 2006.2 In this Compliance Filing, SFPP calculated cost of service rates
- for the West Line for the year 1999 and indexed those 1999 rates for each subsequent

' Although SFPP files separate tariffs for its West Line and Calnev Line rates, both the
Commission and the Court of Appeals consider the Calnev Line to be part of the West Line.
Therefore, unless otherwise noted, I will use the term West Line to refer to both the West Line
and the Calnev Line.

2 SFPP, L.P. Compliance Filing, Docket Nos. OR 92-8-024, et al. (March 7, 2006).

2
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- year pursuant to the Commission’s Order on Initial Decision and On Certain Remanded
Cost Issues (“December 16 Order”).® SFPP filed its Compliance Filing after the

- Commission had ruled that SFPP must change its rates to reflect its real costs.

- Accordingly, SFPP's rates in the Compliance Filing can be used as more representative of
SFPP's actual costs than the rates that SFPP charged in its tariffs. I have computed the

3 reparations that Tesoro would be owed if the rates found in the Compliance Filing were

- accepted by the Commission for the period December 2004 and November 2006.

- 5. In my review and analysis of the Compliance Filing, I have noted several adjustments
that I believe are necessary to bring the cost of service analysis in line with prior

“ Commission precedent. These adjustments to the West Line cost of service are consistent

- with rulings of both the Commission and the United States Court of Appeals for the
District of Columbia Circuit. After making these adjustments, I have computed new rates

- for the West Line. Based on these “adjusted” rates, I then made a second computation of

- the reparations that SFPP owes Tesoro for its shipments on the West Line between
December 2004 and November 2006. The first calculation indicates that using the

- Compliance Filing that SFPP made with the Commission in March 2006, Tesoro is owed

- at least $1,607,991. After making adjustments to the SFPP Compliance Filing to reflect
the decisions of the Commission and the Court of Appeals, I determined that SFPP owes

- Tesoro at least $2,325,372 in reparations for the period December 2004 to November

- 2006. In the remainder of this declaration, I first discuss the adjustments I have made to
SFPP’s Compliance Filing cost of service. I then discuss the two separate sets of

-

reparation calculations.

3 Order on Initial Decision and On Certain Remanded Cost Issues, 113 FERC 961,277 (hereaﬁer
“December 16 Order™), at P 2.
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- Revisions to the Cost of Service Analysis Contained in SFPP’s Compliance Filing

6. As noted above, as a starting point for analyzing SFPP’s cost of service on the West Line,

I have relied on the Compliance Filing made by SFPP in March 2006. In this
e Compliance Filing, SFPP calculated cost of service rates for the year 1999 and indexed
- the rates for each subsequent year pursuant to the Commission’s December 16 Order.
7. As | stated above, although the SFPP Compliance Filing is more reflective of the actual
® costs that SFPP incurred than the rates it originally filed with the Commission, I found it
- necessary to make several adjustments to the Compliance Filing in order to comply with
rulings of the Commission and the Court of Appeals. The first and most significant of

- these adjustments relates to the income tax allowance that SFPP took in its Compliance

- Filing. Consistent with the decision of the United States Court of Appeals for the District
of Columbia in BP West Coast Products® as well as Administrative Law Judge H. Peter

- Young's Initial Decision in Docket No. 1S05-230,° SFPP is not entitled to any income tax

- allowance. Both the court and Judge Young have held that as a matter of law, SFPP is
not entitled to an atlowance for income taxes in its cost of service. Yet, in the

B Compliance Filing, SFPP computed an income tax allowance for the West Line of

- approximately $6.5 million. [ have removed this income tax allowance as my first
adjustment to SFPP’s West Line cost of service.

-

8. The second adjustment | made was to SFPP’s rate of return computation in the
- Compliance Filing. In the December 16 Order, the Commission directed SFPP to use the
- actual capital structure of SFPP for 1999 after deducting so-called purchase accounting

* BP West Coast Products LLC v. FERC, 374 F. 3d 1263 (D.C. Circ. 2004).
* Initial Decision, SFPP, L.P., 116 FERC § 63,059 (September 25, 2006).

4
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- adjustments (PAAs).% There is some discussion in the Commission’s Order as to the
amount of the PAA to be deducted, and SFPP was directed to develop a second set of
-
books for SFPP for 1998 and 1999 indicating the computation of capital structure based
- on certain source material. SFPP has not provided either the source material or the
second set of books. I therefore have not yet had the opportunity to examine this
-«
material. However, [ would note that the capital structure that SFPP has computed for
- 1999 is 50.92% debt and 49.08% equity. This capital structure is different from the
capital structure that Ultramar, Inc. witness Matthew O’Loughlin testified was
[
appropriate. Moreover, in the December 16 Order the Commission cited with approval
- Mr. O’Loughlin’s calculation of SFPP’s capital structure as consisting of 53.43% debt
and 46.57% equity.” Since SFPP’s Compliance Filing erred in its interpretation of the
-«
Commission’s Order, I have substituted the capital structure proffered by witness
- O’Loughlin and cited with approval by the Commission. This adjustment would reduce
- the rate of return SFPP used in its Compliance Filing and therefore the cost of service by
approximately $150,000.
“ 9. There are other elements of the rate of return that SFPP used in its Compliance Filing
- with which I do not necessarily agree, such as the rate of return on equity. However at
this point I do not have sufficient data from the Compliance Filing to make further
“ adjustments. As noted below, I believe that this means that the adjusted rates I have
® © A purchase accounting adjustment (PAA) reflects the write-up of a company’s equity portion of
its rate base. For example, when KMEP acquired SFPP in 1998, SFPP wrote up the equity
- portion of its rate base to reflect the premium over the regulatory return that KMEP paid to
acquire SFPP. The result was a write-up in both the carrier property and equity component of
SFPP’s balance sheet. This write-up overly inflates the equity portion of the capital structure.
- 7 See December 16 Order at P 64. The Commission cites to other possible capital structures
resulting from the removal of the purchase accounting adjustments, each of which would lead to
lower rates of return.
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- computed should in fact be even lower once all data and information have been obtained

to properly compute the rate of return.

- 10. The third adjustment | made to the SFPP Compliance Filing relates to the appropriate
- method for allocating overhead costs to SFPP’s West Line. The December 16 Order
directs SFPP to recompute the allocation of KMEP’s overhead costs based on a single tier
-
Massachusetts Method that includes all KMEP entities. SFPP had previously excluded
- certain KMEP entities including Plantation Pipeline, Red Lightening, Trailblazer, and
. Kinder Morgan Interstate Gas, among others, from its overhead cost allocation.® In its
Compliance Filing, SFPP did include Red Lightening. However, the SFPP Compliance
- Filing continues to exclude Plantation, Trailblazer and Kinder Morgan Gas. It is also
- unclear whether there may be other entities that should be included by SFPP and were
not. [ would expect that the impact of adding these entities into the Massachusetts
- Method formula would be fairly significant since two companies, Kinder Morgan Gas
- and Plantation, are large entities. In the Compliance Filing, 53.25% of KMEP’s
corporate overhead is allocated to SFPP. A reduction of that percentage amount by only
- 3.25 percentage points to 50% would reduce the amount of overhead costs allocated to
- the West Line by $363,000. Of course, the inclusion of all SFPP affiliated entities in the
application of the Massachusetts formula would undoubtedly reduce the overhead amount
“ allocated to the West Line by an even greater amount. However, I do not have the data at
- this point to make this computation. Therefore, | have reduced the operating expenses
portion of the cost of service by only $363,000 to reflect this adjustment to the allocation
- of overhead expense.
* See December 16 Order at P 85.
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- 11. These three adjustments reduced the Compliance Filing cost of service for the West Line
by approximately $7 million as shown below in Table 1. As I indicated above, we do not

have access at this point to all of the data that underlies the SFPP Compliance Filing.

- Afier we have obtained that data in discovery from SFPP, it is very likely that the
adjusted cost of service for the West Line will be even lower than calculated in Table 1.
- Table 1
Revised Cost of Service for West Line
(000)
- Compliance
Filing Adjusted
Return on Rate Base 3 15,722 $ 15,579
- Income Tax Allowance $ 6454 § -
Operating Expenses $ 17353 $ 16,990
Depreciation $ 4713 $§ 4713
- Amortization of AFUDC $ 63 $ 63
Amortization of Deferred Return $ 731§ 731
TOTAL $ 45036 $ 38,076
Computation of Rates
it 12. The next step in my analysis of SFPP’s cost of service was to take the adjusted cost of
- service of $38.076 million for the West Line and develop adjusted rates. In doing so, |
followed the same methodology SFPP used in its Compliance Filing.” Rates are based on
- a fully allocated cost methodology in which the cost of service is divided into distance
- and non-distance factors. I used my adjusted cost of service data in developing these
allocation factors and then developed total rates for each of the five destination points on
L
the West Line.'” These 1999 rates are shown below in Table 2.
-
- ¥ See Schedule 26 of “Part 3: 1999 Cost of Service and Tariff Support” of March 6, 2006
Compliance Filing.
'* These destination points include Phoenix, Tuscon, Calnev, Luke AFB, and Yuma MCAS.
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- Table 2
1999 Adjusted Cost of Service Rates on the West Line
- 1999 Rate
Phoenix $ 0.7269
- Tuscon $ 0.9383
Calnev $ 0.1802
Luke AFB $ 0.7269
- Yuma MCAS $ 0.4865
13. Since the Compliance Filing represents a cost of service and rates for 1999, I followed
“ the procedure used by SFPP to develop rates for the period 2004-2006. I took the 1999
- rates and indexed them forward using the Commission’s accepted indexation formula.
The rates for 2004-2006 are shown in Table 3.
-
- Table 3
Adjusted Cost of Service Rates on the West Line: 2004-2006
- Rates as July 2004:
Phoenix $ 0.7891
Tuscon $ 101886
Calnev $ 0.1956
et Luke AFB $ 0.7891
Yuma MCAS $ 0.5281
- Rates as of July 2008
Phoenix $ 0.8178
Tuscon $ 1.0558
- Calnevy $ 0.2027
Luke AFB $ 0.8178
Yuma MCAS $ 0.5473
« of Ju
Phoenix $ 0.8681
Tuscon NA
- Cainev $ 0.2161
Luke AFB $ 0.8881
Yuma MCAS $ 0.5809
14. There is another adjustment that must be made to the rate for transmix, originating at
- Colion. There is no reference to this rate in the SFPP Compliance Filings, but rates were
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- listed in SFPP’s tariff for this service and it is my understanding that Tesoro did ship a

relatively small volume under this tariff. I have adjusted this rate by the same percentage

- amount that the other rates in the Compliance Filing were reduced. That percentage
- reduction is approximately 19 percent.
Reparations
-
15. The results of my cost of service analyses indicate that SFPP has significantly

- overcharged Tesoro for the petroleum products that Tesoro has shipped on the SFPP

- West Line. 1 have computed reparations, including interest, which Tesoro is entitled to
receive as compensation for the illegal charges levied on it by SFPP for interstate

- shipments between December 2004 and November 2006.

- 16. I have made four sets of computations. Table 4, which I have included as an attachment
to my declaration, states the reparations SFPP owes Tesoro for West Line (Phoenix)

« shipments under the rates found in the Compliance Filing for the period December 2004

- to November 2006. Table 5 states the reparations SFPP owes Tesoro for West Line
{Phoenix) shipments on the basis of the revised cost of service that I calculated using

¢ SFPP’s Compliance Filing and making appropriate adjustments to it. Table 6, which I

- have also included as an attachment to my declaration, states the reparations SFPP owes
Tesoro for Calnev shipments under the rates stated in the Compliance Filing for the

“ period December 2004 to November 2006. Table 7 indicates the reparations SFPP owes

- Tesoro for Calnev shipments on the basis of my adjustments to the SFPP Compliance
Filing.

- 17. In computing reparations, I have been provided with the actual rates charged Tesoro

- under the applicable SFPP tariffs over the course of the reparations period. These rates
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- are shown in Column B in Tables 4 through 7. Column C states the rate that should have

been in effect, either using the Compliance Filing rates, or my revised cost of service

N rates. The monthly overcharge margin, Column D, is the difference between the SFPP

- tariff as implemented and the maximum just and reasonable rate that should have been
allowed.

18. I was also provided the monthly Tesoro West Line volumes shipped under the applicable

- SFPP actual tariffs. These data are shown in Column E in Tables 4 through 7. The
monthly reparations amount excluding interest, shown in Column F, is calculated by
multiplying the monthly overcharge margin (Column D) by the monthly volume (Column

- E) shipped. 1 understand that Tesoro is continuing to review its records over the past two

- years. If that review leads to the conclusion that Tesoro shipped additional products over
the SFPP West Line, I expect to submit a supplemental analysis of the reparations that

* SFPP owes Tesoro.

- 19. In May 2006, Tesoro shipped a small quantity of petroleum products under SFPP’s
Colton tariff rate, in addition to the shipments I have previously discussed on the SFPP

- Phoenix West Line tariff. I therefore computed the reparations for each rate separately

- for May 2006. These computations are contained in the Note section below the main
table results in Tables 4 and 5. [ subsequently aggregated the monthly reparations

® amounts for May 2006, and included these results in the body of the table.

- 20. In September and October 2006, the SFPP changed its tariff for the West Line in the
middle of the month. Tesoro’s records indicate the particular SFPP tariffs under which

- shipments were made during this period. 1 was therefore able to base my determination

- of reparations on the actual tariffs under which Tesoro’s shipments were made.

10
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- 2}, With respect to the Calnev Line, I was not able to determine with precision the actual
SFPP tariffs under which Tesoro shipped petroleum products in September and October
~ 2006. I therefore determined the period of time that each SFPP tariff was in effect during
- the month. [ then prorated Tesoro’s shipments accordingly. These computations are
stated in the Note section below the main table results in Tables 6 and 7. I subsequently
B aggregated the monthly reparations amounts for September and October 2006, and
- included these results in the body of the table.
22. In calculating the interest that Tesoro is owed, I used the average prime rate for each
calendar quarter, in accordance with established Commission precedent.!' The average
- prime rate is determined by taking the arithmetic mean, to the nearest one-hundredth of
- one percent, of the prime rate values published in the Federal Reserve Bulletin, or in the
Federal Reserve’s “Selected Interest Rates” (Statistical Release H.15) for the most recent
- three months preceding the calendar quarter.'> Therefore, the monthly interest rate to be
- applied to the reparations represents the monthly average of the average prime rate for the
preceding calendar quarter. The monthly interest rates I used are shown in Column G of
= the attached tables."
- 23. I calculated the monthly interest, shown in Column K, based on the assumption that
payments made for the prior month’s shipments occur mid-month in the following
“ month. For example, the transportation charges associated with shipments in June would
- be paid on the 15% of July. Consequently, the interest does not begin accruing until the
- '* SFPP, L.P., Opin. No 435-A, 91 FERC § 61, 135 at p. 61, 516.
218 C.F.R. § 340.1(c)X2Xi) 2006. The regulations state the interest rate shall be taken from the
Federal Reserve’s Statistical Release G.13. However, this release was discontinued by the
- Federal Reserve in 2002, but all applicable rates, including the bank prime rate, are available in

Release H.15.
' The monthly rate is simply the quarterly rate divided by 3.

11



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

- transportation charges are assumed to have been paid, and lag by half a month from the

end of month reparations amount.
<@

24. In conformance with Commission regulations, 1 also computed interest on a compound

- quarterly basis,'* and included the quarterly amounts in Column L. The final reparations

due, including interest, represent the end of month reparations for November 2006, plus
-

the monthly interest accrued in the first two months of the fourth quarter of 2006.
- Damages, including interest, using the rates listed in the Compliance Filing total

$£1,607,991.47. Damages, including interest, using the rates determined on the basis of
L}

my revised cost of service total $2,325,372.69. These amounts are shown in Tables 3
- through 6, and are summarized in the following table:
- Adjustad Tariff Rats Rsparations Interest Total Reparations

Excluding Interest

Waest Line Compliance Filing Rates $1,400,181.38 $120.603.88  $1,520,785.38
e Revised CoS Rates $2.01514507  $165219.74  $2,180,384.82

CainevLine  Compliance Filing Rates $80,203.28 $7,002.83 $57,206.11

Revised Cos Rates $133,838.55 $11.171.33 $145,007.87
hat Total Damages Compliance Filing Rates $1,607,991.47
Revised Cos Rates $2,325,372.69
-
48
-
-
[
418 C.F.R. § 340.1(c)2)(ii).
12
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- I, Peter K. Ashton, hereby stete under penalty of perjury that the foregoing is true and correct
to the best of my information and belief.
Executed on December 11, 2006,

Peter K. Ashton

13
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Attachment 1
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Peter K. Ashton
- Peter K. Ashton is a founder of Innovation & Information Consultants, Inc. and serves as its presi-
dent. Prior to founding Innovation & Information Consultants, Inc., Mr. Ashton was a senior con-
sultant with Putnam, Hayes & Bartlett, Inc. and Charles River Associates Incorporated. He has
- directed major consulting projects for private clients as well as in the public sector. Mr. Ashton's
primary fields of expertise are antitrust and regulatory analyses, valuation of intellectual property,
- energy economics, and labor market studies. A sample of Mr. Ashton's recent work includes the
following:
- Expert Testimony and Litigation Support
d Reviewed and analyzed the rates filed by various pipeline companies in several matters
- before FERC. He has analyzed the cost of service computations of these companies,
evaluated rates in comparison with competing carriers, and assessed the impact that rates
have on shippers. He has evaluated the market and business environment of pipelines to
- ascertain the relative riskiness in which such pipelines operate and he has developed
financial measures relating to the operating performance of such pipelines. He has employed
the Commission’s DCF methodology to develop estimates of the required return on equity,
- evaluated issues related to capital structure, operating expenses and the income tax allowance
under 154-B ratemaking principles. Further, he has developed fully-allocated cost
procedures for multi-origin/destination pipelines to permit rate analysis along individual
- origin/destination points.
. Mr. Ashton prepared an expert report and testified regarding the value of crude oil produced
- in the Gulf of Mexico, and evaluated the cost of transporting this crude oil to onshore

marketing points. He evaluated the prices reported by producers of crude oil in this area, and
reviewed various transactions relating to this crude oil to determine the market value of this

- crude oil.

o Mr. Ashton prepared an expert report and testimony on the market value of crude oil

- produced on federal lands in the United States over the period 1988-1998. He compiled a

large database of crude oil transactions that formed the basis for the computation of the

arm’s length prices for crude oils produced in the Louisiana Gulf, Texas, the Rocky

- Mountain area and the West Coast. As part of the work he analyzed rates on various crude
oil pipelines in each of the affected regions.

- . Mr. Ashton provided expert analysis relating to the pricing of gasoline in California and
other West Coast markets. He performed various analyses of the relevant markets, pricing
trends, reviewed relevant company and third party documents, and assisted counsel in

- development of the theory of the case. He also assisted other experts in analysis of price and
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- Page 2
supply data. More recently, Mr. Ashton has analyzed the pricing of gasoline is the states of

- Florida and Massachusetts, as well as the Midwest area.
d He has prepared expert reports and testified on numerous occasions in cases involving the
- computation of lost earnings, lost profits, and other economic losses associated with

wrongful death, personal injury and breach of contract claims. Mr. Ashton has also
developed various models of earnings capacity in different professions and has performed
- studies of comparative earnings growth in a variety of professions,

. Mr. Ashton provided expert testimony defining the relevant product and geographic markets
- for window shade products and also analyzed claims that a distributor and retailer of such
products had been charged anticompetitive prices and had been unfairly harmed as a result of
violations of California’s state antitrust laws. He also developed damage estimates to
b indicate the dollar value of the harm suffered by the retailer/distributor.

. He provided expert testimony on the damages suffered by the owner of a marina as a result
- of a gasoline spill. Mr. Ashton's testimony focused on various economic losses including
lost profits, loss of goodwill and business interruption losses as well as the general economic

conditions facing relevant marina owners at that time.

. Prepared expert testimony before the Maine Public Utilities Commission regarding the

ability of a regulated transportation company to set predatory (below-cost) rates in an

-« unregulated business through cross-subsidization. Analyzed the extent to which the
regulated utility had market power in the unregulated industry and whether its decision to

add additional capacity in the regulated industry would allow it to unfairly expand its

- business in the unregulated sector.

- . Prepared expert testimony before FERC and the California Public Utilities Commission on
the filings of several newly-regulated common carrier pipeline companies in California. Mr.
Ashton assessed the degree to which the pipeline companies may have been able 10 exercise

- market power in setting their rates and compared the carriers' rates to the rates of existing
alternative non-regulated carriers and other modes of transportation. Analyzed the ratesand
critiqued the rate-making methods used by the various pipeline companies.

¢ d Mr. Ashton analyzed the structure and behavior of several major oil companies in the West
Coast petroleum industry, focusing on pricing behavior and alleged anticompetitive activities

- in the crude oil production and refining segments of the business. Mr. Ashton has assessed
the degree to which control of the transportation system by the majors has influenced crude
oil pricing behavior in this market area. Mr. Ashton has also examined the crude pricing

- behavior of various refiners, traders, and others during the 1970s, 1980s and 1990s to assess
whether posted prices reflected market value and the role played by spot prices in
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determining market value. He has also prepared expert analyses regarding the structure of
- pipeline markets in California and their effect on pricing and on the trend in spot prices.

Public Policy and Tax Issues

. Mr. Ashton has performed a detailed analysis of the impacts of deepwater royalty relief on

leasing, exploration and production in the Gulf of Mexico. This study involved the use of

- econometric models of MMS leasing behavior that analyzed the impacts of competition,
royalty relief, changes in technology, movements in oil and gas prices and numerous other

factors on lease bonus bids and the number of leases sold. Mr. Ashton also projected future

- impacts of various royalty relief scenarios on royalty and lease bonus revenue as well as
impacts on future exploration, development and production of oil and gas resources in the
Gulf of Mexico.

-

. For the U.S. Small Business Administration, Mr. Ashton directed a study that examined the
differential impact of the trend toward electronic commerce and procurement by the federal
- government. The study concluded that small firms generally are less effective in taking
advantage of e-business and e-procurement tools, although small firms are making
improvements in their ability to attract business via the web.

. MTr. Ashton is currently analyzing various cost sharing agreements in the pharmaceutical and

medical products industries and associated buy-in and buy-out payments for the transfer of

« intellectual property related to these agreements. Mr. Ashton is valuing the intangible

property under these agreements and estimating the reasonably anticipated benefits accruing

from such intangibles. He has computed running royalty payments and lump sum payments

« as compensation for the buy-in and buy-out payments. Mr. Ashton is also reviewing and
analyzing the expert reports provided by others on these issues.

« . Mr. Ashton directed a study to develop a comprehensive model of the exploration,
development and production process of oil and gas resources in the Gulf of Mexico for the
Minerals Management Service (MMS). He has developed the economic module that models

“ decision-making behavior with regard to the decision to bring on new resources and
determine when it is economic to begin producing from these fields.

“ . Mr. Ashton completed an expert report valuing various intangible assets transferred by a
domestic parent to various foreign corporations for purposes of developing an appropriate

- arm’s length royalty rate consistent with the Section 482 transfer pricing regulations. He
examined the relative profitability contributed by these intangible assets domestically and
also applied a CPM approach to the application of the intangibles in various foreign markets,

- He also reviewed and assessed the Section 6662 transfer pricing report of the taxpayer.
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. He directed a major study of the transfer pricing program of a major Fortune 500 company
- and developed alternative benchmarks for determining appropriate transfer prices consistent

with Section 482 of the Internal Revenue code. He also analyzed various cost sharing
agreements maintained by the company for the allocation of R&D expenses, and the
- provision of various services provided to foreign subsidiaries.

- . He analyzed the fair market value of the worldwide assets of a major multinational company
for purposes of determining an appropriate method and basis for allocating interest expense
under Section 861 of the IRS regulations. Mr. Ashton has provided expert advice on this

- issue in several matters, pointing out the need for consistency with the relevant regulations
and use of appropriate valuation methods.

- . Analyzed the extent to which certain insurance companies were able to pass on an uncon-
stitutional tax to their customers. Mr. Ashton assessed potential market share impacts and
the regulatory framework that permitted cost-plus pricing to determine the extent of pass-on.

- He also utilized tax incidence analysis and econometric studies to derive preliminary
estimates of the extent of passthrough of the tax.

« . Prepared expert analyses computing an arm’s length royalty consistent with Section 482 of
the IRS regulations for various intangible assets transferred under a licensing agreement
between a domestic parent and a foreign subsidiary. The work involved estimating the value

it of the technology being transferred and determination of an appropriate royalty rate.

. Analyzed the impact of various tax expenditure programs on small and large firms. Mr.

- Ashton utilized detailed data from the Treasury to assess the impact on effective tax rates of
various programs such as foreign tax credits, low income housing credit, accelerated

- depreciation, and the business means and entertainment tax deduction.

. Mr. Ashton has analyzed the value of various petroleum companies’ upstream oil and gas

- reserves utilizing a conventional discounted cash flow (DCF) method. As part of this work
he has assessed future price forecasts, operating costs, capital costs and abandonment costs
of various reserves in a variety of locations throughout the world.

-

Business Strategy Studies

© . For an oil producer, Mr. Ashton evaluated a proposed sliding scale royalty agreement that
was pegged to future oil prices. Mr, Ashton analyzed the most likely royalty payment under

- the proposed scheme given information on projections of crude oil prices, inflation and

L
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production costs over the next ten years. He analyzed alternatives to the proposed royalty
- schedule and quantified the effect of these alternatives on the estimated royalty payments.
. For an independent crude oil producer, evaluated the various options this producer had to
- move its crude oil from the field to an ocean terminal in order to be able to qualify for an
export license. Mr. Ashton recommended various strategies and performed cost/benefit

analyses of each.

. Prepared a detailed study of crude oil marketing in the United States and changes which have

occurred in the manner in which crude oil is bought, sold, and traded over the last twenty

- years. Examined the manner in which crude oil is shipped throughout the country, and the

impact of transportation alternatives on marketing options. Also compiled a large database

on spot and other relevant crude oil prices and data on quality adjustment factors for use in

- evaluating various crude oils. Provided supplemental analyses regarding specific market
areas in the United States including the Rocky Mountain producing area.

- . Mr. Ashton recently completed a forecast of supply and demand factors influencing future
oil and gas development and production activity in the Rocky Mountain states. This work
included an analysis of the demand and supply for crude oil and refined products in the

- Rocky Mountain states, including imports of refined products from states outside the area.
He also examined the role of Canadian imports into the Rocky Mountain area and projected
- the demand for such imports over the next 40 years.
. Assisted a major computer manufacturer develop and implement a strategic plan for market-
ing its computer technology to law firms and other legal entities, This assignment involved
- developing an overall understanding of the legal marketplace and the demand for automated
litigation support equipment as well as planning a strategy to assist in properly positioning
- the company's products.
. Conducted a detailed study of the business strategies of the leading manufacturers in the
- motorcycle marketplace to test various hypotheses regarding the dramatic shift in market
structure that occurred during the 1980s. Mr. Ashton analyzed trends in market growth, the
effects of various government policies, and the effects of various macroeconomic effects on
- the changes in industry structure.
. Analyzed the fair market value of a large, privately-held corporation with principal
- operations overseas. Involved assessing the relationship between the host government and
the corporation, and providing an estimate of the relative political and environmental
stability of conducting business in that country, and its impact on the company's market
- value.



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

Page 6

Mr. Ashton received an A.B. degree in Economics and Political Science from Colby College (magna

- cum laude and Phi Beta Kappa) in 1976, and received an M.I.A. degree in International Economics
and Business from the School of International Affairs at Columbia University in 1978. Mr. Ashton
is a member of the American Economic Association and the Southern Economic Association.

Publications and Speeches (Last 10 Years)
- Crude Oil Marketing, prepared for Minerals Management Service, Valuation and Standards
Division, July 1997.
- “Financial and Economic Indicators of Local Tax Burdens and Incentives to Invest in Various
Localities,” November 2000.
- “Recent Volatility in Gasoline Prices: Is it the Market or the Marketers?” May 2002.
“Cost Sharing Regulations Embodied in the IRS Section 482 Transfer-Pricing Regulations: Recent
- Experience and Lessons Learned,” Internal Revenue Service, CPE Seminars, August 2002.

Modeling Exploration, Development and Production in the Gulf of Mexico, U.S. Department of
ht Interior, Minerals Management Service, Environmental Studies Program, Herndon, VA, OCS Study
MMS 2—4-018, March 2004,

- The Impact of Tax Expenditure Policies on Incorporated Small Businesses, with Justin White, U.S.
Small Business Administration, Office of Advocacy, Washington, D.C., April 2004,

* Trends in Electronic Procurement and E-Commerce and Their Impact on Small Business, with Mary
Ann Buescher, U.S. Small Business Administration, Office of Advocacy, Washington, D.C., June
2004.

-
Report on Gasoline Pricing in Florida, with Dr. Keith Leffler, prepared for the Office of the

- Attorney General, State of Florida, June 2005.
Effects of Royalty Incentives for Gulf of Mexico Oil and Gas Leases, U.S. Department of Interior,

- Minerals Management Service, Economics Division, Herndon, VA, OCS Study MMS 2004-077,
September 2005.

- An Empirical Approach to Characterize Rural Small Business Growth and Profitability, with Lee O.
Upton and Meghan Overom, U.S. Small Business Administration, Office of Advocacy, Washington,
D.C. December 2005.

-«

-
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Testimony (Last 10 Years)

Union Oil Company of California v. Pioneer Oil and Gas et al., Case No. SM92229, Deposition
testimony, October 1996; Live testimony, January 1997. Work performed on behalf of McMahon &

- Spiegel, Los Angeles, CA.

Blind Design, Inc. v. Hunter Douglas, Inc. et al., Case No. 686230, Deposition testimony, February

- 1997. Work performed on behalf of Sheppard, Mullin, Richter & Hampton, San Diego, CA.
In the Matter of Beacon Oil Company, Contract No. DE-SC01-79-RA-32028, Deposition testimony,
- February 1997, trial testimony, March 1997. Work performed on behalf of the U.S. Department of
Energy.
- Brenda Reeves v. George Anderson et al., Case No. CV-95-506, Deposition testimony February

1997. Work performed on behalf of Platz & Thompson, Lewiston, ME.

- State of Texas, et al. v. Amoco Production Co. et al., No. 95-08680, Deposition testimony, April
1997. Work performed on behalf of Susman Godfrey, L.L.P.

- Timothy Morse v. Frozen at Sea Partners, Ill et al., Docket No. 96-361-P-H, Deposition testimony,
September 1997. Work performed on behalf of Welte & Welte, Camden, ME.

- Execu-Tech Business Systems Inc., et al. v. Appleton Papers Inc., et al., Case No. 96-9639, CACE
05, Deposition testimony, September 1997; trial testimony, November-December 1997. Work
performed on behalf of Heins, Mills & Olsen, Minneapolis, MN.

Olde Port Mariner Fleet, Inc. Complaint re Casco Bay Island Transit District's Tour and Charter
Service, Docket No. 98-161, prepared written direct and rebuttal testimony before the Maine Public

- Utilities Commission, July and September 1998. Oral testimony, October 1998. Work performed
on behalf of Edward F. Bradley, Jr., Portland, ME.

“ SouthPort Marine v. Boston Towing & Transport and Gulf Oil Corp., deposition and trial testimony,
April 1999, work performed on behalf of Welte & Welte, Camden, ME and Flanagan & Hunter,
Boston, MA.
-
Peter R. Bragdon v. Irving J. Morrison, Docket No. CV-98-76, deposition testimony, June 1999,
- work performed on behalf of Platz & Thompson, P.A., Lewiston, ME.
Northern Ulilities, Inc. Petition for Waivers from Chapter 820, Docket No. 99-254, written
- testimony filed before the Maine Public Utilities Commission, May 2000. Work performed on
behalf of Edward F. Bradley, Jr., Portland, ME.



Unofficial FERC-Generated PDF of 20061212-0217 Received by FERC OSEC 12/12/2006 in Docket#: OR07-2-000

Page 8

- United States ex rel. J. Benjamin Johnson, et al. vs. Shell Oil Company, et al., Case No. 9:96CV66,
expert reports and deposition testimony, February, May, and July 2000. Work performed on behalf
of the Justice Department, Civil Division, Washington, D.C.

Fidelity Oil Co. vs. Shell Western E&P Inc. and Shell Oil Co., Case No. DV-98-5817, expert report,
June 2001, rebuttal report, December 2001. Work performed on behalf of Crowley, Haughey,
- Hanson, Toole, & Dietrich, P.L.L.P.

Big West Oil Co. v. Frontier Pipeline Company and Express Pipeline Partnership and Chevron

- Products Company v. Frontier Pipeline Company and Express Pipeline Partnership, Docket
Nos. OR01-02-002 and OR01-04-001, prepared direct testimony, November 2001. Worked
performed on behalf of Goldstein & Associates, Washington, D.C.

Big West Oil Company v. Anschutz Ranch East Pipeline, Inc. and Express Pipeline Partnership, and
- Chevron Products Company v. Anschutz Ranch East Pipeline, Inc. and Express Pipeline

Partnership, Docket Nos. OR01-03-002 and OR01-05-001, prepared direct testimony, November

2001. Work performed on behalf of Goldstein & Associates, Washington, D.C.

“Gas Prices: How Are They Really Set?” Hearings before the Permanent Subcommittee of

Investigations of the Committee on Governmental Affairs, U.S. Senate, May 2, 2002.

Big West Qil, LLC, Chevron Products Company, and Tesoro Refining and Marketing Company v.
Express Pipeline LLC and Platte Pipe Line Company, Docket No. OR02-5-000; Big West Oil, LLC,
- Chevron Products Company, Sinclair Oil Corporation and Tesoro Refining and Marketing Company
v Express Pipeline LLC, Docket No. OR02-8-000; Big West Oil, LLC, Chevron Products Company,
and Tesoro Refining and Marketing Company v. Platte Pipe Line Company, Docket No. 1502-384-
- 000. Prepared direct and answering testimony, March 27, 2003. Worked performed on behalf of
Goldstein & Associates, Washington, D.C,

- Sinclair Oil Corporation v. BP Pipelines (N.A.), Inc., Docket No. OR02-6-02; Prepared direct
testimony, September 2003; rebuttal testimony, March 2004, Work performed on behalf of
Goldstein & Associates, Washington, D.C.

-
Public Hearing on Property Tax Classification, Hearings before Massachusetts Department of
Revenue, May 2004, direct testimony on proposed modification to state property tax classification
nd system.
Marc Leslie and Mary Leslie v. Winslow Marine, Inc., Docket No. BATSC-CV-2003-00031;
“ Deposition testimony, February 2005. Work performed on behalf of Tompkins, Clough, Hirshon

and Langer, P.A.
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- Five Year Review of Oil Pipeline Pricing Index, Docket No. RM05-22-000, Declarations filed
October 2005, January 2006. Work performed on behalf of Goldstein & Associates, Washington
D.C. and Venable LLP, Washington, D.C.

In the matter of SFPP, L.P., Docket No. [S05-230-000, Prepared answering testimony, November
2005; cross examination, February 2006. Work performed on behalf of Goldstein & Associates,
- Washington D.C.

United States ex. Rel. Bobby Maxwell v. Kerr McGee Corp. et al. C.A. No. 04-1224-PSF. Expert
- report and deposition testimony, March 2006. Work performed on behalf of Law Offices of Michael
Porter, Wheat Ridge, CO.
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Reparations Due Tesoro for Shipments on SFPP West Line and Calnev Line

Adjusted Tariff Rate Reparations Interest
Excluding Interest
Woest Line Compliance Filing Rates $1,400,181.38 $120,603.98
Revised CoS Rates $2,015,145.07 $165,219.74
Calnev Line Compliance Filing Rates $80,203.28 $7,002.83
Revised Cos Rates $133,836.55 $11,171.33

Total Damages Compliance Filing Rates $1,480,384.66 $127,606.81
Revised Cos Rates $2,148,981.62 $176,391.07

Total Reparations

$1,520,785.36
$2,180,364.82

$87,206.11
$145,007.87

$1,607,991.47
$2,325,372.69
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interest Rates
Month Rate Monthly  Quarterly
Jul-04 4.25% 0.35%
Aug-04  443%  037%
Sep-04 4.58% 0.38%
Oct-04 4.75% 0.40% 0.37%
Nov-04 493% 041% 0.37%
Dec-04 5.15% 0.43% 037%
Jan-05 5.25% 0.44% 0.41%
Feb-05 5.49% 0.46% 0.41%
Mar-05 5.58% 047% 041%
Apr-05 5.75% 0.48% 0.45%
May-05 5.98% 0.50% 0.45%
Jun-05 6.01% 0.50% 0.45%
Jul-05 6.25% 0.52% 0.49%
Aug-05 6.44% 0.54% 0.49%
Sep-05 6.58% 0.55% 0.49%
Oct-05 6.75% 0.56% 0.54%
Nov-05 7.00% 0.58% 0.54%
Dec-05 7.15% 0.60% 0.54%
Jan-06 7.26% 0.61% 0.58%
Feb-06 7.50% 0.63% 0.58%
Mar-06 7.53% 0.63% 0.58%
Apr-06 - 7.75% 0.85% 0.62%
May-06 7.93% 0.668% 0.62%
Jun-06 8.02% 0.67% 0.62%
Jul-06 8.25% 0.69% 0.66%
Aug-06 8.25% 0.69% 0.66%
Sep-06 8.25% 0.69% 0.66%
Oct-06 8.25% 0.69% 0.69%
Nov-06 8.25% 0.69% 0.69%

Source: Federal Reserve Statistical Release H.15, available at http:.//www.federalreserve gov/releases/h15/data.htm

Note: As of 11/22/06, Bank Prime Rate had not changed, it is left here at 8.25% for Nov-06 - due to Commission preferred interest
rate calculation methodology of using lagged quarterty interest rates, this value does not factor into current reparations calculations

Note: In 18 C.F.R. § 340.1(c)(2)(i), the regulations state the interest rate shall be taken from Statistical Release G.13, however
this release was discontinued by the Federal Reserve in 2002 - all applicable rates are available in Release H.15
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