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Texaco Reflnlnu and Marketinu. Inc. 

80 FERC ~ 61,200 (1997), 
reh denied 81 ~C ~ 61,388 (1997) 

This case concerns 3.8 miles of pipeline facilities owned 
and operated by SFPP, L.P. In California. These facilities 
provide a line from certain refineries in Sepulveda to SFPP'e 
pumping facility at Watson station. Although SFPP char~ed for 
crude oil transportation over these facilities, SFPP did not have 
a tariff covering their use on file with the Commission. Texaco 
Refining and Marketing and ARCO Products Company filed a 
complaint alleging that the facilities were subject to ICA 
Jurisdiction. The Initlal Decision found that the Commission did 
not have jurisdiction. The Commission reversed. 

The Commission concluded that the test for determining 
whether a portion of a movement is interstate or intrastate 
depends on the essential character of the movement and the intent 
with which the shipment was made. Here, it was determined that 
the shipments transported over the facilities in question are 
Intended to, and do, travel in interstate commerce. 
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Texaco Refinina and Marketlna. Inc. 

80 FERC ~ 61,200 (1997) 

This case concerns 3.8 miles of pipeline facilities owned 
and operated by SFPP, L.P. in California. These facilities 
provide a line from certain refineries in Sepulveda to SFPP'e 
pumping facility at Watson station. Although SFPP charged for 
crude oil transportation over these facilities, SFPP did not have 
a tariff covering their use on file with the Commission. Texaco 
Refining and Marketing and ARCO Products Company filed a 
complaint alleging that the facilities were subject to ICA 
Juriedi~ion. The Initial Decision found that the Commission did 
not have Jurisdiction. The Commission reversed. 

T h e  C o m m i s s i o n  c o n c l u d e d  t h a t  t h e  test f o r  d e t e r m i n i n g  
whether a portion of a movement is interstate or intrastate 
depends on the essential character of the|aovement and the intent 
with which the shipment was made. Here, it was determined that 
the shipments transported over the facilities in question are 
intended to, and do, travel in interstate coEmerce. 
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Texaco  Ref in ing  m,d Msrketini[ ,  Inc. v. S F P P ,  L.P~ Docket  No. OR96-2-000 
ARCO Produc t s  Company  v. S P P P ,  L.P~ Docket  No. OR96-10-(XX) 
Ul t r amar ,  I n c .  v .  S F P P ,  L . P .  Docket  No. OR96-17-(XX) 

Order  Revers ing  Init ial  Dechdon 

(Issued A u g u s t  $, 1997) 

Before Commiss ioners :  J a m e s  J.  Hoecker,  Chairman;  Vtcky A. Bailey, WJHJam 
L. M ~ m ' 7 ,  and  D o n a l d  F. S s n t s ,  Jr. 

On ~ Mmr~ 28, 1997. the AdmJn/sm~ 
ttve La~ Jud~ (AIJ) tuued m Inltbd Ded- 
sioa ftndiu8 thst the Cmnmimlan did not have 
Jurhdk.don over olI movemems over a X8 ndle 
l~e~= owmd md opmned b~ Sm~, L.~. 
cmmecth~ mana'ks at Sepul~da CaMonda 
to SW1~'s p u m p ~  ~ bs Warren Star/on. 
Ca~oml~  ! & T ' ~ .  Ul tn~mr.  Inc.. sad Com. 
mbmion sta~ reed B r ~ s  on Excqxk~  to the 
ALJ's dedslo~ a~IPP reed a brl~ ~ 
ExceOtlms. As dkussed bekm, the Comm~- 

don ands the p/ixmne ~snzmt J, rgxn~m~l .  
~FPP is r~quired to fi le within ~)  dws  d th~ 
order latenU~ tmtff~ with its Woposed rates 
pursmmt to sectlm 342.2 cL the Ccmmimkm's 
m r ~ m , m .  

S a d W , u ~  
~IPP ovms and operates all plpe~es In the 

Westm~ Unlt~l States, tncludtnz ptpz~es 
wlthbs Calgorn/a and Often and frum Canfer- 
n18 to Arlz~oa. New Mmdco, and Te~u. SPIPP 

~mln am etdmr b e h l  J~ued In Decker Nos. 
RP97-~t-0OI and RP~-Z)I-00Z c a m ~ m l ~ U m m ~  
,~th the b m m t  ~ b r .  dm C r a m / k i n  b s c ~ p t l ~  
Psn/madk's f l l b ~  aml M rdzmtb~ d ~lw AINtB 11, 
15~ mkr. n~fltm~S '~-" me ~ud~k~ d aq~w- 
IW oa .o.. t ~ l s  d .o.. I d l b ~  p e r m ~ u e  d the 
mmdmum~ rame h a ruuamlde vmoF d ~ firm 
a,mm~o ** mcmNnm~r 1pdsm. 

D ~ ~ .,l.lpe ~..-. Cm.p.. ~ 
FERC | 61.19S s t  p. 61,770 (1995k Gmst L a t ~  Gas 

1 6 1 , 2 0 0  

L.P., 64 PE]~  161,017 ,,* p. 61,188 
(1993); sad ~ N~ 636-8, 61 FI~C 1 61,272 at p. 
6,%013 (15m~ 

u S~ Th~ Ite~md Shmt NL (~. 
n Tamee Ra~a/m. ~ d  ~ ~ y. S/~P. 

L.P., 78 FERC | 63,017 (1997). 

* ARCO Pr~ucts CmW*W (ARCO), " r m ~  Re- 

rs~n  ( T i n ) .  

Fsdmd t m l f f  k l d e g l ~ s  
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maintains a p~mpin~ st~timl at Watsm~ St~ 
tion California and has, on file. • tm'lff coves'- 
in~ transportatlon of oll from Watson Station 
to various inte~-~tate deshlmat~ns. 

In 1982. TRMI  and GATX T~'nn~nals Cor l~  
ration (GATX) Init iated discussions with 
SFPP's p~edecemor, Southern P~c/flc Plpe 
Lines (Southern). to provide • itathesdl~ line 
frmu ref]~et4es at Sepulveda to Wats~m StaUon 
a s w e U  m a Une t o r e t u r n  transmlx to the 
refiners, s As a result. Southern built lines 
known as 109 and 110 (the transmlx t~tum 
llne). In  October 1982 and April 1983. South- 
em s/shed ten y~tr  c ~  with Champfln 
(UlU-ama~$1~uiecessor) and TRMI  Petrokum 
Cmnpm~ for the use of lines 109 and I I0 .  
These ccmracts  ~ a rate of $.15 per 
l~Tel,  with • ndnimum annual 8u~ranteed 
payment.  The ~ t r a c t s  also provided that 
should Southern receive annual revenues o( 
morn than ,860.000. the escem amo~mt v~uld 
be dlstrib~ted to all shlppet3 accordi~  to thelr 
respec~ve vdumes.  In Jub. 1983. Southern 
sisned • dmi l s r  a s reemmt  with GATX. but 
without the m/nhnum guaranteed Payment 
p r o v l s ~  GATX hes moved product under thls 
contract for a number o( custmnm~ Upm~ the 
e0(pb'mtlon ~f the ten ~ cm~trmcts. S~=PP 
signed new c ~ m ~  wi th Its customers at a 
$ . 0 ~ l ~ r e l  rate. but without the provis/m~ 
relatlnlg to min imum annual ps~monts or dis- 
tr ibution of excess ce~cUon~ 

WhUe SFPP operates lines 109 and 110. the 
refiners p,~r ide the pumpins necessary to 
move Imxluct to Watson SCat~on. SFPP has no 
~ statloned at ~ the orisin of 
l ine 109:. all Its peNoes~l are stationed at &Vat- 
s o n ~  

Beskles lines 109 and 110. the~ are other 
lines o v ~  which neSne~ c~n move pe0duct 
frmn Sepulveda to S ~ P ' s  facilities at Watson 
SUmo~ Thme so~aUed " p r o ~ e t r / ~ F e ~ m "  
move product for othe~ and a d v ~ - t ~  their 
abi l i ty to move preduct to SFPP's Watson Sta- 
Lion f ~ t y .  4 T ~ y  do ~ b~ve UIri~$ m 
w~th the C o m m l l ~  

On December 21. 1996 and Jmmmry 2,5. 
1996, T R M I  and ARCO filed • coml2a~t al- 
le~W4 t h ~  lines 109 s ~ l  110 w ~  intergate  
~ s u b ~  to the J u m d i c t ~  ~ the ~n- 
m~ta , , .  C, m u n e ~ e  Act (ICA) and ~ a t  SFPP 
was operating t h e e  I ln~ without t l~ ~ l u l ~ !  
inte~state tariff. On Ausust 21, 1996, UI. 
tramar, Inc. ~ a s imHu  c~nplalnt Umt was 
consolidated with the " I~MI  and ARCO 
C 0 4 1 1 p ~ l ~ t .  

ALT's D~c~s~n and ~ m m a u 7  ot ,4~n~nents 
On March 28, 1997. the ,~J.J Issued an initial 

dec~don, concludJn8 that complainants had 
ladled to satisty their burden o( es tab i l s~ r  
that movements o( oil adan8 lines 109 sued 110 
were subject to ICA jurisdiction. The ALJ 
found that, adthoul~ 5F'F~ is an intm'state o/f 
plpellne, all movement oC o/I alone 11nes W9 
told I I 0  is nm1-jm'IsdJctlmml, because these 
lines are ~ short, lie w i l l y  wlthln Cal- 
Ifomla, and perform a sat~Ins function by 
coUectl~ a/l from r ~ m e ~  to I~n~  the oil to 
S~l~ 's  inteNUtte systm~ He concluded tlmt 
t h e ~  Un~ i x ' v v ~  s o k ~  an lmnm~te  Ionp f ~  
the beneflt c~ a few custmuet~ The ALJ found 
a rmuonabk analo8~ betweon these I /n~ and 
8atherln~ ]ine~ which a~e n~-jurlsdlctiomd 
unde~ the Natural Gas Act (NGA). 

The ALJ ~dso found that equ/Ud~e ccm/dm~ 
tlons militate asalmt • find]n~ of JurkdlcUon 
ova" movements a l ~ 8  throe Uae~ He empha- 
sized o0mplalnants' acceptance d n ~ - J u r ~ l ~  
Umud sUttus for 14 yem~ and c~tended that 
t l~  doctrine M l a c l ~  shoukl spply. He also 
fmmd Jt would be anmnaio~ to rw.d~sify these 

while five other funcUorudly equivalent 
lines would remain n~-Jurtsdk-tlonaL 

ATT, Commission staff, ~md Ultramar flied 
aceptlons to the ALJ's dec~k~  ~hey c~tend 
thst the .~.J's p the . i ne  analoW is Jnapp~te 
sh~ce, h~ contrmt to the NGA, t l~  ICA c ~ t a i n s  
on p f l m / n f  a~eptlon, and the Commi~on  
has found tramportaUon on oil pipeUne father- 
in~ facglUes juds i J~ono l  in me pint. ~hey 
maintab~ that juf lsdictkm exte~s to move- 
monts alon8 all plpellne faclliUes t h ~  are m~ 
ementhd l ink in intes~tste cxxnmerce and that 
lines 109 anti 110 are such a link. c s r r y ~  
product destined for the intennate r e m i t .  

They abo m lue  the* the equita~e 8rumds 
montioned by the .MJ  do not j u s ~ y  d e s ~  of 
Jurisdictle~ Commfssion staf f  contond that 
88oncks eaano¢ waive jur lsdict lm on equitable 
sronnds~ ATY and Ukramar  cmtend the 
trsctual nartles did not understand movemonts 
on lines 109 and U 0  woukJ be nm~jurlsdlo 
tiomd and. in mW event, non-ccmractusl par- 
m s  (inch m t h e ~  ustns the h ,d l lw throuSh 
GATX) sl~ukl not b~ bound to that d ~ ' m i n ~  
Uon. ATY m d  Ultramsr contend the doctrine 
~ l a d m  does not ~ p W  hem bemuse SF1PP has 
not bern I ~  I~ the delay, In ~Et, ATT 
clalms ~PP wlll be em'Id~ed. Furthen all 
Uu'ee camend laches is llmked to equlty and is 
in~q)Uc~de to a c~ntract at law ~ w a 
statute of I b n i ~  they maintain in 

a "]~rammiz h. ~ mbEUn ~ ~ petrukum wmd- 
uc~. such as 8mdlM and cflesd fud. and eccun at 
the Interface e( the jx~Jucts when the products are 
tmmpwted ~ctuenUa~. The tntmmJx ndxtur~ bun- 

FlmC J ewu 

~ i t a b l e  fQr u d e  or use  wi thou t  fur ther  r e f l n l ~ .  
SI~IIP, eMdMt No. 1, a t  p. 6. 

4 SFPP.  a l d b 4 t  I ~ L  5 m d  6. 

¶ 61,200 
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this cme Is three m They ~urth~ m3ue 
that the Jurl~lk~ounl status c~ movemems on 
the alternative "proprietary" lines to Watsc~ 
Staten is I r rek .v~t  to the determinst im of 
jurisdJctim~ ove~ lines 109 a~cl 110. 

~ that the dete~Mtfun o~ ju- 
rlsdlcti~ Is factunl and that the crees hsve 
held tlvtt the te.n trampertatlon in the Inte~- 
stste Commerce Act does not include the ix'ovi- 
slun oL ~ i e e s  that are not essentisl to the 
provis im of cemm,,~ a u T k r  serv|ce. SFPP 
nud~Udm that lines 109 smi 110 ~ 
structed fe~ the convenience of the c~ntracting 
pm'Ue$ in brinll~ng cil to the ts r i f f  Cril;tn pe~nt 
m~l m not essential to ga in  a c m ~  to the 
i n t a ~ t e  s~tem. I t  points out that the inter- 
state llnes had been oper•ted for 30 yemu wlth- 
outlines 109 and 110 and the ~ lines 
~ b~ other retina5 worse an anequnte 
a l t e r ~ t i ~  mesas c~ ~ access to Wm.sm~ 
Stmion.  S P P P  fur tha"  c m t e n d s  Use o t ~ ' m ~ a  
of lines 109 m~d 110 estab/lsh t h ~  t h e y ~  ~ 
ememlal to obtsininS commm csrder m ' v l ~  

The lnterUate Ccmmemm Act (1CA), m per- 
~ t  m~,t. ~ ~ d s d t c t ~  over  "com- 
mun csrttkrs e~s~ed in . .  the ~ t i o n  
cL ell or other commodity, except water sml 
escept naem~i or srt imdal Sm, by p~panne ... 
f rem o~e State or Ter r i tmy of the UMted 
States _.s I t  then de0.nes "commm~ carrier" to 
include "all p/pe-line compmk~ express eom- 
pmk.~ |leepin~ car cempm~e~ md an penmns 
n&tursi or  m - t / a c ~  e ~ s s e d  in m ~  ~ 
ra t ion for as  nfm, e ~ l d  m commeo  ewr ie r s  fer  
hi~e."* T h e  reach o~ the  I C A  is no~ necesmtUy 
cee~temive  wi th  the  r e sch  ~ Ccnsre~s umler  
the  commerce cinu~e, Ix~t Is determined by  
re~erence to the statutory tetm~ ~ 

The de tenn i~ t~n  o( J u t ~ l k - t l ~  under the 
ICA depends m the specific facts ~[ the indF 
vidual case. In  the pmmdaen t  P~pe L ~  
Crees • the Susanne Court held the ICA sp* 
p~ed to movemmts of an on a plpeltne even 

cil. I n  thls  c s ~ .  Sumdard  OB C(unpmW In- 
s/s~d ss a ¢cndhJon d a u T h ~  tha~ the own~ 
c( the an se~l the ,~ to Sumdsrd 011. The Co~ t  

h d d  tha t  It v~u/d  be a " sao t f l ce  cL fact to 
focm" if Standard Oil. by  the  exexct~ of i ts  
marke t  p o ~ .  could tns i~  on the  sale to them- 
selves snd  then ~ es~luslon from the l e a  
since they v ~ r s  not  operatin~ as  a c c m m ~  
c s n 4 ~ .  The  Court,  t he r~om,  found tha t  the  
pro,pine o~ the  Act  was  to br ing  within i ts  
~ o ~  an p ~  c s r r y ~  a .  on cae~d 
e v ~  if the p / i ~ a a ~  ,m-e  hoe technlcafly com- 
mon cwrle~ at common inw. At the same time, 
however, the ~)urt found the ICA did not 
cover • dearly intem~te p~pe~e thet trans. 
ported an from the owner's we~is to its own 
nmne~. ~ 

In  Un/ted ~tes v. Champ/in R e ~ h ~ r  
pa ,W.~  the  S u p ~ m e  Court  n ~ / I r m e d  Jur i sdk  • - 
ti~n ova" m o ~ m e m s  on an  I n ~  plix~line 
~ an  i m ~ d m e d  s t  ~ ~ d y  for i t s  
m m  m e .  A/ thoush  f l n d i ~  J u m d i c t ~ n ,  the  
Court  c m d u d e d  tha t  Champlln  did  ~ t  have  to 
f i l e  tar iffs ,  ~ no p~r ty  had  eve r  requested 
common cs rde~  ~erv~e from Champ/ in  s~d  
there , w r e  a m ~  other common c a m e r  ptl~- 
lines avMinble ."  I n  H u n t  R ~ m h ~  CompmW. tz 
the  ~ s iml l sdy  f cmM the cil pipe. 
I L ~ ' s  gathering w ~ t e m  jurisdict icmd,  bu t  
snmted wsiver from ~ and reporUnS re- 
q u k m m t s  where the r~panne carried only its 
own cil and them were ,~  immediate or wo-  

However. ~ m~th~r l ~  of c s ~ ,  the c o w ~  
the ln tm~Ate Commerce Commhslm, and thts 
C o m m ~ o a h a v e h c i d t b a t ~ n ~  
not attsch when the continuity cL ~ t m t a t e  
~ m  ends az n termimd or s t m ~  
tscl l i ty ~o that some ponie~ of that t m m p o r ~  
tJoa e,m be ~ bunstate, ln  Bsltimore 
& Oldo Southwestem Railroad Compwo, v. Set- 
de  ( B a l t l m ~  & Ohio). ~ the Supreme Court 
found t h ~  the test for d~m'mlnln~ whether n 
portion d • movemen t  is inter- or h, trastate 
" 'depmds un the  e ~ m t i s l  chsracter oL the  
m o v e m e n t "  sml  the  "intent  with wiVch the 
s h t p m e ~  w m  mad~" l*  In  Uds cme.  the  Court 
fmmd tirol, d a p i t e  a s top in movement  a t  one 
ci ty ,  the  shippers" ~ t  w s s  ~ 1 ~  to t r ine-  
port  to t h d r  f inal  des t lm~km ~o tha t  the  trans-  
p o c t • t | o n  w o u l d  be  cons idered  a s ing le  
i n t m m ~  t r ip  to the  s e c ~ d  des t immon,  ra ther  

s49 u x c  A ~  1 l(s). 

* 49 U,%~ A ~ .  |J(a~ 

L r C ,  3&5 FJd 61~ 6]? (gth C~. 19Y7~ 

s 234 U~L ~ 8  (1914~ 

oSee Vah, aL~e OH Ca, v. U.K, 306 U S .  141 
(1939) (ICA =p~kd w k t m u ~  ~ l a e  ~ n ~ m ~  
d l  M the ~ q l - h ~  to t rsmpt t  to bs ~m n ~ m 7 ~  

161,200 

~34!  U.K 29o (19$|Xrmmrml~ the ~ ' s  
~ r  d ~ s l m  la C h s ~  P . e ~  C~ v. U . ~  ~ 9  
US. 29 (19a~X 

"341 U.S. at p. 29& 

u 70 FERC 161,03,5 (1996). 

u 260 U~.  166 (1922). 

t* 1,# M i~ 170. 

Fedsrsl  8 m T Y  e u l d l l h ~  

.! 
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than  an interstate t r ip  to the fh3t  d ry  mtd 
in t ras ta te  to the second. Is 

In  AthmU¢ Const/h~ R ~ b ~ 0 d  Compemy v. 
S taadard  0 / /Company . ' 6  the Court  rmched a 
diffes~nt c ~ d u s i o n .  In  this case. Standard Oil 
ddpped ~ Wwiucts by water to • stora=e 
f~cility in ~ from which i t  
the products ~ to in tnm=to locations over 
the ndlm=l .  The ndlmad mmd~ te d x m ~  in- 
testate rates as • centt~uation ar inte~Utto 
d~lpme~ts. The Court, however, cmc~luded that 
tbe hold]n= of the off in the se~:,0erd storage 
fad]JtJes coe~Jtutod a su~fldent bresk J~ the 
cont inui ty of intersUite ~ t J o ~  thst  the 
subsequemt tnmslxx-tatinn was intrastate in 
character, ly 

Rely/n~ on ICC deds/ons, the Cmnmiss/on 
h m  found that :  

In dete~ the "esse~tinl character 
the comme~" the f~'tor mint often relied 
on IS the fixed ud ize~,~stlng tnu~tinn 
in~e~t ~ the ~ at the U~u~ ~ the ship- 
me~ t , /~  W l ~ l ~  to the type of ~mffic bere 
involved, the major manifestatlom of this 
inUmt, or the al~e=~e thereof, maw be found 
in the fdlowin~. (1) at the time of shipmest 
there Is no spedflc order beh~r filled for a 
q)edfl¢ qmmtlW of a Idvm preduct to be 
moved throush to a spedflc dest inat l~ be- 
y ~ d  the t e n m b ~  s tomS~ C~) the t o r m ~ M  
s t m l g e  Is a dlstr lbutinn p ~ n t  or local mar- 
ketin8 fadUty f~om which s p e d ~  mnmmts 
of the product are sokt or 811ocatod. and (3) 
t n t m p o n a t l ~  in tbe furthersnce of this dis- 
tributinn within the sin~rle state Is specifi- 
cally ~ n m p ~ l  o.~,  =rte- sMe or M k ~ t t i o ,  
[rom storNle. 18 

Tbe Commissk= finds here that  SI~=IP IS 
obllSatod to file inten,utto tariffs Irovemin8 in- 
tors~te mmmmeats on lines 109 and 110. 
SFPP ships oil for others m lines 109 and 110. 
The shipments are intended to. and d~ travel 
inte~,~u|to. S~PP does not dispute  tha t  a MI|Mf- 

leant quant i ty  o( the  o~J shipped ove~ line 109 
udthuately is destined for interstate markets. 
Thus,  as in the PJpe~h~e Cases and V~dvoHne 
cme. judsdlctlm* attaches at the point at which 
the pipeline cmnects to the ~pper '$  refln- 
e r ~  !~ J ~ o n  attaches to line I I 0  (the 
t r l m m l x  line) since i t  is operated as an inte- 
8rifted pmrt M llne 109 and thus is part  of the 
tmmporUtt inn seodce. 

Althou~ the ALl rec~ tha t  the ICA 
dam ~ c~taln an exemption for imtherlng as 
does the NGA. he concluded that the gins plpe- 
Hne mudogy was campeHing due to a numher of 
ph~k~ l  and operational distinctiom between 
lines 109 lind I I0  ~ ~ P ' s  admittedly inte~- 
state  maJnIlne facilities. ~° The ALJ co~ciuded 
that " in sum, the evidence establisl~ that the 
primary function of lines 109 and I I0  is 'p t l . ~  

m ~ to "transportation. ' ' ' ~  

Althoulih the gathering ana]elW may be at- 
tractive as • nmtte~ of Ix)Ucy, i t  cann~ be 
detenulnat /ve  of JurisdlctJon because the ICA. 
unllke the NGA, does hoe pcmdde for a gatber- 
ln~ e ~ o n  to the exerc~e ~ ]urtscllSction. 
Tbe ~ Ires ix~wiom]y found move- 
m~mt ov~ ~I pth~rlng lines to be ~rtsdlc- 
Uomd. n The ICA is not ~ with the 
function of facilities, but  with  whether the 
m o v e m e n t s  t h r o u g h  those  f a c i l i t i e s  are  
interstate. 

As dhcumed above, under the cmes, ~dl inter- 
s tate  m o v e m ~ t s  are Jur isd lc tJm~ urdess the 
~acts show • sufficient br~sk in the continuity 
o~ trmmmrtatinn so tlmt shlp~n mov~g prod- 
uct ~ these  l ines do hoe have  a fixed 
Intent to move product intet3tnte. ~one of the 
phy~dicad and oper~ionaJ distinctions dted by 
the ~LJ and no other e~ideace in the record 
establishes such a break in ~ U o n  
continuity. 

F',nt, the ~ pe~tod m=t that deliveries 
over line 109 m~ at clt~enmt inte~'~M than on 
S ~ P ' s  ~ ~ P  schedules the ~ 

'" In fis/Uma~ dr Ohb, the ~ prated Inter- 
aate ratm to tram dtles. O~dey --a ~ m 
w~l m mm laminate rm~ f~m Omldw to Ma~b- 
em~k. ~ t h  the Imen, u ~  rote to Mml lm~ l~  bel~ 
mm~ expembm th|m the intenmLte rate to OaklW 
plm the leu-mtm~ n~e to ~ t l m ~  to Madlum'tD~ 
~ = e m  tzkd to take =dvuataSe d thb ~ by 
sNppia= lumber to Oeldey md tha~ wlthmxt unlmd- 
18M the Csrlk r ~  tinm to MadhmmdNe udthln a 
few da~. The C~urt coududed that the~e m no brae 
d ~ faith for the jury to decide. I t  fmmd the 
~ ramie ~ to ~ y  m t d e ~ i ~ k ~  
but b ~  ~hw h~l ~ ~ d bud~z~ ~ the 
shippers Inteut desrty was to ship to MadiHnvin- 
Hence. ~he inten~ate rate apl~ied. 

~ US. ~ (IgOr}. 

Ion No. 111. 14 FERC 1'61.111 ( lge l )  (stw88e ~g 

m c  

24-48 hma5 with the pemlbfllty d mmabdtq =evend 
weelm b break in mm~mmt); [ata3mtte Eaeq~ Com- 
~ 0 , ,  32 FERC 161.294 (IgeS) (sterwe wSth onSm 
for d e a r l y  ~ all nmdws ta3uimd Is bnmk in 
movem~0. 

" ~ Trader md 11-=mp~t Com- 
.~a.y. /no r. Tezm EmZa, n ~ C~pmm- 
~/m~ 26 LglE~C 161,201 (19e4). 

19 See S~theru . n~ f~  Tmmrs=/ Camuoem, v. 
I.C.C., 219 U~.  498 (1911) (whol~ intrmUtte termi- 
nal fadilty b Jm4sdfctJmMd whm tt jm~d,~es a "'Unk/n 
the ¢he~ ar intemmte t~nmertaUem"). 

m 78 FERC at ix 6S.IM. 17o I 11. 

JJ ;'8 FIERc - *  ~ 6S,1419, 1 11. 

~ S e e  Hunt, sUmJ n ~ e  12. 7D FERC 161~%5 
( l g 9 ~  

161,200 
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weekly, a t  four cycJe5 per  month,  while the  
r e f lne~  schedule lines 109 and  110. Due  to 
these s ~ e d u l i n 8  d i f fe~mt iah ,  S F P P  store~ otl 
t ransported over  line 109 s t  Watson  S t a t t m  
pendln~ n,dnllne schedullns. The ALJ furtl~ 
found f138t ~ does not O p m l t s  the  p o m p s  
on line 109 8rid i t  nmintains no porstonn~ a t  
Sepuived~ the refiners pomp their ovm oil. 

But. storage by itself is not am indicia of 
purely intrastate movement, zl The record 
shows that storalre o( pmiuc t  is a compeem~t e~ 
admittedly intes3Utte ~ t l o n  as well. ~ 
Moreover, rellardless of who operates the 
pumps, where pet3mmel are located, or how e~l 
Is u:hedule~ $1=3)P owns and operates the lines 
and  t r m u p o r ~  cll dest ined fc~ othor states.  The  
r e c o ~  show5 no function porformed a t  Wntson 
Stntlm~ or oChor fac ts  to sugses t  tha t  s h i p p e ~  
on lines 109 aml 110 do m~  Imve  a f lx~l intent  
to m a k e  inte53tate s h f p m e m s  when they  move  
Weduct alonlr these Une~ 
Tbe ALJ sho fou~l th~ line 109 b the  only 

line Jn S F P P ' s  sys tem wi th  a separa te  t r m u m l x  
return llne. On SFPP's ~ "d'amnfix is 
adlocated to shippePs, slnce It Is not economlc~l 
to bed)d a separate return llne. The esistem:e e~ 
the return transm~ llne does not ImlJcate thitt 
there Is • t~eak in transportatioe~ Returnln8 
transmix ovor Ionser lines is mereb, econmni- 
cany  J n f e a s i ~ .  

The  A I J  aho  fouml t h a t  movemem~ ove~ 
109 s m i  110 w ~ e  na~-Judsdictlonal be- 

cause  these lines sine mdy  3.8 miles long. The  
lens th  c~ lines 109 and  110 does not, by itself, 
show tha t  the  product is not  desUned for Intor- 
s t a t e  m ~ L  The  Commission has  fmmd 
tha t  in ta3Ut te  movement s  ~ a Ilne only 
1,4oo feet  ions e re  Jurtul iodonsL n Like  this 
cme,  movements  81or~ t h b  line wore dest ined 
for both i n t eP  and in t rus ta te  destinatlom~ 

S ~ P P  co~te~ls  movement s  adon~ lines 109 
amd 110 m no~]ur~dJc tJon~ dt ln l r  to cases 
that establl~ that sorvlces whlch are not es~- 
tlal to Interstate u~'vlce are not considered 
transportaUon under the ICA. But the  cases 
d t e d  by  Si~PP 8 R  inap lx~ te .  These  cases  deal t  
Ix ' indpal ly with sa'vlces such u ~ t i t le 
IXior to actual  sh ipment  of o f f . "  the  use  

stock scsle5 for the  p4crpo~e o4[ weishin~ cattle.  
but  without c o ~  to t r ~ t i o n  ser- 
vice,  ° feed in i  of livestock, m s torase  o4[ pcoduce 
after delfveo~, a and wat~l~uuh~ and auctlon- 
In8 services. 3° In  cemrns t ,  S F P P  t5 not provJd- 
in8 an unrelated service; i t  is providinlr 
VamportatJon. 

SFIPP also d t e s •  1922 ICe derision. Cer- 
mb~-Tee~ Products t~roarat/on v. ~ro, 
Rock lshm~.  & P a d f l c  Ral /wuy Company. ~t for 
the  p ~ p ~ J t i m  that  passive o w ~ p  o( t rans-  
portatJon fadUtJes does not necessarily require 
the  ~ of a t a f l f f  r i t e  for those facilities. In  
tha t  case, sldppes3 under  Ions-standin¢ asree-  
rmmts  had  paid  ~1.00 pro" c s r  for the  ~L~ ~ rafl 
t rack,  which the  Chicago, O t t awa  and  Peoria 
R a . r ~  ~ a . ~ O  porchamaL "Pm l~a~la  ~ 1  
not provide Interstate service uslag t ha t  line. 
Such m-vice was previded by the Rock Ishuxl 
which had tariffs on fi le for Inte53Utte transp(~- 
mtlon for the  s h i p p e ~  The  d d p p e ~  contended 
the $1.00 chmlre could not be added to the  
Inters ta te  ra tes  a l ready on file for R ~ k  Ishmd. 

The ICC fmmd that no tariff was nece~ury, 
because the Peorln was simply the mtked 
holdS- ~ tltle to the track and performed no 
c~mmon carrier service. It conduded that al- 
though the $I.00 per cm'Iond rate loeked llke a 
t r ~ i o n  chmTe, it  was  simply a cc~ve- 
nient method (~" measm'lng the amotmt to be 
pakl  for the  use of the  t rack.  S F P P  contends 
tha t ,  l ike C e r t ~ n T e e d ,  SFPP Is • pass ive  
ownor of Ihu~ 109 8rid 110 and the  shipper3 
themselves a r range  for t ransporta t ion by p¢o- 
vidin8 the pumping necessary to move product 
over the line, 

Not only b this a sleqrle l .C.C, d e d s l o ~  but 
I t  is  d l s t ln lu t shab~  f r em the  51tuation he~. 
Flrst .  the  c m e  Is based on cm-taln facters  appli- 
cable coly to ~ The  ICC emphasized 
Umt undm- the  ICA, theddpper is ~ u i r e d  to 
ixovlde  a sk le t rad~ the  railroad is not obll- 
ffated to provide it. t~ The  fact  tha t  the  sh tppe~  
c h o ~  to leme the slde t ruck rathe¢ than  b~dld 

. theh- own dont not m a k e  ownet3hlp o( the  t rack 
j u r h d l c t l m ~ .  The  I C ~  h o w e v ~ ,  d~es not In~ 
pose on shippen the cemlxtrable oblllmtion to 
Ixdkl facilltles to ~ ell to the Ime~tate 

"~ See De~trtmem d Defemw v. 7JmnCste $tm~ 
aee ~ud PIpcU~ ~ &53 L C C  397 (1977) 
(findin8 tJut ptaoment In ~mS~ mt  udm~at  to 
breek c~tlnulW whm m ch~ee d ovmenddp or 
other prmxs~mr d d l  In ~arqe~ 

~ Tr. 44.5-46. 
Sad/enx~t 4"lpeBne Cdmpany, 76 FERC 

161.12S (1996}. 
= C4wm/States ~ /no. v. ~e///~peffae 

C ~ i ~ m ~  373 F. ~ 1415 (S.D. Trot 1983). 
~ C.m~ N ~ , ' ~ n  Raf lw ly  v. lUga,w~a.  2.t8 

U.S. 340 (1915). 

¶ t51,200 

m l h e m ~  v. ChJm8~ f~-ffnS~m d~ 0~m~, 
/~d&~d Co~ 1 5 7 L ~  775(1929). 

.qaflme~ ~ 277 LC.C. 319 ( 1 ~ ) .  

mid CO., 1~  LC.C. 733(1927). 

68 LCC. 260 (1922). 

n See C~eve/Md, CladamU. ~ & SL Leub 
.qAd/w~ C~ v. U.S, 27S U,S. 404. 413 (1928) (dtJn¢ 
Certa/n.Teed for thb Im)pli t tm).  

Podo~J  | n m ' u  ~ d d ~ l n e e  
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p i p e l i n ~  The  case ~ ~ t r a ( l l c t s  the  cases 
ci ted above in which the  ICA was applied to all 
aspects  ~f ~1 t m m p o r t o t l ~ ,  in~udln~ p U m ~  
ing m-vtces ,  b E k  to the  m4n~m|d. Second, in 
Cm-t,~[n-Teed, there w m  an  In tes~to~ t a r i f f  
governin~ the  t ransportat im~ sm 'v ic~  while 

is no I n t m ~ m ~  ta r i f f  ~ ship- 
rmmts  over l ines 109 and  l lO. ~ h not 
simply the passive ownm" o ( l ims  109 and  II0;. 
i t  f o d H t a t ~  t ransporta t ion ~mrlce over  tha t  
line wi th  pemummel who ~ and  mmlnt•ln 
the  line. and  receiv~ and  ~ the  p r~ luc t  
upon receipt .  

S F P P  also ci tes  to C ~ l ~ - - ] a m e t ~  Inc. v. 
Um~tod ~ t e ~  for the  proposition tha t  the  
shipper has the obU~t ion  to brlr~ Its product 
to the tarlff orlS~ point, whlch in thl$ c~ 
S F P P  argues  is W n t s ~  Sta t imx ~ J m ' r ~ t ,  
boweve~, also Is not p ~ t i n m t  here. I t  Involved 
the  q u e s t l ~  whether  ~ could charse  
d i f f e r  fees for t n m s p m ' t h ~  t ruck  ~ on 
f l a tmr~  d e l ~ a d ~  on ~ t ~  rallrood p a ~  
v i d ~  the  tndk~r and  the  f l a t ~ r .  I t  d id  no£ deml 
with the question ~ whethe~ same ~ 
tlc~ on the  r ~ r o ~ l  c~n I~  d ~ m ~ l  W~diminm'Y 
to the in~te shipmmL Monmv~,  an ~ll 
~ p e l i n e  ~ n n o t  be s i g n  the  abi l i ty  to d e u ~  
mlne whether  movement  over  a llne Is Jurlsdlc- 
t~ by slmp~ dmds~ ~ m'll0~ PotnL A 
am-ksr cmmot ~mld ~ $1mp~y by •t ° 
tempUn~ to ~ an Intmsm~te rm~ Into 
c o m p o n m t  pa r t s  and  c h s r S t ~  • local r a t e  for 
the In t r a s t a t e  shipment. "~ The P/.mSMm~ Ca~s 
h e m  tha t  pipeUmm could not ave id  Jurisdiction 
by  the  ar t i f ice  ot r~quirtnz the  sale ~ ~ t  prtor 
to t r m m p m ~  Shnllady.  JurtsdlcUoa cmmot  be 
avelded ~/mply by  deSilmad|nl| a Imlnt m an  
o r~ ln  for i n t e ~ t e  shipment .  

The  A I J  ~ d  S F P P  both focus on the  d r c u m "  
under  which the  par t ies  m t ~ m d  into 

the  c ~ t r a c ~  to ~ ~ 109 and  l t0  and  
the  existence ~ rmmonable ml ter tmlves  to the  
use of lines 109 and  110 In d e t ~ i n i n 8  the  
Jurisdictional s t a tus  o~ movements  o v ~  these 
llms. T~W ,.mphaslze, for Instam:e, that SFPP 
had  operated i t s  I n t e r ~ t e  lines without  the  
n ~ d  fro" Hnes 109 and  l lO for 30 y ~ m  and  m 
under  no ~ l l ~ o n  to Ixdld llnes lOt) and  I I 0 .  
~I that the ~ had en te r td  into pr iva t e  
qremmmts  to build these t im~ The A]LJ dtes 
to Jpmduce~ T rampo~ tJon  Company v. Ral/- 
r e e f  Comm/ss/on.~ fro" the  propes/t iee t lmt  I f a 

pipeline m cc~ t ruc tod  solely to car ry  o41 
under  p r iva te  contracts,  and  was not devoted 
to the  public use, i t  would not be a comma1 
c s r r i ~  subject to r e s u l a t ~  by  the  s ta te .  

W h a t e v ~  the d r c u n m s n c e s  a lvin8 rtse to 
the construction of the t l n ~  onoe built, trmn~ 
p~ta t ion ~ these lines Is Jur tsd~onal  be- 
cau~ the reflnm~ Intmd to, and do u~ tl~ 
lines for pa r t  ~ their  I n t e ~ t e  oil sh ipme~t~  
Slmply  because a line w m  bullt a t  the  behest ~ 
s h i p p e ~  dm~ not mean  that  ~ t s  on the  
line are  non-Jurisdictional ~ they  move in- 
terstmm. Jurisdict ion depends on the i n t e~ l~ l  
use of the  line, not whether the pipeline de- 
dded to Imlld the line Imsed ce IL5 pmmived 
demand  (~ b e c a u ~  its potm~ti~ shipp¢'~ ire 
form~l It of thei~ nc~d. ~ 

/~oo~cm~ "/~mspo~t/o~ ~ doe~ not 
c o m p ~  a dfff(~r~mt J~.sult. In  tha t  case, a pipe- 

company  ~ 1  crude oll for I:~u'tlcu- 
lar  producers  under  p r iva te  co~tr~cts. The  
Court ,  however ,  found tha t  the  c o m p a n y ' s  
c h a r ~  to p r o v t d e s  i m m ~ !  m m s p o r t a t i o n  ~ -  

Its - , , t h o d t y  to use eminent domain, snd 
i t s  rm~ly m l m l ~ o n  o( new members demon- 
s t ra tmi  tha t  i t  d id  car ry  oil for all t h o ~  sm~dn~ 
i ts  m ' v i c ~  In  this  cme,  thm~ is n o t h h q  in the  
pert l l~ c ~ t r a c t s  to s u B ,  s t  tha t  new comps-  
n k s  should not be sdd~l .  ~ G A T X  Te~mimds,  
for lns ta~c~ u ~ s  l i m a  109 m~d 110 on be / a l l  o( 
• n u m b e r  of shippm% and Its contract contains 
no ltmlUttion ca  the  number  o( s l ' d p p ~  wi th  
which i t  can d a d  or the  m ~ t m t  o( p n ~ u c t  i t  
can  ~ ~ ~ of these  s h l p l ~ r ~ "  
Moreover, m pointed out above, The ,~pe;/ne 
Cases found tha t  • p i i ~ i n e  could not use Its 
marke t  power to manl lmlate  c~ -unm~mces  
s s  to w o M  Jurisdiction under  the  ICA. Permit- 

• plpellne to aveld JurlsdlcUon s imply  by  
e~te~h~ into specific ~ t r a c t s  wi th  the  m a k ~  
sh ippem in an m1~ woekl Nlaln n m  counte~" to 
the  Court ' s  in)tmcUan to ~ of allowing 
form to supphmt  substance. 

The  A L J  fur ther  amer t s  tha t  the  r~lsm~s' 
silence, m~d ~op~mmt ~ o~ the non= 
JudsdicUonal s t a t m  ~ these lines, ~ p ~ -  
d u d e  s ~ ~ j u d s d i c t t m ,  on equitol~e 
i r o u n d ~  He fur ther  finds t m p o d ~  judsdlct ion 
an  m o v e m ~ t s  on S F P P  I lnm anmnalm~ dnce  
m o v e m e n t s  on f i v e  o t h e r  f u n c t i o n a l l y  
e q u i v s k ~ t  lines fm~lln8 product to Watson Sta- 
t l ~  ~ n o ~ r i s d ~ o a a l .  

~ 226 F. ~ 318 (W.D. Mo. 1964). 

~ Baltlmome & Ohl~ s u ~ s  n~e 13, 260 U.S. at p. 
170 ( c a n e r  m m ~ t  at.parole mtm into ccmpmm~t 
parts ta dmx i~  m lp~ r  d kmtmm~ nms~ 

"251 u.s. 22K z3o (192o). 
x i t  wmJkl ~ "sacrifl~ form to fact" U trims- 

tmr t~ im on S~ndm~l Oil's t~penms w ~  not msNect 
to ICA judsdictim sbnply because o/I well oo~ln  had 

IqlRC 

F~tandmd Oil to c m ~ c t  ~ ~ to Im inter- 
st~e l i t  es am thor onb, m~m d Imlbmi~ InUmmme 
t n m m a  L The P / p e ~  C m ~  Z34 U=S. at ~ ~ 

E~ib i t  N~ A1"1"-6, at ~ 1 (ao¢l~ ~ SFPP 
will "allow vmrimm ddpl~m'" to pump Into W ~  
S C a t l ~  Tn  S05-S06. 

m F_~blbit No. SFPP-I, at p. 12, ~d~lbit No. 

¶ 61,200 
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Jurisdiction is not depend~t  on equity. Coo- 
greta established the scope o/Commission juris- 
diction in the ICA and the Commissio~ is 
bound by Con~'ess's clem'minaflon a( the juris- 
dictiomd scope. The ICA also establishes no 
time limit ~ othe~ ~ to ralsin;i jurisdictional 
lsstm~ Admittedly. the r¢flne~ here could Imve 
raised the ~ g U c t l o n a l  ~ q e  earlier. However. 
the initial cmtrac ts  between the refiner* and 
SFPP cmtalned a rebate Ix~vistm wh/ch pro- 
tected the sldppe~ for some pedod, which may 
explain their failure to false the Issue eaHle~. 
But these provis/om have now explred, and the 
renesotlated contracts no fraser  cmtaln these 
protections.  Changed circumstances may 
render ~dsdictional what previously was not. ~ 
The Jur i~ct lonal  status of the other pipelines 
sendinE product to Watson Statlo~ has not 
been l~rmmnted to the Commlss/on for cemddef- 
atlon and. therefore, the Commission finds no 
anmmtlmm or discriminmtory t r m t m m t  in find- 
In~ t rampor~t ion  on lines 109 and 110 to be 
j u r t s d ~ o e ~ .  

SI~PP placm ID'eat welsht m~ the exls~nce d' 
cempetltion from these altematlve 

llnes ~ demmmtratlnll that Unes I09 and II0 
are not necessary to Imln access to Watson 
Statlm. Hm~ven ~lullctlmal determlnatlom 
do not depe~ m how necmBry the llem are: 
"the ~ ~ adequate cempetltlve alt~m- 
rives is irrelevant to a p t ~ ' s  J u r i ~ i c t l a ~  
St l t tUL °'40 

In the earb, crees, such as Chamo//~ the 
C~a't found ~ s d k ~ J m  even t h o ~ h  no ship- 
pe~  soulpht to use the lines ~nd t/m'e were 
adequate alte~nativeL The Court did. however, 

give some consJderati(m to ~hlpp~'s" need for 
the l iras in comkks' lni whether to require the 
p l l x t l n ~  to fi le tariffs. Under the Commis- 
s/on's rules, consideration of competitive cectdi- 
tlom no Iml~r  needs to be undertaken in the 
jurisdictimml phme oC the proceeding. TI~ r ~ -  
ulaUoms permit oil pipelines to fi le for market- 
based rates if they believe then~ Is adequate 
competitloa to Umlt the pil~line's market  
power. 4~ 

SFPP did not support • particular rate de- 
In th~  i~ocm~llng, contending that  it 

shoukl have the rilrht to develop a rate dedgn if 
the Cammlmlon finds lines 109 and I I0 Juds- 
dktlonal. Other parties submltted proposed 
cost-~-servlce rate desi~ proposals. The Com- 
mission N p ~ s  th in SFPP ~ k l  I~ve tl~e r isht 
to file for In/tlai rates ~ t  to section 342.2 
o/' the Commlss/on's rqnd~ iom.  SFPP m]so ham 
the opportunity to raise competitive factors by 
maklng a market based rate fllins. ~ 

The panks alto rake Imues ~ the 
appropriate perlod f~ determtnlnt Oamlble 
reperatlom. The pmslble need for repanm~ 
and the applk:able tlme perlod for r~paratlons 
must f h ~  await a determl~t lon on the Iq)pro- 
pc/ate rate to be appUed to lines I09 aml llO. 

T ~  ~ orde~ 

(A) The init ial d e d d m  h ~,vm.~l  u dis- 
cussed In the body c£ this arden 

(]3) ~ Is required to make • tariff filing 
to estal~Llsh ~ l n t a ~ a t e  rates Ice sh/p- 
merits uMng lines 109 and llO with/n 60 days 
o / the  date M this order. 
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