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W)lliams Pine Line Comnanv 
75 FERC I 63,016 (1996) 

In Phase I of this case, Williams Pipe Line Company 
successfully proved that it lacked market power in certain of its 
markets. Williams now charges market-based rates in those 
markets, free of Commission rate review. The instant case, Phase 
If, involves the setting of base rates for Wllliame' remaining 
markets. These rates will serve as a basis for indexing pursuant 
to the Commission's oil pipeline indexing rules. 

Williams relied on a Constrained Market Pricing (CMP) 
methodology to support its rates, whereby all rates are set by 
the marketplace, subject only to certain "floors" and "ceilings." 
The floors used were short run incremental costs and short run 
marginal costs, while the ceilings used were Williams' Opinion 
No. 154-B cost of service and the cost of a new stand alone 
pipeline. According to Wllliams, any rates between the floors 
and ceilings should be deemed Just and reasonable. The Judge 
rejected the CPM methodology for several reasons. 

First, Williams relied heavily on ICe railroad precedent, 
which has little or no application to the transportation of oil 
by pipellne. 

Second, the Judge rejected the floors advocated by Williams 
as not meaningful and too unrealistic to be used in a rate- 
setting context. The proposed ceilings were also flawed. The 
Opinion No. 154-B total company cost of service was not limited 
to Jurlsdictional costs, nor did it serve to demonstrate the 
reasonableness of any of Williams' individual rates. The stand 
alone cost standard is an unprecedented ratemaklng concept that 
was effectlvely rejected in Opinion No. 154-B (under the title of 
replacement cost). In addition, the Judge found it unreasonably 
speculative and difficult to administer. 

Third, as suggested above, the Judge concluded that 
Williams' methodology failed to separate interstate and 
intrastate costs, or products costs from crude and propane costs. 
He found there was nothing in the record upon which to base a 
proper allocatlon of costs to Willlams" interstate services. 

Fourth, the Judge concluded that Williams' overly low floors 
and excessively high ceillngs would result in de facto 
deregulation in markets acknowledged to be noncompetitive. 

Although he rejected Williams' base rates, the Judge 
nevertheless addressed a number of cost of service (test year 
adjustment, rate of return, ADIT and deferred earnings) issues. 
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(¶ 63,016] 
Williams Pipe Line Company, Docket Nos. IS~)-21-000, ISgO-31-000. 

ISg0-3?.-(N)0, IS90-40-0(O, IS~I-I-0(~. Si~1-3-000. S1~1-5-000. IS91-214Y~. 
IS91-28-000, IS91-33-000, IS92-19-000. and IS92-~,-000 

Era'on Liquids Pipeline Company, Docket Nos. IS~-3~000.  IS9t-3-000. and 
IS91-32-000 (Phase II) 

Initial Decimion 

(INued May ~ .  1996) 

Jerome Nelson, Administrative Law Judge. 

A pearanc  
Kev/n M. Haw/t,y and L~wrence A. M//J~ for Williams Pipe Line Company 

Gordon R. G o o ~  Dens Eve W / S ~ s  and G/enn 8orison for Texaco Refining & 
Marketing, Inc. 

Kelly,4. Daly and David D'Alessandro for Total Petroleum, Inc. 

Russe// K Mamone and Irene E. Szopo for the Staff of the Federal Energy 
Reau la to ry  Commiss ion  

I. Procedural  18acklimund 

WHllan~ flied • sefks  of rate ~ culmi- 
n a t ~  "in an ino 'a~e  of i t l ~ l ~ t t e l y  13 
pefeant on an ovevan b m i s . . . . "  (Br., p. 2). The 
company the ,  che*e • two-pha~ adjudication. 
an option made avai)ab~ by Buckeye Pipe 
Line C4~. 44 FERC 161,o66 (1988), order on 
rehem'i~.  4S FERC 161,046 (1968). In Phase 
I. VVJllinms su(:cess~ully proved that i t  lacked 
nuu4~ power tn certain p lac~ The Commi~ 
don concluded that for this m m ~  "no fur th~ 
rate review 15 required'" in these markets. W/J. 
//ares Pipe Line Co., 68 FERC 1 61,136. at p. 
61,696 (1994);, 71 FERC 161,291. at IX 62,149 
(]995). 

The instant Phase II Involves rates in the 
renminin8 m a r k e ~  whe~ Williams was unab~ 
to nmke s ~ h  a competitive ~ovdmi. '  For the~  

"mmcm~petitive markets ''2 (ldo at Ix 
62,147), the C o m m o n  directed the settinli of 
'~mse ratcL" T h e ~  wUi "serve as the bmis foe 
~ ' "  under the Commtmlen's now rqlula- 

which place ~ m oll pipeline IX'ice 

i n c r m e s  acco~llnl~ to a l~rticular Ixice IndeL 
18 C~.R.  Part 342. W///Jams Pipe/. lne C4x, 72 
FERC 1 61276, at p. 62,203 (t99b'). 

Henrinirs as to the propesed base rates were 
hekl in December of 1995, and January and 
February of 1996. After receiving Briefs and 
Reply Brief~ oral ~ t  was held on April 
3 and 4 of this year. 

IL  Williams" "Constra ined Marke t  Pric- 
ing"  (Floors and Ceilings) 

Williams rests its entire case on a methedol- 
oily labeled "Constrained Market Pricing'" 
(CMP). whereby all rates are set by the mar- 
ketplace---.sab~ct only to certain "floors" and 
" c e l ~ "  Rates between the floocs and cell- 
inSs, are automatically deemed just and rea- 
sonab~ 

Williams thus announces the test, defines the 
f loen and ceillnl~, and t h ~  bles~s its own 
rat,-= 

This apprm~h does not focus on the develop- 
ment of individual rates--i.e., the specific 

' D~ Molnet. Grand Forks. l~luth. Rochester. 
Sletm Clty. Tolx~a. Grand Ittand. Slatm Fadb. 
deen. Cedar Rapids. Waterk~ and FL I)ed~. 

a The company calb these nuu~ets "less cempeti- 
Uve.'" 

m c  k . n  ¶ 63,016 
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price for t ransportat ion to or from any  part icu- 
lar  marke t ,  let alooe those for the twelve non- 
compet i t ive  marke t s  in Issue here. Wil l iams 
rested solely on rids CMP; i t  did not a]~cate 
any costs in any way, and produced alrm~t 
nothing about the details, bases, o¢ partictdar- 
iz~l  rationale for any  ~ e c i f l c  jurisdictional 
rate between any  two points. Williams used 
(rely Its "floors" and "cel l i l~s" to produce an 
asserted system-wide r e a s o n ~  

According to Will iams,  " . . .  a p|pe]ine is 
permitted to recover its cost-o(-serv/ce on a 
system-wide basis, and its rates are allowed to 
vary hetwee~ a minimum of some me~*re  o~ 
m a r g t m d  or incremental  cost and a m a x i m u m  
of the ~md~done cost C'SAC'~ of the most 
efficient hypothetical substitute, with market 
f o r ¢ ~  determinin8 the exact level of rates 
within those bmmds." (Br., pp. 30-31). The 
CMP methodolosy sets up a "four- loBed stool" 
by which the reasonableness of its rates can be 
t~sted (Tr. 11209). 

Wil l iams defined the "fIooc3'" (two lees of the 
stool) ~s shor~ n m  lma'emenml c m t s  .rod ~ o r t  
run marg ina l  c o s ~  The  two cetllm~ a ~ t s t  of 
Williams' c~t of service, calculated in 
dance with FERC Opinion 154-B, 14r~hm~ 
P / p d / a e  Co., 31 FERC 16t,377 (t985), and 
the c m t  of a SAC pipeline. ApptyinS this sdf-  
m m m m c e d  test,  the  pil>eline ~ tha t  all of 
i ts  rotes a re  Just and r e m m m b ~  became  they 
are above the floors, and because the to~d 
earned by i t s  system-wide ra tes  does not ~¢~ed  
the lower of the oe i l i n~  

.~L Misplaced R ~  on I C C  Ral l  P r e o t d ~ t  

Wil l i ams  rel ies  heav i ly  on ICC rai l road 
precedems (Br., pp.  3O-33). But this o ,  plpe- 
line case Is ~ ¢olxlucted "[p]ulr~Uant to 49 
U.S .C .  § 15 (7 ) ,  ' ~  a statute ~ governs oll 
pipeline rates,  ~ rsdlr¢~d rates,  I t s  t i t le rend¢ 
"Commls~o~ to determine lawfulnem of new 
ra tes  . . . ;  s m ~ e ~ m ;  refunds; nona~o//cat~/tly 
to common m r d e ~  by ra~oad sub.k~ct to chap- 
t ~ "  (emphasis added), and i t s  last ~mtence  
s t a t e¢  " [ t lh~  ~ shall not apply  to 
common Can4~  rallroeds sob j¢~  tO this d w l P  
tel'." 

Section 15(7) has  !o~1~ been inspplicable as  to 
rallroad~ i t  remains in effect only as  to the  
transportation of oil by pipeline (See Revised 
In te r s ta te  Commes"ce Act, P.L. 95-473. 92 S~at. 
1470 (1978). AS the ICC Itself explained in 
Ash/ey Creek Phosphate Company v. Chevron 
R p e  Line ~ y ,  1992 ICC L E X / S  58 a t  p. 
17 (1992), recusnL~in~ that  F E R C  oU Pil~'line 
orcle~ ~ere not I~Kling on it, "oil pipeline 

WHihum P l p e ~  Co.. 50 FERC ~61,1;'9, at p. 
61 .$23 (1990). 

rates continue to be the subject of the 'just and 
reasonable' standard of the old. pre-codifled" 
|nterstate Commence Act. 

The  ICC ' s  "cons t ra ined  m a r k e t  pricins"" 
precedents rest on two statutes: the Railroad 
R e v i t a l ~ t l m  and Regulatory Reform Act (4R 
Act)  (45 U.S.C. §801 et. seq.) ~ the Stac6ers 
Rail Act of 1980 (former 49 U,S.C. § 10101. e! 
seq.). See Como/Idated Ra~ Corp. v. Un/zed 
States, 812 F.2d 1444, 1448 (3¢d Cir. 1987), 
st~talrdrw Coal Rate GuidWlr,¢~ 1 ICC2d 520 
(1985), These statutes re/leer findinK~ policies 
and purposes which were tied to particular 
railroad problems, and  do not apply to pipe- 
l ine¢ 

Arnocq i the e~press purposes of the 4R Act, 
tor example, were the following: 

to improve the operations and structure, and 
re.ore the ftmmcial stabil ity of the railw W 
system of the United States. and to promote 
the revitallzaflen of ~Jch railway system . . .  
through ratemakir~ and resula~ory reform. 
(45 U.S.C~OI(a)). 

The Staggers Act had similar promotional pur- 
poses (P.L. ~ Soc. 3): 

to provide for the restoration, m~lnte~mce, 
and Improvement. . .  and financial stability 
of the  tall  sys tem . . .  to resist the railroads of 
the ~ t i o n  in rehal~litaUn8 the rail  IWsZem 
• . .  to assist the ndl system to remain viable 
, o . ,  

statutes were written Jn the context of 
serious r a i l r a ~  flmm,.-I~ p r ~ l e r r ~  At the t ime 
of the  4R Act, " [ e | l s h t  ml~lor ca r r i¢~  in the 
Northeltst and M l d w ~ t  are  bankrupt; several 
elsewhme in the  country  a re  in precarious fl- 

cu[Klltlon and (me is I~t~rupt ' "  (S. 
Rept .  No. 94-499, p. 3 ) .  Similarly. in recom- 
mendin¢ the S t a n e ~  Act, the relevam Home 
Committee recognized that Cmtlffe~ "has had 
to I dd re~  beth the Milwaukee and Rock Island 
bankruptcies through special k s t~ t t en " ,  and 
tha t  " i n ] ea r ly  30 percent of the  railroad txLd- 
hess is today ~ whole m" in part by/ lnan- 
da l l y  weak railroad c a r r k ~ "  Ol. Rept. No. 
96-1035, pp. 36-37). 

T h e m  is no corresponding C o o s r e ~ o n a l  in- 
t en t  to " improve" .  "pronno~e", or "ass is t"  oil 
pipe]Mm. Nor i re  such cardm~ " lxmkrupt"  or 
in "ixocadom ~ co~litloa." Wllliam¢' 
attempt to Import raiiroed doctrine into oil 
p i pe~e  refu~t len ~ an analo~om basis. 
Rescue to~s drawn from the statutory nd~road 
" res tora t l~"  sd~me have ao particular appli- 
cab/llty to oil ptpefine~' 

4 MQ*~o~t-r. even the C.o~ Rare G~dk.ffn~ antld-  
gated ~ a Urn|ted use o~ CMP. and not • formula 

¶ 6 3 , 0 1 6  F,d,m i.*qw 0u l.m 
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B. Defects in Williams' Method 

i. FIoe~ 

As noted. Williams' chosen l ioon are the 
"short run marxtnal cost" (SRMC) and the 
"short  run Incremental  cost" (SRIC). The 
SRMC test tries to identify the costs that  
would be I ~  (or saved) In the short-run 
by addinR (or subtracting) a marginal valume 
of traffic. Wil l iams defined " ~ r t m m "  as a 
year, which the company says ce*ves4mnds to 
its rate review cycle (Exs. 28, p. 45; 80, p. 7).. 

Will iams'  SRMC study of all possible phy~- 
ca] r~mtes o~ Will iams'  system (Ex. I, pp. 
38-50. R G v H  11-6) reflects some operatin8 and 
maintenance costs, as well as some general 
espemas, which the company thon converted 
Into individual  variable uni t  numb¢~L All of 
Willlams' exhtinll rates exceeded these num- 
berx  (Id.). 

Another Williams" witness performed a shert 
run incremental cmt study of the thirty-sev~ 
tecminah on Williams' system (Ex. 79), The 
study combined the net l iquldatkm value and 
the short n m  avoidable costs autocinted with 
each termhutP to determine the SRIC floor 
(Id.). T h e  actual revenues pertalnlr4 to each 
terminal exceed these f loes ,  and therefore, ac- 
cording to w i n i a m ~  the te~mhud should re- 
main in ~ (/d.). 

These methods do net produce meaningful 
flooru for base rates Invelving the twetve mar- 
kets In issue. Wi l l lmm'  p r indpa l  wimess am- 
ceded that oa pipelines had never before used 

or incremental costs as a basts for 
~'ttlnll rates, and tha t  no oil pipeline could 
expect to stay In business if It set rates in 
accecdance with Willlams' floors: "I would dare 
fay It Is ~ • mat ter  of t ime b~ore  you would 
be driven out of 13ttsinm~" (Tr. 11024-25). 

Wi l l imm'  one-year " ~ ' t - r t m "  aplmmch, of 
course, creates low floors. Became they ane 
"sheet run." the flom~ fall to Include flzed and 
cerumen corn; nor do they encompass d e p r e c ~  
tion. mtm'n on equity or other such cam (Tr. 
11024-25). Actual rates must n ~ v e r  • reasm- 
able ammmt of the fixed and omunen trots; 
otherwise Wlllinms would ceme to remain a 
viable bus/nes~ Flnally, ~ "short term" no- 
t t ~  ht Incensrueus in any event. All of the 
rates prepmed by WilUams have long-run lm- 
o l k a t l e ~  tndeed, the rates at tssue in this 
p~ceedi~  we~ nrst fried In 19g0 (See 1~. 90). 

2. Cei l i n~  

(a) Cmt ot Servk-e Ce~lhw 
I t  is undisputed that WIUlams' system-wlde 

revenues are substantially less than its system- 
wide Opinion 154-B cost of service. Ther~ore. 
says Williams, all of its rates are just and 
re.rotatable (Br., pp. 4445). 

The conclusion does not follow. This total 
cost of service Includes all costs of eve~'y- 
t h i n i ~ I n t r a s t a t e ,  interstate, crude. LPG, as 
well Its the "produc ts"  in issue here (Tr. 
12735-36). There was no effort even to match 
relevant casts with relevant revenues. In any 
event, the fact tha t  total  revenues ixeduced by 
all of the rates may be lower than total c ~ t s  
sheds no I t th t  on the pcopHety of amy particu- 
lar  rate---and thus Wove;  nothing In assessing 
the reasonableness of the rates for the twelve 
noncompetitive markets. Such rates could well 
be ~ y  his~----whl|e company-wide 
revonues nevertheless remained below corn- 
pan.y-wide Opin lm 154-B costs. There is no 
authority for the peop(mltim tha t  this cost of 
service somehow blesses all individual  rates. 
and I am not cemvinced tha t  i t  does. 

Co) S l a m , A / m e  Cmt 
Wlllimns ~ • hypothetical "stand- 

akoe  cest" (SAC) pipeline as another form of a 
c~ltns ( ~ .  81): an imaginary pipeline that  
would serve the 12 captive markets at  the 
same level ~ servlee as WllIInms' eu, lstInZ W~" 
t e ~  (~ ' . ,  p. 45). w l n i a m s  estimates the annual 
revenue requirement d this SAC pipeline to be 
$176~ million, (Ex. 81, p. IS; Tr. 12108), and 
arznes tha t  because the revenues gem~-ated by 
Will iams in the 12 capt ive markets ($492 mil- 
lion. Ex. 81, p. 15) are less than tha t  $176.8 
million, Its rates for the markets are just and 
reasonable (ld.; Tr. 12109). 

There are sJsnlflcant wealmesm~s in Wil- 
liams' SAC test. ~ it bears an uncanny 
resemblance to "repinceme~t cost." • concept 
~luardy rejected by this Comml,~lon in Opln- 
fen 1S4-B, as'a basis for )mt i ly in8  cll pipeline 
rates .  Wil l iams Pipel ine Co.. 31 F E R C  
|61,377. at pp. 61,833-83S (1965). 

A SAC test for oll pipelines is whelIy unprec- 
edented. With the exception of the I C e  In 
rallmad coal rates, neither FERC, nor any 
other re~ht tory al[eney, has apparently ever 
adopted the SAC test. Indeed. when asked if 
any ret~datory ~ other than ICe  had 

tFoemote Cmtinued) 

tor all ~ ratemaldng. The 1CC there s t m ~  
"lwihlle we m admtlnl  the eMP metheddoU for 
~ cesl rote ~ we tully e s l ~ t  
the number a/Imtane~ in which the i lu idel l~  need 
be a4~led are ~elatively few" and " . . .  the need for 
CMP iNidellm I* ~ to dedine even further." 
Coa/Rate Guk/eBne~ 19651CC LEXIS 254 at p. 4. 

FElt(: Relmm 

s The dm, t n m  aveldalde ce,~ cemtst ~ qx, t'ific 
ces~ that woukl hive been avdld~l if the terminal 
wm shut down (Ft. 79 at TRG&D203; Tr. L2,066). 
These cuatu include ~ t l o n  and maintenance casts, 
empl~-eu wlarleu and benefits, as ~ as marketing 
and division eRice cemut (Id.: Tr. 12,067). 

¶ 63,016 
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"'ever applliedl the stand alone cost meth~lof- 
o1~ to any rate csse," Will iams'  expert could 
say only CYr. 11290): 

I t  has come up in a number of state rate 
cases. I don't  know whether or n o t - - I  can ' t  
tell you for certain whether or n o t - - I  have 
seen it proposed or heard i t  d ~ .  I 'm 
not sure. I have not reviewed the state  regu- 
latory cases to see to what extent i t  has igone 
anywhere. I t  certainly has been proposed. 

In addition, h y p o th e s~n g  the construction 
of a stand-alone cost pipeline in every oil rate 
case could be an adminis t ra t ive nightmare. Oil 
pipeline companies and shippers would have to 
construct hypotheUcal pipelines each t ime new 
rates were in issue. Every detail  concerning the 
construction of the pipeline, from the type of 
pipe utilized, to the ammmt of an employee's 
salary, could become a t i m ~ m i n g  issue. 
Even the ICC recesnlaed tha t  the co~t of devel- 
oping the SAC e v t ~  could he prohlhitive 
and entWetllh whatever benefits that might  be 
achieved. See M c C a r ~  Farms v. Burlington 
Northern. 3 ICC 2¢1 822 (1987) (Ex. 34. pp. 
41-42). 

The SAC concept I$ also speculative. T h e ~  
was no evidonee that  anyone was even thinking 
of. let alone plannln¢ to, actual ly bulld a SAC 
pipeline serving these markets (Sudf  Br., p. 
27). A staff  witness testified tha t  there were no 
p e b b l e  entrants  into the capt ive marketplace, 
hypothetical or otherwise (Ex. 120, pp. 20-21). 
Evidence of the actual rates of the competitors 
which Will iams clahns to have In the twelve 
markets would have been superior to the prob- 
lem-ridde~. ~ t k a ]  S.q~ pipeline analysis. 

Williams offers the SAC as " the  most effi- 
cient hypothetical substitute" (Br.. p. 30). rely- 
ing on Coal Rate Guidelines, supra, which 
describe the hypothesis in "least cost" terms, s 
But Williams' SAC pipeline cannot he the 
"most efficient" or "least cost" alternative,  
when Its c~ts are such as to require $176 
million annually from markets which now pro- 
duce only $49 million. To recover its costs, such 
a SAC ceiling would just i fy  rates ~ 
than these presently be/n8 c h a r t ~  by Wi|- 
llams in markets already found to be noncom- 
petltive. 

Williams' SAC has further flaws. I t  reflects 
costs of movlnli some intrastate, as well as 
interstate goods Cir. 12987). fn addition, I t  
deals with the t ~ r a l l z e d  cumulative cost of a 
hypothetical new pii~'llne sendng all of the 
captive markets (Ex_ 81. p. 5). The ~ tells 
us n o t h ~  about the ~ of any 
part icular  rate to or fn0m any of the captive 
market~ 

Wll l lan~ ~ that  the burden is on the 
shipper to request a SAC analysis for any par- 
t icular movement on Will iams'  system (Tr. 
12845-12846). The statutory burden of proof is 

Wil l iams to wove  that  i ts rates are "just  
and remonabW'.  49 U.S.C. 15(7). A rate "cell- 
i n i "  which forces sh ippe~  to envb/on and 
quant i fy  hypotl~Ucal  new pipdines  in order to 
dmllellSe rates Is an evasion of that  I~¢den. 
Indeed, Will iams'  approach could create a sub- 
stanUal deterrent to shippers ever at tacking oil 
pipeline rates. Such a result has no basis in the 
statute, the regulations, or any FERC prece- 
dent. 

3. Failure to Allocate Any Costs in .amy Way 

The rates in IEme pertain to interstate move- 
merits of refined petroleum products. Williams 
also carries intrastate  shipments, and its M@ds 
include presently irrelevant shipments of crude 
oll and propane. Despite these boundaries on 
the case. Wil l iams made no effort to separate 
its interstate costs from the intrastate,  or the 
"products" costs from the crude and propane. 

Once ~ the company argues that  the 
rates are just and remm/~lble so Ioc~ as its 
~ d - c e t H n s u  tests arc sat i red,  and there 
is no need for any kind of allocation. For the 
reasons shown above, these tests do not prove 
the lawfulnms of the rates. Moreover. the floors 
and ce i l l n~  are esoedally useless for the pur- 

of so~cing mat what counts from what 
does not. Wil l iams'  cost of service "cellinff" 
reflects costs from all sources, unallocated as to 
interstate,  in t ras ta te  or product, and i ts "floor" 
similarly lumps together inte~Jtate and Intra- 
state costs CYr. 12735-36; 12982). 

Williams says that all cost allocation is 
merely "accounUr~ manipulation" ~ "inher- 
ently arbitrary" (Br., p. 49). But these alleged 
weaknesses do not justi fy regulation in a vac- 
uum. whereby the Commi~ion I m o ~  nothing 
about the relevant universe of costs involving 
par t icular  oll pipeline ra te  increases. Why 
should rates for particular captive Int~nttate 
markets, for example, be set under numbers 
which include unknown amounts linked in un- 
known dorrees to nonjurbdktional or Irnele- 
r a n t  t raff ic? Shippers  in these par t icular  
noncompeflUve i n t e s t a t e  product m a r k e t s ~  
t h e v e r y  ~ y e ~  the ~ e  rates to he s~. 
hece~should not have to pay more than their 
share of cost~ 

Without trying to clear away the irrelevant 
tests, so as to focus on what is really in Issue, 
there is no place to start .  Will iams should have 
made some at tempt ,  under same method, to 
separate the chaff from the w h a t  for regula- 

198S ICC LEXIS 2.~4 I t  p. 54. 

¶ 6 3 , 0 1 6  F.d..V en,rn aul lw 
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tory purposes; It failed completely to do m 
here. 

In  contrast  to W l l l i a n ~  Staff  and Texaco 
saw the need to allocate cmt% but  did so on • 
volumetr ic  bmL% tnmtln~ every  barrel as  c o g -  
ing the mine.  no m a t t e r  how fa r  i t  m y  h a w  
travefled. See E ~  120. p. 1 7 ( S t a f O  a n d  E x .  86 ,  
p. 19 (Texa~ce). But distance cannot  be so 18- 
noted. W111iams transports  "pet roleum prod- 
ucts f r o m  v a r i o u s  origins to n u m e r o u s  
destinations in an  ~ t m . d v e  service a rea  in 
Illinois, Iowa, I(m~sa~ MlmmsoU~ Missouri. 
Nebe~ North  Dakota ,  Oklahoma,  South 
Dakota  and l~lsconsln" (Ex. 1. p. 4). "The 
larses t  par t  of WlllJms~s' bus~ness is the  trans- 
portaUon o( petroleum products . . .  f rom sev- 
eral  major  re f in ing  centers  to des t inat ions  
scat tered th r~ i rhon t  I ts  service a r ea"  ( / d ,  era- 
phads  added).  I t  is undisputed tha t  W~lllams 
o lperam more than 8,000 miles o/plpel ine (Br.,  
p. 1). 

w m l a m s '  p r /ndp ,  d w/mess  recngn/zed that  
the  company ' s  ra tes  a lmott  invar iably Increase 
wi th  dis tance (Ex.  3, p. 42) and i ts  rate struc- 
tun~ has lon8 been g~mmrally d ~ t e d  
(Br.. p. 57). The  Sud('s evJderJce recognized the 
impac t  ~f dis tance on omt~L Mr. Penix's 
gem, while restin~ on the pure volumetric ap- 
p r o a c h ,  n e v e r t h e l e s s  a c k n o w l e d g e d  t h • t  
a p p ~ d m a u ~ ,  8 0 S  of w m l a m s '  c0st o~ s e r v i ~  
is distance-se~tive (Kv. 122. c ~ .  1. rows 7-8; 
E ~  82. p. 2 0 ) / T h e  S t a f f s  ~ Pr ide  later  did 
par t icular  a lMcat iom involving Im 'ce l -mi l~  for 
most  of the  t rm~por t~ t ]oo  costs; bu t  she 
s tar ted wi th  Mr.  Ponlx's u n i v m ~  which, as  
noted, was itself produced by  u s ~ q  the  de~ec- 
t i r e  v~lumetrk:  method. 

This  ~ WHHan~'  fai lure to 
allocate ~ o0upled with Staff and Ta- 
aco's decision to m e  pure volumetric meth- 
~ no me~nlnlp'ul hasls fro" even a 
" f l t ~  c u t , "  w h e r e  W J l J i m n s '  i n t e r s t a t e  pe '~Juc t  
c a ~  could be separated from 
c m t ~  Because thece is no way to t ake  this f l r~  
step, there is c e r~ In ly  no way to construct  a 
"ro te  d e ~ , "  which would address m b ~ l a r y  
q u m t i m ~  about  how much o~ the  re levant  
who~ g ~ u i d  be borne by whom. 

4. De Facto  D e m g u l a t l m  

As noted. Wil l la tm'  short-ran f i ~ r s  mm so 
unnmligicany low that they would conceded~y 
d~ive a pipeline out d tmsimem. The  $176 rail- 
,on hypothetical new pipeline (which no me 

wants  to build) is so high as  to authorize a 
3 Q ) S  price increase In marke ts  which are  al- 
rem/y noncompetit ive.  

These overly low floors, together with the 
excessively high ceilings, produce a range so 
w/de as to practically deregulate the prlces. 
The  Commission has already •u thodzed  mar- 
ket ~ rates  in mmm where Wil l iams lacks 
marke t  power (68 F E R C  | 61,136; 71 F E R C  
| 61.291). specifically aPl~'ovin$ "l ight  handed 
regula t ion  in markets found c o m p e t i t i v e "  
(Oplnloo 391, 68 F E R C  • t  p. 61,695).  To  do 
the  same thing ~ o r  the  noncompeti t ive 
rnarkets--gands FERC's l :~ lc l~  on end. The 
Commi~on directed this proceeding "for the 
purpose of establishing base ra tes  for the  
{twelve] marke t s  where Wil l iams has  failed to 

that i t  lacks market power" (Opinion 
391-A. 71 I~ERC at p. 62.149). "]'he agency 
cannot trove meant by this langm~e to turn  
W1111~Fts' p r i c i n g  o v e r  to  a ~ 50 brQ4u:J that 
i t  e s ~  no rates and creates a/most no 
regulation. 

The Imrden is upon the company to prove 
the j u s t n e ~  and rusmmbleness  o / i t s  rates. 49 
U.S,C. IS(7). Noth/n8 in th/s recm'd allows for 
examination of the  rmmmabk,  ness ~ any indi- 
vlduLl ra te  proposed by  W111iams. The  coen- 
party's ~ on the bread range created by 
the low ilk)ors and htsh  ~ fedda to carry 
tbe  burden, a'r~ floors and c e l l ~  do not es- 
tablish jtmt M d  remmcmble b m e  rates for tha 
ne~:mnpetltive markets. 

Williams points to certain langua~ in Opln- 
ion 391-A as  s u ~  support ing Its flo(x's 
and ce i l inp :  " [ t | b e s e  issues can also be comid- 
e*~d. for example, by  emunining tha  cost and 
revenue coatrlbutlom of relevant services or 
marke t s . "  71 F E R C  1161,291, a t  p. 62.146 
(1995). This  sentmtce ~ in the context o( 
price discrimination quesUcms, and in any 
e v m t t  ~ n o t  s e t  o u t  s o m e  m~r ic  f m ' m u ~  fo r  
just and reasonab~ rater .  Nei ther  the  languase 
net  i ts  pa ragraph  says  anyth ing  •bout f i o t~  
and ~ co tmr th t ed  marke t  pricing, or 
m i n i m u m  mini m m d m u m  l e v e ~  

The C m n ~  did s • y  that  i t  hnd not pre- 
judiled Will iams '  method, and  that  the pipeline 
could "prmem any method It chooses for reTir- 
ing at Just mM ~ rotes for the markets 
we l=ve determlm~ to be nonC~nlX~tltlve '' (71 
F E R C  • t  p. 62,148). W i l l i a m s  has  now 
" 'presented" tha t  method; it has  bee~ tr ied and 

s T m m ,  l l ~  Ira. v o i m n e t ~  aJIocaUon becaum 
Wil l iams b an  "opea stock'" pipeliae,  mine  bareek do 
not  t ravel  the full tariff  or " b o ~ "  d~tance ,  ami  the 
e x K t  d i s tm~e  t r tv t l l ed  I ~  m o k c u l ~  in any  ImrUcu- 
tar ~ is tmkaow~  Notwlth~Umding t h ~  "open 
s t ~ t "  olm-xtiQe~ the Ixeduc~ do wnemlW t r ~ ' l  
ab(mt 94  peftsmt of the dis tance shawo on the tar iff  

IrERC 

( E ~  3, p. 24). WIIBams' "'open stock" smsdce differs 

m~kst  prov~Uoo'" (/d.) Texaco did not dispute the 
fact tha t  the average b0rml  travels  369 miles on 
Will iams CTr. 12962-63). and foe inters tate  move- 
ments  to the twelve captive nmrkets  In Imue., the 
averaSe Jensth o /hau l  Is 445 ml lm ( E L  3, p. 17). 

¶ 63,016 
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found wantimL Perhaps all of the details of 
tradit ional  cost allocation may not be required; 
but  something beyond t h e ~  8enerai floors and 
ceilinS~ is ne t ' e~wy in order to find tha t  par- 
t icular  rates in the particular twelve noncom- 
pet l t lve  markets are just  and reasonable. 

I l L  Fa i l u r e  of  S h o w i n g  am to  C r o m  Sulxtt- 

The Commission directed "par t icular  atten- 
t ion" be s i ren  "'to the allocation of costs be- 
tween the competi t ive and noncompet i t ive  
markets to ensure that  the customers in the 
noncompetitive markets do not subsidize cus- 
tomers In the competi t ive market"  (Opiniml 
391 .68  FERC at  p. 61.695). The agency later 
explained that  there was no "sJnl[le sanctlvoed 
method" for r e ~ v i n g  the question: the task 
could involve cost-of-service or point-to-point 
cost allocations, or. alternatively. "examininli  
the cost and revenue contrtbuUons of relevant 
services or markets" (Opinion 391-A, 71 F E R C  
at p. 62,146). 

Will iams argues tha t  because " the  rates for 
each movement on Will iams . . .  make some 
contribution to overhead. [fixed costs] the ship* 
per~ to the less competi t ive markets are, by 
deflnitio~, not subsldtzJ~ throe to the 20 work- 
ably competitive markets" (Br., p. 68). The 
pipeline cites no FERC case for this self-an- 
nounced "'definition." Tha t  discounts have  
been "recognized as benefi t t ing capt ive cus- 
tome~,  so long as the non-competitive custom- 
ers contr ibute  something to carrier costs" 
(Opinion 391-A; 71 FERC at  p. 62.146) does 
not decide the issue. That  ~ o n  was not in 
the c ~ t e x t  d ~ subsidy allegations (ld.). 
Mm~over. the statenumt simply acknowledges 
tha t  any contribution constitutes a benefit. 
That "something" is better than nothin8 does 
not mean tha t  "some" contribution, no mat te r  
how small, automatically eliminates any ques- 
tion o( c r o s  ~ l~ ld iza t im~ 

If  the captive customers contributed 99% (3/ 
the overhead, while the competi t ive custome~ 
contributed 1~,  the captives would be bcartnl[ 
an apparently disproportionate share of the 
costs, and seemingly cross subsidL~lng the 
othe~ Of course, competition lawfu l~  en te~  
into the design of the rater~ and on an appro- 
priate showing, that con~idefation might  even 
just i fy  a 99/1 a~]llnnumt. The issue Is one of 
degree; but that  is for case-by-case develop- 
ment. as a particular pipeline shouklefs its 
burden. I f  there is a simple automatic test for 
c ro~ subsidization on oil pipelines, the Com- 
mludon has yot to annotmc¢ it. 

Will iams'  case as to the no~-exi~ence of 
cross subsidies comlsted almost entirely of re- 

¶ 63,016 

peated conclusory and unpartlcularized asser- 
tions: tha t  i ts rates were just  and reasonable 
because they were set by competi t ive consider- 
atlm~, because everyone coetributed some- 
thing to overhead, and because they were 
within the allegedly decisive floors and cetlins~. 
None ~ Willlams'  rates "are below the appro- 
pr ia te  measure of the associated marginal  
co,As. Hence . . . .  ~ ¢ f e  are no 'cross subsidies" " 
(E~c 1. p. 33). Differences were not c~t-hased. 
and some "are justified solely by competitlcm '° 
(ld.). Captive markets were not being "held 
responsible'" for any revenue shortfall; "'[i]t is 
Wil l iams'  position that  rates to all of its mar- 
kets should make as much of it contribution to 
Williams' overall revenue requirement as com- 
peUtinn will permit"  within the ~ lind ceil- 
Ings (Id., p. 32-33). 

Williams" economist spoke in similar general- 
ities: Will iams "set rates that  take into account 
the competition i t  faces in all 32 markets that  
It serves" (Ex. 30, p. 13). He rne~tioned the 
"Level of comDetitivefte~" and relative shipper 
influence as a m o ~  the relevant factors (Tr. 
11327-28). He did not explain how the com- 
pany took "account" of competition in any 
particuhtr market, what the level wa~ nor did 
he describe what com;tituted "s ign i f ican t"  
competition in any market, or what rates were 
"'somewhat h i shen"  

Will iams'  witnesses never came to grips with 
particular prices, part icular places or particu- 
lar competition. If  competltio~ ju.~tifies differ- 
efltlais, there must he at  least some detnil~ 
What  c~npetlUon? How was it accounted for? 
What  caiculaUom and j u s t s  were made in 
setting particular prices? The company never 
addressed these or other details, but was in- 
stead ccmtent simply to reiterate general pr im 
ciples: e v e f ~ h i n 8  was all right because of 
co tYt~ t ioo ,  b e c a ~  of "~rf ie" cont~bution to 
0 ~ .  and because of the flco~/cellings. 

In 1991. the noncompetitive markets ac- 
counted for 38% of the relevant interstate 
product volumes, while contributing 46% of the 
relevant l ~ e n u e  (IV. 12928-30). Williams con- 
tends tha t  ~ surface dispari ty can be ex- 
plained by "different ia l  pr lc lns ."  whereby 
rates were "driven down" In the competit ive 
markets, where there are more alternatives for 
shlppers Cir.  12931-32). But despite Williams'  
burden, the details of tha t  ratemaking are not 
here. To find no cross subskflzation in these 
circumstances wcmld ~ Will iams'  rates 
~ l e l y  because the company m ~  they are valid.  
Tha t  is the antithesis of "part icular  at tention." 

Fech~l E m l W  Guldd lnm 
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which the F E R C  ordered here (Opinion 391, 68 
F E R C  at  p. 61.695). s 

IV .  O t h e r  lsmaes 

A. lntroduct im 

AS explained. Williams rested entirely on i ts  
"floors'" and "ceil int~" theory as  ~ m i f y i n g  the  
rates  in issue. Because tha t  case failed, var ious  
other issues need not be decided here. But re- 
mand  is alway~ pmsible, especially where, as  
here, the questions are ones of first  impression. 
Mm~over, Will iams could s ta r t  • new case with 
a new filins, where some of the  present  ques- 
Uons mlsh t  wen recur. In  the  interest  of I~SS/- 
hie future  efficiency, I add this  "Other  Issues"  
sectiml. 

B. Cast o f  Service Issues 

1. Tes t  Year  Adjustment  
Wil l iams and Staff  s t ipulated to a cost of 

service of $239.3 mllll~l, uUllzlng 1991 as  the  
test  y e a r  (Ex. 113). Texaco urBes 1990 as the  
approlx ta te  test  year,  ~ tha t  for every' 
year  between 1990 and 1994, wi th  the excep- 
Uon of 1991, the  vo lumm leaving Williams" 
system,  ~ c e e d e d  the  voaumas received by the  
company (E~ 9:, Br., p. 16). WiUiams could not 
effective~y explnin this situatloa fTr.  10630, 
12720). Texaco sees this  ~ as  
sii.dficant revenue to Will iams,  and seeks as  • 
ndn /mum an  adjus tment  to the  1991 cost of 
fro'vice to •ccotmt for It: the  difference between 
volumes in and volumes out between 1990 and 
1992 should be averased and credited to the  
stipulated cost of service a t  $.53 a gaIIen (Br., 
p. 16; Reply Br., pp. 6-7). This cadculatlon 
would reduce the stipulated cmt of se~lce by 
$1&875.400. 

A ~ " t e s t  y e a r "  fn idy  ref lec~ typical  
ac t iv i ty  on a o~ml~ny ' s  pipeJine. The  d i s c r e p  
ancy between the  excess volumes in 1990. 
1992. 1993 and 1994. as  compared to 1991. 
demands  • correction. For  the f ive yea r  period 
(1990-1994), the  overage is typical ,  not  a typi-  
cal. 

I t  is permbslble to make adjustments to the 
cmt  of servico c a k u l a t l m ,  if  a par tk 'u lar  esti- 
mate reflects a substantlal devlaUm from ac- 
tual numbers  tha t  would result  in unreasonable 
rates. Southwestern Public Service Co. v. 
FERC, 952 F.2d 555, $58 (D.C. Cir. 1992). I t  
is a h o  c o n g g e m  with  Cemmlmion I~llcy to m e  
d a t a  out_qde the  te t t  yea r  in crees  whece thece 
are "known and measurable  chanlim of a sub- 
stanUal nature" .  N•Uomt/ Fue/ Gas Supp/y 

Carp.. 51 F E R C  1 61.122 (1990). The  burden is 
cm Wllllams to demonstrate  why an adjus tment  
should not be made; in essence, to explain why 
these o v e r a t ~  occurred. PUNIC Service Co. of 
Indlama v. FERC. 575 F.2d 1204. 1216 (5th 
Cir. 1978). As noted, the company has  no such 
eaplanat lo~ 

I f  i t  is later necessary to use the stipulated 
$239.3 mil l ion cost of service, that flsure 
should be adjusted to reflect the average of 
e~cess volumes released from Williams" system 
between 1990 and 1992 at $.53 a iallon. The 
appropr ia te  cost of service would then be re- 
duced from the st ipulated $239.3 million to 
approximate ly  $226 mllHon. 

2. The Sett lement 

Or l~nal ly  Wil l iams and Staff  submit ted  
f lkt inl i  evidence concerning various cost of ser- 

Issues. as  ¢•lcuinted under  the  Opinion 
154-B m e t h o d o l o g y  (31 F E R C  161,377 
( Ig65)) .  As explained, the  Staff  and  Will iams 
later  s t ipulated to a cost of service (Ex. 113). 

st ipulation reflects compromise  on basic 
elemonts embodied in the  cost of .,--vice. In- 
dud in8  depfeul•tie~, accumulated deferred in- 
come tax (ADIT) ,  deferred eandnEs, ra te  of 
return,  ra te  base, allowance for funds used dur- 
L'~ cons t ruc t im and a m o r t / ~ t l o n  (EX. 113, 
pp. 1-2; Wil l iams '  Br., pp. 36-37; Staff  Br., p. 
17). 

Texaco arlmed that  under  Its "filed rate  doc- 
t r ine"  theery (see infm),  cmt  of service was 
i r re levant  and immater ia l  (Tr.  10568, Br., p. 
22). But If this theory was  rejected, Texaco 
took the p m i t i m  that i t  could then revive the 
S t a f f s  orisinal cla/ms and  arllue all elements of 
cost of seodce  (Tr.  12509). Because Williams 
failed to ixove Its ra tes  to the  noacompetltive 
marke t s  to he ~ m  and reasonable, there is 
certainly no requirement  for fur ther  antly~is of 
Texaco'$ a t t e m p t  to embrace the S t a f f s  case 
for b E k - u p  defemdve use. 

The stlpulaUm, as adjusted supra, seems to 
be a just  lind remonable sett lemont of cost of 
service bsues.  The  Staff  and the  pipeline were 
adversaries,  who bargained a t  arms' lens~h. 
The  st ipulatinn detai ls  a " ldve and take"  be- 
tween the  parUes and comprmnise on all rele- 
v a n t  component-  Each i tem is listed and the 
spedac areas of cempremiso are fleshed ~at 
(See Ey, 113). Nothing In Texaco's remaining 

would be sufficient to jus t i fy  sout- 
llinl[ the  set t lement,  if  i t  were necessary to 
reach the  q u e ~ o o .  

e WllUams" m m  have collmmm+ due to the l a l l ~  
041 + Its floons/ceillnls. Since the ~ th.emL-Im I n  
dde~v+,  there Is I m  d l p ~ I k a ~  to q ~ m s  e( 
~ l m  allqled~ e m ~  by them., and 

FI~C Reports 

thus m need far d~cmsion ~ wllnmm" evidence ~r 
"avonwes'" a ,d  " ~  ~ ' "  ~up~,edb' 
showinl fame hanmmmlem relaUomhlp between the 
cemm, tllJvt and nononpe~tlve madtets. 

163,016 
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3. Rate oL Return 

The st ipulated real rate of. return o~ equity 
is 9.9 • (Ex. 113, p. 2). Ortstnany. staff recom- 
mended a 9.55% real equity return, whereas 
Williams" witness Dr. Kolbe recommended 
10.5% (Will iams'  Br., p. 37; Ex. 116). The rate 
settled on reflects a number close to the mid- 
point of the above ranse. The Commission has 
endorsed this approach in dealing with rate of 
return and other cost estimates. See e4r., Tea- 
nessee Gas v. FERC,  926 F.2d 1206, 1209 
(D.C. Cir. 1991); Nor thwest  Pipeline, 71 FERC 
161,253, at p. 61,992 (1995); Vermont Yankee 
Atomic Electric Co.. 40 F E R C  I61.372, at  p. 
62,192 (1987). 

Texaco advocates staff's original 9.55% real 
return on equity, Instead of the stipulated 9.9% 
(Br., p. 22; Ex. 116). Rate  of return is far from 
an exact science. Nat.ional Fuel  Gas Supply 
Corp., Sl  FERC |61 ,122 ,  a t  p. 61,342 (1990). 
Texaco's unfocnsed urBinir of a different per- 
centase, without any reference to i ts s t r e a ~ h s  
or weaknes~s- -and without  any evidence of 
it& ovm---would not warrant a refusal to accept 
the barsained-fm" rate. Texaco has done noth- 
in8 more hem than to refer to the Staff's earlier 
podtlon~now abandoned by its own spomo¢. 
See Vermont Yankee Nuclear Power Corp. v. 
NRDC, 435 U.S. 519, 553 (1997): " . . .  It is still 
incumbent upon lnterveoor5 who wish to par- 
t icipate to structure their  participaUon so that  
i t  Is meaningful, so that i t  alerts the ailency to 
the Interveaor~' position and contentions." 
Texaco has offered no meanin~ui support for a 
9.55~ real return on equity (Br.. pp. 10-13, 
22). 

4. AD IT  and Defes~red Ea r t h ,S  
Texaco q u a r ~ l s  with Dr. Ko113e. a ~ ] l a m s '  

witness (Br., pp. 22-23), who made certain rec- 
ommendations cmlcefning the t rea tmeat  of 
ADIT, and ~:ldiUons to rate base to account for 
"deferred earninl~" (Tr. 11577-78). The stipu- 
lation makes no use of Kofbe's views on these 
issues; i t  does not increase rate base by any 
"perceived shortfall" relat ive to wil l iams' cost 
of equity (Ex. 113, p. 2). 9 wil l iams' Ix ief  (p. 
38) acknowleds~ 

Nor are Dr. Kolbe's recommendations re- 
flected in the Stipulation between Winlams 
and Staff. Hence, although Williams believes 
that  Dr. Kofbe's recomnmmdations at~ eco- 
nomically sound, Willinms has not asked tha t  
they be implemented In defense of the rates 
at  issue in this proceedinlL Accm'dinfly, 
there Is no rensm whatsoever why these rec- 

ommendations should be addressed by Wil- 
liams, by Texaco (unless Texaco believes 
they shoed be implemented in this case) or 
by the Presidinlr Judge. 

In any event, the Commission mandates the 
trended original cost methodology, which en- 
compasses some deferred earnings in the calcu- 
la t ion of rates. (Opinio~ No. 154-B). The 
st ipulat ion handles deferred earninss In a man- 
net cm~lstent with Commission precedent (Ex. 
113. p. 2). and does not live up to Te~aco's 
fears. 

Texacu's concern tha t  usln8 Dr. Ko]be's 
ADIT  recommendation will increase the rate 
base (Br., p. 23) is especially IIl-fcunded. ADIT 
is normally used to reduce a company's rate 
base. Kolbe would have eliminated this reduc- 
tion. The stipulation f la t ly  rejects Kolbe's 
view, and oct Its face, employ5 larEe sums of 
ADIT  to reduce rate base (app~glmate ly  81 
minion dollars) (See, Ex. 113. a t  Schedule 2, 
Ln.28 and Schedule 3, pp. I-2, Ln.13). 

C. Other Tes~ce lssues 

I. The Filed Rate Doctrine-Reveaue Method- 
o t e e y  

Thrcu~out the case Texaco urged the "filed 
rate" doctrine, as somehow directing that W11- 
l lams'  revenue pfoJecUons created a cap for 
ratemaklns.  Because Wil l iams failed to prove 
Its rates to be just and reasomtble, there wculd 
ordinarUy be no need for s.4J~d[catio/1 of this 
"filed rate" defense. However. Texaco's persis- 
tent  belief in this theory susgests its likely 
reappearance. For tha t  reasea, I discuss its 
merits, 

Texaco says that a " l~b l i c  ut i l i ty Is limited 
tO the lower of i ts cnst of service or the reve- 
nues generated by the rate i t  files" (Br., p. 23). 
Because Williams" rates were projected to pro- 
duce revenues below its cost of ~fvlce ,  the 
"filed rate" doctrine supposedly omver ts  those 
revenue pcojectkms into the equivalent of a 
cost of service ceiling (Br., pp. 23-24; Reply 
Br., pp. 7-8; Tr. 12734-35). 

Under  this theory, Will iams could not charge 
rates that would yield more than its projected 
revenues, Here, the adjusted cost of service is 
$226 mlllioo, whexeas the revenues Williams 
projected for the year 1990 ~ estimated at  
$145 million (Ex. 6). Texaco thus arsues that 
the cnst of service shouid be treated as thoush 
i t  were $145 million, as opposed to the $226 
million (Br., pp. 23-24). 

! 

g Dr. Ko~be first r~-omm~kd that the mammt 
oL any test year "shortfall" relative to Williams" esst 
oi equity should be added to the Opinion No. 154.8 
"'defen-ed exmln(ls" aco0unt, so that "investors have 
a falr ofqmrttm/ty to exrn thelr c~t  eL caldtal In the 
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Ionlf run." EL 68, PO. 6-7, 67. Dr. Kolbe's second 
~ t l o n  was that ADIT should be deducted 
from WIIbmm' rate base only if. and to the extent 
that. they have been funded by shtppe~ ld.. pO. 7. 
68.69. 
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There  has  been a l e ~  tradit ion a t  F E R C  of 
cost-based ra temaking  )°. Ahhoush the te rms  
" revenue  requi rement"  and "cost  ~ service" 
are  somet imes  used Interchangeably. there is 
no author i ty  in tha t  long history for ever  using 
a c o m p a n y ' s  "revenue project ion" as • 
r a t emak ing  ceiling. Indeed, Texaco's  own wit- 
hess testified that in a typical gas  pipeline 
case. one would leek at  cost of service in order 
to determine a pipeliue's revenue requirement  
(Tr.  12214). 

Shortly af ter  filing the rates  in issue, Wll-" 
I lams submit ted  a volume of " top  sheets"  (de- 
tailed se t t lement  papers)  to the  Staff  (See Ex. 
92). Those documents  included a revenue fore- 
cast (ld. at  W I I  12329). w)m'e "Wil l iams pro- 
jected wha t  i t  thought it would earn  on these 
new ra tes"  Cir.  11108). La te r  in Phase I ,  Wil- 
l iams '  t e s t i r n ~ y  reflected a s imilar  ix~dlctlon 
(F.~ 6). Texaco relk~ ou these projectlons as 
t r l g i ~ i n g  a "fi led ra te  doctrine" cap (Br., p. 
z4). 

The "fi led ra t e"  doctrine prohibits • resu-  
inted ent i ty  from chariltng rates for i t s  service 
other than  these on f l k  with the app¢opriate 
relluintory aSeacy. Arkansas  Lou/siana Gas Co. 
v. Ha//, 453 U.S. 571, 577 (1981). The  rule 
prohibit ing retrmctive r a t emak ins  is derived 
f r o m  the  f i l ed  r a t e  doc t r i ne .  T h e  ru le  
" b a r s . . . t h e  C_~mmisslou's retroact ive substi tu-  
tion of an  [already filed] unremonably hild~ or 
low ra te  wi th  a jus t  and reasonable ra te . "  City 
o[ Piqua v. FERC, 610 F.2d 9.50, 9.54 (D.C. 
Cir. 1979); see Arkansas Gas C~,  453 U.S. a t  p. 
578. E v e w  ra te  at  issue in this proccedini  has  
been filed by  Wil l iams with the Federal  EuefrY 
Rellulatory Commis~on.  (see e4r., Ex. 90;, F.~ 
91). No pa r ty  in this  ease is requestin8 tha t  the  
Commission set  rates retroactively. The  filed 
ra te  doctr ine in no way supports  Texaco'$ use 
of Wil l iams '  revenue pro)ectinm as a ra te  caP. 

Williams' revenue projections do not cemt l -  
tute "filed rates." The top sheets do not ilo to 
the Secretary's office and are "never  officially 
filed wi th  the  C o m m i ~ o n "  Cir.  11113). They  
set out I ~ f l o n s  which are take~ by the pipe- 
line "for  disou~mt/set t lem~t  ptalpm~ o ~ / "  
(Ex. 92. p. W I I  12177"). Nor  were the top 
sheets required; they came into existence only 
b e c a u s e  t h e  S t a f f  requested them (Tr. 
IIIII-13).  ~Ari]Bams s ta tes  tha t  I ts  revenue 
projections were o~fered to Staff  in Phase  I of 

proceeding, only to show tha t  i ts  Rvonues  
were es t imated  to be below its test of service 
(F,x. 92; Tr. 12212). 

Nm" do the revenue totJds constitute "rates." 
See. e.i.. section 6(1) ~ the Interstate Com- 

merce Act. requiring public posting of sched- 
ules showing " ra tes .  fares, and c h a ~ e s  for 
transportation" (emphas i s  added) .  See 18 
C.F.R. §341~3(bX7), requir ing tha t  for oil 
pipelines, " [ r l a t e s  must  be stated explicitly in 
cents, or in dollars and cents per barrel or other 
specified uni t ."  A company 's  total es t imated 
8 rms  from ~ t i m  is not a price "for  
~ t l m "  and is certainly not set  out in 
dollars per  specified unit. 

The  only documents  which qual ify as  "fi led 
ra tes"  in this pcoccedinu are Wil l iams '  tar iffs  
(Ex. 90;, Ex. 91). T h e ~  tariffs  do not contain 
revenue proJectlon~ 

Texaco's  reliance on F P C  v. Tennessee Gas 
Co.. 371 U.S. 145 (1962), Is unfounde(L Tennes- 
see made  no numtion of revenue projections, 
requirements  and /o r  0 w i t  m e  as  ra te  ceilinlrt 
In replacement  of • company 's  cost of fro-vice. 
The  Court 's  rct'erence to • company's responsi- 
b i l i ty  for Imses. when i ts  "fi led r a t e"  was inad- 
equate ,  does not apply to rev~tue  fo~casts .  
WUliams is not a t t empt ing  to m a k e  up for any 
pas t  shortfall by  request ing a retroact ive rate  
(Br.. p. 23). As shown, supra,  the revlmue pro- 
jocUon is not • "fi led ra te ."  The  ra tes  flied with 
the  C o m m l s s i m  by Wil l iams in i ts  tar i f f  ~ e e t s ,  
like the  gas  pllx, line'$ in Tennessee, are the 
"'filed ra tes"  a t  issue here. I t  is these ra tes  that  
W311inms must  prove to be Just and remenable.  

2. Joint  Ta r i f f  Ra tes  
WUlian~ and other pipelines move  certain 

volumes between particular points on each 
o t h e r '  lines under  "Joint ra tes ."  As here rele- 
van t ,  the  shipper  pay~ ~ l l l lmns  the total joint 
ra te  set out in published tariffs. Williams keeps 
Its poctlot~ and  remits  the balance to the con- 
nectinS carders .  The  respective shares  are 
called "divis lon~" 

Texaco argues that  these total Joint tar iff  
collections (said to be $1&9 million) should be 
deducted from Wllllams'  cost of service (Br.. 
pp. 25. 36-37). appmmttly o=1 the theory that  
t h e y  exceed Will iams' revenue projection. 
which Texaco sees as a "filed ra te"  cap on 
collections. As shown, the revmue prvj¢ction 
cannot be so tran~ormed, and this upect  of 
the joint rate challenge fails. 

Texaco also c h ~  the respective "dlvl-  
s t ~ "  paid out of the ~ n t l y  earned proceed~ 
as not su f l l dmt l y  dctatled or Justified on this 
recm'd. There  i$ a dispute about whether  this 
divisions challenile Is cognizable in a section 
15(7) ra te  case. Sectlons 15(3) and 15(6) of the  
Act  do envislon particularized adjudication ol 
disputes about joint ra tes  and division~ Tex- 

m See. e4'.. Fa rnm Un/e~ CenUz/ 
Inc. v. FERC. 734 F.2d 1486. 1502 (D.C. C~'. 1964) 
cert. denied ~ b  ham, WlHJan~ Pipe LL~ Co. v. 

FF.RC 

Fsrmm Un/ion Central Eao'wt~. 469 U~S. 1034 
(19S4~ 
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;K't)'~ pr.tt ' , , t  in the instant ca,~c ctmcc~dedly did 
m;t cmbcm:c i.e~m.'~ involving the jmnt rates  
(Tr.  12790). Moreover.  a t  least (me order of the  
former  Pipeline Board made clear that "o~dy 
Wil l iams '  port ion" o( a proposed new joint ra te  
was in imue here. Williams Pipe ~ Co.. 57 
F E R C  162.026. a t  p. 63.034 (1991). In  these 
circumstance, a proceedinli under sections 
15(3) and  15(6), t r i 8 8 e t ~  by  a Texaco com- 
plaint,  migh t  be more appropr ia te  for specific 
challeng~ to the jc/nt rates and dlvisiom. 

3. Jus t  and Reasonable Rates (El Dorado. 
discrimination,  etc.) 

Texaco a rgues  tha t  because El Din'ado is 
grouped wi th  s e v e r a l  other K a n s a s  a n d  
Oklahoma origins, Texaco barrels  movin8 from 
its El Dorado ref inery to certain destinations 
are unfair ly charged the same rate as other 
lengthier  and more cv~ly r o u t l ~  (Texaco Br., 
p. 46). To  cun~ this  ailellcd impropr ie ty ,  Texaco 
seeks a rate reductlce.  

The  Stumping issue r abes  questions on i t s  
face. As discussed supra,  d i s t amm impacts 
cmt~ Williams i t ~ t f  has ofum admowlvdg~ 
(e.E., Tr. 12940-42). Indeed, the ptl~dine r~ers 
to i t s  *'existing and historic mllealle-semltlve 
ra te  s t r uc tu r e "  (Br.. p. 57). Yet  Wll l iams 
(asain resting on its l ~ x ~ / c ~ l i n ~  de~mse) 

cm~:L~h.'dly intrm:luo..d no u,,,t evident, t¢) jus- 
t i fy  the i~rouping (Tr. 130~). Why ~ould Tex- 
&co pay the same as other more distant, and 
presumably more costly shippers, whose goad 
fortune happened to land them in the same 
oriirin group? 

Should the Commission ~ that the floors/ 
ce i l ln~  are  not a simple mechanical determi-  
nator  o( all tha t  is r ight  in prk.'inlL them the 
next s tep will be up to Will iams.  I f  the pipeline 
wants  increases, i t  would have  to m a k e  a de- 
ta i l~l  showing as  to the  justness and reasona- 
bleness of such a proposal. On appropr ia te  
challenge. Will iams would have  to develop the 
rationale for and particularized evidence sup- 
porting any such group pricing. 

i V .  Conclu~on 

As to the twelve nm~ompetitive markets. 
V~illhuns failed to prove that its 
rates. ~ filed on January 16, 1990, are just 
aml remmmld~ ~ ratas, are theodore, cxn- 

The pipelino shall make a p l x ~ x ~ t e  re- 
funds for amounts co~ected over and above the 
rates  which were in effect on J a n u a r y  15, 1990. 
Penclinir rely new rate flUnlL WIUiams" base 
rates for I n ~  i~u'poses shall be thole latte~ 
ratmk 

I 
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