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Market Based R~maklna for Oil Pinellnes 
Order No. 572-A 

69 FERC ~ 61,412 (1994) 
affixed, Association oE Oil Pine Lines v. FERC, 

83 F.3d 1424 (D.C. Cir. 1996) 

The Commission affirmed its earlier conclusion that the 
Association of Oil Pipeline'e (AOPL) argument that the Commission 
had overstepped its authority under the ICA by precluding an oil 
pipeline from charging market-based rates until the Commission 
has determined that the oil pipeline lacks significant market 
power in the relevant markets, was a collateral attack on Order 
No. 561. Order No. 572-A also denied AOPL's arguments on the 
merits. 
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Market Based Ratamaklna 
for 0il Pipelines 
Order No. 572-A 

Order Denying Rehearing 
69 FERC ~ 61,412 (1994) 

Association of Oil PiPe Lines V. FERC, 
83 F.3U 1424 (D.C.  c i £ .  1996) 
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Order N~ STZ-~ Order Da~7~  Stehmr~ 

m~x~ ~ m~ah, m Am, Mok% Cha~, V~.k~ A. m~m~, Jam** J. 

0 , 1 0 c t d ~  28, 1994, the F e d m l  g n m t y  
S ~ u k t m y  ~ ( C o m m t m ~ )  ~sued 
Otdw No. 572 tn whick it s d o p ~  pmmdund  
n d m  ~ n . . .  ] d p d l m ' .  , ~ d l a , ~  ~w 
8 Cammhsian ftndin8 tha t  the off p ipeff~ 
ladm ~IZnffkan~ m m 4 ~  ixm~r s- the sdewu~ 
nwrlm~ t O~ N o . t u b e r  28, 1 5 ~ ,  the A m m ~  
t i m  ~ OU P ~  L ~ m  (AOPL) msd  s ngtu~t  
f w  rubem4ne ~ Oe~r  Ne. 5727 A o ~  
below, ,1-- Cmmutmkm d m s ~  t/as AOPL's r~  
qumt  f ~  n d m r ~  

In O~d~ lq~ ~ 1  [ F / g ~  S u m n m  ~ d / t ~ S u -  
~s tkm f ~ S S l ,  t ~  C o m m ~  s d o p ~  t o -  
tem 342.4(b) d t ~  ~ , ~ i ~  t n v ~ m  
t.hst: "Unti l  the csrrter eNsblidtm thst I t  Iscks 
mm'kst p a u l ,  tbem mtm w/ll be mIMoct to the 
applk:sb~ csd~8 levd undw t 3423." Osder 
N ~  $72 but~ ms ~ ~qutmmm~ by mqtdrk~  
ms m~ ptpdine to file an  apSdi~t tm f ~  a mar- 
ket p o w ~ ~ r a t h ~ t h a n a m t e  
fiUnS u m J a  t~e XCA. O ~  ~ e r  the ~ 
~ m  amehsSes tha~ the oU S ~ x ~  bc~s s l S ~ -  

n l c  ! 6~Jo, ( i s ~  

s 18 C,Y.L i ~ ( ~  

,4-, Ne~ $32. ~ 1 ~ 1 .  Itq. m 4 ~  

A - - R ~ J  
l m m u m l  

mll~mus 

kant maHm pomw fm tlw m in whlch It 
i x ~ e e ~  to chmlm ~ rates may it 
rue ~ ratm~ 

The C4mm/mim ~ u adls taa/  at- 
tacks on Osd~ N,~ 561 the arsument that  it  
had m n m z q q ~  its a u ~ m ~  under the ICA 
b~ S m z h x h 8  an aU S ~ p ~  f~mu c h a s U ~  
m a s k e t . b u ~  ra tm tmtfl the Cmmssbaton has 
datmmlnmf t l ~  the d l  ptpelbe lacks s~nW- 
cmnt sherbet pomtr ~ the rutevant mas4mt~ 

The AC~L m a / n w / ~  ~ ~ ob)ecckm dms 
not c m s t i t u ~  s u ~ s t m / s t w c k  au 0~1~  No. 
$61 bmam~ its ¢ k j K t ~  dora not fsfl within 
ths ds f lmi t~  d c d k t m ~  a t tack  ss "an ira- 
ProP" dza]]m~ to , pr~ ~llzmnt at- 
*--ixJd ~ a s~cmcNqs that has an 
Ind~xmcknt ~ ' ~  h av=rs that It dld not 

t oOrdw No, ~Wl% ~ k .  l~t~ta,, It 
c]atms tha t  It faired ~ d~ect im to an eatimly 
nmw ~ 'q/re deudlbd m a r k ~  pow~ appfl- 
ca t Jm f inns ruqa imm~ts  p e ~ m e d  t ~  the 
NOPR. '4  I t  c m c i m b z  "When t ~  ~ 

s- nqmam m u m  AOl~s nqums ~ nimm~z ts 

* naqum fm nhmdse m p. ~ cJtbe. Gm.,=~ 
1]J Mem~ lrubmt Pmctke | | 0.441-0.4,et 

4 Jr~ lut p. 4. 

1 8 1 , 4 1 2  
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rules [Order Nos. ~ I  and 572], addrem/ns 
different tol~a [ ~ k  and ap~J~at i~] ,  
share • fundamental flaw, and • cumm~tlnS 
p~rty coete~s that flaw in each rukmak l~ ,  
the psrtWs ~bjectto. in the *ec~d r u ~ a n ~ q  
does uot constitute • coflateral attack on the 
r~st r~lemaki~. ''s 

The Ccenmimon denies the ADPL's requNt 
f ~  rehNrb~ on the cdla te~l  atlaw.k ~ h 
was in Order No. 561 that the Cemmlmkm 
adopted section 342.4('o) of its rqu la t /om 
which p ro b e r s  an ~] p i p e ~ e  fr*m c h a r S ~  
market-beNd rates until the Commission deter- 
n ~  that it lacks sSID~flcant n ~  power in 
the relevant marke~ This wss notan issue in 
the pteuent rule~ p r o e e ~ ,  whkh 
adopted p ~ c e d ~  r e q ~ u  ~ to 
that determination. Indeed, the diffenmt pur- 
pae o( the rulemakin~ b ahown by the fact 
that if tbe~e wu~e no Ord~ N ~  $72, Order N ~  
561% requizement, cadifled in 8ectlan 342.40*), 
about the effectiveness of msrket4xaed rates 
wu~d roll sovern, l~oembele~ the Commi~ 
slan, as in Order N~ 572, will add~m bek~  
the AOPL's ce~tentioes on the me~t~ 

On the merits, the AOPL maintstms that the 
Commimiue has miacharsctet~ed Older N~  
561 u a pennimble , ~ v e r  im)am'u~ w l ~  I t  
is an imp~per ~tt@.mp¢ to ~ ~ ICA's. 
ra,,~ chamse ,cbe~m~ w~m,~ -,., ,m ~ Wa, 
• new rate purunnt to sectim ~ ) ,  ~ekd~ ks 
subject to ~ rev/ew u ~  metkm 
1.~7). The AOFL adds that  the appllca~m 
cmstitutes a rate filins beca--- the 
is iJ~tricably ~ to an ~ ~ ' s  a]b~ty 
to ~ maxket-bmed rate~ "I%e AOPL fu~- 
the~ malntalns that the Cammiuk~'s incuMb- 
te~t ~ t m e ~ t  d c c ~ t - I ~  and 
ra ta  is not justified because ~zipl~e~s em pro- 
tected by the l~A's refund ~ w i s t m s ,  ell plpe- 

line* misht tmw u e x l ~ d ~  pert~l of lost 
r eveues  tf the a p p ~ s t l ~  peuce~ l a s t  be~x~d 
the s t a tum~ ~even-nmth m s p e n s ~  period, 
8~1 the Commission h u  ~ffemd ~o ree~u why 
8hipspm's need StUtter protection from pre- 
sumed market fweea than the uta.tutory prute~ 
t i ~  frum potent.ladly m m o p o l b ~  rate,. 

The Commtmian denies the AOPL's reques~ 
for ruhmrb~ with rewect to the Cummlmkm's 
mJtuto~ authori~. An o11 plpeUne hu no 
rtsht to charse market-bued rate~ Rsthe~, an 
~I plpe~e - , u~  p e a , , ,  e u q ~ a l  prod that 
it is not a nmnelx~ m that the Cammluien 
can ensmu that pmsumed market forces are 
not the b ~ b  d effective rates for the tranJp~- 
tst/on ~ ail.6 The ~ ~*- sdopt~  the 
markm-bued mtemakins lXOCem u the proce- 
dure thst will e m b k  ~/1 p/pefln~ to lx~ve that 
they Isck nsnifkm~ mark~  pmeer tn the rele- 
vant msrlm~ and are thus ,mtiLled to an excep- 
t im  to. that is waiver frum, the 8 energ y  
~ q ~ l c s ~  lndeme n~h~d  ~ d  U~e mu~mum 
just and m u m ~ i e  rote ~ ~ . 7  
" l ~ t  th~ msHa~ power ~ ld]l af- 
fect the oil pWefl~'s sd~tt~ to char~  msrket- 

- binned ~ ~ ~ u .n . *  A O l q .  a r s u e s ,  c~n -  
vert the appflcstion into a rate fflln& It  merely 
a n  bsd  to such • fll~8, s I m p w t ~ t ~ ,  the 
Cmm~b~m hm nat ~ h ~ l e d  an off p/pel/ne 
fmm mak~¢  rat~ ~/nSs m n~uve~ I,. ceuts 
unde~ e / th~  th ,  ksdes /~  methad o~ a e o ~ -  
. e n ~ e  ~ 

It  ~. app~p,~s~  tha~ the ~ has 
treated cmt-beud rstes and market-b~ed 
ratm in s d t f fmnt  mann~ by alkwin8 sn oil 
p i ~ t n e  to file f w  c o s t - b s ~  rstes unde~ ~ec. 
tkm 6(3) uf the ICA but neulub'in8 an ~ p i l ~  
Ikw.to obea~m . ~ m w k ~  ~ de~rm/natJm 
befu~ it ross cbar l~  ~ rste~ I t  Is 
trim thst bath a m ~ i t m 8  e s ~ x i ~ m  to the 

s/d. ~ pp. 4. 5. The ~ P L  n~w tbst Jt im  

• n 8ppud bs tim D.C. CJmdt..~e A(~L v. P ] ~  
N~ 94.1M8 (Wed AUpm 5, 1994). 

6 Tesa~o v. P'f~-, 417 U.5. ~M0 ( l~ r4 ) ;  s s d  J[rsrm- 

1486, 1510 (D.C. CSr. 1~84). 

~ In Order/~. 572, the C~mmim~t rdm~d ~o 
~be Pul~an lJ~ks Am~ 1has Cuu,  3g0 U.S. 747 
(1~8). 88 suppert f~r the pe~t~dtka dm~ the Cms- 
~ m~y impme amm, a~rlum on WJ~s fw msr- 
ket.l~sed raus e n ~ t  undw dm spp/katk8 pmessL 
In Perm~,  tht SupNme Cewt bdd "t~tt Uss Cem, 
miss~n may under | | 5 and 16 [d  tbs Naumd Gw 
Actl rem'~ f l ]~s  mdw J,l(d) d propemd ram 

be ju~ and m a a m ~ . "  (at 780) It la mm u Use 
AOgL w~mitJ that P m n ~  lnv~bsd s tempmur7 
momerim 8m/the S*qxme C ~ t  ~ to pm- 
u:r~e Ib* ~ d tb8 Cmu~mi*~ mJUm~ 
to p r o m ~  mmum~ u ~  m ~ e  tn o t ~  cbum- 

He~, bom~ur, the ~ ' s  m 

161,412 

Ii abo llml2md ~ thm~ m an d] pipdll m a 
ahm~mg ¢~at ~ ~ ~ ma~ ~ ~ the 
m mm~ksca, lt I s ~ I m p ~ m  ~um 
chmq~m~ j m In tbum mmdmt~ In md- 
dblm, U~ Sup~um* C~we~s W m wM w~h 
dmmuu t~s  ef d tsn8~ m u  ** oppmd w the 
splmm~ swbl]~ d pmlumm m u  ha Penntsn. G( 
~ m d ~  Oedw ~ 561. Um *a p i p e ~  m*~ Me 
fer mm4f.emvim rates. 

s Tlhe N01% fwtlm mlm~s ~bmz, ~ah ~ w 
s mw ~ Um r--.ms-~m dram m¢ hns &Ira i~atu- 
m? #mhm4W w ~ at th, Umudmld th* le~d ~ 

~ ~I~ [F~ Smums --d .~qL~ems 

the C~mkdm c~dudm be~ thst it b88 th* euUtw* 
J~, umbr ,*ctJm lZ(1) d Ut. ICA to s d ~  m~8 
mpd~ma~ at tb* U m d ~ l  let rats f~qs,  tudt M 
f~  ~ m ~ .  (X aims, bsa4 the Crumb- 
dm l i  8dqlml tim m ~ w  spp ts~  mt t~  tlnn 
~ m ~ 120) ~ emu~Um ~ a raze 

raa~ haw O~Jmm 
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1-1~-~ C ~ n m i ~  Oldies, ~ end e ,nOl 
CommiJm's SmersUy app/Jm/~ rsumudm~ 

However K ts w U J ~  the Cammbskm's suth~-  
lty to determine hew t n  ell I~lXdim b to mctwe 
p m a i m i m  w charlle r a t ~  bued  an a methed 
that d e v t a m  frma the ~ apl~Icable 
mm~hud. And the diff~e~e botw~en mst-ba~d 
rates, where the c~st-af4m.vlee m~J~d Is • 
kna~n qmaUty, and mark~-ba~d ra~s whmv 
~h¢ Cammbs i~  muse mske s ms tkm pcn .~  

p~mcb of e n s u ~  that ~ ~ t  
fm.ces will nat be the beds d effective rstes for 

apsdkzttm (~e. it, wtfver request) ~ ueder 
cmJklamtie~" 

The AOPI. ~ ~ that the E4m- 
mta~on amd by a d o p ~  rulu for nmket- 
I~ued rates tlmt do not cmalx~t with the Act d 
1992% numdam to "~n~mltne procedures. . .  
r e l s ¢ ~  to ~il l ~ . s  rs~es i~ orcl~ to t , ~ l  

n~pdstlaS costs sad de~ys. 'w It 
rollins tJmt the precem adepted by On~r  Nc~ 
572, m l u i r ~  a c a m - l a - d ~  ff no ix~c~t lo 
msd, auma be ~ u a m , m ~  
m n S I W I L  

As d t s c u l d  in Ord~  N~ $72. the C m m ~ .  
aim b ~  f u ~  camjdled with the m e n . r e  ~ the 
A~ d tg~  by s d ~ x ~  the ~ n~hod- 
d ~ .  The mt]at- I~ml ~ * .msk~  

as suiu~ ta Ordmr No. 5 n ,  daes 
ss to those mteL T h e ~ o ~  , ~  

Cmmdsstm denies me AOPL's request f ~  re- 
bern'inS on the C~mmlu~m'j c ~ n d m t ~  thst it 
did not viohtte the Act d 1992. 

7 ~ ~ m  

The AOPL's r e q u ~  f ~  rebau-i~ d Otcle: 
Nc~ 5;2 ts ¢k~mi. 

P 

F c r i n  Ua/m ~ a c r ~  ~ /~c. v. 
~ ,  734 lr~d 1416,1510 (D.C~ C~. 1984). 

mlklBm 

n secl~a u ~ ( a )  d ,~* Ac~ d 19~. 

181,413 


