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Revisions to 011 PiDellne Reaulatlons Pursuant to 
the Eneruw Policy Act of 1992 

Order No. 561-A 
FERC Stats & Regs. [Regs. Preambles, 1991-1996] ~ 31,000 (1994) 

affixed, Association of O11 Pine Lines v. FERC, 
83 F.3d 1424 (D.C. Cir. 1996) 

561: 

1. 

2. 

. 

Order No. 561-A makes the followlng changes to Order No. 

Section 341.4 of the regulations is modified to require the 
filing of suspension supplements within 30 days of the 
suspension order, instead of 15 as required in Order No. 
561. 

The "uncontrollable circumstances" test of § 342.4 of the 
regulations has been modified to provide that the pipeline 
may use the cost-of-service methodology for changing rates 
when it can demonstrate that its prudently incurred costs 
have increased to such an extent that there is a substantial 
divergence between such costs and the rate produced by 
application of the index. 

Section 343.3 of the regulations has been modified to 
require that a protestant must file a verified statement 
which contains a detailed description of the nature and 
substance of the protestant's substantial interest in the 
plpeline's tariff fillng. 
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~1 s~s-~  Iteguiatiom P r ~  3 1 , 1 1 3  

proposed in Docket No. ltM94-1.000.z 
While I fully support settlements, I be- 
lieve tha t  settlements should be in the 
pu~ic lntere~ and sul~ect to ~ 
scrutiny. I believe the procedurw u t a h .  
lisbed in this rule do not adequstzly safe. 
sued ~ pot~U~ ~ oC nunk~ 
i~owzr and, indeed, may invite the unlsw- 
ful uee ~ market power to obtsin ~¢e 
lncreues  in a c u s  d the tndexed r~te. 

For these tmu~B~ - -  well as tboee l~e- 
v i ta l ly  ~ In my November 2, 
1993 statement. I r e ~  concur in 
p s ~  m ~  dissem la ~sr t  w u ~ a y ' s  O r ~ r .  
~ m l ~ u n  L M J ~ s ~ r ,  r ~ a ~ r ,  

I re~ecCfuUy dissent for the In~e  r ~ -  
sm~ set out in my" statement, lsmmi Nov- 
ember 5, 1993, dimentinl; frmn Order No. 
561. ~ 
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were submitted in the comment phase of 
t l ~  rulemaking, by Chevron or anyone 
eise. 
The Commis~'on orders. 
The applications for rehearing and re. 

quest,  fo~ clarification are granted to the 
extent reflected herein. In all other re- 
spects, such applications and requests are 
den/ed. 

ot 
18 CFR Part 341 

Maritime carriers, Pipelines, Reporting 
end recordkeeping requirements. 
18 CFR Parts 342 and 54,3 

Pipelines, Reporting and recwdkeeplns 
requirements. 

B y  the Commission. Commiu lone r  
Hoecker concurred in par t  and dis~nted 
in l~r [  with a separate statement at- 
tached. Commissioner M a n e y  dissented 
w/th a separate statement attached. 
L ~ s D .  CmflwiL 
&-cratJry. 

A p p . ~ / x - - L ~  oC ~ senkms 
R.hsm4ng aria/or C ~  c~ Or- 

din" No. 561 
Alaska, State of (Aiaam) 
Albexts Petroleum Marketing Commb- 
sion (Alberta) 
All American Pipeline Coml~tny (AAPL~ 
Amoco Pipeline Company (Amoco) 
ARCO Pipe Line Company, Four Corners 
Pipe Line Company and ARCO "[Yanspw- 
tation Alaska, Inc. (ARC'O) 
A ~ ' i a t i o n  of Oil Pipelines (AOPL) 
Buckeye Pipe Line Coml~ny,  L.P.  (Buck- 
eye) 
Chevron  U.S.A. P r o d u c t s  C o m p a n y  
(Chevron) 
Colonial Pipeline Company (Coloaial) 
Cenoco Pipe Line Company (Conoco) 
Eaxen Pipeline Company (Exxon) 
Holly Corpm'ation (Hc41y) 
Kerr-McGee Refining Corporation (Kerr- 
McGee) 
Lakehead Pipe Line Company (Lake- 
head) 

Marathon Pipe Line Coml~ny (MPL) 
Petrochemical Enersy Group ( P E G )  

Phillips Pipe Line Comp&ny (Phillips) 

Plantation Pipe Line Coml~ny (pianta- 
t/on) 

SFPp, L.P. (SFPP) 

Shell Pipe Line Corporation (Shell) 

Sun Pipe Line Company (Sun) 

Total Petroleum, Inc. (Total) 

Unocal Pipeline Company (Unuc~) 

US Air, Inc. (USAIr) 

Williams Pipe Line Company (WPL) 

)m~m J. HOZClUBt, Commlm/m~,, 
¢ m ~ m ' r ~ l "  In par~ duzd d b s ~ g  h= 
p a r t :  

I largely cmlcurred with the Final Rule 
adopted in this docket) The regulatory 
regime that will become effect/ve January 
l ,  1995, for oil pipelines is senerally quite 
simple for companies whose rates tend to 
track lesitlmate c ~ t  incurrence. On re- 
hearinS, two Nriems flaws in the Final 
Rule persist. Consequently, I will dissent 
in part ~ce  agairL 

F'wst, the rule centlnues to require that  
protests to indexed rates will be allowed 
enly where "the increment of the rate 
change pmducad by app t i ca t i~  of the 
index is substantially in excess of the indi- 
vidual pipeline's /ncrease in c~sts." As I 
exoia/ned in my prior dissent on this 
sue, I wouki have preferred a rule that  
allowed pro t~ ts  tkat can show • substan- 
tial d/versenee between the rate taken as 
a whole and the plpeline's total costs. 
Even with an index, costs and rates may 
occasionally become so unrelated that 
rates cease to be just and reasmmble 
under the Interstate Commerce Act. We 
Jhould prow/de for such exigenclea. 

Second, I continue to be c~cerned that 
the "settlement rate methodology," under 
which ex/stinZ rates can be c ~  or 
initial rates can be established, may lead 
co unjust and unreasonable rates wher- 
ever nelotiations are not constrained by 
demonstrable market forces. This aspect 
of the rule should only he adopted pursu. 
ant to the marl~t-bsJed rate procedures 

IA full expm/tioa o~ my vi~m ~ N~ 
.56l and on reluistlon d zhe dd pipeline/ndu~ 
try are camained in my statement d Novvmbef 
2, 1993, which ~ be. hehmsdly, ~ st 

¶ 31,000 

FERC $~tutes  and RNru]mtioaJ | ~0,985 
(19~) .  P e c a n s / ~ s u ~ a ,  s copy at the Nov. 
emb~ ~ t , ~ M a t  may be obtained from the 

~ b w l ~  h ~  
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R.gda.om Pr.ad0  31,111 
MoniTor,  t h e n  itesm which are re- 

quired to be included in tariffs not only 
affect the value to the chipper of the 
service offered by  the carrier, but  a]~o ~m 
have • direct effect m access to transpor- 
tation. ~ecau~  different carriers imple- 
men t  d i f fe ren t  policies,  a c a r r i e r ' s  
proruUouins,  carr ier  liability, qual i ty  
b4mk, and c ~  polktes nmy ad- 
ven~iy affect Ihlppers. As the Cemmis. 
sion has stated in another context, "By 
requirin~ publicatiun of such tariff p m ~ -  
sions, section 6 [of the ICA] helps ensure 
rate certainty and uniformity between 
shippers and reduces the p~flbi l i ty  o~ 
dlscrimirmtmy treatment  between ship- 

All items comained in §341J~ (mwept 
for pro~t inning policy, carrier liability, 
quality bank, and line co~tectio~ p(~icy) 
have been listed in § 341.10 ol the Com- 
mission's regulatine.~ for a substantial  
number  of years ,  as ARCO has oh- 
served. 4s In fact, §341.10 required the 
publication of tariffs which einstein all 
the rules Soverning the various items 
listed in that sectkm, as well as all rules 
"wh/ch ~ or decrease the value of 
serv/ce to the sh/pper." 

The new items sporificany added am 
rules "which inerem~ or decrease the 
value of ran-vice to shippers," or are re- 
quired te diminish the p~sibtl i ty of dis- 
crlminattee. Since they are of the game 
character  as those contained in § 341.10, 
which was superseded by the uew 1 341J~, 

Commimion is not ceuvinced tha t  
they will cemti tute  the burden m carriers 

by AOPL, ARCO, and Wti- 

G . T ~  
A3~CO, Unoral, and Alaska each m- 

quest tha t  the ~ clarify its in- 
ten t  r e s a rd in s  es tabl ishins  ra tes  for 
TAPS c~rriers and those deliw~'~q to 
TAPS. ARCO requu te  tha t  the Commis- 
sion co~ i rm that TAPS u d  o t h ~  ex- 
cluded pipelines will cont inue to be 
resulated under the ratemakins sum- 
dsrds  tha t  are currently in effect, and 
tlmt mthinS /n the final ruk should be 
cumtnm/ to the c~tra~. Alaska sim/- 
~r~ --" that the ~ 
t ha t  three pipelines deHvuring oil to 

TAPS---Kuimruk, Endicott,  and Miine 
Point---shall cunUnue to justify their 
rates under their respective settlement 
a 4 g r e ~ L I .  Unoral requests clarifkatinn 
tha t  the TAPS Settlement MethodolelD, 
(TSId) is not the so~e m e t h o d o ~  appli. 
cable to TAPS carriers. 

I t  w u  not the ~ ' s  intent to 
change, in any  way, the current ratemak- 
InS m ~ h r d s  for TAPS and escluded car- 

Indeed, as stated in the final rule, 
the Act of 1992 specifically e~ luded  
TAPS and any  pipeline d e l i v e r ~  oil di- 
rectly or indirectly to TAPS from the pro- 
visions of the Act for r a t e m a k i n g  
purpesu.  As further ezpinined, TAPS and 
thoee excluded pipelines will coatinue to 
be r e~ l a t ed  under the ratemaicinf[ stan- 
dards that  are currently in effect, w That  
cmztinues to be the Commission's intent. 

IL ~ / s u e s  

Chevron asserts tha t  the Commlsslo,~'s 
procedures are not adequately defined, 
am/that such lack of dof'mitioQ now gen- 
erat~ l~rotracted oll pipeline rate pro- 
ceedinss. Chevron states that "at a 
m/n/mum the Commiss/on should ~'r~t/- 
nise its discovery and decisi~-makins 
procesms. "s° This would ante/l, sccardins 
tO Chevrm, new rqula t imm that  would 
prevent a pipetiue from d e l a ~  the rate 
review pcecess and tha t  would requ/re 
issuance of orders 8rid decisions in a 
t ime~  manner. 

In response to Chevron't srsumente, 
the C~amsismon believes tha t  the relpds- 
t i o ~  tin, rained in the final rule will 
streamline and expedite the Commimdoa's 
r e t a in&kin |  a n d  dec is ion-making  
ipt~cem~s. Cbevron lure not identified any 
specific changes or additional reforms 
tha t  would imixove and expedite the im- 
plementation o~ the ICA by  dee C o m m ~  
sims. 

In l~, , tkular,  as Cbevron norm, the dis- 
covm~ p r o e m  can c e n ~  to delay in 
the heartnz of cemested pmceedtnp.  The 
improved filing requ/remmts that will re- 
sult from the C . e c ~ m f ~ ' e  NOPR 
D ~ k s l  N ~  ~ che~d unmlm- 
r u ~  this i zobkm as it existed in the ~ t .  
In additien, m q x ~ r t c  p~epmsls ta ezS~.- 
dire am/ reform discovery procedures 

~ r r  A ~ a Q a  ~ ,  4~ FI~.C | 61,~5, . t  p. 
61 ~ i 7  (lgSg). 

a ARCO. i~ 28. 

e~v~l~  . q ~ m  a n d / ~  f30,g85 
(lgg~). Jt p. 30,961. 

m Cbevrm ibdsldna, at p. 8. 

131,000 
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C.~md~on has Siren no explanation for 
this requirement, and its imp '~ t ion  may 
hurt  shippers who h.v~ a am.'ter perled 
to f'md alternatives. Mm~over. it  ar~m~, 
such s requirement would unneceNarfly 
inhibit a e ~ m d  r~to f l l inp,  The Commi~- 
skin dees not agree. The C e m m ~ a n  en- 
com~4p~ carriers to keep their shippers 
informed of pro~ c ~  in a timely 
fashion. At times, the carrier may deter- 
mim~ that  it  shotdd notify the aMppers a t  
a date sooner than 60 days of Its ~ 
and nothing /n the resulaflmm prohibits 
this. A~o, nothins in the r ~ m l a ~ o ~  pro- 
Mbi ' ,  s e s ~ m l  f'dins~, u long as there is 
only one effective date for the tariff. 
M o ~ v e r ,  since the deadline f ~  fiUn8 • 
~ i~ p r o p m ~  to b~ c h a n s ~  to 15 
days after  the filin~ date of the tariff 
publication and not 12 day~ before the 
effective date of the tariff, as has been 
the put requirement, shippers could be 
placed in the u m ~  ~ttmt~on 
they would be ~ the tariff nUnS 
under ~ which could ttsnlfl- 
candy  c h a n ~  prior to the eff~.-tlve date 
of the tariff. This requirement should 
have ~o s l r ~ c a n t  t4fect on the planeing 
functions ~ the pipeline and its shippers; 
rather it will s t r e ~  the tracl~ng of 
f i l i l ~  lnade a t  the C~llunJ~o~. 

5. WPL claims that certain 
are not properly included in the final rule, 
citing |341~8, which require~ tha t  pipe- 
lines publish in their tariffs rules which in 
s h y  w a y  increslle or  decrellae the  va ine  of 
service to • shipper. ARCO and  AOPL 

to includln41 such items as prora. 
t iomns of cap~city, product q:~ciflcation, 
and connection poHc/es. AOPL a r s u ~  
that the Commimion cannot require pub. 
licatinn of nen-cate terms and cumiitinm 
of service; ARCO ~ that the~ Is no 
statutory authori ty for this requirement; 
ratl~r,  the Commi~on ' s  s ta tutm~ au- 
tho~ty is lin~te~ to rates or rate-related 
matters, not • "public interest" standard,  
as i ad i~ t ed  by the ~ in the 
text of the/ 'real rule. 4| 

Section 1(3) M the ICA 4~ defines trans- 
portation to i~ iude  " . .  ; all z e r v k ~  in 

coemectkm with the receipt, delivery, ele- 
vltJ~l,  ~ transfer in t r ans i t . . ,  storage, 
and lumdli~ of property transported." 

Secthm 1(6) of the ICA 4~ requires adl 
carriers to "eatabliJh, o b ~ r ~ ,  and en- 
f o r c e . . ,  j u ~  and r e a ~ , m b k  reSulat i~s  
and  practices affecting c lauif lcat ion, ,  
rams, or ta r i f f s , . . ,  the facilities for trans- 
petition .... and all other matter~ relat- 
ing to or connected with the receiving, 
handling, t r a~par th lg ,  storing, and deliv- 
ery of p r e ~ n y  .... " 

Section 6(1) ~ of the ICA provide~ tha t  
carriers'  tariffs thall 

state the places between which prop- 
¢ r t y . . .  will be carried, and thali also 
state separately all terminal charges, 
storaffe charles, icing charges, and all 
other ~ which the Commi~ion 
may require, all privileges or facilities 
~ n t e d  or allowed, and any  rules or 
regulations which in any  wt*e change, 
affect, or determine any  p e ~  or the 
a JSrq~ te  of ~ a~oreusid ra~e% ~a,es, 
and c h a q ~ ,  or the va/ue of the serv/ce 
reodered w t h e . . .  ~ / p p e r  . . . .  (Era- 
~ added.) 
The three items specifically mentioned 

by the appl/canra for rehear/ns---prora- 
tionlnS policy, llne connection policy, and 
product *pe~tf~:atlon---4d] constitute COn- 
ditiaes of offering t ranspm~t ion  ~ervica 
by the carrier, or omsti tute  conditions of 
"rece/pt, delivery . . . .  a ad  transfer in 
t r a ~ t . . .  , and handl ins"  by  the car- 
r/er.'S They certa/nly affect the valus of 
~ervlcm to the shipper. Thus, they are 
enC~nl~ned within the term "transpor- 
tation" u defined in the ICA. 

It is clearly within the Commiukm's 
authori ty under ~ 6(I)  to require 
that such resulat~o~ and practices be 
canutined in the coml~ny's tariffs on file 
with the Cmmnimkm and open to public 
impectle~. Tlds i~ a prlmary purpo~ of a 
tariff--to met forth the terms and condi- 
tions unde~ which the ~ervice of the car- 

is offered m as to militate 
d / ~ 4 m i n a t i ~  and proferen~d treatment 
i~ favor of m~e ~ ippe r  over another. 4~ 

~ AROD. p, 25. ~ e  ,s~.qC Scannm and .q~u- .  
taL/om | 30,M5, ~. p. , t0 ,9~ ( 1 ~ ) .  

49 O~.C. app. i !(3) (1~8) .  
49 U~.C~ app. | !(6) ( l g l ) .  

~ 49 O_q.C. app. | 6(1) (IWM). 
~s ~ 1 ( 3 ~  the ICA. 

131,000 

F, Zcl 1199 (7~  C~. 1979~, Centre/RAL C~ Vo 
An~bar ~ /~r., 219 F. 716~18 (2cl C~r, 
1914)~ QmtraJ J $ Mec~ Fn/, ~1~. Auo. v, 
U'n/~ed ~ 2~3 F. Supp. 823 (D. DM. 19&~ 
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t i m  to this one supplement, there are five 
other types of technic*l of ministerial 
supplements which can be filed and are 
not included in the count. These are c o l  
rect/on sum~nnents  (three allowed per 
tariff), suspons~= supplemenu~ pmtpone- 
merit supplemonut, caltcenation supple- 
ment*, and ,~loption suppiements. The 

believes this series of supple* 
me.nUt is ample to meet the. carriers '  
needs. Given the clari ty and tmiformity 

the rule, the eliminsflon ~ p q e  re- 
sudctions for supplements, and the excep- 
tion f ~  certain types of suppJements, the 
Ce~mission believe~ the rule is • bs/- 
anced one. The Comm/salon den i~  rehear- 
ins on this issue. 

2. WPL claims tha t  certain regulat ims 
are inconsistent with the explanatory 
text. I t  cites § 341.0(aX7), which requl r~  
t h a t  pipel ines pest  toriffs a t  the carrier*s 
principsl of l -~  and other offices o( the 
carrler wbere b~ /nem is conducted with 
affected shippers, and the textu81 t r i te-  
merit in the final rule that  this Nction 
"requires such ~ o~ly at 'principal' 
pipeline office~.'" 

The Cmumimdm lure determined tha t  a 
carder  should maintain its tariff in places 
where it does business with its custmne~. 
The Cmamimion reed the term " l ~ - i ~ l  
pipeline o(flce~" in the exp iana t~y  text 
a~ tbe final rule in this context. Confuslon 
over the requirement in §341.0(aX7)was 
created by the ~ of me term '~r incipat  
place of I z m m m "  in its mere I q a l h ~  
sense, however, the sense of what  the 
Comm/~ion m~Sht to achieve is con- 
toined in the phrase "and  other offices 
where business is conducted with affected 
shippers." 

W ~  axsuea t ha t  § MI.3(bX6Xt) would 
require that a~l rules a f l ec t~  the ra t~  o~ 
services provided for in the tariff publica- 
t i m  must  be included in the tariff publi- 
cation, whereus the text~ ~ tbe final rule 
a l ~ t 5  for ~tlon by reference. 

As ~be CommtsMon explalned in tbe ez- 
p lansUry  u rn ,  ~ t i o n  by  reference 
of r uks  sffectinS the r su=  or servke8 win 
be allowed, m lonl u the document to 

n r m t c  s w J a ~  - ~  ~ I ~o~ss, 
aLp. 3 o ~ .  

4o Sectkm 341.4(hX3) of the r q 3 ~ o n s  which 
eatsted priw to premulllatlm of the imUmt ml- 

f , ~ n d  E m , ~  ~ t m m y  O e m n d ~ e a  

which r e f ~  is made is readily availa- 
ble. 

3. WPL claims tha t  certain regulations, 
whi}e'clear, do not make sense when ap- 
plied. I t  cites 1341.3(bX6Xiii), which 
prohibits tar iffs  from including rules 
which provide that  traffic of any nature 
will be t r a n s p ~  only by . p e ~  aSree- 
merit, ~ that agreements such as 
v~ume incentive and thronshput and de- 
flcioncy qreements are common industry 
practlce and have ~ been accepted 
under the ICA. I t  seeks clarification that  
the Commission is not bannins  such 
asreen~nts.  

The Commission did not intend to 
c h a n p  the current  practice respecting 
the ixeh~'oition of • tariff that  provlde~ 
tha t  traffic M .my nature 'hvill be ~ran~ 
ported only by special asreement." Such • 
p r~ ib i t lon  ha* Always existed in the reg- 
ulations. 4° The "special agreement" re- 
ferred to in this context means that  the 
carrier may not require • special asree- 
~ t  available only to ~ae shipper, which 
would be discriminatory to another simi- 
larly 8/tuated shippe~ who sought to ship 
on the mrrier ' s  lines. The Commission did 
not a t tempt  to b~r the use ol ~ - d i s c r i m -  
inatory ~ p u t  aad  de/k/ency asree- 
monts, or v~ume incentive agreements. 
Administr•tion of such q reemen t s  will 
continue as before. 

WPL cites §341.4(D, which requ/res 
pipelines to publish suspension supple- 
merits within 15 days  of suspension, 
whereas the pipeline does not often re- 
ceive the suspension notice within suffi- 
cient time to do m. I t  asks tha t  the 

~ such suspension no- 
to the pipeline. 

The Ccmmtuion will. modify §341.4(f) 
so tha t  suspenst~ notices must be filed 
within 3 0  days of the su spe~on ,  thus 
obvintin8 the need that suspension no- 
ticm be telecop/~ to the pipeline. 
4. WPL claims that certain relpdations 

a p p e a r  to  serve no purpose,  c i t i n s  
1 341.2Co) w~ch W d ~ t s  i x p e U ~  from 
pasting tariffs more thaa  60 days before 
the effective date. WPL arsues that the 

u~dms ixwided, In pert, "... ha" dudl u y  rule 
I~ imwlded to tim effset tlmt tmffk of ShY 
mm~ wtu I~ 'takm rely by q~lal a~sem~C 

131,000 
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stated in enough detail to allow an in- 
formed decision no standins to be mada in 
a timely fuhi~. It is obviously to the 
benefit of the ~ ,  ia performias 
its rtwiew function, and to the interested 
public, that this be dine. ~ ,  this 
should not pose a burden for ImXestants 
who pa~eu  the requisite substantial eco- 
nomic interest in a uu'i/f rdins. Rehearins 
is granted on this issue, aad 1343.3(b) 
w ~ b e ~ ~ .  
Z. Pipeline Respome to a Complaint 

Under § 343.4(8) a pipeline may file a 
resl~m~ to a complaint no later than 30 
days after the complaint is filed. AOPL 
requests this section be changed to allow 
a response to be f'ded no later than 30 
days after service of the camplainL as 
opposed to fllins. 

This request will be denied. AOPL has 
stated no facts indicatin8 that the prm:e- 
dure set forth in J 343.4(a), which is tan- 
changed from current practice, provides 
insufficient time for a p/pelino to f'de • 
response to a complaint. 

F. Revising to E x i ~  Pmc~ures  
In Its application for rehearing, WPL 

cites five areas of concern about the revi- 
sims to existing pr~edures contained in 
Part 341 which were adopted in the final 
rule. Each is discussed below. 

I. WPL claims that certain resulatio~ 
increase the burden on pipelines with no 
apparent benefit to shippers. It Izz~nts to 
an alleged redundancy in |341.2(c) ,  
which requires that  ~ t u d  letters de- 
scribe the filing and explain chanl~ to 
the carrier's rates, rules, terms, or c~di -  
tions of service, and J341.(bX10Xi), 
which requires that tariff changes be indi- 
cated and described by specific symbols. 
It cites AOPL for the arsument thst the 
requiremems of the new resulation woukl 
transform a ministerial document into a 
substant ive su mmary  of the filing, 
whereas the tariff publication itself must 
identify all such c ~ .  I t  asserts that 
to have the letter of transmittal also aden- 
tify tho.e clumges would be superfluous. 

W'PL reads too much in the Commis- 
sian's requirements for the transmittal 
letter. Simply stated, the Commission 
desires an informative transmittal letter 
which will briefly state the essential 
fac t s - - tha t  the carrier is seeking to 
change its rates and the hands foe its rate 
chanse---i.e., it is b~sed on the carrier's 

¶ 31,000 

appllcati~ of the ~ or it is Izum:l on 
the carrier's cost of service, or it is a 
settlement rate. Moreover, a brief state. 
merit o( 8my tariff h m s u a ~  chanaes pro- 
posed will suffice. I t  is not intended that 
the carrier restate the Cerms and condi. 
tiom o( its tar/ff f'ding ht the transmittal 
letter. 

Further, the rule requiring a narrative 
explanati~ of toxiff chans~ in a letter of 
t r ansmi t t a l  is not duplicat ive of 
§ 34L~'bXIOXi) which refers to desiSnof 
ins chans~ in the tor/ff by use of un/form 
symbob. Clearly, these are two separate 
r~iuiremenU. A general explanation of 
the fiHn8 is warranted. The brief nature 
o( the description required is aot burden- 
same. Indeed, this requirement is com. 
mon practice for several carriers which 
have been including an explanation of 
their filing in their letters of transmittal 
for some time. even ~ to implementa- 
tion of these resulatimm. 

WI~L also arsues that limiting the 
number of supplements to one rather than 
five, which currently e~ns,  will likewise 
burden the pi1~Ines, ~ they must cap- 
sulize all their supplements into One large 
supplen~nt even if the matter musht to 
be supplemented could be d ~ e  in a sin~e 
~ .  WPL su~lests that if the intent is 
to com~lidate all supplements, the result 
cnold be achieved by requiring that sub- 
sequent ~pplements clearly in.onto an 
prior supplements currently in effect. 

The Commission finds the rule allowing 
only one effective supplement is reasomL- 
ble. The pre~ous rules were wr/tten when 
all tariffs were individually printed by 
printing press. Now many carrieri have 
computerized the publlcatiou of their tar- 
iffs, making it easier to merely bring for- 
ward all the c ~  into one complete 
supplement. In addition, the previous 
limitatiom relatinS to the number of sup- 
plements to be flied to an effective tariff, 
as well as the requir~manm for the lensth 
o~ the supplements themselves, were con- 
fusing and not useful. Since oil pipeline 
bound tariffs are rarely in excess of forty 
pqes ,  the previous maximum supple- 
ment limitation of five supplements to be 
Tded to a torlff in exce~ of 2~0 pqes was 
never reached. Further, under the previ- 
om resulatiam, tariffs of four pqes or 
less could not be supplemented. The rules 
u o~=rently revised allow o~e effective 
supplement to a tariff to be flied. In sdd/- 

PmSw~ b W l ~  @ u N d m s  
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indexed rate. SFPP u m r t s  that tha Com. 
m / ~ m  should allow cmt-~4erv/ce t r ~ b  
merit in the event of a diverSence in 
actual  cmtJ  and  i n d e m ~  rate* so subetan- 
thai that  the  e x i s t l ~  rate level under ln- 
d e x i n 8  is not just  and reasonable, 
reprdle~ o~ the nature c~ the circum- 
stance. 

The Cenuniu/m b persuaded that • 
m e d i f ~ m  such M that ~ by 
SFPP and Phillipe should be made w the 
test. There indeed may be instances 
where prudently incurred costs have in- 
c r e u e d  to such an extent that the rats 
produced by the index would not be ju.t 
and resmnable. Such cmt chanses may be 
the result c~ planned expansinns or of 
up~ufln~ or top.cement M facilities for 
safety or environmental com/derat/ons. 
Acco~linSly, where the pipel/ne caa show 
that the cmts ~m pnxJently i n c u r ~  and 
that the~  l~ • s~tantial diverSence in 
its costs and the rate that would be pro- 
duced by applkation o( the index, the 
ptpetine will be allowed to charse rates 
bused en a c0st-~-service m e ~ .  
Secdon 342.4 win ha nmdifled to mflect 
this chsn~ .  

2. Fully Allocated C m u  

A m m ~  AOPL, and WPL ob~mc~ to the 
C c m m l ~ ' s  c h a m c t e r ~ t i m  d its cur- 
rent methodele~ u ~ t o m p k t i n s  - - -  d 
fully allocated cans to deumnine prop~ 
rates for any nmvemem. In the final rule 
at footnote 83, the Commlm/~ stated, in 
rewmue to comments addreuinS tha b- 
sue of whether the ceet-of4ervice method- 
oloSy should be applied m a "stand- 
a loe"  or fully -,located ~ "The Com- 
m i s ~ n  Is pmpmtnS rm dumse tn its cur- 
rent practice of ustnS fully allocated 
rates." The C o m m ~ m  cited O i ~ m  
No. 154-B M illustrative. In this reSaed, 
the ~ detenatn~ the jum*e~ 
and ressonablenen of rates for other 
medes o~ trausportatkm it regulates m a 
fully41k~ated cost ~ However, ss the 
commentors pe/nt out, this issue has not 
been determined in • fully I/t/sated case 
by th/a ~ o n  under the Interstate 
Commerce Act. The ~ does not 

intend by this rulemakins to decide the 
iuue with finality, and proponents of 
"sumd41me" cost methedelotV of other 
ceeth~ methodok~te~ will not be pro. 
cluded from edvocatin4.,uch methodolo. 
sire in individu|d ~ ' ~  

E. Procedures tar S r r e a m T ' ~  Ac~oa on 

1. Requirements for Stondins 
Sectim~ 3 4 3 ~ b )  provides that mdy per- 

m m  with • suheumUal ecoamnic interest 
in a tariff t'dins have s t a~ in s  to file • 
protost asainst that fllins. A protezt must 
be acca~paflind by • verflried statement 
ms to the protestant's substantial eco- 
nomic in temt .  

ARCO reques~ that the Commission 
amend the resulat/a~ m standins to re. 
quire the verified statement to explain in 
sufficient detail the nature d the subsutn- 
tial economic interest and its cmmect/on 
to the propmed rats, m that the Commis- 
slon will be able to make a determination 
on tha s u m d i ~  c~ tha protestant expedi- 
tiously. ARCO proposes that the resula- 
finn be chan4jed to read u fo~ws: 

A3mZ with the protest, the p r o t s ~  
shall f'de a verified statement which 
shatl contain z reasonably detailed 
des~ption of the nature and su~stonce 
of the pmU~or 's  ecom~a~: interest in 
the tariff ft~lng in quest/m1. 
In support of its request, ARCO notes 

that the Comm/u/m will have • rela- 
tively short per/ed of t/me after the fdinS 
of the rote, the pretest, and the respmue 
to the ~ in which to make • deter- 
m/nation m what ~ t i m  to take. Requir. 
inl  • protestant to explain in reammable 
detail how it meets the standlns require- 
ment will, according to ARC(}, assist the 
C, emmlmion in making a timely decision 
o~ standinB. 

AJ~JL~O's suS~stad amemlment to the 
standins requirement appean to be rea- 
~nabl~  ARCO is not adve~t ins  • sub- 
s tan t ive  chanffe in the s tanding 
requ/rement e~ ta /ned  in the resulat/an. 
Rather, it ts r~luesdM that the Comm/s- 
• ~an require that the b~ds far standin~ be 

u ~J AOPL cmmcdy n ~  t ~  ~ ' .  
Notice of Inquiry (NOI) St Docbt  No. 
1Od94-2~000. Imued cmcurrem/y with the flint 
rule tn th/s pmceedtnL en~mpsms the data to 
be flied with s c~.d4etvice showt~/nchJd/M 
~he isue d whetb~ such dsts sbeu/d be re- 
quired on a stand,sk~ ~ f ~ y  aJkca~d ~ 

PeeJmd e~e,W ~ Cemmbelo. 

h~b, w ,~ , -  oth~ b u ~  Karr-McG~'s re~m- 
mmds~e  du,t tJm C~mm~im mud~b a s~m- 
plffisd c~t.4d4exvice method wiU slso be 
cmdds~d In f l~  lqO]. ~ NOI a~ m/m~ Ix & 
~ -h-, the NOPR In Dec]~ N~ RM94-2-000 
bsued ~ f l y  with this mde~. 
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circumstances • market-based rate may 
be lawful. The regulatim, however, pro- 
vide* that market-rate* may only be 
charged after the Commis~on has deter- 
mined that such retemaking methodoMIw 
is appropriate and lawful. Until such 
time, • pipeline must show san~e other 
Imsle for its rate*, such as costs or compli- 
ance with the indexed ceiling. 

Rehearing cm this issue is denied. 

2. Protests of Settiemem-Based Initial 
Rates 

Plantation and W P L  also argue that 
the settlement option for establishing ini. 
tial rates does not go far enough. They 
contend that the rnguiafions should no t  
prohibit the shipper ~ to the rate 
from being an affiliate of the pipeline. 
Further, they maintain that a settlement 
i~t '~l  rate gmuld be immune from pn~ 
tests. Thus, under their view, the only 
mechanism for • party to challenge the 
jusmm and reasecableneu of • settle- 
ment initial rate wo~ld be • complaint, 
with the burden of prod, in accordance 
with section 13(I) of the ICA, being upon 
the complainant. Plantatloe and WPL as- 
sert that allowing a protest of a negotl. 
• ted rate defeats and renders superfluous 
the negotiation. 

Unlike the case of changes of existing 
rates, the settlement option for initial 
rate* only requires the ngreement of me 
nine-affiliated shipper. The purpe~ of re- 
quiring the one shipper who must agree to 
the initial rate to be unaffiliated with the 
pipeline is to ensure that the agreement is 
based upon arms-length negotiatiom. Al- 
lowing • prot~t  to • settlement rate per- 
mits those shippers who were not party to 
that agreement to protect themselves and 
other ~fippers f re~  an unjust and unrea- 
sonable initial rate. The arguments of 
Plantation and WPL de not show that 
these requlremeuts •re ~ b l e  or 
unfair. In particular, those requirements 
should not render initial rate settlements, 
or the negotiatiom preceding them, mean- 
ingless. A pipeline will still have an incen- 
tive, and derive a benefit, from seeking to 
gain the concurrence of its potential ship. 
per* to an initial rate for new service. To 
the extent concurrence is obtained, • 
protest is unlikely. If unanimous omcur- 

fence of potential shippers is not ob- 
tained, the resulstion stilt allows the 
pipeline to f'de the initial rate based upon 
the agreement of at least one non-aWfli- 
nted shipper. This one-shipper p~vision 
simply exp6nds the options for • pipeline. 
The availability of the protest mechanism 
in such • cese provides balance to the 
pmvlsion from the stondpeint of the in- 
retest• of shippers. 

Rehearing on this issue is therefore de- 
nied. 

D. Other Rate Cban~/ns Metbode/o~os 

1. Uncontroliable Circumstances Test 

Several p,u'ti~ have asked for clarifica- 
or rehearing of the requirement cow 

rained in §342.4 th&t there be cost 
increases incurred because of "uncontrof 
lable circumstances" before carriers may 
change rates baaed on a cmt-of-servlce 
methndology. AAPC s u a e ~ s  that the 
C~mmission clarify that what constitutos 
"uncontro~ble circumstances" will be 
determined in individual cues.  ARCO 
snd Lakehead ask that the standard he 
rela.vJed to reflect eely that • change in 
circumstances need occur before the pipe- 
line is allmsed to justify its rates on • 
cest-of-osrvice basis. MPL ~Ituos that the 
rule is too re~-ictive and may prevent 
pipeline* from recovering their cmts 
clated with catastrophic leaos due to ac- 
cident, equipment failure, or third-plrty 
damage, shy one of which might lead to 
extraordinary casts and liabilities. 

The Commission's intent in the Final 
Rule was that there be • change in eco- 
nomic circumstonce* that justiflos use of 
the trot-of-service methndolely brought 
about by events os conditlem outside the 
control of the pipeline: These circum- 
stances would include, but not be limited 
to, events such as the~  alluded to by 
MPL. It  was never the CommLs~on's in- 
tent to provide an exhaustive list in the 
Final Rule of what might camtitute "un- 
c~ItroHable clrcu~r~ce~ "~ 

~P aad Phillips cmtend thst the 
pipeline seeking to invuke • cost-of-seF- 
vice methodolelD, should be Sovemed by 
the same standard as those seeking to 
chnilense an indexed rate---i.e., • sub- 
stantini divergence between costs and the 

~ $ ~ e  d the items re~m-md to on N~,ariaS 
wene clearly not mthin the cmtempMtim~ d the 
~ o e ,  .uch as the ~ by A,itCO 

that tt ml6bt be slkmqd to raise its mtas in the 
futm~ to mske up f :  l~St ezrninQs ket d ~  to 
~mpmti~ .  (ARCO, pp. 14-t6.) 
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rates under the indexing system will be 
subject to i n v e ~ i p f l c e  throuSh both the 
p z o ~ t  and the complaint p~ceduses of 
the ICA. Seceud, under the flnsI rule, 
¢ ~ . y  flv~ ysare beginning in the y~mr 
2000, the Commis~'o~ will eum/ne the 
relationship between chan~m in the index 
(PPI-I)  and actual  cast c h a n t s  exper- 
ienced by  the oil pipeline industry. The 
l ~ - I ~ e  of this review will be to ensure 
that  the ceilins raU~ e s u d ~ e d  under 
the indexing system fairly and r eumab ly .  
track the actual  cest chang~ to the o/l 
pipeline industry, such that  rates in com-  
pt iance  with the applicable indexed ceil- 
ing are just  and reasonable within the 
meaning of the ICA. 

The Commission therefore co~acludes 
tha t  the requests of Holly and Total for • 
pm-iodic review of pipeline rates should 
not he adopted. 

Finally, C h e v r ~  makes several specific 
pmpe~ls  f ~  clumSinS the f'dins require- 
merits of the final rule. Chevroe requests 
tha t  the Commh~fio~ extend the notice 
~.riod for filins p ropos~  rates to ~0 days, 
ami the period fc~ filing • protest in re- 
spmse to such a filins be,~ed the 15 days 
conts ined in the resulatinn.  Fur ther ,  
Chevr~ su~mts that  • plpel/~ be re- 
qu/red to semi notice of its rate increase 
~'d/nS by telofax or overn/sht marl. 

Chevr~'s requested oh•riSes to the rng- 
u~atio~ wm not be adopted. Th~ prop~d 
to extend the no t /~  period toO0 days for 
.'ilins rate chang¢~ iz ~mt ra ry  to the ICA. 
~ ' t / ~  ~ 0 )  o / t h e  ICA provides that  the 
mxice period shall be 30 days, e ~ e p t  that  
.~ shorter perk,d may be prnvlded for by 
rule ~ in a particular aura. Given this 
statutm~ 30.dsy notice period, it is not 
s d v i s ~ k  to sdopt  Chevn~ 's  suSSmtin~ 
that  the period for ~ • p r ~ m t  in 
respeme to s chanSed tsrlff  fllinS b~ 
Sreator than 15 days. A ~ period 
would leave an unduly short amount  of 
time for the C~mmi~on  to review the 
fding and any  ~ amt make a d~ter- 
m i n a t i ~  whether to suspend and initiate 
s~ lnvustiSatiae of the fllinS. F ina l~ ,  
~ duss not make a p,mmas/vu ca~ 
for requiring p i i z l k m  to udofan or a .  
p r m  m ~  r a t ,  ~ ~ l t hou~  p~pel/nm 
are ence~ to v~untarfly do m •t the 
r ~ l u a t  of their shippers. 
C. F~m,~zhm,mt d / ~ t / s / R a t e s  

Secflm 3422 of the Pm~d ride p~rovida 
a pipeline with two wsys of 

an  initial rate for new service. An initial 
rate  may be estabfished throu4h a ceet-of- 
service besed filing. As an alternative to • 
c~t-~-serv/ce filing, a pipeline may es- 
tablish an  initial rate through an q r e e -  
merit reached with a t  least one non- 
affiliated per~n who intends to use the 
service in question. Under this alterna- 
tlve, however, • protest flied asainst  such 
• settlement initial rate would require the 
pipeline to j,, . t f fy the rate b, ued up~m 
costs. 

I. Market.Based Initla! Rates 

PlantatMe and WPL seek rehearing of 
the lack of • provisiae for relying upon 
market f~ces to justify an initial rate. 
P l a n t a t i ~  argues that  • pipeline has • 
statutory right to file an initial rate of its 

and to defend its lawfulnese in 
aceovdance with the suspension and hezr- 
i n l  procedures set farth in the ICA. In 
additi~m, Plantation states that the estab- 
I/shment of • rate for • service not previ- 

offered is • p~t icular ly  appropriate 
c ~ t e x t  for use of market  competition as • 
jus t f l ica t i~  for the rate because • pipe- 

cannot exercise market  power in a 
market  it  is not already ~rving.  

Based up~m the comments and reply 
comments recelved in this proceeding the 

concluded that an initial rate 
shon]d be established either on • c~t-of- 
service or • ~ttlemm~t bas i l  The Corn- 

was concerned that • pipeline 
m/sht be able to exer¢/~ market power to 
emmblizh an  initial rate that  was unjust 
aud unruJonabJe. In this rngard, it is 
important to note ths t  an  initial rate for 
new service may, depending upon the cir- 

r e p r ~ m n t  n o  m ~  than an 
additional rec~pt  ~ dal iv~y pc/nt on an 
czar /aS p / p e l ~ .  C ~ m u y  to the Lmpm- 
sloe given by Plantation's axsument, • 
aew service may not alway% or eve~ most 
of tlm tinm, invokvu sddlt/ueal service to • 
new market. The pipeline e/~eriag the 
new m - v i ~  ~z i  se~iz~ approval for an  
initial rate, maybe the only or one o/the 
few ~ in an ez i s t /~  market- 

T t~  mt~dat lm,  p , ~ m u ~ a m i  in the fl- 
nsl rule do a p r e ~ y  p t ~ d e  a ptpel/ne 
with an oppm~tmity to u ~  • market- 

m u t h u d o k ~  to change existing 
raum, subject to ~ tha t  coml~t/tlv¢ 
l~nmsures e.~lat to • lu_Cflclent dngree to 
restra/n rate d|anS~, to just and rea~ea- 
bl~ ~ See g 342.4(b). Thus, the Cam- 
m/seinn has ~ that under some 
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non-cest facton m y  not he taken into 
account. In Farmers U n / ~  Centra/ Ex- 
chmnge, Inc. v. FERC, 734 F. 2¢1 1486 (D. 
C. Cir.), cert. denied, 469 U.S. 1034 
(1~4),  the court stated that rates mum 
be within a sone of reamanblene--', and 
that factors other than costs may he 
taken into accetmt. Further, Kerr-Me- 
Gee's arsument would, if accepted, ne- 
gate the legality of any Inde~ system 
to implement the just and renmnable 
standard of the ICA. For the reasem ez- 
plalned at length in the final rule, ~ the 
C ~  rejects this arsun~nt. 

Holly and Total state that the Commis- 
sion may not limit protests to challenging 
the increment of the rate increase. Ac- 
cording to their view, the C o m m i u ~ ' s  
statutory duty is to examine the whole 
rate when a rate chanse is p r o p ~ .  
Holly arsues that this is required by the 
principle tha t  the lawfulness of a 
ratemakins process is dependent upen the 
end result. Chevron also takes the Imsi- 
tion on rehearing that the Commimton 
may not lawfully limit protests to clutl- 
lenstn8 the increase in the rate, as ep- 
pined to the whole rate. 

This limitation is ~ in ot~ler to 
presorve the vitality of the protectlon for 
certain existlns rote* provided in suheec- 
tiou 1803(a) of the Act of 1992. That 
section deems rates in existence and un- 
challensed for the me-yeLr period prior to 
enactment of the Act of 1992 to be just 
and reasonable and not sul:0ect to a corm- 
plaint under section 13 of the ICA,  unle~ 
evidence is presented to the C m  
which establishes that  s substantial  
chanse has occurred after the date of en- 
actment of the Act of 1992 in the 
nomic circumstances of the oil pipeline 
which were the basis of the rate; or in the 
nature of the services provided which 
were the huis  for the rate; or ~ the 
per~m filing the complaint was under a 
contractual prohibition against filing a 
complaint. ~ 

This "grandfatherins" provMo~ of the 
Act of 1992 protects from mint com- 
plaints the vast majority of rates in e~ds- 
tence on the date of enactment. To allow 
a protestant of a propmed increase of a 
statutorily protected onderlylnS rate to 
challense the whole rate, and not just the 

Resluimiom Preambles ,,1 e-31. , 

propoeed i n ~ ,  wo~kl be to remove the 
pt'otect/o~ of section 1803(a) solely on ec. 
count of the filinl of a proporal to effect a 
modification of that rate. Thene is no indl- 
attire1 that Conirmm intellck~ the prot~- 
t/en of section 1803(a), for these rates 
that qualify, to be overridden by remda- 
troy actious, or to he of llmited duratien. 
The statute clearly states two conditions 
under which the safe harbor afforded 
rates under sectiae 1803(n) doe* not ap- 
ply. Merely filinil a protest slptinst a lm~ 
posed chanse to a 8randfathered rate is 
not oue M them. 

In addition, limitins a l~testant to 
cha]inngi~ the increment of the rate in- 
crease is ~ t  with the ICA. Under 
section I $7), a pilxdine peeS~ling s rate 
c h t n p  benra the burden ~ provins the 
chanp will result in a rate that is just 
and reammable. On the other hand, in an 
investigation of an ezistlnl rate pursuant 
to uc t ima  13(1) and I S I ) ,  the burden of 
provtnl the rato Is unjust stud unrea ia~.  
ble lies with tim complaimmt (or the Com- 
mission, in investigations begun sua 
sptmte). To allow a protestant in a tectkm 
15(7) proceedm8, where the burden of 
proof ties with the pipeline, to chellense 
that part of a rate that was I m e ~  
would therafore he cunUary to the ~uttu- 
teIV scheme. 

I t  is rek.vant to note, morenver, that 
mxler the indesms system adopted m the 
final rule, existin8 rates to the extent not 
8xandfathered under the Act of 1992 re- 
main s u b ,  ca to investigation under the 
complaint proce~ set forth in section 
13(1) of the ICA. 
3. Other Issues 

Holly and Total arlue for an automatic 
periodic Commlu/qm review of pipeline 
raU~.. Total suSS~,ts that this he doM 
every five years, with the pipelines being 
required to file cest and revenue data to 
he used in this process. Total alto fav~a 
ineulatlnl pipelines fro~ protests durins 
the five year intervals between the cmt- 
l~uMxl rate revlewt. 

The concern reflected in these re- 
queste--tlutt under the lndexins system 
pipeline rates will lnorenslnlly diverse 
from actual pipeline ~ been ad- 
dres~d by the Commiuin~ in its structur- 
ing of the index system. Fint,  pipeline 

34 ~ FERC Stetutes rand Resulltions 
| 30,89.5 (1993), at pp. 30,94&M. 
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do so would merely create a diverlpmce 
betweon thuse cu~ts and the allewable 
rate ce/i/nS that coLdd form the basis for a 
protest. 

The pmit im that the prote~ mecha- 
nism should not be available in cases 
where proposed rate increases comply 
with the appticable rate ceiling must be 
rejected. As explained in the final rule, 
under an indexing system some diver- 
Sence between the actual costs ol a pipe- 
line and its rates is inevitable. An 
indexing system relies upon indxmtry-wide 
,,verage cmts, not co~i~ny-specific costs, 
to establish rates. Mon~ver, the Commts- 
sire is requiring that there be a mab*um- 
",Ja/divergence between actual costs and 
rates to allow for efficiency pins that 
• uty o~'ur. 

The indexins W~tem has been adopted 
becalme it complies with Congrees' man- 
date in the Act M 199Z for a atmpiH'~ed 
and Ipenerally applicable ratemaking 
methodoaosy, in confermity with the just 
and r e u c u b ~  ~andard ~ tbe ICA. A 
na~suse ~ the justness and mu~nable- 
nees of rates is the cmt of providing the 
~zvice. Thus, the divergence between • 
plpeline's scxunl c ~  incmusm, and its 
rate lnoreaes~ while to an extent inevita- 
ble under the indexing methodolo#y, 
sbmdd not be M i o w ~  to i p ~  so wide u 
to ne|p|te the c ~ t  b,- is ~ the rate in- 
c reae~  The ix~vis/on in quint/ore Mlowu a 
p otest to be brousht aSa .t a rate in- 
cre~e  that strays too far from the actual 
c ~ t  in~reaaes of the pipeline in rec~ni- 
t im of the just and returnable s ~  
that is s~ l  sppltcable under the 1CA. 

This i~mdsion ~ not, cmtra ry  to 
the ccmention of AOPL, MPL, S~eU, and 
E x p k ~ ,  undermine the simpltficatice 
and o f ~  benefits es~ciated with an 
indexing system of changing rates.  
ProMb/tinS the he•tinS e~ p~mests that 
do not state reasonab/e srmmds for alkS- 
in~ that the pmpmed rate incre*~e Is sub- 
mmtial ly  in e ~ e m  o~ cmt ~ will 
reduce the number d pretests that might 
otherv/me be filed in the al~ence o[ such a 
standard. I t  is true that l~mhibltin~ all 
omteste s |~les t  ~ rate l n ~ s a e s  
in campliance with the nppiicabte cetlins 
would furtbe~ s~mpUfy the Conunimi~'s 
review of rates. However, as explained 
a l ive ,  such a pre~ibttion v~uld be incon- 
sistent ~ t h  the ~ s t  and reasom~le stan- 
dard of the ICA. 

r wD a s u u m m  automaton  

The necessity to comply with the just 
and ~ l e  standard /s also part of 
the re6mn for rejecting the argument that 
a cast-ba d proc t esal t a propo.ed 
rate increaJe must be rejected in order to 
ensure the efficiency benefits of inde.~n/. 
Another r e a s~  for rekctinS this arsu- 
merit is that the relp~tlon in question 
does shield a pipeline from cost-b~ed pro- 

where rates are not substantinUy in 
exce~ of cmt~ thus Mlowlng a l~peline to 
capture some efficiency pins. 

Amoco, Sun, Lakehead, and Buckeye 
claim that the standard o4 "so substan- 

in excess" so as to render the pro- 
rate "unjust and unreasonable" is 

vague. This co~tentlon, while not entirely 
inaccurate as a matter  of ~tics. is 
not pe r sm~vt  as an argument on rehear- 
ins. The extent of the divergence between 
actual cost increases to • pipeline and its 
p n ~ u e d  rate increase that would justify 
a ~ that the proposed rate is unjust 
and unreasomble is not susceptible to 
mthemst/cally precise defln/tion. 

This determination is reinforced by 
these parties' proposal for an alternative 
sumdard---chansed circumstances. Such 
a standard is not directly tied to cast 
c ~  t / s t  may be experienced by a 
pipeline. Thus, were this standard to be 
used, there l~tdd be the potential for 
wide divergences between a pipeline's 
cmta and its rates that would nonethele~ 
not be subject to challonse. Such a resula- 
tory regin~ clearly wmdd •or sorve as an 
effective check on rate increases, and 
would therefore be c ~ t r a r y  to the Corn- 
m i s t ' s  continuing respom~bIHty to en- 

that oll pipeline rate~ are just and 
reasonable. 

ReflectinS a different parSpectlve from 
that m-tieulated by the pil~lin* petition- 
ers, some shippe~ have requested rehear- 
ing on the basis tha t  the threshold 
standard for filinE & ix~otest under the 
~ system is teo stringent. 

Kerr-McGee contends th t t  any rate in- 
crease that exceeds the actual cast in- 
cron  aperieuced by • pipeline is uedust 
and u n f e d .  I t  srfues that protests 
prem/ud on any diverlpmce from actual 
casts in the proposed rate sJloulcl be al- 
IowecL 

As the cases demonstrate, the requ/re- 
meat that rates under the ICA be just 
~I reuan~ble does not mean that such 
rates must i~dectiy reflect costs, or that 

¶ 31,000 



Jnofflclal FERC-Generated PDF of 20050808-0281 Issued by FERC OSEC 08/08/2005 in Docket#: - 

31,102 Rog iom Pmumbim sat. 4 

rulemaki~,  the Commission is exercising 
its authority under Nction 15(1) of the 
IC.A to require the pipeline to file a rate 
decrease. 

ARCO specifically maintains that the 
Commissi~ has no authority summarily 
to reject a rate filing without a bearing, 
except for technical formattinll r~mme~. 
The IC.A, ARCO arsue% ~ives a pipeline a 
statutmy right to • beartn~ to justify its 
rate proposal This contention is also 
without merit. The hearing requirement 
contained in section 15(I) for existing 
rates and aectlon 15(7) for proposed rates, 
has been satisfied by the notice and com. 
merit procedures of this r u l e ~ .  All 
interested persons, including affected 
pipelines, have had an opportunity to be 
heard. If a pipeline desires to rebut the 
presumpti~ that a rate above the ceilins 
is unjust and unreasmmble, it will receive 
an individual bearing on that matter. 
However, a pipeline that makes a fllins 
which fails to comply with those stan- 
dards, without a showing as to why those 
stamlards should not apply, has no right 
to a bearing. Tbers almply wo~Id be no 
dls _l~ted facts o~ imnm to warrant a bear- 
ingfl a 

In short, ~ e  rate n~thed~ozy la~vi- 
~dom o4 the final rule, including the filing 
and othe~ substantive requirements in the 
indexing system, reflect the Commiss/on's 
exercise of its ICA autha~ty through pro- 
mul~ation of rulea of 8eneral applicabil- 
ity, as OPl~aa~d to issuance of orders 
through case-by-case sdjudication. An 
aSency's diKrstion to exercise its statu- 
tory authority in this fashion through a 
rulemaking, rathe~ than cue-by-case, is 
well established. 3~ 

The simplification mandate of the Act 
of 1992 lends further support to the rea- 
sonableness of the Commi~don's dec/s/on 
to proceed through a rulemaking. Section 
1801 of the Act of 1992 directs the Con. 

to impkment  a "simplified and 
generally applicable" ratomaktnll meth- 
odotMy. It is the Commission's ~ t ,  
based upou its experion~ under the ICA 
and similar statutes, am:J the evidem:e 

complied in the record of this rulemaking, 
that an indexing m e ~  will fulfill 
this simplification and ipmerai applkabil- 
ity directive, whlk at the same time en- 
suring that the resultant rates are just 
and reammable under the ICA. By its very 
nature, an indezin8 methodol¢~ is a ge- 
neric approach to m m b i b h ~  m t ~ .  The 
requirsamaU d tbe ~ methedolosy 
crafted in this final ru~ ther~aru are to 
be applied generically, tlmmSh rules, sub- 
jeer, u explainsd abov~ to opportunities 
f ~  pipelines and their custmaers to show 
in any particular c a~  that the indexed- 
lama/celiinS damld not aOOly. 

The claims on rehearing against the 
validity M the ~ requirements cu~ 
ta/ned in Part 342 d the nsw resulat/cm 
are therefore donied. 

2. ChalienSn to Rates 

Under 1 3 4 3 2 ( c X 1 )  d the new rewzk- 
timm, a protest qp~hm a la~azed  rote 
lncccase under the imtmdz~ Wlm~m must 
show that tim "incnmm Is ~ substant ia~ 
In ezce~ of the actual cwt incrcas~ in- 
curred" by the pipeline that the propmed 
rote wonld be unJmt u d  unmmmable. 

Amoco arlIues that this standard is too 
v q u e .  I t  o ~ t e m h  that • more appropri- 
ate standard would be a chanlp~ in cir- 
cumstancas since the rate was last 
change ,  sun, Lakehead, snd Buckeye 

the mine mlpmaont on r~tmu'ins, 
arsuing for a atamtani for b r i n ~  pro- 
tests that relates to changed circum- 
stances. 

Several other pipelines on rehearing 
r ~  tbe notion ~ anowing any pro- 
tests ngaJnst a rate im:~ease propemd that 
is within the applkable ceiling. Thus, Ex- 
plorer, AOPL, MPL, and Shell argue that 
allowing challenses to rate increases 
within the cei l i~  wonld dofeat the ~impli- 
fication and ef/'udoncy sonls of the index- 

~ .  They contead that the 
~ i f t c a t i m  Soal w ~ d  be defeated by 
the fact that proUmJ~ and thus cmtested 
r ~  ~ ~ u k l  p ~ i ~ m ~ .  T ~ y  
further ~ u m d  that the efficiency Sonl 
would be defeated because a pipeline 
wqm|d Imv~ ~o lncentiv~ to cut cmts ff to 

8¢¢, e~., Un/ted 8¢at~ v..~Nmrer Brmdm~- 
in#, 351 U. S. 192 (19S6);, See al~ Davis • 
Pier~, Administrative Law Truatise, J ~ ,  at p. 
389 (1994y. 

Even when an aEency b required by statute 
~" by the Congituti~ to provide an oral eviden. 

131,000 

ttary hesria4L It .,.,,,,4 do ~ rely If tbme atsts a 
dt,pme ~ a matmal f a~  

DSee, e.l., / / ~ l r ~  v. ~ 461 U. S. 
4M (l~3Y, Un/t~ Statm v. ~ Brmdka~- 
/n~ note 32, aqa~ 

h d a m  F ~ U ~  ~ 
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The requirementS d the final rule re- burden of proof to show that  the applica- 
fleet, end are com~tent  with. the Com- bte ce i l lnp  are too knv to allow recoup- 
mission's au thor i ty  under  these ICA ment  o4 prudent ly  incurred costs, in 

provisions to in v~,_t~ll~ ~ l s e s z b l i e x  sh. rates, e ~ e i ~  for thorn r i tes  . m e ~  p~t 
lust and r e s s c m m ~  r,,,~, . . . .  . ~ :,:-~ rea~onab~ under ~ 1803 of .me 

in d e - ,  in 
thls arder m~l In tha a'mr ~m~_te d similar protectinn for customere, by Pr°" 
~ rule. ~ ~ ~ ,  conoo~ ~ for c ~ u e ~ s -  to o~vmed ~ 
an m-tt~re¢~d inve , t~'u~. in~_,P~,  is~ns r a ~  ,bat ~e within , ~v~  
e~dlns and has determined tlmt.u~..w ". : . . ~  ce iUn~  but  are nonethele~ so 
~:~, omt-t~ed fo~nul~ O'PX-* maex~ ."~---.,_,.. : .  ~ of ecmal cmts u S~umsy 
for chanslnS e~stinS rates, the vast ma: to he unjust and ~ b l e .  
jedty of which have been deemed just ann 
reasonable by ac t  of Consress,  will 
s ~ l i n e  and expedite the ratemsJdng 
process in ~ with the m s ~ . ,  te 
of the Act of 1992, while nt  the atme tm~  
ene~rlns that the re~dtlnll rates are just 

Contrary to petitioner,' position, noth- 
iNJ in theme r e ~ t i o w s  is incom~tent 
with section 15(1) of the I~q .  which 

fuine~ of an e=istlnS rate on 
and rexlonab~ within t l~ n ~  o4 scc- i~aimmt or the C o a ~ a n .  
tion 1(5) of the ICA. 

The specific means by which this index- The ra te  decrease requi rement  of § 342.3(e) is ~ upon the Cemmissiea's 

~tesisbyestublishinLinthe_b~q|e.d level in exceu "~ me c e u ~ s  ~ .  
the ICA, ra t e  max imum s.=u Secuan by the pPI- !  index isJFzsumpUvztY un- 
342.3(a) of the rezulat io~ requires rate just and unreasm abe-st  The scctLo~ sim- 

t o  r a - -  
h i s ~  than the a ~ I c u b ~  ~ '  -~-'Com- that is in ~ a a .new., , ~ ,  .'~ , ~ * ,  - 
resulatory requirement reslecto mc subject to an o p ~ u n i t y  for me ptpeunu 
m i s ~ ' s  authority under m ¢ ~  15(7) of to rebut the p rem.uup t~  to show ths t  its 
the ICA to require that  p ~ p c m d  ~ pruden t ly  incurred  coots jus t i fy  the 
yield )tlst ~ ld  ~ r ~ t ~ j  " ~ ' t  8~v~4:etlil~ r~te. Thus, the st~tutol~. 
342.3(e) of the r q p ~ t l o m  provmu~ ~ ,  burden of proof has been fulfilled in this 

comply with new c e u t n p  wmcn " ~ t ~  
been lowered becam~ of the decline m . Eu~aruk  does no¢ compel a different 
index. This resulation reflects the ~om . ._ . l , , '~-~-for  it involved a distinctly dif" 
mission's rebuttable f l nd t~  that  a rate ,. . . . . .  
above the c~eilin~ is unjust 8rid ~ ferent kind of ~ requirement than the 
b~,~d~15(1) of.~ ~ , ~ ~ m ~ o f ~  
the Commi~oo lu= the a u t ~ t y  to. ~ resulattm~ In ~ u p ~ ,  it ,ms 
q ~  - ~ . ~ s  ~ ,  ~ , t  ~ . ~  ~ , t ,  ~ " , ~  ,~o~.he ~ , ~  _ 

nmk~ a rate than~ mine every ~ 

justed to lawful leveb. 
However, the re~u~tioe~ al*o provide tumid then be ~ to rev~w ~ . 

~,o=d~, ,  for b~h . ~ P , ~  ~ d . . ~ . _  ~ ~ , ~ h ~ , . ~ b ~ . ~  
to . . t  . in - -  ,s(7). , ~  he upon the plp~U~. 

celiinO would not ensure p~.,.~., ,_ the procedure would haw up~t u*e smtuto~ 
able rates. As exp481ned m oet~,_ m u~_ scheme for b ~ d e n  of proof becsum 
f . ~ l  rule, ~ x l  e l ~ d . ~  in ~ '  ° r ~ ' ,  exlmnS rote to he mPermded by the m" 
, . 2 . ,  
rebut the prexUml~XOn m ~ , ~ - - -  
that the above-ceilins rate is unjust and 
~ b l e  and that rates above the 

m Section 1(5) e~ the IC-~ 

totem below tho~ deemed ~ and r~Jmm oy 
the Act of 1992, stn~ the C m s ~  is not 

Pedm~ ~ ~ Cummkmion 

~tss subject to | S42~(e), would not nec- 
eu*rily have been determined to be un- 
just and unmmmable. In ~trut, in 

~ makinS any d tbe fi~ll~s ~ u d  bY 
| 1806(b) m ~ it to I n - - b e  rates below 
that ImmL 

¶ 3 1 , 0 0 0  
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a rate change p ~ l .  Thus, they argue, 
the Commission is without authority to 
require • pipeline to abide by the require- 
ments established in the final rule for 
filin8 for changes of rates under an index- 
ing system. According to the petitioners, 
a pipeline has sole control over the sub- 
stantive contents of a rate filing and, 
when one is made, the Commission's •c-  
t/on in response is limited by section 15(7) 
of the ICA to acceptance of the filing, or 
acceptance combined with a suspension of 
the effective date (of no more than seven 
months), impeeition of • refund obliga- 
tion, and the convening of a hearing. 

Petitioners' arsument that these regu- 
Lations are unlawful because the Commis- 
slon has no au thor i ty  to prescribe 
substantive requirements for rate fdlngs 
is clearly mistaken. In the first instance, 
these requirements are ~ in spe- 
cific authorities contained in the ICA. 
The end result of this ndemaking pro- 
ceed/ng as it relates to the ICA is the 
same as if the Commission had proceeded 
in a case specific adjudicati~. That  is, 
the Commission has identified rate leveis 
that comply with the just and remHx1~ble 
standard of section 1(5), and it has re- 
quired that no rates above those levels 
can he charsed to customers, unlem the 
pipeline can show there •re unusual cir- 

justifyin8 hisher rates. Thus, 
contrary to the view that underlies peti- 
tioners' objections, requiring • pipeline to 
abide by these determinstiom, reflected 
in the final rule, /s no different than re- 
quirin8 a pipeline to abide by the require- 
ments of •n  order issued af ter  an 
adjudication on its exist/ng or proposed 
r i t e s .  

In re~ud to the rate decrease filing 
requirement contained in |342.3(e) ,  
AOPL argues that this prevt~on is incon- 
sistent with the ICA's |cheme on burden 
of proof. AOPL notes that the ICA places 
upon the Commission, or the complain- 
ant, the burden of proving that an ex- 
isting rate is unjust and unreamnable. 
Contrary to this previ~on, arsues AOPL. 
the final rule's requirement that • pipe- 
line file for a rate decrease effectively 
shifts the burden of prom in respect to the 
Lawfulness of an ~ rate to the pipe- 
line. 

According to these petitioners, the 
Commism'on luts acknowledged this princi- 
ple in • prior decision. In Kupm'uk Tran~ 

¶ 31,000 

porto•ion Co., 55 FERC I61,122 (1991). 
the Commission declined to order the 
pipellne to make automatic annual f~ings 
to change rates baaed upon. a formula. 
prescribed ceiUng. AOPL argues that the 
Commission's decision in Kuparuk was 
premised upon the necessity of respecting 
the ICA's burden-of-proof Icheme, in 
which a pipeline bears the burden of proof 
on proposed rates, but the challenger 
bears the burden of proof of showing that 
existing rates are unlawful. 

These argument• of the petitioners are 
not persuasive. 

In complying with the directive of the 
Act of 1992 to craft a simplified and 
leneralIy applicable ratemakin$ method- 
oiogy for oil pipelines, the Commiuio~ 
has exercised its sub~antive authorities 
under the ICA, which are intended to 
ensure that the rates charged by oil pipe- 
lines for transixx~atlon services are in ac- 
cordance with the standard contained in 
section 1(5) of that staxute: 

All charges made for any service ten- 
,bred or to be rendered in the transpor. 
to•ion o f . . .  property.. ,  shall be just 
and resmmmble, and every unjust and 
unretmmd~ chau'le for uach service or 
any part thereof is prohibited and de. 
dared unlawful. 

See•ictus 13(I) and 15(I) ~ t  to the 
Commission authority to enforce the just 
sad reasonable standard with respect to 
es~tinll rates. If after an investilgstlon 
instigated by virtue of a complaint 
brot~ht by any person under section 
13(1), or upon the ~ ' s  own ini- 
tiative, the Commiuion finds that an ez- 
is•inS rate is not just and ~ b l e ,  
section 15(1) empowers the Commission 
"to determine and inescribe what will he 
the just and reamuabie ... rato ... or the 
maximum or minimum ... to he charled 
..., " and to ether that the pipeline "shall 
not thereafter pubiish, demand, or coilact 
any rate ... In exceu of the nmximum ... so 
prescribed...." 

Section 15(7) prevtdes the Commission 
with similar authority if the pipeline pro- 
poem oh•riSes to Ite rates. Thtm, under 
that  section the ~ o n  is empow- 
ernd to lnvemSate propmed rate chsnses 
and, if it determines that the proposed 
c h a n p  would not establish a lawful rate, 
issue an oeder "as would be proper" in the 
contezt d remndyins an unlawful esistina 
rate under sectioa 15(1). 

Fmmal h m W  etdddtnm 



Jnofflclal FERC-Generated PDF of 20050808-0281 Issued by FERC OSEC 08/08/2005 in Docket#: - 

) 

3m 8.31.94 Regulafiom Preambles 31,0~B 
method tha t  falls short of the Act of 1992 firms its decision to use the annual  
~ l s  d simplicity and streamlining, c h a n ~  in the PPI-I  index to establish 

rate ceiltnlp under the indexins system. 
Third, the exten~Ve vertical integra- This decision, as stated in the final rute, 

tion d the oil industry raise~ questions will be reviewed every five years, besin- 
co~cernins meaninsiulne~ of the c o6t ninS with the year  2000. 
.1- . . . .  ued ~ Although such compsm~ B. F i l l ~  Requirements for the lmfexing 
may operate their pipeline d tv ia i~ . . .  Sywtem 
independent profit centers, vertical m ~ -  
sra~o~ dee, ~ t  reteSt*ted ca~_p._n~ t. ~ e  F ~ s  nequ~emenU 
considerable leeway in sllocating cmum~, The final rule impeses certain new af- 

firmative filins requirements on pipe- 
cmts among their variousdivisim~, t;,u~. These new requirements may be 

At ~me extreme, • plpcUne could be ~ . .  ~ into two catesories. The first 
allocated none of .a c .mupany's jotntan ~ t x ~ e n  ~ . - - -  " re . ,~,,m~ contains tlmse substanttve - 
common c~ts ,  giwng i t . low rstes, " " ~ - ' "  . ~_ . . . ~ , , ,  • nlpeline's use of 
perhape noticeably lowering . t h e . a v e r ~ .  qulrements su -~ , , "~ .  _ ;:'__. _~._t.,;.~..4 

the ratemakinlg meU~Ca~Ol~ u ~ . ~ - - .  
of reported industry cats. At  ~ other in the final rule. A plpeUne is generally 
extreme • compeny could allocate to its required to u~e the indmdng system to 
pipeline'a share of the company's world- chanKe rates. In filing for • rate c. _h~,_e 

rates and raising the industry test aver- 
• se,~v~nc*nttY. In th~ ~-tter cue, if ~ m~t  me - pnaz.ed r ,~  t~s t , ,  ~ m s ~ _  
integrated pipeline comic ,  y _tr~. t ~ .  than the cetUns derived t r~n  appncauun 
orinmri ly company crude, tt wougl starer o~ the index. If  • pipeline wishes to f'de for 
I~i~tle l e a  in volumes trampcgted despite • higher rate, it must use • ~ .cmt-oi4ervi." .c e 

or negotiated-rate methodo~ol~ aria st its hisher r l U ~  sad  could remain indif- 
ferent to the actual level of the rate bein8 
charsed. Revenue, not reco~red by the 
pipeline could be recovexed a t  the Produc" 
ins, refrains, or marketinS ead of the 
compeny's operations. The ~ is 
not sunestins that such cmt-shiftins 
would oo~ur, n~ that it weuld nece~arily 
be improper, But the po~il~lJty of it oc- 
currins undetected in relx~ted data dees 
exist. The net result in either case is that  
the data available to the Cmmniu/on f ~  
constructins a proper index would be 
~kewed. In any ev~mt, the need to ira- 
prove data  cell*¢tiea with r e s a ~  to e/! 
pipcuna ~, spectficatty the subject ~ the 
s e p a r a t e  r u l e m s k i n g  p r o c e e d i n |  a t  
Docket No. RM94-2-42~. 

4. Conclusion 
B u e d  upon the recerd evidence of thta 

proceedinll, publicly &vai]abie da ta  filed 
with the Commission by pipeUMs, and 
the nature and characteristics el the PPZ 
and GDP ~-~===~ the C '~m~;"  -~- rud-  

~Altbough tho ~ c~ects no dsta 
~ and d~s  m t  haw u p 4 o ~  tn fum~t~  

m ~ thslr uwu W hum ~ ~ 

t ~  h ~ h ~  v m k a ~  t n t ~ a t ~  A c ~ v ~ g  to • 
D w a ~ m ~ t  m f f  study, '~tmplka- 

ttom ~ Divat i tm~ 0 u ~  1976), the tap 20 
Intemst~ ~/1 ~ f i rm (~11 msdar I ~  
and refln~), owned 86.6% ef the intmu~W 

must justtfy tha t  use b u e d  u p ~  certain 
factors that  are ~ u m e r s t e d  in the regula" 
tlons. Tlmw requireme~ts are omtained 
in | | 342.3 and 342.4 of the rzZu]stiom. 

ins requirement, ~ t a i n e d  m 51 ~v~..~ j 
of the vesulatiem, c o ~ e m s  rate  decrea~m 
undez tim indmfinl system. In any  year in 
which the index is negative, and has the 
effect d JoweflnJ the applicable rate ceil- 
inS, • pipeline with • rate above the new 
~ i l h ~  must file • new tariff to bring tha t  
rate into ¢umpfiam~ with the new ceiling, 
subjKt to the ~ o v t z ~  d the Act of 
1992. This fllins must be effective no 
l a t ~  than July 1 of the sppticable index 
ymro 

AOFL, AItCO, Exam,  ~ and Phil- 
Ups chgIlen~e the CommiNion's statutory 
authority to promulgate theae require- 
meats on filing rates. Their axgument is 
tha t  the ICA grants  to • pipeline rote 
,~rmtiee as to the submmtive amtent ~ 

ttunkllno capedty in lg72. A Depertmdmt ~ 
jbm~v udy, "Unlted Sume 1~mukum mPe" 
llne¢" (December lg00), mpmt8 that in Ig00 
hmwmed plpean~ mined t~ th* m*~ ~ cm- 
pantm ~ m l  f~ thnm ~ t  ~ th~ top low 
a~l 17 d tim ~p  20 I~p~n~  ~ ~ tmal 
ixurnd.mflm au~d ,  sTqr, d taud I ~ e  cle~- 
~ ~ dmy, md ~ t  d tlu tmdivtdod Inter~ 

131,000 
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c o m m i N i o n  is  conce rned  w i t h  t r a c k i n g  p P I - l .  A O P L  w o u l d  s i m p l y  
. . . .  . . _ o  ~ . .  not in ,b,of,te reel GDP or even G.DP.+~: - . , , . , ,  

Mesn~ ce o/indeL l eve ls  o l  p i p e l i n e  c u . - , ,  ' r i t e  u .  , . . . . .  . 
costa c ,m~prbe  • mlnal pa r t .  axe irrelevant to the chOi 

and deUVe~ coWS che.-efore provid.  
OmisSlon of these 

, _-.~-.I . . , , s ic ,  is, in COm~Ult  
so~e  consistency t o  ~ cos ts  a n a l y s e d  A o P L  s m ~ - - -  .~ '~ '_ f . -~ , , ,md  only on 
without ~ o p s r d i z l n l  ilie val id i ty  ~ the th~ u~. -~_ ~ which ire more 

opersr.ms __  L .  z.~o~iOn.w CapiUu 
t e a  o y  , , - , -  t o  be &ffec . . . .  ~:~  n o t  ~ec~llY 

COSLS, w h i c h  A U r J -  ~ 
~ l y s u , .  • with Kthn ' ,  u.~ 

KOPL ~o  u ~ .  _'~., investment (Le . . . .  - --flect depreciltio~ snd  
..~ .~.,n,ms in net  pure,. . . ,  --.~,,;,al address ,  w m  -.. . ~ A  t^ reduce 
~, ~....~- ._ ,i~.,rer..lllteo v.,o.;--~ i.. ~Ahmt-me~ts t h a t  t©l,~ " 

c h ~ z ~ e  i n  u~v . . Cl, t l i  ot.~er ~----- 
rite of - - . . . .~.  fm oil ptpeline _.pl ovirldl pipeline ca~ts. _ _ 
cost) lul m .v~"~  . r ~ t ~  no~el in t ~ S  r~- . ..~--4ulon~de% 

t l ~ t  r e p m ~ w ~  . t ¢OSt~ • f t & ,  I ~ 0  ~ - " ~  p r d  . . . .  : - -  t o  d o  w . h  c u r r e n  . _ U S e r ,  ~ b ~  . ~ . - -  . .  d u l s e  i t s  o w n  
men• t ~ s  n o . ~ . ~  , , ~  inves tment  ~ , , ,~ .d  the C m ~ m ~ - ,  - -  . _  ~ - t s  I r o n  

_. ~li,.,~ t h e  p ~ ¢ u ~ - ~  ~ "  ~ _.~ ~ , - - -  

coml~ny e ~ m ~ y  ~ _ ~  . . , . . ~ , . . ~  c m t  f ~  de -  " - '  - ~ - -  o (  c i r c u m s u m c ~ ,  o ~  

P'P~ . ~  ,'Y' w h i c h  c a n n o t  ~ "4-"  - - -  • - r i o t ,  ar ia  t e s u n s  - -  

c u l a U ~  l r o m  r ~ v - - - - -  - - t~ ,  . v ~ e  a n  m o u  w ~ - ~  . ~ - ~ _ .  ~ - t s  s v a ~ s b l e  t o  
t h a t  no s e ~ r s , , ~  - d ~ t c u l t ,  s , ~  ",-- 6 

, o  
O f  S p p l z ~  _~ . , . ; . I U n e ' S  c a p t t l i l  t n l  . . _ _ . ~ , , . ~ . ~ t  Se~  ,~,,.,A... ~ . 

- ~ t - . . I . t l r ~  • IP y e n  v - r - - : -  . for c u r n m t l y  m ~ . - - - - - - -  _ ~ _ .  ~ k i t  tS pSI I~c-  

cost cna-s • ~-- ol .~Irlll tnns .o -  ~" ~."=-~._L i,,.. ca~ i i l  c o ~ ,  u ~ - = = - =  
...i,,;,,., h ~ an  ll iu=~. " - " -  - - - - - -  tO be  UI~'W u - ~  - - -  - -  rl,,u . i ne ,  l l n t l  uo  l l ~  
" ' "  - - ' - " ~  to .~mlt thele ~-_~ , _ . ~ .  in m~e dludl ~ "  " ~ " - ' ~ " ~ - - ~ " h  . ~ r -  
is req~ ~ _~'_'~-~,,~i~ #,OPt, riO~- ...... in thmr Ferm rio. o w,~- r 

k id .  On ~ ~ _ ' 7 - ~ , ~  on of the u i e  ~ . .  _ ~ ,~,, ; ,  n R a l  c ~  on  • 
te i~uans c =~-'-ti --- calcultion ~ ~ ca~ - ~  ear- 

• s inlccum . . . . . . . .  cmt i:lis; II mn~" 
• ' s  r i t e  i l l  ~ t u m .  t r e n d e d  ~ t e d  t h e  need f ~  

~hs . . . .  , - - -  ~ e  b~e  ~ m  ~ While the C~mm.mm..~_ ~ O P R  
t r e n d e d  ~ n S ' m ~  " "  v l s e  F ~  N o .  6 m ~ -" .<ly i,,,.,- _ . . . .  - . , < , , , ,  t< 

ever,  t h a t  the  rek.vsn,.,., . .~-Zlev~i oi pipe- ~ " ~ e ' ~ . i e n t  to o ~ s t r u c t  an  ofl ptpe- 

• ~ not c~I~_ ~.~' b u t  rather ~,~ h~dultrY ind---" . ~,__ 
: "  , te  r a t e  m ~ - ,  . - - -  ~ e o  i n o ~  lines t s s r e s a ,  t l e v e i t s c h a n s i ~ "  , • F F . ~ C ~  . . 

- - ~ |  ra%e 0~ c l umW= - ~  ~_~  ~ n a l  t o  ~ ' "  ~ ~ _ . o  ~ ~ e x t e m ~  
i n , , . . -  . l i n d  t r e n ~ . = u - ~ - ~  " e~ u.w.- - - ~  tisti-  
u n u ~ ' ' "  .'Y";-,......~es This  imlv~ . . . . .  o d o f t i z ~ m ~  - -- 
ceSt meth(mmys' 7" ~i. -~-t ( o t i s  i m d  ~ .... ; - - % 1  s~t  o~ d a t a  pemw. 
the f sc t  t lmt the s ~ , ~ a ~  ~ " is ' ~  c s l / y  ~ ~ _ : . . . ~  h v  

. . . .  end point tsero~ --- - • : ,  the eest dstl s u o ~ , . , ~ _ ~ . ~  

~meu~ler~.". .,-'-'-ioi individuli ~ . ~  . . , ~ m u m  r ~ u ~ ,  ~t 
t l t  • v l i n l ~ r u  ~ , . ~ - -  • 

" - e  e~ly c~p i t l l  cost da  . - U t e  of chs r se  a l l  ~1~.~.-~ t e i c h  submission 
I l l  . • ~ ~ I O  O I I r  I l i 141  
bllc i na~ys i  :-- , , ,*,iect ,  bu t  Y . < ~ ~,- s u b i e ~  to c h s U e n ~  

pu ~ - -  m a Y  be - - v - - -  . ~ , l d  sno ~ " "  "LT:~I;..., Whi le  
• ~ •,.,,it# --  " • " ~ - -  & n  V ~ " ' ° ' "  such P ,oluUOn. T h  y pre - o~ Y P~ • 

~ r ~  - - - -  ~ . . . , ~ . ~ a J  o r t ~  d e l m ' m  , .v  .__,,. - - , ~ . ~ l h t  iS  n ~  . " ~ T " ~ .  _-~ . - - ~ - , - ~ - . -  

scr ibe  u a e .  , ~ w h i c h  t h e  Comn~us-. - ~ -  - - r  ~e, i t  m i g h t  r e s e t  tn  a n  ~ - ~ - , , - ,  
reflect Cllpltlli ~'m~llted by choosing , , , , -  r -  .... 

c c o m  

I ] t ~ m s ,  v. • ~ Pi  "" - ~ l',io. ~ , - - ~ - ~ " - -  
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~ence of an y  question of erro~eoos  
data. u 
The median is, in f~-t, oCten preferred 

sLa~istically ss • measure of central ten- 
dency in case~ where the distribution is 

s k i e d .  ~ An a v ~ l ~  may be sub- 
stantially influenced by one or t ~  a -  
treme outliera, whereas the medinn, or the 
middle 50~ will neC 

There is tome dispute a m ~ g  corn- 
mentors on how to weight a ~  costs. 
Some use barrel/mile~ others advocate 
usins b~rrel~ The choice of we il[ht will 
slgnificantly affect the averlqle, z* Use o/ 
the medinn obvlate* the ne*d to dec/du on 
appropriate weishts, since the median is 
determined eely by iu  pcsifim relative to 
the other c~uponents of the series. 

As noted by Means, use d a median 
range ~ pipeline cmts is aim more appru- 
priam than the use of an index that in- 
clude* all chanlpm in pipeline costs, no 
matter how extraocdinary. AOPL, in its 
request for rehearin~ provide, c ~ l e r a -  
ble evidence that the ln6ex ~ PPI-I will 
not cover all chanSe* in pipeline costs, I t  
asserts that PPI-I would not permit pipe- 
fines with far4bove-evera~e coats to re- 
cover throe costs within the Inde~ I t  
shows that the GDP implicit price d e f ~  
tot index would be insufficient to cover all 
pipeline costs, and that GDP+2.5 percent 
would better cover the ranse of extrao~li- 
r ~ ' y  c ~ m  incurred by ind/v/dml pipe- 
line* in any siven year. 

The ro~e of an index is to accommodate 
normal coet chanse*. Its ~ is not to 
~ r a n t e e  recowry o4 all cmts at any 
time and in full, ~ of other cir- 
cure,tahoe*. Even competitive n~ukets 
do n~¢ do th/s. 

AOPL arsue* that the more pnerow 
index would better track, and hence per- 
mit more complete recovery of, all re- 
ported pipeline ou~m. If the Con~nissiee 
close roach su index, sufficiently hish and 
~ e ~  to enco~pem even the mmt ex- 

~ it would provide wind- 
fsJb to many o/1 pipelines by 
rate chans~  substantially above cost 
chsnseL This would effectively abdicate 
our ~ b i l i t i e *  for rate resulation 
under the ICA. 

The cho/ce of PPI-I is intended to per- 
m/t pipelines to recover normal costs 
throuO normal op~ratinn of the indeL ~ 
]Extraordinary costs can be recovered 
th rou |h  either of the alternate rate 
chanse means--cost of service or settle- 
merit r ~  prov/ded/n the f'u~tl rule. 
In both cues,  the pipeline will have an 
oplpm~unity to recover its ce*ts. 

In the C.ommiuion'8 jud4D~nt, PPI-I 
adequately ~ rim-real industry avel.- 
ate  cwt~ I t  does not track extraordinary 
costs. If  it did. it would permit at least 
some pipeline* to capture monopoly rents, 
and f~ter  the inefficiencies inherent in 
the e~ercise of monopo/y power. PPI-I 
may lint he the o~ly index that could have 
been c l ~  but it is adequate and rea- 
sooable for purpmes of rqu la t ing  oil 
i~Peline r a t ~  

There 8re also strons equity and ad- 
mini~rative r u m m  for chomins PPI-I 
over GDP u an indeL The PPI i~ i m ~ d  
a s s  final ftsure once • year and is not 
sub)set to further adjustment*. Its use 
thus provides a meuure  of certointy that 
does not exist with the GDP-IPD. The 
GDP-IPD is subJ~'t to revis/ons even five 
years after m-called final fi[ure* are first 
isma~L Adjustments in the GDP-IPD sev- 
eral years after rate* have been adjusted 
wouki mean that rates would be based on 
unreliable d~ta, thereby underm/n/ng the 
coe~Idence of the industry, the financial 
community, and pipeline customers in the 
rate* charpd.  

AOPL takes im~e with two lesser points 
rqarding Kahn's analys/~ AOPL al~ 
that Kahn e~red in omittins Ipttherin~ 
and del/very c~sts (10'~ of total indmtry 
cons) frmn his ~nalym. However. the 

u Meam st I~. 18-19. 
"~ C,e~Se S,ndecw md W i ~ m  Cecbn~ S~- 

~ Mmbod~ Sasth Y~fit~a, lm,s Stste U. 
Prim. 1978. at p. 123. 

a. ~ .  e4.. Answer ar ~ PIpefim to 
8rkd d US Air, Inc., ~ January 24, 1994, at 
~. $.fn3. 

~ Kahn states in tJ~ ori6h~ teut/mmy, at 
~Se 9, f ~  2, thst ~ls is the h ~ k ~ , - '  

F N w d  F J N ~  n ~ m r j  C ~ M m b s ~  

'1",~ mint fact th,u chants In 8 ]mrtk'ular 
prlcs w cost Ind.,  inumdsd to be app~d to all 
c m p M ~  Krom-the-l~ard, d/vurp ,ub,tu- 
t~ ly  hum chanDs in the cure ~ Ind/vidml 
cumpanlm is n~ m~m~ily an Infirmity: the 
~nu  Is t r ~  In cumlp~Itlvu marlm~ ~st ~ the 
cumpetlt/~ market prk~ at any Mv~ tb~ will 
tylx~ally allow ~ , w  ~ to ~ very 
h~h p,~its and o~en to miler Immt 

'J 31,000 
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cm~it/nue to do so in the future. Therefore, 
o~ a bread conceptual ~ the PPI-FG 
is a more appropriate choice than GDP 
for an ofl pipeline industry-wide indeL 

Z. Kahn's Analysis 

Both Kahn and AOPL provide statisti- 
cal analyses of pipeline casts as reported 
in Form No. 6, to discern whether PPI-I 
or GDP+2.5 more closely tracks these 
reported chanSes in oil pipeline costs. 
These Fm'm No. 6 data are imperfect and, 
as AOPL pmnts out, do not necemm-ily 
reflect true valuation and/or bookkeeplnS 
casU. Moreover. Form No. 6 does not c ~ -  
taln the inf~,-matinn necemtry to c~n- 
puto a trended odsinal cost (TOC) rate 
be~e or a startinS rate l~se u allowed for 
in Order No. 154-B. Thus, all agree that 
the xne~ure of the capital c~t component 
of the c ~ t  of service is hishly ummtiMac- 
tory. 

Kahn and AOPL draw confllctlns coo- 
clusions from their ~ .  Fudm c ~ -  
cludes that PPI-I better tracks costs for 
product pipelines, and is incoaclusive 
about crude oil plpeUnes. AOPL alleses a 
number of statistical flaws in Kahn's 
an a ly ~ ,  arsuins these constitute suffi- 
cient basis to discredit supper  for PPI-! 
as an index. 

Kahn c o n s ~  a sample of pipelines 
from Form No. 6 data. He dropped from 
his sample t h e e  reported pipeline costs in 
any given year which were in the upper 
and the lower 25% of the cost specmam, 
primarily to correct for statistical outliers 
and for incomplete or qusstiomLble data; 
and he divided the pipeline un/veree into 
str ict ly crude carr iers  and s t r ic t ly  
product carriers, eliminatin8 from his 
sample all pipeline companies which 
carry beth. 

AOPL charges the remalnlnS sample is 
too small to be statistically relevant or 
informative. I t  particularly objects to the 
use of oaly the middle 5C~ of reported 
pipeline cests for computinS industry- 
wide w~hted average ccst~ I t  notes the 
potential downwazd skewins o~ avera~ 
industry costa by excludins the top 25'/, 
of reported pipeline cests, but n ~  to 
addr~m the potential upward skewing 

that might result from eliminatir~ the 
lower 25%. 

AOPL obtained from some of the re- 
pe~ins pipelines, correct/o~ to the data 

found by Fudm to be incom- 
pleto ~ qtmtionable. Us/nS these cor- 
rected dam as supplied by AOPL, Dr. 
X ~ r t  Mean~ .ub~q~t ly  
Kahn's analysis to all crude and all 
product pipelines in the middle 50~ of 
the cost range as reported in any given 
year. For r e u c m  explained below, his re- 
suits would also support the choice of 
PPI-I u an appropriate index to track 
the central tendency of reported changes 
in ofl plpellne cmtL 

As Dr. Mem~ points out in his testl- 
rn~y ,  the use of rely the reed/an ~O~ of 
pipeline costs does not in any way negate 
the value of Kahn's sample as an ind/ca- 
tor of the way in which the PPI-I index 
tracks normal pipeline costs: 

To be applied without ezceptions, • 
price cap index must be applied to an 
industry in which the firm's co6t 
chansez fall---~, with efficient opera. 
t im, can be made to fail---within a 
moderate range. E w n  with corrections, 
however, the annual rate of incremm in 
un/t operotinll expenses and net invest- 
ment for product pipelines still ranse 
from 19~9 to -12~9 percent; for crude 
oll pipelim-% the range was from 37.75 
to -15.32 percent.... 

No index can match pipelines' actual 
cost experience over such a ranse. How- 
ever, the remedy for this problem can. 
not be a different inde~ A h/Sher index 
would alleviate the problem of c~ t  un- 
derrecovery at the upper end of the 
range. However, any realistic index 
wu~d fall short of the requirements of 
the firms with the hishest rates of cmt 
increase, and it would at the same time 
a1~ravato the problem of cest over- 
recovery at the lowex end. Precisely the 
rever~ would occur ff a lower index was 
selected. 

The compogte measure based co the 
middle 50 pereunt that was used by Dr. 
Kahn therefore is • rem~mLble method 
for auessins an index even in the ab- 

Dr. M~m' us te=~t  is a ~  to the 
fUi~ ~ S~cla/r Oil Corl~otim md the Na- 

Council o~ Farmer C.~peratlv~ in m- 

¶ 31,000 

wins, to *,.* Spl:llcsUm I~ n~mrlnll d AOPL. 
on ~ 9 .  199~. 
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of senersl inflation. However, the 

GDP-IPD has flaws, both as • measure of 
ceneral inflation and as • cmtrsctual 
price emdawr ,  de*plte its common use. 
The f'l~ws are suW~ienUy oerlons fw the 
Bur--u of Economic Analysis of the De- 
pm.t.ment of Commerce (BEA), the mlan-  
hutttm re*pem/ble for cemtructin¢ and 
publishlnS this index, to hsve issued • 
fact sheet recommendlnS qa in# t  its - . -  
u an escalator. 

The Bureau of Economic A m d ~  do*, 
not recommend specific measures for 
e . ~ t i o n  in contracuml or other aSr~- 
ments. However, we do recommend 
t~utt the Lmpl/cit price deflators (fee 
GDP, GNP, and other components) noc 
~ med as meamm~, ol i ~ e  cheale, te 

The tw~ most hnportant flaw• of the 
GDP-IPD are (1) it is not simply • mea- 
sure of ~ chsm~, but  it also reflects 
clumses in the cempmiUon of GDP, and 
(2) it is subject to rev i~m foe up to 
y e a .  a/tor its publication. 

The first problem can he il/mtrated by 
health care cmt~ Hoslth care expendt- 
tutor and prices hsv~ been rising at • 
much fasts~ rate thtm other components 
of GDP and ran-health care prices, re- 
spectiv~ly. ~ B e c a u ~  the G D P - I P D  re- 
~,s both the IncreaNd "welsht" slvea 
to health care and the increase in its 
prlce, It is an Ul~Vardly btued mmumm ef 
health care price inflation. For catosories 
whose shares of GDP fall as prkes rise, 
GDP is • dmmwardly-biased measure of 
pxice chanSe. 18 

BEA ordinarily reviles the GDP- IPD 
etch July and covers the months 
quartmm of tbe mmst re~mt ~ t l~da r  y~ar 
and the p~ced/nS tw~ yeare. Thos. the 
July 1994 ~ wi l l  cev~ the yem~ 
1991, 1992, and 1993. Campt'ehenw~ re. 
vis/am are carried out s t  fv~-yesr inter. 

v•Is, the most recent of which was 
reks~ed in December 1991.n~ 

In o~ t ras t  to the GDP-IPD, the PPI- 
FG is • f'~ed-weisht index of the prices of 
finished lloncls taken • t  the producer 
level I t  do~  not directly include the 
prices of services, such as ~ provided 
by medical doctors and hospitals, by 
teachers, h,wyere, and other& I t  dosa re- 
flect indirectly the ~ cmt of medi- 
cal care, education, and legal serv/ce, 
since product costs will ~ if the wage- 
bem~fit pack•Be that producers must pay 
reflects the hii0~r p¢ice~ of medical, edu- 
cational, and legal services. Unless offset 
by pmduct iv / ty  gains, producer prices 
wUl rise to reflect the~  hillher ce~ts. The 
PPI will reflect the hi•her costs of ser- 

to the extent thst they represent 
c~ts to  i~du~.n, but not to the 

extent that employees rather then em- 
pioyert mlxm'b these hillher service costs. 
For mmmple, the benefits portion of the 
employment a m  index rose by over 84% 
betw~ea 1980 snd 1990, b~t the waSes 
and s a h u ~  pmxinn Crew only by S~t.  
The nz~[ica] care c~pm~.n t  of the Con- 
ammer Price Indez rose by 118~ dur/ng 
this 0eded. Yet the ~ comix.rmtlon 
index rme by only 65%. ~u Since employers 
pay the total ¢mnpm~ation bill, it is only 
the latter that  reflects the actual infla- 
t iom~/ i n c m ~  in their to¢~ w a ~  bill. 

GDP-XPD reflects both the 
in pmdmzr  pr ic~ that r ~ k c t  i n c r e a ~  in 
total work~ compensation and the effect 
of the tnc~u~  In medl,'-n care W/ce~ u 
mee~ by cammmere, u well u any incnmae 
in t l~  wice o~ b o u ~  a,~l ed~c~tio~ 

W~e cmt ~ c n m ~  u p e r k m ~ l  by o~ 
p/p~l/m~ which ~en t / a l l y  do b u z i n ~  • t  
the ~ k . v ~  h u  m ~ z  cia~ly re- 
stumbled th~ cmt i n c m ~  , m p ~ k n ~  of 
surds p~i~en tn the past t~a thst of 
the oc~my as • wbek, and it will likely 

W 8ENs Fact Shset m dm ~ lhtcl Du. 
flat~, attadmd to tim eummsms d U~A~, Inc., 
w ms makw d p,u~ssd ndsmak~ Is th~ 
~ m ~  Auuu~ ~ n ~  In Duem N~ 
P.M~-I I.CC~ 

" S ~  ~ .  Ikmlth Ca~ lqnm,~s b y e ,  
Wtnu~ Ig9~ Vd. 14, NL 2, at pp. I, 18. 

Is Fw a thn~uSh dk~mim d s l m . m t ~  
mmsmw d d~ktins GDP ~ Yu;mS. Aka. 
"Altemath~ M, msmw d Chsn~ ~ ik,d Out. 
~ aad Prk~" p~ ~.48, md Tv~plm~ Jm~t, 
' F, ceMmic Tlunx3, and BIL~% A/reinsUre 
Quantity ,Lad Prk~ ~ "  pp. 4'~..t~, . ~  

~ Cun~t  8 m , ~  v~. 72, n u m ~  4, A ~ ,  
19~. 

m Fer 8 rowe decal/ed m~eunt d IUf, A'~ re- 

dm NIPA'a~'. ~ ,  d ~ r  ~ -  

lgg~. Ir~ the k m t  ~ me "Annual itevt- 
alto d ths U.K NaOmi ~ and Prm/m:t 
AccuunU", ~ d Cummt ~ pp. 
9~1, vuL 73, n,-..',-- 8, Au~s¢ 19M. 

m Z ~ m m k  ~ d *h- P t ~ d ~  J~uary 
1993, Tsb/s !1-43, 39/. 

¶ 31,000 
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fred Kahn, while vofumino~ evidence by 
AOPL (and its members) in favor of using 
the GDP-IPD, adjusted upward by 7-.5 
percent (GDP+2.5), hat been ignored. 

Before addreuing this criticism dl- 
rect]y, it would be useful to describe 
briefly how the Commission came to 
adopt the PPI-1 index for use in this rule. 

The final rule in th/s prm:eed/nS is the 
result of • notice of IXOpo~d rulemakins 
(NOPR) initiated by the ~ on 
July 23, 1993, Iz in r e ~ o ~ e  to the man- 
date of Consreu thtt the C.ommiss/on is- 
sue • final order revisins oil pipeline 
ratemaldn& contained in the Act o( 1992. 
On March 18, 1993, the Commission 
made ave/fable for comment • P r o p ~  
for Revisions to Oil Pipeline Resulation 
Pursuant to the Energy Policy Act of 
1992, preptred by the Commission staff 
(Staff ~ ) .  Staff ~ a m . S  
other U~4~, that the Co••in/on adopt 
as a primazy means of resulatins ~ pi~- 

rs  t ' "  an ~ methed,~oSy breed 
on PPLI .  T~n ty - four  sets of comments 
were received on the Staff ~ .  

In the NOPR. the Commi~ioa pro- 
pueed to use. as its primary means of 
rusulatins oil pipeline rates, a .  ludeains 
~ t e m  similar to that c~teined in the 
Staff Proposal. Howev~, rather than the 
PPI-I, the C ~  p~pmed to use 
the GDP-EPD as the index. Fatty-two sets 
of cmnments were received from 
representins pipefine% shippers, State 
commissions, consumers, and trade as- 
seciatiem. 

Included in the comments on the 
NOPR were the sworn statement of Dr. 
A ~ M  Kahn, • t ~ b e d  to the ~ t s  
of Cryren Refming Cmni~ny, e t a / .  Dr. 
Kahn generally supported the use of 
PPI-I as best reflecting the cost change• 
experienced by product pipelines and re- 
ported to the Comm/n/m in the pipeline,' 
annual report to the Commiuion, Form 
No. 6. AOPL and the pipelines generally 
supported the me of the GDP-I]PD as 
index, adjusted upward by 2.5 percent, 
arK~dns that this index better reflected 
pipeline ccet ctmnges. Based on them 
comments, the Staff paper, and the 
NOPR, the CommJ~on f ~ u l a t e d  the 

tz 58 Fed. I~L 37671 (July 13, 19~). 

u 65 FERC | 61,377 (19g~). 

t4 Staff Propmsl, at p. 21. 

¶ 31,000 

fmal rule, adopting as the index for pipe- 
line rotes the change in the PPI-1. 

Numerous appiicatlons for rehearing 
were fded, and on December 9, 1993, Sin- 
clair Off Corporation and NCFC fried • 
respeme to the nppllcatim for rehearin8 
of AOPL. This ~ included the 
sm0~n statement of Dr. Robert Means, 
~ p ~ t ' ~  the Comm/m~t's  use of PPI-I 
and the Kalm statement 8tam'ally. There- 
after, on December 22, 1993, the Commie- 
tiou requested f u r ~  comments on the 
imue of the a p ~ p ~ t e  index to use for 
changes to oll pipeline retell u Six state- 
menus and comments were received. The 
supplemental comments of AOPL gener- 
ah~ cr/tic/zed the Kahn and Means stud- 
ies. 

~med on consideration e( the foregoins 
items, the Commission reaffirms its deci- 
sion to use the PPI-I as the appropriate 
index for oil pipeline rate resulati~. The 
choice d PPI-1 was not eachMvely de- 
pendent on the ~ submitted by Dr. 

The propueal for usins PPI-I was 
first introduced into the record in this 
lxoceedins in the Staff Pmpoud, before 
any test/rarely wss submitted. The Staff 

arsued that PPLI would track 
indmuy  cesta better than the Consumer • 
Price Index (CPI) and the GDP-IPD be- ! 
cauas, for example, the latter were ~nifi- 
canUy ~ , z e d  b Z '~ .pkny e*~d*~ns 
health care ~ , " ' ~  the full extent of 
whk:h would not be borne by employers. 
The ~ ultimately chose PPI-1 
in the finsl rule, but ~ ~ did not 
hinge exchisively oa Dr. Kahn'z testi- 
mony nor solely on his statistical pn~,n- 
totton d pipeline ceet~ 

AOPL does not dispute that ~ sen- 
eral measune M inflat/on shmdd be used 
,~ the Im:liea for pipeline rate c ~ .  Az 
AOPL iz~/nts out. -"rim only ~ and 
eozmmkalb/,mdbk metbed for addrem- 
ins tbe oil pipeline lndustry's capital 
costs under indasati~ is to rely upon • 
g e ~ n d  measure d inflation, which by it* 
d e a n  c a p t m ~  the u ~ J ~  c t a n ~  in 
capitol cmts r ~  in the ¢~t  d Seeds 
sakl.,,U 

Both the GDP-IPD and the PPI-FG are 
~ n e n l y  c e m i d ~  tnd u ~ l  as mea- 

cstim of P I ~  R ~  st Ix l& 

, l ~ d m ~  E m q ~  ~ 
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that i u  prodenfly incurred cmts are sub- 
stanuaUy in excess of the cmt ctumses 
reflected in the indef, 

In this fuhion, the resulatm7 ~cheme 
sdopted by the Commi~on will prov/de 
omsumt  monitoring of the relationship of 
the indox to tbe ~ t s  of both the pipeline 
/ndustry u • whole and of indivtdtml 
pipelincz. To the ezumt thlz mm/torlnS 
indicat~ • discrepancy between the index 
and changes in pipeline cmts such that 
the i ~ e d  cetlin~ do net cemtrain rates 
to just and reasonable levels, the nece~ 
~ r y  adiustments to the index, or to i .  
application to a i~r t icular  rate, will be 
made. 

Although certain petit toMr* on rahab- 
in8 have dml l ens~  the Commi~on ' ,  au- 
tbor, ty to do ~ judicttl pt~edente mske 
clear that an agency may lawfully entorce 
a "juts and reue~sble" standard throush 
the ~mpmition d rste caps derived f r ~  • 
brmd-bated index. ~ The indexed rate-cap 
methodo~y adopted in this preceediq 
lu~ firm lep l  I rmandi~  in tbe~  prec*- 
don~ and i~ with oae uceptiee,  no dif- 
ferent  in substance from the 
methedolea~ affwmed in these aura .  

Tbe ezceptio~ is the inde= that tt to be 
use~ In the Mob~/. Northern Te/et~m, 
and etht~ ca~s, tbe index in qucztim warn 
the Grm~ Dramatic Product - Implicit 
Price Deflator (GDP-IPD), which is a 
measure of pnera l  inflatiea in the eom- 
omy. In t l ~  proceeding, the Commlsmm 
has selected the PPI. l  u the index to 
¢o~pute rate Cal~. This ~ is bend  
upon the cenchmte~ thst the PPI-I,  which 
reflects changes in prices of finished 
good,, will m~e  timely track the c~ t  
ctumses ~ n c e d  by a typical pipeline 
than will the GDP-IPD. To enmara over 
time that this nextm between the change* 
in the index ancl the cmt d u m l ~  expe~- 
ienced by the typical pipeline will be 

maintained, the Commission will conduct 
• review of the PPI-1 index every five 
yearJ, bes tnnl~  in tbe year 2000. 

An Npmoy may lawfully rely upon the 
rate caps establh~ed by the index to ctm- 
strain individual ratez to just and reamn- 
able levels. There is, in other words, 
4~.nerally no need, trader the indexed rote- 
cap m e t h ~ ,  to ezamine the relation- 
ship between chansem in costs and 
chanll~ in r a t a  m a rate-~eclfic baall. 
,f~e. e.&, Permian B a ~  .4re~ Rate Cases. 
~upnc 

Nooetbele~ since there may be cases 
pre,e~tinl~ excepUomU circmmtance% the 
methodoio~ include* procedure, for both 
pipellne~ t ad  shippen to show the need 
for ovorridl~ the pre~mptive  validity of 
the rate cap. These procedure~ reinforce 
the appropriatenmm o( using an indeaed 
rate-cap m e ~ .  See Perm/an Buin  
Aren Rate CaJe~ (special relief provi- 
*io~); I0 Nat/ona/ Telecom (waiver provi- 
sions). I t  ~hould be emphasized that the*e 
procedures will be invoked only in truly 
exceptional c u e ~  in order to achieve the 
n/mpiiflcati~ object/re of the indexed 
rate-cap methodole~, n 

I t  bears empbeslxi~ that the choice of 
the PPI-I index for use in the methodol- 
ogy sdepted In this rule Is net a cheice for 
all time. The eperatim of this index will 
be menitot~! to ensure that actual rates 
charged customers comply with the ~u~t 
and reasonable standard of the ICA. 

I L  I m u m  Raimd mul Carom/talon Re- 
sponm 
A. Cho/ce d / a d e x  
1. PPLI  vs. GDP-IPD 

AOPL and it* members support the use 
of • Seneral inflation index, but claim 
that the choice of PPI . I  is not seppe~ted 
by recend ev/dence and b besed m flawed 
statist/ca1 an81ym pruented by Dr. AI. 

e S ~  e4r~ M ~ ~  • Pmdu~¢ 
Soetbe8~ /at., eta/ .  v. UxdtJd D/Jmbex~u 
Cot, 498 U ~  211 (1991);, NatSm~ Runt/ 
~ e m u  ~ V. JJL'C g88 P~d 174 (D. 
C. Cir. lgM)..fee abe Pwmhw Bm/a Arm Rate 
Cases, 390 US. 747 (1968). In Pro'm/u, the 
t rm rstm fw produce~ ~mm eetsbSshed with 
udenmto to an eaandnatim el srea c~u. Appet- 
~ u  a r ~  on a p ~  tlmt the C~mmtmkn ws~ 
~equlmd to make • mto~m:iflc cwt t n q ~ .  
T ~  Court hekl to the omtrary. 

I°Ia Perm/~ ~ Atom Ratz Cure, dm 
C~urt Wd mt reach the qumtiea whether pro. 

heJe,~ | m q f f  ~ Commm~m 

v/d/al fef effimptiem w ~  Iqally aec0mary, t*- 
cause the Commluioa's  rulo contained 
i~ceduz~  fef excepttu~ 

n Ia P ~ s ~  f b ~  Amo . ~  C~e~ the 
C.aurt noted with appro~ tbo Commmka% 
~ t e d  laUmtlm to tmmt ezceZxi~s to the m~s 
rate cei l t~  rely ruby, be~ the tdmtnistrat~ 
bezeflU d r q u l a t ~  tlmmeh m a  m m  be un- 
d e ~  11m C~ ' t  ~m fmmd ~ tnfltmhy 
with the C.,~tmmim'm deci~u not to u t  forth 
in sdvuce spec/fic cdteda to pvm~ appSca- 
timu f~ ex~eptiem. 390 U~. at p. 772. 

1 31,000 
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Jt wk Jom Promd s 31,091 
Before Commim/~ers:  EU~sbeth Anne 

Mo~er, Cha/r; Vicky A. B~ley, James ~'. 
Hoecker, Will/am L. Mmmey, and Doemld 
F. Scrota, Ir .  

L In t roduc t iml  
A~ O r d ~  N ~  561 

On Octeber 22, 19g~, the Federal En- 
erln, Rqulate.? Commt. m (Comn  
sion) issued Order  No. 561 in this  
p ~ . l  Order No. $61 p¢omudgated 
res~t~s pertaminS to the 
~ ' s  ju r l~ 'k t ioe over o/l pipelines under 
the I n t m , - t e  Commerce Act (ICA), z to 
fulfill the requirements M the EnerlD, P o f  
icy Act e /1992 (Act o(1992), s 

The f'uud rule reflects the Comm/ssim's 
compliance with the mandate ~ Cmwre~ 
in e n a c t i ~  the Act o~ 1992. In the final 
rule, the Commi~ion ~ i z e d  tha t  
Consre~ deemed cerudn r a t u  te be just 
and mumm,bk,  thereby formins • 
line fo~ many future oil pipeline rate  
e t u m ~  and  ebviatinS future debste ever 
the appropriateness  of e x i t / n 8  rates,  
many of which are based m valuatlm~ or 
trended oriSinal cmt  methedoleS/~ The 
final rule, in accordance with the d/rec- 
five of N c t t ~  1801 M the Act M 1992, 
Omvided • "s~mpllfied and seaend~ ap- 
p sb e" to chaqlnS 
~ mice t h rou~  um ~ an Jnck~ 
8)~nem to eetablish ~ ieveb fer such 
rates. 1"be f'nml rule adopted the annual 

in the Producer Price Index for 
Finished Goods, minus  one pe rcen t  
(PPI-I),  u the approp¢tate index to de- 
termine annual ceilin8 levels e~ m t ~  to 
be charSed by oil pi~ettnes. 4 

As alternatives to the indexing ap- 
preach, the final rule perm/ts, in certain 
defined circumstance*, other rate-settin( 
or r a t e - chans i~  methodologies. The final 
rule permits cmt-¢~4ervice ~ i n ~  to 
establish just and re2tmnable rates, with 
resard to ini t l~ rates fer new urv~ce, and 
abo with resanl to chan~e~ to existins 
rates where appropriate, s The final rule 
retained the Commiuice 's  percy  of en- 
couragins Jettlementa of rate issu~ a t  
any  stalpe in the proceedinlts. Finally, the 
final rule continued to allow pipelines to 
seek Commiuion uuthorlsation to charse 
market -bued rates. 6 

In addition to establishtns the ratemak- 
ing method~qlk~ to be |o~m~d by oil 
plpe,tmes, the final rule, pursuant to the 
directlvce of the Act e~ 1992, adopted 
certain reforms to the Commisaion's pro- 
cedure~ retsti l~ tO oll pipeline proceed- 
ings. The f inal rule also included an 
updatinS e~ C o m m i ~ c n  resulations per- 

order on relzar/nS srants,  in cer- 
ta/n respects, the applications for rehear- 
i ~  tha t  were filed, and clarifies in Izu't 
the fired rule.7 The dumses  m a d e / n  the 
rule oa nmear  are: 

1. Section 341.4 of the resulations ia 
modified to require the Wins of swpen- 
siem auppkments  within 30 days o( the 
suzpens~ order, instead of 15 u re. 
qufraJ in the final rule. 

2. The "un~mt:oUable circumstances" 
test of § 342.4 of the rqpdstions h u  been 

~ Revldms m O/I t~l~lm itemalatJm~ Pmuu- 
ant to berl l7  Puik'y Act, Ordm' N~ 561, FKRC 
Sta~tm ~ J b r u k . ~ - , - l ~  (I~), which 
wW be rdenud to Imu~n u the "~n~ r u ~ "  

: 49 U&C. app. 1 ( l~S) .  

s 42 U~.C.A. ? I n  no~ Or--,  ~ 1 ~ ) .  
* The C.~mmimlm ats~d tn tim final n~u that 

it wu~d tmdlertske an mmmlnstkm d th~ r~da- 
~mhip  I~twu~ the a n n ~  dme~  In m8 l n ~  
~ t~ . .c tmZ ~ . t  e ~ n m .  eWer~e~d Iv/me 

in the yuar 2Q00. 

x~e d the fbni  ride, Jlued a notke ar fnq~dw 
~o ezi~m wsys to tmpm,e the c~Jecdm d ds~ 
~n d l  p l l x ~  eum, and u a tim. m ~ 
~ f i l ~  ~ fw cmt-d4ez. 
vice rate W~n~ to facUtta~ dine emt.~.~r- 
vke ~ ,qee C m t - ~ . S e ~  F'W~ and 

tJce af lnqvdzy. F&ltC S~tutm -,,,~ Relubttkm: 
1 ~  (Oe~er  ZZ. ISr~3);. HoLm el erwowa 
S u l e m k ~  C ~  GC St rv~  f ~ q  ~ d  P, s~n .  
InZ ~ C ~ , ~ m ~  b r  O]l Ptpeaa~ l ) ~ e  N~ 
RM9*,-2.0~ lmmd cmconmt~  wi~  t ~  ~ .  
d~.  

s 3"1~ mmtar d msdm~mmd mtm Is sire the 
wNw-t d s m t ~  d ~ l ~ y  fmml ~ m m m t l y  
Idth t l~ rmsl n~ ,  $~  Ms:lm~Bsmd ltstmmdt- 
ins f~  Off P l p ~ , ~  N ~  d h x ~ ,  FEaC 
Sc~tutm ~ ~ | 3S..~ (Occdm- 22, 
1 ~  N~.Jw ~ Pre~ed  P . u ~ m k ~  M a r ~ -  
B~ed it~tmn~d~ f~ OU ]Nlxdhmk D~ket No. 
]Ud~-l~O0, ~ cmcummly with ~ ar- 
d~.  

T A Ibt d thin I~. fit~s apl~cat~m f~ 
nd~uln8 ~ mqmsts f~ d~,/fkat~e /s at- 
tached as Appeadlz A to thb eeder, and the 
nam~ by u4~r.h they are re~enud hen~. 

¶ 31,000 
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[5 31,000] 
se l~.]t. 4 ~ 4 s  ( A u s u ~  8, , ~ 4 )  

18 C.P'.iL Pare8  ~J41, .14,1 a n d  
[ D o c k ~  No.  RMN-11-001;  O t ~ r  No.  
~JI-A] 
P ~ k m s  m Oii ~ ReSuistlm~ 
Pursuant to l l n m l y  PoUcy Ac t  of 

bau=d July 28, 1994 
A o r d ~ c Y :  Fedmd Eam'Sy P . q u ~ u r /  
~mmU=ion, F.amW. 
ACTION:  Ord~ m rebem'h~i. 
S U M M A R Y :  The Federal F.nerl~ Rqm- 
latoe~ Commboi~1 is amendlnll i~  I ~  
tions to ruvim the ruqui~ments fro" 
su~pensim supplements of oll pipeline 
tariffs in order to pmvlde 8ddkkml time 
to file suspensim supplements; to modify 

the circumstances under which oil pipe. 
lines may use the coet-o4'-service method- 

for ~ m t u  in order to mote 
clmely track the sta~la~d for shipper pro- 
temta to an fevered rote; end to modify 
the requirements for proumuJ to oil pipe- 
llM ta~f flllnlp In on~r to reqube that a 
pmluumt file • ~ statement to 

its clam d • subaanttai int~r~t 
in tlw IXUtudinl. TIw eHm ~ I ~  v.. 
tlem will be m pro~de a me~ ~ccu~te, 
~ ,  aed Ix~mc=d aplx~ch to ~ plpe- 
une ra~m~s und= the F.ne~y F~cy 
Act~ 1992 and the Intm'state Commerce 
Act. 

ZPFIr, CTXVB DATm: The amend- 
m~ts  to Part 341 m ~ect ive 
t~rT,  1994, 8mi the 8mendments to P a r e  
342 and 34,3 a~e effective 7 8 n u a ~  1. 
1995. 
FOre  IeUMTHILM INI~OiUl IA ' r lON 
C O I ~ & C ' ~ .  Harm S. Weed, Office 
the General  Counsel. Federal Eneqw 
R q u l a u ~  ~ 8~s North Capl- 
~ Stree~ WE,, W ~ ,  DC ~ 4 2 6 .  
(202) 208.0224. 
8 U P P L I M I N T A R Y  INFORMA- 
TION: In add t tke  to ~ the f ~  
t ~ t  d thk d m m m t  ia the Yedm~ R~.  
~er, the CommJmkm . ~ ,  ~ a, 
inummed pemm an ~ t u a J t y  to in- 
qm~t or col~ , ~  ~ a m , .  oi ~ do~u- 
m u t d o r m ~ a w m a l b u d m m b o m i ~  
Roues 310~, 941 North Cal~tOi S ~ e t ,  
NK. W ~  DC 204Ze~ 

The C ~ s l m  b m a n c e  PmtinS S~-  
tern (CZPS), 8n elecmmJc buUetin tx~rd 
Jervic~ provides accem to the texts o( 
fm.msl documents imued by  the Cmmnis- 
dou. CIPS is ava/Isble a t  no c h a r p  to the 
umr ~ I  rosy be Kcemed u s ~ l  a pef- 

coml~mt  with • mmlem by dlalinl 
(2(~) 201-1397. To 8ccem CII~, i t  your 
communicaUmsa adtwa~ to um 300, 
120o, or 24C0 bl~ full ~ m Ix~rity, 
8 ctata blts ~ d  1 s~p bdL CTP3 c u  aim 
be 8ccemd  a t  ~CO bl= b~ di~llnl ( 2 ~ )  
208.1781. The full tat d this 
r u b  will be a v s l l 8 ~  on CIPS fw 30 days 
from the chin d imnace .  The complete 
text on diskette in Wordp~ec~ fo res t  
may a~o Ix~ ixucha~d frum the Cemmm- 
~m's cow ceuuac~r, La 13mu Sys~ms 
Cwporatie~ aim iecatad in Roum 3104. 
941 North C.~ud Smm, NIL, Wuhin~- 

o s O3.C. | S,~3(bXlgm). 

1 3 1 , 0 0 0  eee eJ ben  eukJoe  



Jnofflclal FERC-Generated PDF of 20050808-0281 Issued by FERC OSEC 08/08/2005 in Docket#: L 

Revisions to 011 Pipeline 
Reaulations Pursuant to the 
Ener~ Policy Act of 1992 

Order No. 561-A 
Order on Rehearing 

FERC Stats. & Regs. [Regs. PreaBbles, 1991-1996] ~ 31,000 
affixed, Association of Oil PiPe Lines v .  FERC, 

83 F.3d 1424 (D.C. Cir. 1996) 

(1994) 


