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~uck~e Pipe Line Conmanv~ 
Order Granting Interlocutory Appeals 

44 HZRC ¶ 61,066 (1988) 

Buckeye Pipe Line Company (Buckeye) filed for • ganefal rate increme on its oil produm 
pipeline with the Federal Energy Regulatory Commission (commission). The filing was 
suspended and an investigation instituted. In the course of the proceeding, the Adminl~r l~e  
Law Judge (ALJ) granted, in part, Buckeye's motion to file at} interlocutory appeal from an ALl 
order requiring production of exhibits for hearing dealing with Buckeye's cost of service. 
Buckeye contended that the information should be protected from public discioanre. BucJu~ye 
also challansed an order of the ALJ that changed Paragraph 9 of the existing Protective Orde~ 
by limiting appellate rights concerning decisions which removed material from coverage under 
the Protective Order. (Buckeye Pine Line Conu>any, 44 FERC ¶ 61,066at 61,182-83 (1988)). 

The Commission used this appeal as an opportunity to set forth its new policy of allowing 
oil pipelines to bifurcate or phase proceedings as an option to a full cost of service rate case. 
(Ill. at 61,185-61,186). 

The Commission noted that Buckeye would not be required m make its cost data public if 
its rates were shown not to require traditional cost-based regulatory scrutiny. The Commission 
reasoned that its statutory mandate under the Interstate Commerce Act enabled it m apply • 
"light-handed" form of regulation if a pipeline was able to show that its competitive 
circumstances warranted such treatment. ~ .  at 61,185,61,186). Therefore, an oil pipeline that 
seeks to benefit from reduced regulatory oversight has the burdm of d e ~ o ~  that it need 
not be regulated under the methodology of Opinion No. 154-B. The pipeline must show that it 
lacks significant market power in the relevant markets. ~1. at 61,185,61,186). 

The Commission than directed that the Buckeye proceeding be phased with Phase I 
directed at the issues of competition and the extent of Buckeye's market power, if any. If lack of 
market power were determined, than Buckeye's proposed r~es would be evaluated under • 
standard less strict than that imposed by Opinion No. 154-B. The less strict standard would be 
"light-handed regulation." (~. at 61,186). 

The ALI's order of April 15, 1988, requiring publication of exhibits, was reversed to the 
extant it ordered publication of the cost data at issue. (J~l. at 61,188). 

t-* 
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thus provides no indication that the contro- 
versy underlying our Declaratory Order will be 
brought back into existence. IS I t  would be idle 
for us to speculate what facts might be estab- 
lished by means of a full-blown trial, should it 
occur, )6 or what remedies under state law 
might be imposed. Given that the trial court, 
aided by the submissions of the litigants, will 
be fully able to construe Texas contract law as 
info~ned by governing federal statutes and 
regulations, we see no good ressoos to issue an 
advisory opinion on what is now an abstract 
controversy. See Yale Broadcasting Co. v. FCC, 
478 F ~ l  594, 602 (D.C. Cir.), cert. denied, 414 
U.S. 914 (1973). 

The Emergency Motion of El Paso sought 
Commission relief specifically because the state 
court 's injunction order imposed certain 
responsibilities on El Paso. The injunction hav- 
in~ been dissolved, no such resix=utibilities cur- 
rently exist and the Emergency Motion of El 

Paso no longer presents the Commission with a 
live controversy. Consequently, we will dismiss 
El Paso's Emergency Motion as moot, and 
vacate our Declaratory Order issued December 
Z3, 1987. Thus, we will not address the merits 
of the application for rehearing filed by Vitco 
and by Bright and Kidco, which will be dis- 
missed. 

The Commission orders: 

(A) The Emergency Motion of El Paso Natu. 
ral Gas Company for Declaratory Relief and 
Issuance of Show Cause Order is dismissed. 

(B) The Declaratory Order issued December 
23, 1987, El Paso Natural Gas Company, 41 
FERC | 61,3.52 (1987), is vacated. 

(C) The applications for rehearing filed by 
Vitco or* January 13, 1 ~  and by Bright and 
Kidco on January 14, 1 ~ 8  are dismissed. 

[¶ ex,0ee] 
Buckeye Pipe Line Company, Docket No. ISs7-14-000 et al. 

Order Granting Interlocutory Appeals 

(Issued July IS, 1 ~ )  

Before Commiuione~s: Martha O. Hesse, Chairman; Anthony G. Sousa, Charles 
G. Sudon and Charlat A. Trabandt. 

On May 17, 1968, the Administrative Law 
Judge (ALJ) in this proceeding granted, in 
part, Buckeye Pipe IAne Company's (Buckeye) 
motion for leave to file an interlocutory appeal 
from the ALJ's Apr/I 15, 1988, "Order Requir- 
ing Publication of Exhibitt for Hearing, and 
Setting Preheating Conference on Reforming 
Protective Order" (Publication Order) [43 
FERC 163,023]. The Commission issued a 
Notice of Intent to Act on this interlocutory 
appeal on June 1, 1~8.  The ALJ also denied 
other reque~s by Buckeye tnd the Assoclat/on 
of Oil Pipelines for leave to fde lnt~rlecutm-y 
appeals with respect to the Publieation Order 
and the ALJ 's  April 22, 1988 "Order  
Reform/rig Protective Order" (Reformation 
Order). On May 31, 19~ ,  pursuant to Rule 
715 of the Commission's Rules of Practice I 
Buckeye's interlocutery appeal of the Rofoema- 

tion Order was referred to the full Commission 
by the Chairman. 

In the Publication Order, Buckeye was 
ordered to disclose, on July 26, I ~ 8 ,  the sched- 
uled date for commencement of the evidentiary 
hearing, exhibits to testimony which set out 
individual c~ts  of service for each of Buckeye's 
individual rates. The Publication Order was 
issued in respm~e to staff's objection to Buck- 
eye's claimed protection under a protective 
order previously entered in this proceeding. 
The ALJ ruled that Buckeye failed to establish 
that the c~et4d-secvlce data in question was of 
the type not usually released to the public, 
warrant/n8 protect/oct under the Freedom of 
Information Act (FOIA) test set forth in Gull 
& Western I n d ~ r l e s  v. U.5. (Gulf& Western), 
615 F.2d 527, 530 (D.C. CAr. 1980). 2 In the 
Refonnstim Order, the ALl limited appellate 

ss We ~ on onalysh heTe of the mertu of 
our dectskm to isme our December 23, 1 ~  DKiara- 
tory O ~  became the ~ t  statuJ of the lttlaatton 
r e q ~  none. 

16 We think it fair to note that settlement of take. 
or-p~y l/tiEstion h~t recently occup/ed, to ccnstruc- 
tlve effect, the eneq~ss of many ptrdes to such litil~- 
tlm~. Settlement of this Imrtlculsr lawsuh remains • 
peaibility. Indeed, John L. Clanton, ets/., one ~ the 
two phuntiff producer sronl~, xttled its d t f f ~  

¶ 61.,oee 

with El Paso and filed, on January 14, 1988 s mm~n 
withd~w their intervention in ~is docket. 

18 C.F.R. J 305J15 (1987). 

2Czulf • We~.em in,,olved sn appeal frema D/s- 
trict Court's order grtnt~ defendant's tootles for 
J~mmary Ndlmem in • FOIA action. Plalnt/ft" aught 
di~Jmtwe of docutnents in an Armed Servlam Iksrd 
of Contract Appeals proceedinll. The Co~Jrt of 
Appeals, in interl~tinl 5 U.5.C. | 552(bX4) el the 

Fmlwd Emqf f  @uk~Mm 
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rights dur ing the course of the proceeding from 
his decisions related to removing mater ial  from 
protected status.  

In  the Publication Order, the ALJ  deter- 
mined that:  (1) Commission precedent did not 
support the grant ing  of protective s ta tus  to 
cost-of-service schedules of publicly regulated 
utilities; (2) oil pipelines are required to be 
publicly regulated under the In ters ta te  Com- 
merce Act (ICA),  Farmers Union Cent ra l  
Exchange, Inc. v. FERC (Farmers Union II), 
734 F.2d 1486 (1984) and Gulf Central Pipe- 
line Company (Gul f  Central), 42 F E R C  
~' 61,062 (19~8); and (3) other oil pipelines will 
be required to disclose their cost-of-service da ta  
in the future. He held that  by main ta in ing  the 
protected s t a tus  of the da ta  all bea r ings  
devoted to cost-of-service questions would be 
held /n camera, and the public would be 
excluded from par t ic ipat ing  in the regulatory 
proceedings. However, the ALJ  agreed with 
Buckeye that  the Commission should review 
the Publication Order because he also found 
that  Buckeye demonstrated the likelihoed of 
competi t ive injury from release of the materi-  
als, and the Commission might  disagree with 
his conclusions regarding oil pipeline disclosure 
of cost-of-scrvice da ta  in this and future pro- 
cecdings. In  the Reformation Order, the ALJ  
determined that  modification of Paragraph  9 
of the Protect ive Order s would enhance his 
abili ty to control the proceeding and was con- 
sistent with the Commission 's  position that  dis- 
covery mat te r s  should, and mus t  be, resolved 
by AL.Is wi thout  Commiss ion  in te rvent ion  
except in ex t raord inary  cases. Reformat ion  
Order a t  2, ci t ing Mojave l~'pe Line Company 
(Mojave), 38 F E R C  1 61,249 (1987). 

Buckeye's Motions 

In its motion for leave to file interlocutory 
appeals, Buckeye main ta ins  that  it filed the 
individual rate-by-rate cost da ta  pursuant  to a 
~tipulated protective order signed by the ALJ, 
tolely to avoid s u m m a r y  rejection of its rate  
.riling and to comply with the ALJ ' s  December  
22, 1987 "Order  Denying  S u m m a r y  Disposi- 
:.ion, Gran t ing  In tervent ion  and Scheduling 
Filing of Direct  Tes t imony."  Buckeye s ta tes  
that  al though the Commission disfavors  in 
camera proceedings, it should not be forced to 

iF0otnete Continued) 

61,183 
suffer the serious competitive injury the ALl  
found likely to occur from disclosure of the 
involved cost data when it is unclear whether 
cost-based, rate-by-rate ratemaking is required 
under Farmers Union I I .  Buckeye requests 
that  the individual rate  cost-of-service cost 
da ta  remain confidential throughout the pro- 
ceeding. 

Buckeye argues that  the Publication Order 
prejudges the outcome of fundamenta l  issues of 
oil pipeline rate regulation and threatens com- 
pet i t ive  harm. I t  argues  that  oil pipelines 
should not be subject to the same regulatory 
requirements  as gas  pipelines. Buckeye argues 
that  while the ALJ  recognized that  individual 
rate cost-of-service da ta  has never been dis- 
closed by Buckeye or the industry in general, 
he erroneously concluded that  Farmers Union 
/ /  forecloses the possibil i ty of confidential  
t rea tment  of cost da ta  and requires that  depar- 
tures from cost-based pricing must  be open to 
public scrutiny. Further,  Buckeye notes the 
ALJ ' s  determinat ion that  but for the fact that  
other oil pipelines would be compelled to dis- 
close similar  data,  the cost da ta  at  issue would 
retain its protected status.  Publication Order 
at 5. 

In  addition, Buckeye argues that the ALJ 
erroneously ignored the proper balance struck 
regarding confidential information in Mojave, 
38 F E R C  ~'61~49, a t  p. 61,842 (1987), where 
the Commission stated:  

A claim that  information is confidential busi- 
ness information m a y  form the basis for an 
order denying or l imit ing discovery under 
Rule 410(c). Generally,  if  the documents will 
.give the part ies seeking discovery unfair  bus- 
mess advantage ,  the information should be 
t reated confidentially. 

Buckeye states that  Commission policy has not 
been to raise the need for public hearings over 
the need to protect part ies to a proceeding. 
Further,  Buckeye argues that  protecting t ' ?  
involved cost-of-service da ta  would not lead to 
a wholly in Camera rate proceeding. In this 
regard, it notes that :  only two of its nine wit- 
nesses submit ted  sealed and confidential data; 
none of Buckeye 's  extensive company-wide 
cost-of-service da ta  was submit ted  on a confi- 
dential  basis; and only one exhibit of the Inter- 

Act held that the sought information,/m:]udins infor. 
r~ation concerning a compet/toc's profit rote, actual 
h ~  data, ~ral and administrative eapeose rotes 
and other information was properly withheld under 
FOIA since it was financial or commercial, was 
obtained from a perm~ tmtside government, and was 
privileged or confidential. S U.SC. § 552(bX4) pro- 
vides that FOIA det~ not apply to nmttert that are 
among other things trade secrets and commercial or 
financial iMormation obtained from a person and 

FERC R q ~ v t s  

prlv/le4~.d or confidential. In determining what con- 
stitutes privileged or confident/al informatlon, the 
court, l, aid such infmTnation is not the type usually 
released to the public and is of the type, that if made 
publk, would cause substant/al harm to the competi- 
tive posit/on of the person from whom it was obtained. 

3 Paragraph 9 of the Protective Order provides 
for continued protection of canfidential materials 
pending appeal to the Commission. 

¶61,066 



Jnofficial FERC-Generated PDF of 20050808-0266 Issued by FERC OSEC 08/08/2005 in Docket#: 

61,184 C i t e d  as " 4 4  F E R C  ¶ . . . .  " 394 S - l l ~  

venors'  cost-of-service da ta  was submit ted  on a 
confidential basis. Moreover, Buckeye states 
that  as to rate design, only limited portions of 
the tes t imony remain conf ident ia l - -sole ly  cost 
data  relating to individual movements  and 
compet i t ive  information relat ing to specific 
markets ,  origins and destinations.  Thus,  it 
argues that  regardless of the outcome of this 
appeal ,  most of the proceeding will be open to 
the public. 

Finally, Buckeye argues tha t  the ALJ 's  con- 
clusion tha t  Farmers  Union I I  mandates  a 
rigid adherence to cost-based regulation on a 
ra te-by-rate  basis, is unsupported by the lan- 
guage of Farmers  Union II. Moreover, Buckeye 
argues that  the Commission has inherent flexi- 
bility in fulfilling its responsibilities under the 
"just  and reasonable" rate s tandard  of the 
I n t e r s t a t e  C om m erce  Act (ICA).  4 Buckeye 
notes tha t  the ALJ indicated a similar reading 
of Farmers  Union I I  in his December  22, 1987 
order that  required the filing of rate schedules 
showing individual costs. Buckeye states that  it 
did not file an interlocutory appeal  because it 
felt a remedy could be pursued upon issuance 
of a final order. 

In the Reformat ion Order, the ALJ, as noted 
above, modified Pa rag raph  9 of the Protect ive 
Order which provided for continued protection 
of confidential mater ia ls  pending appeal  to the 
Commission. The ALJ found tha t  Pa ragraph  9 
would require tha t  mater ia ls  remain protected 
until issuance of a final Commission order, 
even if the Commission did not u l t imate ly  
reverse the ALJ, and would unduly restrict  the 
author i ty  of the ALJ to order disclosure of 
documents  during the course of the evident iary  
hearing, by requiring either in camera hearings 
or a suspension of hearings until Commission 
action occurred. As to both outcomes, the ALJ 
concluded tha t  " the  objecting p a r t y  could 
determine the nature  of the proceeding and 
whether it will even continue." Reformat ion 
Order at  2-3. Based on these findings, the Ref- 
ormation Order revised Pa rag raph  9 to s tate  
tha t  " . . . nothing in this pa rag raph  shall 
operate to prevent  the Presiding Judge 's  rul- 
ings at hearing on the protected s ta tus  of 
mater ia ls  from becoming immedia te ly  effec- 
tive, and they will not be subject to the t ime 
l i m i t s  o t h e r w i s e  i m p o s e d  u n d e r  those  
paragraphs ."  Reformat ion Order at  4. 

In its motion for interlocutory appeal  with 
respect  to the Reformat ion  Order, Buckeye 
argues tha t  reformed Pa rag raph  9 of the Pro- 
tective Order effectively removes any  right of 
appeal  during the hearing regarding rulings on 

confidential data.  Buckeye argues that  it relied 
in good faith upon the protections in the pro- 
tective order in submit t ing what it describes as 
"commercia l ly  sensitive information" and that  
the Reformation Order precludes it from effec- 
t ively appeal ing any  AL J  decision at hearing 
requiring the disclosure of such information. 
Finally, Buckeye contends that  the ALJ's  con- 
cerns about controlling the course of the pro- 
ceedings and his p r imary  responsibili ty for 
settling discovery disputes do not warrant  lim- 
iting Buckeye's  appel la te  rights with respect to 
disclosure rulings that  could cause it competi- 
tive injury. 

Discussion 

A. Publ icat ion Order 

Buckeye's  motion regarding the Publication 
Order is pr imar i ly  directed to the narrow issue 
of whether certain cost-of-service data  should 
continue to be protected. Buckeye submit ted 
the involved cost da ta  under a st ipulated pro- 
tective order, accepted by the ALJ, to comply 
with the ALJ 's  December  1987 order requiring 
such da ta  to avoid s u m m a r y  dismissal of its 
rate filing. Because the ALJ found the competi-  
t ive ha rm Buckeye would suffer  from the 
da ta ' s  release subordinate to the need for pub- 
lic ra temaking  proceedings for oil pipelines, it 
is necessary to discuss the balance of factors 
tha t  should guide this decision. In this regard, 
the motion also raises the underlying issue of 
whether  such cost da ta  is re levant  in this pro- 
ceeding. 

Relevance  of  Cost Data.  Buckeye concedes 
tha t  submit ta l  and public disclosure of rate- 
specific cost da ta  is routine for the electric and 
natural  gas industries regulated by the Com- 
mission. See Publicat ion Order at  4. However, 
it argues tha t  neither case law nor Commission 
regulations require oil pipelines to submit  such 
da ta  and tha t  compet i t ive  differences between 
the oil pipeline industry and other Commission- 
regula ted  industr ies  w a r r a n t  exempt ing  oil 
pipelines from such rate-specific cost da ta  fil- 
ing requirements.  While Buckeye is correct in 
noting tha t  oil pipelines are not subject to 
ex t ens ive  r a t e m a k i n g  fi l ing r e q u i r e m e n t s  
applicable to other industries regulated by the 
Commission, it does not necessarily follow tha t  
cost da ta  such as tha t  supplied by Buckeye is 
i rrelevant  to justness and reasonableness deter- 
minations under Section 1(5) of the ICA. 

The Commission has adopted generic princi- 
ples for the testing of the reasonableness of oil 
pipeline rates  in Opinion Nos. 154-B 5 and 
154-C 6 in response to the Court 's  remand in 

49 U.S.C. § 1(5). 

5 Williams Pipe Line Co., 31 FERC 761,377 
(1985). 

6 Williams Pipe Line Co., 33 FERC ~" 61,327 
(1~5). 

¶ 61,066 Federal enerlw Guidelines 
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Farmers Union II  of the earlier Opinion No. 
154. 7 In Farmers Union I I  the court found that 
the Commission should be cognizant of the past 
Interstate Commerce Commission (ICC) cost 
allocation practices, s and noted that relevant 
ICC precedents show that past oil pipeline 
proceedings have included attempts to set 
rates computed on a detailed allocation of costs 
to the proper section of the pipeline system. In 
Opinion No. 154-B, the Commission concluded, 
among other things, that the cost allocation 
issue is best suited for case-specific treatment 9 
Thus, under Farmers Union II, past ICC prece- 
dent, and Opinion No. 154-B, cost data is rele- 
vant in oil pipeline rate proceedings to ensure 
that the just and reasonable costs of providing 
service will be recovered from the shippers that 
use that service. Further, the Commission has 
ordered production of cost data in a prior oil 
pipeline proceeding. 

In Southern Pacific Pipe Lines Inc., 35 
FERC ~61,242 (1986), the Commission 
addressed a settlement in an oil pipeline rate 
proceeding that staff opposed on the grounds 
that no evidence (cost data) bad been intro- 
duced with respect to whether the rates were 
just and reasonable under the Opinion No. 
154-B methodology After citing Farmers  
Union II  for the proposition that rates must be 
cost based, the Commission stated: 

[T]he settlement should not be certified to us 
without record support demonstrating a close 
correlation between SPPL's cost-of-service 
computed in accordance with the Opinion 
No. 154-B methodology, as modified by Opin- 
ion No. 154-C, and SPPL's revenue stream 
under the proposed settlement rates. 35 
FERC at p. 61,562. 

Even though the production of cost data 
generally is not inconsistent with current oil 
pipeline ratemaking methodology and is rele- 
rant to making a determination as to the just- 
:sess and reasonableness of the proposed rates, 
;.he Commission is unable to determine whether 
the specific point-to-point cost data supplied 
by Buckeye is required under the Opinion No. 
"54-B methodology because of the nature of 
Buckeye's operations or the configuration of its 
system. Furthermore,  until that  issue is 
resolved as to individual pipelines, it is not 
unre.asom, ble to require production of such 
cost-of-service data to justify oil pipeline rate 
l:,ropooals under the ICA. As Buckeye concedes, 
such data is routinely submitted by other 
industries regulated by this Commission, and 
Euckeye has not demonstrated a compelling 

61,185 
reason to treat it differently for purposes of 
justifying its rate proposal under the /CA. 
However, the Commission could apply less bur- 
densome rate justification standards to oil 
pipelines. Neither Farmers Union H nor recent 
Commission pronouncements with respect to 
natural gas pipelines require a heavy-handed 
regulatory approach for oil pipelines if the 
record shows that sufficient competition exists. 

In Farmers Union II, the court stated: 
Moving from heavy to lighthanded regula- 
tion within the boundaries set by an 
unchanged statute can, of course, be justified 
by a showing that under current circum- 
stances the goals and purposes of the statute 
will be accomplished through substantially 
less regulatory oversight. We recognize that 
this court has sanctioned dramatic reduc- 
tions in regulatory oversight under, for exam. 
pie, the FCC and ICC licensing provisions, 
both of which require that the licensee oper- 
ate in accordance with the "public inter- 
est."lo 

Further, in Transwestern Pipeline Company, 
43 FERC ¶61,240 (1988), the Commission 
addressed Transwestern's Gas Supply Inven. 
tory Charge under Order No. 500, n and stated 
that the Commission has considerable flexibil- 
ity in selecting the methodology it will use to 
determine a just and reasonable rate (citing 
Farmers Union II, supra, and Permian Basin 
Area Rate Cases, 390 U.S. 747, 790 (1968)). 
The Commission indicated that clearly identi- 
fied non-cost factors such as competition or 
lack of market power may warrant a departure 
from the traditional rate review process where 
the substitute ratemaking methodology ensures 
that resulting rate levels are justified by such 
non-cost factors. 

Thus, the Commission clearly could, if com- 
petitive circumstances warrant, require only 
generalized cost data for oil pipeline ratemak- 
ing if it can be demonstrated that the resulting 
rates from such an approach would satisfy the 
just and reasonable standard. Farmers Union 
/7, at 1510. Clearly identified non-cost factors 
such as competition or lack of market power 
may warrant departure from strict rate review. 
Transwestern, supra, at p. 61,650. The compet- 
itive forces warranting such light-handed regu- 
lation would have to be clearly identified and 
must be shown to keep prices at a just and 
reasonable level to ensure that the Commission 
can protect shippers from unreasonable rates 
under the ICA. Thus, an oil pipeline that seeks 
to benefit from reduced I~pllmttw~ OVCrsig~lt 

7 Williams Pipe l.a'ne Co., 21 FERC |61,2~0, 
n:h ~" den/ed, 22 FERC | 61,086 ( 1 ~ ) .  

s 754 F.2d 1486, 1529 (1984). 

931 FERC at p. 61,838 n2 

rEac  

~0 734 F~d 1486, 1510 (citations omitted). 

1! FERC Statules and Relulations |30,761 
(1987). 

1 61,066 
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would have the burden of demons t ra t ing  that  it 
need not be regulated under the methodology 
laid out in Opinion No. 154-B. Such a showing 
would involve demons t ra t ing  that  it lacks sig- 
nificant market  power in the relevant  markets.  
In making such a showing, an oil pipeline 
would need to show, for instance, that  its ship- 
pers have a l t e rna te  ways to ship their  product ,  
that  buyers have a l t e rna te  means of obta ining 
supplies, or the existence of other constraining 
factors which would res t ra in  its prices to 
ensure that  they are just and reasonable. From 
such a showing, the Commission could conclude 
that  market -or iented  ra temaking  would meet 
the objectives of the ICA and find a subs tan t ia l  
ev iden t ia ry  predica te  on which to de termine  
that  compet i t ion in relevant  markets  will oper- 
ate as a meaningful  constraint  on the involved 
pipeline. Id. 

Accordingly, to give Buckeye an oppor tun i ty  
to demons t ra te  tha t  s t r ic t  r a t emak ing  scrut iny 
is not war ran ted  in this proceeding, we will 
direct  the ALJ to conduct the proceeding in 
stages. In the first stage, the ALJ shoLlld evalu- 
ate evidence submi t ted  by the par t ies  with 
respect to compet i t ive  condit ions within the 
relevant  marke ts  to de termine  whether  Buck- 
eye has market  power in relevant  marke ts  and 
whether it is subject to effective compet i t ion in 
those markets .  Buckeye should submit  evidence 
in this proceeding tha t  demons t ra tes  its lack of 
significant marke t  power in those marke ts  in 
which it desires light handed regulation. Once 
the ALJ makes a de te rmina t ion  with respect to 
Buckeye's  marke t  position, we will di rect  him 
to forward his findings to the Commission so 
that  we can de te rmine  whether  Buckeye's  pro- 
posed ra tes  should be eva lua ted  under  the 
Opinion No. 154-B methodology or under a less 
s t r ic t  s tandard .  After  receiving such a record, 
the Commission will be be t te r  able to deter-  
mine the need for the involved cost-based da t a  
than it can at  this in ter im point  and will be 
able to provide fur ther  direct ion as to how the 
ALJ should eva lua te  the justness and reasona- 
bleness of Buckeye's  rate  proposal under  the 
ICA in the second stage of this proceeding.  

We now turn to the issue whether,  in l ight of 
our de te rmina t ion  to bi furcate  this proceeding, 
the da t a  should continue to be t r ea ted  as confi- 
dent ia l  under the protect ive  order a t  least unt i l  
the Commission resolves the re levance  issue. 

Competi t ive harm versus public disclosure. 
The  ALJ de te rmined  tha t  FOIA s t a tu to ry  pro- 
visions at  5 U.S.C. § 552 genera l ly  require that  

Commission proceedings be public and that  all 
information filed with the Commission must be 
avai lable  for public inspection. He found that  5 
U.S.C. § 552(b)(4) contains the only relevant 
exception to this requirement.  That  section 
allows privileged and confidential  t rade secrets 
or commercial  and financial information to be 
exempt from public disclosure. See footnote 2, 
supra. While the Commission's Rules of Prac- 
tice and Procedure ~2 contain procedures for 
w a i v e r  of F O I A ' s  m a n d a t o r y  d i s c l o s u r e  
requirements ,  they do not detail  s tandards  to 
be considered in determining whether informa- 
tion submi t ted  under a protect ive order can be 
released. The ALJ considered this question 
under the conjunctive test set forth in G u l f &  
Western, supra, and determined that  under 5 
U.S.C. §552(b)(4}, Buckeye had sustained its 
burden of proving the likelihood of compet i t ive  
harm from release of the protected cost data .  
He concluded that  af f idavi ts  and memoranda 
submi t t ed  by Buckeye persuas ively  demon- 
s t ra ted  that  public disclosure of its costs of 
service would place it at a severe d i sadvantage  
to compet ing  oil pipelines and unregula ted  
compe t i to r s  such as barges,  p r iva t e  t ruck 
fleets, pr iva te  pipelines and refineries which 
are not required to publish ei ther cost or price 
information,  u See Publicat ion Order at 3. That  
de te rmina t ion  is not d isputed and a determina-  
tion tha t  harm ac tua l ly  would occur is not 
required. However, it is clear that  disclosure of 
the involved cost da t a  would provide Buckeye's 
compet i to rs  with informat ion tha t  Buckeye 
submi t ted  under the cloak of protection. Thus, 
the focus should be on whether any  overriding 
public interest  requires removal of the protec- 
t ive cloak shielding the cost data .  

The Commission has issued protect ive orders 
in na tura l  gas pipeline proceedings 14 and has 
deta i led  guidelines grant ing  and lifting protec- 
t ive orders that  are equal ly  ins t ruct ive here. 
See, e.g., Transcontinental Gas Pipe Line Cor- 
poration (Transco), 40 F E R C  ¶ 61,023 (1987) .  
In Transco, the Commission s ta ted  tha t  it gen- 
era l ly  does not promote closed admin i s t r a t ive  
proceedings,  but  recognized tha t  in a few situa- 
tions sens i t ive  business  records require confi- 
den t i a l  t r e a t m e n t .  P ro tec t ive  orders  which 
have been issued in Commission proceedings 
often provide tha t  evidence, briefs, or other 
submiss ions  which  ut i l i ze  protected mater ia ls  
mus t  be sealed,  and that  examin at ion  of wit- 
nesses  on the protected mater ia ls  must be in 
camera. The Commission also noted that,  in 
some instances ,  umbrel la  protect ive  orders are 

n2 18 C.F.R. § 385.903 (1987). 

u Nevertheless, the ALJ ordered disclosure of the 
cost data to meet the public disclosure requirements 
of FOIA based upon his interpretation of Farmers 
Union II  and Gul f  Central  that all oil pipelines would 
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be required to publicly submit such data in the 
future. 

n4 E.g., Southern Natura l  Gas Co., 36 FERC 
¶ 63,023 (19~5); Texas Eastern Transmission Corp., 
22 FERC ¶ 61,228 (1983). 
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en te red  to f ac i l i t a t e  d i scovery ,  in which  case.  
not all of the d i scovered  in fo rma t ion  should 
p rope r ly  be wi thhe ld  from publ ic  sc ru t iny .  In  
this  r egard  the Commiss ion  s t a t e d  tha t  docu- 
men t s  pr(Muced under  a p r o t e c t i v e  order  tha t  
do not qua l i f y  as  conf iden t i a l  or c o m m e r c i a l l y  
sens i t ive  should no longer be subjec t  to the 
p r o t e c t i v e  order.  However ,  l imi t ed  access could 
con t inue  to be a p p r o p r i a t e  in some cases  where  
in fo rma t ion  is e x t r e m e l y  sens i t ive .  

On the o ther  hand,  the Commiss ion  has also 
e m p h a s i z e d  t h a t  once  m a t e r i a l  ha s  been  
t r e a t e d  con f iden t i a l l y ,  the t r e a t m e n t  should 
govern  th roughou t  the p roceed ing  unless there  
is g(×)d reason not to do so. Transcontinental  
Gas Pipe' Line Corporation, 38 F E R C  ~ 61,245, 
a t  p. 61,833 (1987).  Once such i n fo rma t ion  has 
been s u b m i t t e d ,  the ALJ  gene ra l l y  should  exer- 
cise cau t ion  to avo id  u n n e c e s s a r y  d isc losure  of 
conf iden t i a l  i n fo rma t ion ,  p a r t i c u l a r l y  in dis- 
pu tes  be tween  compe t i t o r s .  Mojave, supra, at 
p. 61,842 (1987).  

In d e t e r m i n i n g  the publ ic  in te res t  under  the 
con junc t ive  tes t  of Gul f  & Western, the  ALJ 
conc luded  t ha t  Buckeye  fa i led  to e s t ab l i sh  t ha t  
the p r o t e c t e d  d a t a  is of the t y p e  t ha t  is not 
usua l ly  re leased  to the publ ic  or should not  be 
re leased  to the publ ic ,  n'~ The  ALJ  d e t e r m i n e d  
t ha t  oil p ipe l i ne s  should be subjec t  to the s ame  
r e g u l a t o r y  t r e a t m e n t  as  n a t u r a l  gas  p ipe l ines ,  
bu t  fai led to cons ider  w h e t h e r  the  cost  d a t a  
s u b m i t t e d  by  an  oil p ipe l ine ,  even  though it is 
of the t ype  usua l ly  re leased  to the  publ ic  in gas  
p ipe l ine  proceed ings ,  is e n t i t l e d  to p ro tec t ion .  

Here ,  a l t hough  the p a r t y  seeking  d isc losure  
(s ta f f )  is not a c o m p e t i t o r ,  it has  an in t e re s t  in 
seeking to ensure  t h a t  the  r e s u l t a n t  r a t e s  a re  
jus t  and  reasonable .  However ,  the ALJ  found 
t h a t  re lease  of the  cost  d a t a  would l ike ly  resul t  
in c o m p e t i t i v e  h a r m  to Buckeye .  Thus ,  even  
though cost  d a t a  m i g h t  g e n e r a l l y  be the  t y p e  of 
i n fo rma t ion  t y p i c a l l y  r e l eased  to the  publ ic ,  
the  fac t  t h a t  th is  d a t a  was  s u b m i t t e d  p u r s u a n t  
to a p r o t e c t i v e  order  and  i ts  re lease  could  resul t  
in c o m p e t i t i v e  h a r m ,  are  c i r c u m s t a n c e s  t h a t  
favor  c o n t i n u e d  p ro tec t ion .  

Whi l e  F O I A  g e n e r a l l y  s u p p o r t s  open and  
pub l i c  C o m m i s s i o n  p roceed ings ,  i t  p r o v i d e s  
excep t ions  to t h a t  gene ra l  rule,  a n d  the Com- 
miss ion ' s  Rules  of P r a c t i c e  and  P r o c e d u r e  (18 
C .F .R .  § 385.903)  recognize  th is  by  p r o v i d i n g  
p r o c e d u r e s  for nondisc losure .  F u r t h e r ,  open 
d e c i s i o n - m a k i n g  ob jec t ives  do not  r equ i re  dis- 
c losure  now a n d  can  be met  by  d isc losure  a t  a 
l a t e r  s tage  of the  p roceed ing  or a t  the  conclu-  
sion of the  proceed ing .  If  the  Commiss ion  ul t i -  
m a t e l y  d e t e r m i n e s  in the  f irst  s t age  of th is  
p roceed ing  t h a t  po in t - t o -po in t  cost  d a t a  is rele- 
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vane and  requ i red  and  tha t  publ ic  r a t e m a k i n ~  
concerns  supe r sede  a n y  l ikely  p o t e n t i a l  for 
c o m p e t i t i v e  in ju ry ,  d i sc losu re  can  then  be 
d i r ec t ed  and  the p rev ious ly  seal( 'd por t ions  of 
the record released.  In this  regard ,  it ~ht)uh! be 
r e m e m b e r e d  t ha t  this  a p p e a l  comes at  an inter-  
m e d i a t e  s tage  of the proceeding ,  when all inter-  
ests  and  r e l evan t  factors  have ye t  to be c lear ly  
de l inea t ed .  F u r t h e r ,  as noted above,  s taf f  is the 
p a r t y  seeking disclosure,  and  does not need 
disc losurc  to p ro tec t  i ts in te res t s  as it is a p a r t y  
to the p ro t e c t i ve  order  and  will have a c c e ~  to 
the cost  d a t a  even wi thou t  disclosure.  Thus,  
forcing Buckeye .  a t  this  s tage,  to risk compet i -  
t ive in jury  from disc losure  based on a genera-  
l i zed  c o n c e p t  f a v o r i n g  p u b l i c  s c r u t i n y  of 
r e g u l a t e d  i n d u s t r y  r a t e m a k i n g  m a y  bc p rema-  
ture  and  u n d u l y  harsh .  

The  F O I A  e x e m p t i o n  p rov ided  b~ 5 U . S . C  
§ 5 5 2  (b)(4)  a c c o m m o d a t e s  the g o v e r n m e n t ' s  
need for i n fo rma t ion  and  the c o m p e t i t i v e  inter-  
ests  of pa r t i e s  p rov id ing  in fo rmat ion .  Thus ,  the 
genera l  publ ic  i n t e re s t  in open Commiss ion  
p roceed ings  should give way  to con t inued  pro- 
t ec t ion  of B u c k e y e ' s  cost d a t a  in o rder  to 
ensure  t ha t  Buckeye  and  o ther  oil p ipe l ines  will 
con t inue  to p rov ide  the t ype  of cost-of-service 
d a t a  the Commiss ion  needs to make  d e t e r m i n a -  
t ions under  the ICA,  cons i s t en t  wi th  Opin ion  
No. 154-B. F u r t h e r ,  the  C o m m i s s i o n  has  
e m p h a s i z e d  t h a t  once  m a t e r i a l  has  b e e n  
t r e a t e d  con f iden t i a l l y ,  t ha t  t r e a t m e n t  should 
govern  t h roughou t  the p roceed ing  absen t  good 
reason to do o therwise .  Here ,  con t inued  protec-  
t ion is w a r r a n t e d  because  the ALJ  found t ha t  
re lease  of the  cost  d a t a  would l ikely  resul t  in 
c o m p e t i t i v e  h a r m  to Buckeye ,  and  because  the  
re levance  of the d a t a  is st i l l  a t  issue. 

T h e  Commiss ion  concludes  t h a t  Buckeye ,  a t  
th is  poin t ,  should  not  be compe l l ed  to make  
publ ic  the  cost  d a t a  a t  issue in this  in ter locu-  
to ry  a p p e a l .  Re lease  of th is  d a t a ,  s u b m i t t e d  
under  a p r o t e c t i v e  order ,  would,  under  the  
A L J ' s  f inding,  sub jec t  Buckeye  to the  l ikel ihood 
of c o m p e t i t i v e  h a r m  and  s ince this  d e t e r m i n a -  
t ion is m a d e  a t  an  i n t e r i m  s tage  of the  proceed-  
ing, o rde r ing  Buckeye  to pub l i c ly  disclose the 
cost  d a t a  p r io r  to an u l t i m a t e  d e t e r m i n a t i o n  of 
i ts r e l evance  in the  f irst  s tage  of th is  proceed-  
ing would  u n f a i r l y  sub jec t  it  to the  l ikel ihood of 
c o m p e t i t i v e  h a r m  from release of i n fo rma t ion  
t h a t  u l t i m a t e l y  could be found to be i r r e l e v a n t .  
See Northern Natural  Gas Company,  38 F E R C  
¶ 61,012,  a t  p. 61 ,047 (1987).  In  th is  r egard ,  we 
note  t h a t  a t  the  conclus ion of the  f irst  s tage  of 
the  p roceed ing ,  a f t e r  a d e t e r m i n a t i o n  concern-  
ing w h e t h e r  l i g h t - h a n d e d  r egu la t ion  is jus t i f i ed  
for some, or all ,  of B u c k e y e ' s  m a r k e t s ,  the  Com- 
miss ion m a y  e v a l u a t e  t h e  r e l e v a n c e  of the  

t~ Buckeye conceded that the publication of rate- 
specific cost data and the filing of comprehensive and 

specific cost allocations has been routine in the elec- 
tric and natural gas industries. 
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Jnofflclal F E R C - G e n e r a t e d  PDF of 20050808-0266 Issued by FERC OSEC 08/08/2005 in Docket#: - 

61,188 Cited as "44 FERC ¶ . . . .  " 3~ ~ i t ~  

involved cost data and reconsider whether dis- 
closure can be directed and previously sealed 
portions of the record can be made public as 
warranted. 

B. Reformation Order 
As to the Reformation Order, the Commis- 

sion notes that the challenged Paragraph 9 as 
revised by the ALJ is unclear on its face. While 
it purports to grant full appellate rights to 
parties challenging orders by the ALJ to 
remove materials from protected status, it also 
contains a provision stating that nothing in the 
paragraph " . . .  shall operate to prevent the 
Presiding Judge's rulings at hearings . . . from 
becoming immediately effective, and they will 
not be subject to the time limits otherwise 
imposed . . . .  " In explaining the modification 
the ALJ stated that the " . . .  judge's determi- 
nation rather than the unilateral determina- 
tion of an objecting party will govern the 
course of the proceeding." Reformation Order 
a t4 .  

The Commission concludes that revised Par- 
agraph 9 places an overriding emphasis on the 
ALJ's ability to maintain control over the pro- 
ceeding and undermines the ability of all par- 
ties to pursue meaningful appeals. Thus, the 
ALJ failed to balance all relevant factors that 
should be considered in such determinations. 
As discussed above, the Commission has previ- 
ously indicated that such protection should not 
be removed lightly. Mojave supra, and 
Transco, 38 FERC | 61,245. If a party were to 
file an interlocutory appeal, the immediately 

effective language of revised Paragraph 9 
would operate to make such an appeal mean- 
ingless. If the Commission were to ultimately 
find error in any order releasing protected cost- 
of-service data, such a finding would have little 
meaning if the data had been released. Accord- 
ingly, the April 22, 1988 Reformation Order 
will be reversed and Paragraph 9 of the protec- 
tive order will operate as it would have prior to 
the ALJ's April 22 order. 

The Commission orders: 

(A) Buckeye's interlocutory appeal, to the 
extent granted by the ALJ's May 17, IC~8 
"Order Granting and Denying Leave to File 
Interlocutory Appeals," is granted and the 
ALJ's April 15, 1988 order requiring publica- 
tion of exhibits is reversed to the extent it 
orders publication of the co~t data at issue in 
this interlocutory appeal. 

(B) Buckeye's interlocutory appeal of the 
ALJ's April 22, I ~ 8  Reformation Order is 
granted and the ALJ's order of that date is 
reversed. The appellate rights set forth in the 
stipulated protective order in effect prior to the 
issuance of the Reformation Order shall remain 
in effect. 

(C) The ALJ is directed initially to take 
evidence consistent with this order and deter- 
mine whether Buckeye lacks significant market 
power in the market or markets where it seeks 
less strict ratemaking scrutiny, and to submit 
his findings on that issue to the Commission for 
further direction. 

['l161,067] 
Willi~J~n Bmtin  I n t e r s t a t e  P i p e l i n e  C o m p a n y ,  D o c k e t  No .  CP83-254-312 

O r d e r  D e n y i n g  R e h e a r i n g  

July IS, 19aS) 
Commimionen,: Martha O. Huge, Chairman; Anthony G. 8ousa, Charks 

O. Stalon and Charl~ A. Trabandt. 
On June 17, 1988, W/Uistou Basin Interstate 

Pipeline Company (Williston Basin) filed a 
timely request for rehearing of the o~ler issued 
in Docket No. CP83-254-303, WilIiston Basin 
Interstate Pil~eHne Com;~tny, 43 FERC 
|61,265 (May 18, 1988), which denied an 
appeal of a letter order issued by the Director, 
Office of Pipeline and Predneer Regulatiou 
(Director). The Director rejected an amended 
Exhibit C to Willlaton Basin's service agree- 
merit under Rate Schedule S-2 with Tenneco 
Oil Coml~ny. The amended Exhibit C pro- 
vided for an extension of the date of final 
deliveries from February 21, 1988, until May 
24, 1988. 

¶ 61,067 

Storage under the service agreement was per- 
focmed pursuant to a limited-term certificate 
i~ned on May 25, 1984, in Docket No. 
~ 5 - 0 0 0  et al., 27 FERC ~ 61,312. The 
certificate authorized service to be performed 
pursuant to Rate Schedule S-2, as medified by 
the settlement approved in the May 25, I ~ 4  
order. The settlement amended the service 
agreement to provide a four-year term of ser- 
vice from the date of initial deliveries. 

As in the appeal to the Director's letter 
order, Williston Basin reiterates its view that 
the four-year period of service ends no earlier 
than four years after the issuance of the perma- 
nent certificate. It notes that authorized ser- 
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