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Buckeye Pine Line Company, 
Order Terminating an Oil Pipeline Rate Suspension, Prescribing a 
General Rule For Determining the Appropriate Duration of Such 
Suspensions, Directing The Commission's Oil Pipeline Board to 
Refrain from Suspending for More Than a Single Day, and 
Further Directing That Body to Reform Its Previous Suspension 
Orders So as to Conform to the One-Day Standard Prescribed by 

This Order 

13 FERC ¶ 61,267 (1980). 

This order changed the Commission's policy on the suspension period applied to oil 
pipeline rate filings. Previous policy provided that shorter suspension periods were warranted 
only when rigid adherence to the maximum statutory period led to harsh and inequitable resul~s. 
Bockeve Pine Line Comnanv, 13 FERC ¶ 61,267,61,593 (1980). Pursuant to the previous policy, 
Buckeye Pipe Line Company's (Buckeye) rate filing was suspended for seven months by the Oil 
Pipeline Board, the maximum period allowed under Section 15(7) of the Interstate Commerce 
Act. (49 App. U.S.C. § 15(7) (1988). 

However, in this order, the Commission stated that at the time its overall suspension policy 
was formulated it had not "focused" on its applicability to oil pipelines as opposed to the policy's 
application to natural gaS and electric rate filings. It further stated that this was the case 
because the Interstate Commerce Act permits the Commission to delegate its authority. 
Therefore, it created the Oil Pipeline Board (Board) and gave it suspension authority. The 
Board suspended Buckeye's filing for seven months. O__d. at 61,593). 

The Commission found in this order that the duration of oil pipeline suspensions should be 
governed by a different rule than the one applied to electric power and natural gas cases. The 
Commission further found there was nothing in Buckeye's fact situation to warrant a suspension 
for more than one day. ~I. at 61,593). 

The Commission then stated its reasons: (1) oil pipeline shippers who use the common 
carrier oil pipeline system are not the same as consumers in natural gaS and electric rate cases. 
Gas and electric consumers tend to be migratory and therefore need longer suspension periods. 
This is because refunds of overcollectious will not give full redress to those consumers who 
moved, ffL~. at 61,593-94), (2) the statutory collection subject m refund enables utilities to force 
their customers to loan them money which the Commission believes should not be allowed; and 
(3) there is nothing to suggest that there have been or will be many cases in which oil rate 
increases that became effective subject to refund cause members of the shipper population to 
suffer hardship while they wait for their refunds. (Id. at 61,595). 

Hence, a one-day suspension in oil pipeline cases became the Commission's policy and the 
Oil Pipeline Board waS directed to act accordingly. (Id. at 61,595,61,596). 
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[¶ 6 1 , 2 6 7 ]  

B u c k e y e  P i p e  L i n e  C o m p a n y ,  D o c k e t  Nos ,  IS80-76  a n d  IS80-47 ,  e t  a l .  

O r d e r  T e r m i n a t i n g  an  O i l  P i p e l i n e  R a t e  S u s p e n s i o n ,  P r e s c r i b i n g  a G e n e r a l  
R u l e  for  D e t e r m i n i n g  t h e  A p p r o p r i a t e  D u r a t i o n  of  S u c h  S u s p e n s i o n s ,  
D i r e c t i n g  t h e  C o m m i s s i o n ' s  O i l  P i p e l i n e  B o a r d  to  R e f r a i n  f r o m  S u s p e n d i n g  
for  M o r e  T h a n  a S i n g l e  D a y ,  a n d  F u r t h e r  D i r e c t i n g  T h a t  B o d y  to  R e f o r m  
I t s  P r e v i o u s  S u s p e n s i o n  O r d e r s  So  a s  t o  C o n f o r m  to  t h e  O n e - D a y  S t a n d a r d  
P r e s c r i b e d  by  T h i s  O r d e r  

(I~ued December 24, 19S0) 

Before Commissioners: GeorL~ana Sheldon, Acting Chalrma~ May.haw 
Holden, Jr., Geors~e R. Hall and J. David Hughes. 

L 
The statutes that we administer are drawn 

on the premise that buyers of electric power, 
natural gas transportation services, and o~ 
pipeline transit are in no position to barlrain oq 
an equal footing with the sellers of those 
things.* 

In those areas of the ecmmmy Congress 
saw what it deemed an imbalance of ~onomic 
power. To redrmm that imbalance, it: 

(1) Required that the sellec's rates and 
charges be "just and russmlable"; s and 

( 2 )  A u t h o r i z e d  and  d i r e c t e d  th i s  
Commission to put ~ on the he,so of that 
vNlue and am~phc~ts ideal,s to apply that 
fleshed out ideal to the kaleidoscopic variety 
of situations that artse /n these complex and 
varieKated industries and to see to it that the 
buyers actually receive the benefit of the 
pro(active shield that Cocq[ra~ intended 
them to have.s 

IL 
What happens when the Commi~ion's 

liminary review of a resulated sellec's rata 
pmpmal leads it to see questions that warrant 
exploeat/onP 

Here we have a b r ~ d  discrebon. If w~ 
decide to do that, we can susi~td foe as ranch 
a* f ive months in our electric power and 
natural gas pipeline w~xk and fee as ~ a~ 
seven months when *u deal with o/l pipellnes 
where our j u r i sd i c t i on  ztemz from tho 
Intenttota Commerce Act. Thm~ periods am 
statutmy maxima. 

But ws need ont e~p~oit our powers to the 
fullest. We can proceed with a moch [i~htar 
hand. We can c0~tent mm~lves by suspendlnl 
foe a mece 24 hours. Such a suspens/on is n~X & 
ritualistic formality. I t  h ~  ti lmficant ceres- 
quench. Tree, the ~ller  lets  his money at  
once. But he coflects that money "subject to 
refund", if his prk'es are ultimately found 
eac-emive.t 

¶ 6 1 , 2 6 7  

Of course, we are not confined to a choice 
between the minimum and the maximum. We 
are free to fix the duration of the suspensi,m at  
some intermed;-te po'mt. 

I I L  
We have it on high authority " that  

Co~srese intended that the Commission have 
utmost freedom in exercising its discret/ou at  
to the t e n t h  of rate susi~ns/m~." s However, 
the jud/c/al opinion that made thbl observation 
wlHlt otl to say: 

"But that . . .  ~ not numn FF,,RC am 
use the power in a capricious manner. 
Surely, ~ did not intend that the 
Commission t reat  resulatees placed in 
exactly the same situation in drast/cally dif- 
ferent ways . . . .  Unfettered power is 
to be power exercised without 
eSl~Clally when Coowress ch~r ly called for 
the statement of reasons. 

And these rem i t s  must relate to the t ime 
period of the sumtxrmon, not just to the 
necmmty of some stapension, which/s nearly 
always that the proposed rate mutt be 
examined as to its jtatne~ and reammtble- 
n e ~ .  l . f  ~ . . r e  a r e  n o  r e ~ o m  f o r  ~ 
different periodz, then the choice is 
coml~etely arbitrary and the C o m ~  

setUe m ~ uniform 
** • Q 

D e t o r m i n a t i ~  u to whether a rata 
should be smqx.oded and fro" how Ions have a 
substant ia |  impact  on consumers and 
companiss, both are unrevk~wable by us, and 
we think both gmuld be accompanied by 
reasem elabe~tad by the Commmim . . . .  
LellSth is a siEnificent part of the ~ p m u l ~  
decision; ronsm~ must be siren for tha 
perlad ~elected. 

8 • * T  

ha a rationale toe a one-day suspon~on and 
at the some time a ratona~ foe a five-inrush 

~ O - - N  
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suspens~m. The statutory requi rement  of a 
s t a t emen t  of remmos means res~os for the 
le•Bth o~ a suspension t ha t  f i t  the fact 
s i t u a t i o n  of  t h e  r e l e v a n t  e a se .  T h e  
C o m m i s s i o n .  t h e r e f o r e ,  m u s t  . . .  b u J } d  s s e t  

of standards . .  to assure that its dlscret io~ 
is not  exercised in an  a rb i t r a ry  way  and  to 
Rive Ruidance to par t ies  f i l ing and  chal- 
lenKin~ rate increases."  • 

I V .  
• The  judicial  ol~mm~ from which we have  

just  quoted required the Commlssio~ to 
formula te  a suspensmn policy that was c J u r ,  
cons~ent, and pelk-y-besnd. 

When we addressed ounehn~ to that tesk, 
we coc~luded that :  

(1) " [ R l a ~  rdin~s ~onSd ocrn~Uy ~e 
suspended and the stotos q ~ u t e  pru~nmd 
for  the  m a ~ i m o m  pe r iod  p e r m t t t o d  by  
statute . . .  whe~ p r e U m i u ~  8 u d y  Send8 
the Commiseion to ~ that there is 
s u b s t a n t i a l  q u e s t i o n  a s  to  w h e t h e r  a 
p , n k - u ~  ~ ~ w/,~ a p ~ U u d ~  
statutory mUmdards"; and 

(z )  S b o ~ r  . u W e ~ u m  m w a m m m / m W  
wheu  i t  is c lear  t ha t  ~ r t l td  s d ~  to tke  
p M r ~  p0~-y  of p m , n ~  , ~ -  

s t a t u s  q u o  a n t s  for  t h e  m a z i m u m  
s t a t u t o r y  pe r i od  m a k e s  foc t m n h  a n d  
inequi tab le  resu l tL"  • 

We found t h ~  r u ~  imp~k i t  in  tbe  
p o r ~ m  ~ the  m u u t o s  t h ~  C m a s e m  h u  
dnec tod  us to enforse.  

As our  o e d e n  a p l s i n :  
, ' T ~  ~ r e e u ~ a 7  - - , - - - . - -  , h . ,  , , .  

C o m m / s s / ~  s d m ~ s u ~  ~ n s u / ~  s a d  
• diff icul t  b41sm:En~ of . . .  b g e ~ s ~ s ,  t h 4 ~  
p r i m a r y  p u q m e  ra to  p m ~ n  U ~  m m u m w  
q s i n ~  e x ~ m / w  raU~ u d  d ~ r p ~  H m m  
. . .  the  d l s c r e t i o n a r ~  power  to  
should he ~ In a w~y Idlm& ms.~im/nss 

The deda~n to mspmd a l=upm~d n~ 
~uns* mus m m8 p.slJsa~m~ F~I~S 
that the incresne my be unjust mad 
u n m u m s b ~ o r  t J ~ t *  m s y n m s J b u l d  
~ r  m ~ u ~ y  ~ m d s ~ U .  The S u ~ m ~ S  
• t o t u t a  m y  t h a t  "asOm ram or ~ 

d e c l a s ~ d  ~ d ~ w f u L  ' ' u  ~ d lorJora t~m 
p l o c e e  u n  t h e  C o m m i u i o 8  a 8 a n o r a l  
~ q s ~ m  to mb~ise~s ,u -  ~u~ldmcs d s u ~  

V .  
'Tha p~acy d auqNod fq  l~r * -  kma~ u sm 

l a w f u l l y  can and of  r e s e r v i ~  ~ k o ~ o r  
s u s ~  f w  cruse i a  w k k ~  d , s  i ~  r ide 

h i =  i l l m  

f ramed for ou r  e lectr ic  power  and natural gas 
transmission work. 

At  that time, we did •at  lotus on its 
applicability to all pipelines That was 5o 
because there the 8overnin& statute permits us 
to delegate much  o~ the au thor i ty  tha t  it vests 
i •  us to o~r staff, z8 Accordingly,  we have 
created an Oil Pipel ine Board. In the first 
instance the decision t •  suspend or not  t •  
su~d is for that body and n~ for us. The 
Board also rises the dura t ion  of suspens~o~ 
periods. O ur  role wi th  respect t •  its labors is 
appellate and supervisory.*. 

V L  

H ow eve r ,  the  Board  looks to us  for 
suidaoce. Zts study of the suspens/on orders 
that w~ had iwued ted it to hel~ve that we had 
i~escrlbed a fundamen ta l  po41cy that was hal 
l i m i t e d  to  e l e c t r i c i t y  a n d  ga s  a n d  t h a t  
eJIteQ~ed to the ~4atrd's slp~re o~ a~cLiwity. 
TluU~ wes a reesonabie view. Our ~ d e n  were 

in a way  that )ent itself m tha t  
c ~ m ~ - t i o n .  

Acrwdineh , ,  - ~ - - - t  a ~ d soec~ 
c i ~ t ~ u m c n s  w a r n m t l n ~  a d ~ t o r  s u s m ~ u ~  
p~,~m~ t~ ~ ndop,~l a ne~ p~y of 
m m p ~  for ~ mondu. T h a t  new policy 
wes  s r t k u l s t e d  and  appl /ed  in the  wrier  t ha t  
t he  B o a r d  e n t e r e d  In these  d o c k e t s  o~ 
S e p t o ~  12, 1 ~ 0 .  F ~ m  tha t  order  the  
q s r m v e d  c s r r ~  a p p ~ s  ~ ~u~ 

V I L  
We  aSree  w i t h  the  c a r r i e r  t h a t  the  

d u r s t ~  of a a  p ~ n e  s u s p e n s i o ~  .hon ld  be 
~ ~ a di fkselt t  euJ4 from the Glse Ph~t 
we ~ ) l y  in oor powm" and p a  work, and Uuit 
these is nothil~ hers to worrant 8 smpens/ea 
~" mum thM a day. 

Our ~ for m held/no ue Nased 
be~w. 

when ~ v ~  ~ e b c u ~  p o * ~  and 
wWI nsuuuJ lisa, ws tocm on the uJt ima~ c ~ .  
sums~ ot emqly.  He is the penee we are I x ~  
to i x~oc t .w  And t t  wes our v ~ w  of bls Med8 
t~t W w w a,dk~ r~ swmnm~ ~ we 
m f o / l ~  in ~ l ec t r i d ty  aJ~J In laul. yA 

We found t ha t  hle c la /m to a nnhmd ~ a 
m m  u ~  found e s = m / v e  is n ~  ,m ou l h  
m i ~  to l i v e  hLm doe ix~toccJm dm~ be 
OUl~  to havL 

' 1 ' ~  ~ led ue to t ~  c o n c h ~  ' 1 ~  
l b U  wes t lmt  cmsum~m ~m pmple m d  i ~  
m e w  8nmnd. Omm is o n ~  ~ y .  
l lmce  o 1985 n ~ m d  of an ovlnreaoction nulde 
/n 1 ~ 0  w/ll ont  8i~s full ~ 

5 S1 7 
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Some of those vic t tmtzed by the excessive 
rate will have left the service area for other  
c l imes  Those people wt]l never be made whole. 
And others who l ived somewhere else in 1980 
but who will nevertheless ~hare in the 1985 
refund v, tll receive windfa l l s  

.Secondly. the s ta tu tory  collection subject 
to refund mechanism enables uti l i t ies to force 
their  customers  to lend them money. They  do 
that  by filing for more than they u l t imate ly  
e x p e c t  to ge t ,  by t a k i n g  a d v a n t a g e  of 
decis ional  delay, and by super imposing or 
"pancak ing"  one unadjudica ted  rate increase 
on top of another.  True,  it can be argued tha t  
the " loans"  will u l t imate ly  be repaid with 
interest ,  x7 But that  does not render  them 
innocuous. 

E l e c t r i c i t y  a n d  gas  a r e  n e c e s s i t i e s .  
Mill ions of the Americans  who use them live in 
pover ty  or on very t ight  budgets.  Those people 
are in no position to lend money to anybody.  A 
s ta te  of affairs  that  compels  them to supply  
gas companies  and electric companies  with 
long-term credi t  in amounts  tha t  may  some- 
t imes seem minuscule on a per cap i ta  basis to 
the aff luent  t l  but  tha t  are  a lmost  a lways 
mater ia l  to the poor and to those who are  just  
ge t t ing  by cannot  be viewed complacent ly . IS 

The s t a tu to ry  scheme and the exigencies of 
the ut i l i ty  business make such forced loans 
inevitable.  They  may  well be a necessary evil.  
But a necessary evil is nonetheless an evil. We 
think it our du ty  to do air we proper ly  can to 
mi t iga te  tha t  evil  and to lessen its incidence. 
T h a t  is the basic ra t ionale  for the suspension 
policy tha t  we announced last summer.  

IX.  
But tha t  ra t ionale  does not f i t  the  oil pipe- 

line case. In electr ic  power and in na tura l  gas 
we regulate  the in te rs ta te  wholesale aspects  of 
industr ies  whose in t ras ta te  and retail  branches 
are subject to al l-persuasive s ta te  regulat ion. t* 
T h a t  regulat ion is "cost-based".  So, as we have 
a l ready noted, wholesale ra te  increases "f low 
through"  to retail  bills in short order. Con- 
verse ly ,  the pos tponemen t  of a wholesale 
increase delays the corre la t ive  price boost a t  
retail .  

In oil, however,  we deal  with a re la t ive ly  
small  regula ted  port ion (pipel ine t rans i t )  of a 
vas t  un regu la t ed  whole (oii).~ Hence the 
prices p e o l ~  p l y  for gasoline, for hea t ing  oil, 
and  for o ther  petroleum-based p roduc t s  a re  
de te rmined  not by regula tory  concepts,  but by 
marke t  fortes. True ,  t ranspor ta t ion  costs enter  
into those marke t  prices.t* 

Normal ly ,  however;  t h e - p i p e l i n e  charge  
does not bulk larse in the price of the end 
p r o d u c t .  M o r e o v e r ,  m a r k e t  p r i c e s  a r e  
influenced by such a va r i e ty  of forces and 

¶ 61,267 

factors that  a pipeline ra t e  increase (or for that  
m a t t e r  a decrease)  can well be rendered 
inaudible by, if it is not wholly lost in. the sur- 
rounding "noise".  If the market  for petroleum 
products is strong, prices will rise. And that  is 
so even if pipeline charges stay the same. 
Conversely,  if the cost of pipeline t ransi t  rises 
in a weak market  for oil. producers and refiners 
will have to absorb much (and perhaps in some 
c i rcumstances  all) of the increased t ransporta-  
tion cost. 

It follows that:  

(1) From a consumer-welfare  s tandpoint ,  
oil pipel ine rate  increases are a horse of an 
a l together  different  color from increases in 
the wholesale cost of electric power and 
n a t u r a l  g a s - - i n  the  i n s t a n t  case,  for 
example,  even if the t o t a l  increase were to be 
flowed through, the impac t  on a consumer  
using 20 gallons of gasoline a week would be 
only 58.4¢ a year2a----; and 

(2) A general  policy of suspending oil pipe- 
line ra te  increases for the full 7 months  
pe rmi t t ed  by s ta tu te  cannot  be just if ied on 
consumeris t  grounds. 

One would need a high-powered economic 
microscope to detect  the good tha t  such a 
policy would do the consumer.S4 But  the 
damage  to the carr iers  would be very  real. 
Revenue  foregone dur ing a suspension period 
is lost forever.  

Xo 
There  are  respects in which the relation- 

ship between a shipper of oil and the pipeline 
tha t  carr ies  his oil to marke t  differs from tha t  
between a consumer  and the ut i l i ty  from which 
he gets his heat  and his light. Hence  our gas 
and electr ic  decisions are  no guide to oil pipe.  
line suspension policy. T h a t  area  requires 
special ized treatment.t* 

XI.  
As noted  ear l ier ,  gas  and e l ec tr i c  

suspension policy rests on two factors. One is 
the mobility of our consumer constituency. The 
other  is t h a t  m a n y  m e m b e r s  of t h a t  
constituency suffer real hardship when they 
are  h i t  in the  p o c k e t b o o k  n e r v e  by 
unadjudicated  rate increases of dubious 
legality. These are truisms when we deal with 
consumers. 

But they are of dubious validity when we 
deal with shippers of petroleum. To begin with, 
t h e e  shippers do not move from place to place. 
Some of them produce crude oil. The wells from 
which that oii comes never migrate. Those 
wells stay put.N 

Other shippers own refineries. Those 
facilities are fixed. The capital invested in 

Fede~ Eneq~ Guidelines 
010---511 
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them is no~ nearly so mobile as is the capital 
inves t ed  in such *'light" m a n u f a c t u r i n g  
operations as textiles, epparel, shoes, or 
printing. Seldom, if ever, does the owner of a 
refinery peck up and move luck. stock, and 
harrel from Philadelphia to Houstun. I t  foHow~ 
that we need not worry much about the plight 
of the migratory shipper. 

Of course, there will be instauces in which 
a shipper who was owreharged in 1980 is out 
of business in Ig~5, when the refund comes 
through at lest. Nevertbeleso. t l ~ t  ex-shippec 
will get his refund. Unlike the cm~suu~re who 
look to this agency for pretect~u~, that shipper 
deals directly with the entity we r e ~ t a . l . r  He 
does nOt have to leak to some distrlbut~- 
intermediary. Nor ill he at the mercy of an 
extremely fallible flow-thrtm~b mechanism 
that de~b with poguk'~ in l~m~ mid that is 
thus inherently i lK~p~le of ~ ~ to 
each nnd every r e i n / / o ~ u n ~ r  vic~m/,,~ by 
an excessive ~ rate. 

The wronged consumer m y  l e t  hia 
refund. Ov he may not. It  ~ on tl~ luck 
of the draw. But the wrmled an/pier always 
gets his refuM.m ~ ~ andes a 
difference. And the d l f i~mce that i t  ~ is 
a very big difference indeed for P r e s e t  
purptoes.m 

XI]L 
Anmb~r d ~ d f k u t  difkNm~s h e t ~ m  the 

~ m e ~  of electricity ~ 8na, an dm one 
hand. and t in  -hippe~ of oil. an the uther, 
¢om~ to d ~  f~e  ~ ~ I ~ k  at  t l~  orwwmi¢ 
status of the t~o paO~atkms. 

Nmhing that Iwa ~ to our at*-,,tleB 
su~p~J  that there l e e  min~flea~ ~ d 
po~ people who ~ ~1 wean ~r off ~ 
True, them is always mme~edy a t  Um 
And it is also tree that ~ -. .- .4-y*e l~.ica , 
there am sol~e pmMp~ ~, the m~l blnK~m Wll 
are havi~ • dlfflctdt tlmtes Evso~ for 

rate i n ¢ ~  is tmlII~y to I m ~  u imlmct a t  
all comper~b~ to the ImlmCt of n ~ 
hisker san bill ~ an iaflm~d eioruk: b/M an a 
hmw~lold tlmt imbst~ wbdly ~. elmmt wlmlly 
o~ ~ d  ~ ' m i w  Im~t t~ .  Ummldayme~ 
compematian, tha N a t a t m y ' , , * ~ ; ~  ~ w 
an in l la l~n-mvspd ~ lnmm¢ 

And even wl~m we i0o up the ocw0mi¢ 
ledder, w~ m~oum~ mllMom ~ cemume~ I~ 
c i r c u ~  far m " ~ " l l m l  time 
of all but t h l  l eme t  beadlful ol  ilmodkam~ wld 
reflnertm 

N ~  t lm~ is an virtue ~- Ira8 ~ 
for d ~  --~-  al  Ires ~ q m ~ l m ~  SWlm-~ms 
are ant and* in ~ lq**~ m m*mm m 
an et~d. That end i l  tl~l Itdkkt~ d a falr --,4 
equltalde halance b e t ~  csmpedn~ sods~ 

01% 

interests. One of those interests is the social 
interest in the financial viabil ity of reRulated 
enterprises supplying es.~ntial public services 
and hence in a regulatory system that enables 
those enterprises to raise their rates in 
relatively short order, when necessary. That 
interest collides with the social interest in 
seeing to it that the rates that the regulated 
enterprises are actually collectin I conform to 
the "just and reasonable" ideal and that the 
sap between statutory rhetoric and economic 
reality is of minimal dimensimls. 

The balance between these clashing 
interests t i l ts  very  sharply in favor of 
w~pending for as ~ as we lawfully can when 
we deal with suLtutes that seek **to protect 
conwmen a~ins~ exploitation at the hands of 
natural ~as [or electric ublity] companies.*' m 
That is so because there a most. substantial seg- 
ment of the protected class suffers real 
hardship whenever its members are compelled 
to advance money to Ibe rq~lataes and to wait 
unti l the mille of tbe law Irind out refunds that 
m y  never in fact reach the precise d~t lna- 
t~m that they idul~ o~ht to reach. 

But the balance ti lts just as sharply (or 
perhaps even more sharply) in favor of 
~spmdJnl for the shorta~ period that will 
amure the ~ of an eventual refund in 
the  e v e n t  that  the  adjudicatory process 
ultima~.Jy sbm~ UmL be Ms indeed heen over. 
char8ed when we deal with the Xateratata 

Act'* nil plpellna Wovman% which 
are primarily d a s i l ~ d  to promote equity 
ammeq~ anteel~Ummura. That  is so because 
em¢Idnl In eitl~r the vcdumiP~Ji polemical 
iisorature about the dd p/pellna proldem (or as 

in the industry would have it the oll 
pipeline ~ m )  ~" in our three y~zrz of 
reguletory e x ~  with the oil pipeline 
industry mS:IN-IS that there hsve bee~ m will 
be maay c ~  in which rate i n ~  that 
become effecthnl wbjuct to refund cause many 

of the ddpp~r population to suffer 
real hardship while they wait for their 
refundLm 

X m L  
]From mhat k - -  thus her I:~m ~ i d  i t  f ~  

tlmt this ~ must tatmim|ta at mmm. 

But U i i s ~ t  t l m m i y c M t o f i t a t y p e .  
Tlmre have b ~ a  ~J~r  lmmm¢~ in wt~d~ the 
Baird b u  ~ d l  pipeline rate t n c n . B .  
fm the full smren mmtl~l permitted by the 
I n t e r s t a t e  Commerce Act .  Those ere 
bxUsUnSu/~sab~ f r~n this one. A~ I  like c~as 
dx~lcl he u ~ t a d  sl/ke. 

~ we now d iner  LM B~rd  to tahe m 
its own init ist lve and with i l l  dellherata 
tlw mine ¢ornctive acUan in t l ~ e  other ~ 

1 81,287 
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that  we have ourselves taken this day  in the 
instant case. 

X I V .  

Up to now we have been concerned with 
what the general rule should be. Cases may 
arlse from time to time that  call for an excep- 
tion to that  rule. It  is conceivable tha t  there 
wil l  now and then be a situation in which there 
is good reason to believe that :  

(1) The particular unad'~dicated oil pipe- 
line rate increase there involved m a y  have 
significant ant icompeti t ive effects or impose 
undue hardship on a shipper or a gronp o/" 
shippers. 

(2) A suspenmm~ for the maximum period 
permit ted by the In te rs ta te  Commerce Act  
might well have suft%clent mitilpstive effect to 
r e n d e r  such • s u s p e n s i o n  w o r t h y  of 
considerat~n.  

These cases wil l  be rare. And they wi l l  
present nice q u e n t i n  o( ~d~mefl t .  The Board 
should bring these questions to us. But in view 
of their gravi ty  and of their delicacy we think 
it inappropriate for the Beard to decide them. 

Hence we direct the Board to refraia frum 
smlpendinl~ any future oil pipeline rate fllinll 
for more than a sinsle day. If t ts  preliminary 
review of a particular case leads it to believe 
tha t  i t  call- for a ~ s u ~ e m ~ m ,  it  is m 
submit the mat te r  to m. From this day ms ms 
oil pipeline rate f i l ing is in any c i ~  
to he suspended for m~e than • =dnl~ day 
unle~ the Commission iteelf m orders. 

X V .  

The  Commiss ion orders: 

(A) The suspension period in t h e ~  dockets 
is terminated.  

(B) The rates herein proOm~ bY the 
Buckeye Pipe Line Company may become 
effective as oi" the date  haree( subject to refund 
and to the other condIUone prescribed in tlw 
O/I Pipeline Bos~l 's  o~lor of September 12, 
1980. 

(C) The Oil PipeUM Bms~l shall as rams u 
practicable I ~ m t  the relief that ~ ordor 
gives to the canrle¢ here involved to evory 
c a r e e r  where mum ba re  been suspended by the 
Bonrd for • pmlod M more than • day;, 
pnr,,kled, h m m ~ r ,  ~ this ~ p h  
apply only m ~ ~ by the 
on ~ a~ter July 1, IMO. 

(D) The Oil Pipeline I ~ a ~  shaU with all  
de l ihar• te  speed mater any and I l l  ordere 
necesary ~¢ apprep¢iate m impiemmt the 
intent  of the ImmMin~l pemlffaph. 
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(E) Henceforth the Board shall in no 
circumstances suspend any f i l ing submitted to 
it for more than one day. 

(F) Whenever the Board analysis of a 
filing leads it to believe tha t  tha t  such tiling 
should be suspended for more than one day, the 
B~trd shall submit  the ma t t e r  to the Commis- 
sion for the exe re i~  of the CommiM/on's 
discretion. 

(G) The Secretary shall promptly publish 
his oeder in the Federal Register. 

l~ootnotms - -  

s Natural 8u pmduct~e pelents a special case 
that I~s hera the subje~ ~ a I~tatm/ p~h4k ixxqcy 
controversy fa~ decades. That o~Cmveruy is of no 
moment fer I~m~mt purl~m~ So we ~ t  it m ~ side. 

s Tbet ~ r e m e n t  is coupl~l with a " - -  oa 
"undue" discrimin~tia~ In sddmon, the Inue~utte 
Comme~m Act (ue p. 3 infra) j:~abib/ts mbeuL 
The~ is no meh esprem p e ~ l b i t m  in the yedm=l 
Pom~ and Natural G ~  A ~ L  

aCf F ~  P m ~ r  ~ v Hop~ Na~ur~ 
C~. 320 U~q. 591. ~JO~) l  ( 1944):. ' ~ o n s ~ s e . . .  

has ps~,tded no formula by wtsk'h t ~  'Ju~ sad 
mu~abW m~  ~ to M ~ k he~ nm fllkd 
in the dmJiM ot the ~ I~u~rip4]on . . . .  It h u  
n ~  u p r ~ u d  in s spt~'if',¢ rule the fiud pr i~ iph  
'just and r ,~ ,ma l~ '  ". (Yam=ms mattted.) 

Q Of coune, ~ am ahm trader a cmretativt duty 
to do d thst v~ can to keep the b~y~s from 
~ that ,~vJd rote a s~,~d ~ , u  dqwi~,s the 
~lk~s d 0Wa. d lht  ful dug. 

OWe mm the w~d "p rku"  hecam " lhu~  
mak/~  i s . . .  t~ t  om q ~ ' ~  d mta-f lzI~ ."  Fedm,/ 
Pmm~ C=mm/asm: v. ~ N a t u n 0  ~ C~, ~30US. 
591.601 (1944) u d  amJmrll~s thee dted. 

• Cor~e~eut LiOt and Pm~r ~mpuo, v. 

4 ~ .  43~ (D.C. Clr. Jtme 30. 1~0). SN aim .~t~Mn~ 
Rm~my Ca v . . ~ m t d  An~d ~ M .  Cwp., 442 
US.  444 f 1979). 

v At this padnt the ce~wt cmu~md us far -r~/ tm~ 
rely nmsz~isasu~ he/len~te". That mmmsnd 
wss faflomd by:. "The Cmummmm dmdd have 
emmcmted m,mi~de fw rote m~mumn p e ~ d s . . .  
ye~u a4~ Tluu the ~ hu  c m ~ m f l y .  
fs/bd to cmsply wt~ the m~.utm~ m s ~ s ~  6me n ~  
~qu i~  m~ K q u , m a ~ "  

s 627 F2d at 472-473. ( Ir.mtdu~s by tbe ceuet.) 

tTlum mmla appear Jn many a~ the m~emlm 
m~enJ that ~m hav~ mued dm-h~ the pe~ mv~at 
mmt l~  Sm. e4., au~ ~ d J~dy 31, I ~ 0 .  la 
OkJsk~M G ~  ~ d  KMctr~ ~ q y ,  Dock~ Ne, 
EP3D421 sad out oedm d Aught  1, 1980, in 

~ • ~ t  ~m~mry, Dm-tu~ N~ 
E ~ . 3 T 3  and in ~ City Pmu~ • Ll~dt 
Campsm,. Dur.k~ Nm. E~80.315 sad ER/IO~O. 
T h e e  m~lers t e ~ h ~ i  elsmr~c r su~  Ir~ cssm 
invuivi~ a~uts l  i[as plpelim rsim m ~ ~dmu M 
Aqlmt 22. 1 ~ ,  in E~t~ws ~ Nanm~ G ~  
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Company. Dotk:t  No+ R1=1~0.84. m Trim/d/he G ~  
C~mp~ny. Docket Nu  RP80-106. and in VaJk-y ~a~ 
Transmit;on Inc.. D~cket No+ RPSO-g& 

xe The emphas~s Is nm m the slAtull .  Bu[ it u+ in 
ms, orderJL 

11 At this paint • lootnoll cited Sa:tilm ~ l )  
t k" F ~  Power Act, ~ m  4(0) ~ . k .  N ~ t ~  
C~I~ Act, amJ S~-tmll 1 5 d Ulsl lqt41rlllll4 Comm4ml~ 
Act+ 

u See I~e onde~ clted I~ m I on p. 5. ~ 

u Secti~ 17(2) d .k-  l a t e n u l e  Cammmo~ Act 
a u U ~ t ~ s  t~e Nlmk-y ~ qlmc~m UI~. ~lminJs~r 
ths t  stltuU| to d ~  f m ~ m m  m ~ d 

N ~ u n d  G u  Act camud~ u y  inch Imm#mm. 

m 1"ru~ o w  ~ )wi~dlc~m u ~ r  Um 
Pow~ ~ d  C,~  A~m m ~ m  ~ ~em~Im t m m ~ .  
t lm~  ~ut m m  ~ m~ mpdm~d I x a . ~  
tb~b rmdt~ &m b l n d  te dm~ mp i | m ~ ' |  u~ilKy 
bilb --.~ I x a u ~  F ~ I m d  mlpd~uim es - . -  vhmlmmb 
I m ~  mm fmmd M ~ m m ~ l  ~ u ~ m . m  
m p ~ a x i ~  ~ r m i l .  

~ Tlm mm d ~ b  wlt~ U~ W t m ~ y  im~m~ d ~ r  

pwl:em, l"kst lmmhms .~- I m u r b q  d mmme~m - - a  
t l ~  m d ~mmlms t lmt  l lkm Imalpstad 
c = m p u l m  Um~ .-m ebcule u d  p s  tumiD. ~ - - - ~  
emi t tm ~ t o  mdlslrMm~ Ikes mml l~  s£ mudl  sa 

~ y  ~ ~ 6  U~k z71 (19F6). 

" l b ~  m ms ims~  IIm~ Umm m d u m b m  la 

~PI~-'U,~ shin. five mum3m ( . , a , . .  ~ am 
plllmuly mnJlmlM~ dim. IJii ~ - - i a - - ~  mJimm dl lm 
s u m n ~ l y )  p*,.n~ a ~ m * k  a d ~  ~o p m ~ m  t h  
a-y d mck~a~q te ~ ~ d  al t l ~  ~ l  e~ch. 
Xn S*c~m ~ 7 ( b )  d Un* P u l ~  U d i ~  I ~ l d ~ m 7  
Ln~Jdu Act d I S ~  ~m~mm m q ~ u m l  ~ l  mmmm 
a~ma~ U ~  w m l ~ m ~  ][m u W p ~ u  ~ *n** d k ~ m  

CmmaM#~d il I ~m~dm m ~mm ~ ~ m i~l 

r,7.am~ml mw ~ L Cure,W, ( ~  ~ Um 
Federal Emesl~, A q u l x t m 7  Cemmis~km, ~e 
D m ~ i ~  Dde7 ~, m t d l m b  m m m k  ~ - * -  ~ 
C a ~  - , ~  C m m ~ m  - . ~  p m ~ b  J b m ~ r m  
i J ~  23, IglOI ~ pl~ W-Zl. 

• m m l L I l l m m  I m a m  Z ~ l l m l m ~ m  

~ IP, p ~ i ~  m ~ I~ dw p m u a k ~  
fesumo, m0 m Un~ d m ~  m i E k m  d A n m ~ m  
k,. m i r a  Sto I* mo uf~ml  m 

u 4 mml~ m k I ~ d ~ ,  *n** ~ m ~ J .  
Imml mudl  ml l~s  m m s l l ~  ixad~iid~ w 
¢ l~p lm l t i v~ ly  clwll4d, ~ m ~ 
" l m ~ l ~ "  inure |o ~ b m d k  d Um cemmaic~, es s 
~hek w ~ Uw ~ d Uw e m l m ~ m ~  w l w m m  Um 

n ~ ~ Wtem I ~ m  l m m  " ~ m n d l m ~  from 
Um~ to ~im~ in perle~ d n m ~ m l  ~ ,  t l ~  

F E I I ~  I I ~ m m  
Ollk- 414 

have never been "rexu/~led" Cu~troL i~ not be be 
confu~d w~th ;'egullti~+ Regulation ~eeks to ~ t  just 
and re~onable p~ce~+ ComreJs do not purport to 
have much to do with the justice or the reasonabJe- 
m,~ (d an mO'awdual prlct+ Controls stm~y seek to 

~ |rmm r~l~lL T ~ y  do ~.~L by ml~%ng the 
u el ~me mine or ~ wrbitrlu~ly choeen dale 

bLu ~ the me:umum Jjwful ~ to which 
mu~ Ibe~dter  l imit tl~rn~lves+ 

ssSee Tnuu  A ~  INwline Rate C~e~ 436 
U ~  631. 644 (tgNlk "in the ~xmnce o( su~pe~v~ 
aunty umrmtlasable [ml p+pelmel rsUm roll almost 
an, Ulmly be premed lllm~ to lhe ¢m~lumer+" 

The immeltce of the ~ "4/moN" is sqrniFDcsnt. 
Had the Cou~ ~ ~ o~ whete~le electhc 
rams or d uturaJ ps pipeline ch~l~S, it vmukl 
pmlmtu~ nm t--vt u ~ l  that  qunlily~ml advero. In  
t l m l  ( m ~ t s  the wsrk "admut" vmuid be u n . ~  
+uw,/. l a d e d  it swmkl be miskmdinl. 

m A f i r  c ~  bsd~d from the I ~ m s e ¢  imptct o( 
the . ~ - . t ~  sad i ~  r¢~ incn~Ns t l ~ t  come befm'e 
m. 

N Aad ~ t ¢  still ~ po~mrful ,muld be 
nmded u~ mm=u~ . ~  i m , : m  mmmt d t h ~  ~ 
3"ame din-kin sm u ~ J l s l ~  le us~ 

m" l~ccmlr i~ t tes"  d the psrtkub~r industry 
mint  M~my~ be ~ in mind+ We ~ the 
**eccentr ici t ies" f rom Mr.  Justice JlCklKXItl 
i x o ~ c ~ l ~  cflemm in Yedm~ Pom~ C m n m ~ m  v. 

N ~ m J  G m  Ca., 320 ',J.s. Sgl, ~ 119++) 
i~ whlck I~ obmrv~l at l~ll~ 6~9 ol 320 US. ~ 
"Sdm~ d throe omm mu~ com/d~ ~omtd~itll 
~ ,',- i~Imuy wl~ p+1 ri~ to them +.." 

Nmbia~ UI~  m l y  b~m m~d imw ib(x~d be reml 
• ~ th~ l~e " * ¢ m t r k ~ i "  ol oil pil~llaml 

cell  I v  • ~ dHfer la t  l p l ~ o l e h  to 
. - a - - - ~  d min imum from U= ~ t ~ t  .t~ 
fd]m~ kl  U~ srmm d mspmalb~ty t b ~  ~m iabettled 
(ram um m Fe4ml~ ~ Cnm--;--~,- 11m* 
qmeUm ; - n m  now bmr~m m . . ~ d  vm a l~em no 
opb|J~m ~ to t l~  ~my i~ ~ it Ibmakl k- ~ , ~ m ~ L  
Our  u m m r  te U~ m l ~ u m t i w  qum~m~ ~ U  be ~ m  
~ ,m m m  i r  qtm~m w m ~ l m ~  ~ t l~  f t m  

Imm .~a m b m m ~ m l m  ~ y .  l"m~t ~- ~ t  to he 
m ~ h m d  ~ tm - -a  ~-- ~ memory  I ~ m ~ l  m t l~  

e m t m t  d dw " j~m sml ~ u m u ~ i e "  
m a d m d .  

~ OI mm.m. Umy r m  m ~ . . ~ d  evmtwmy t l~y 

mad the electr ic cemp~ay Irma w k m  t h l t  
d l m ~ b W ~  m I~1  tls pmmr. "r l~ ~ d 
ebe t r~ ty  M d  d I1~ rosy ~m. sad d t m  dm~ am. 
~ Imew tke mare d ei~k~ .~- plpel~e cmNw~y 
dm~ c s n ~  ilss ~ I ~  tram w o( U~ electric Cm~l~ay 
.~- .  a ~ m d y  i m m ~  UW e~mlD, Umt emd~m him 

161,267 
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It) r ta t [  hi, c ~ c n m ~  p , ,pc r  The  ~htppcr uf ,st] a l , , a y s  
ktlto.,~ the itit.ntltV Ill ti~e ~Jtl.~CllnC ~)th ~htch he 
dc.Ll', 

2s [f he Zc t ,  ~t ~.lih Interest at a r a t e  t h a t  
, , ,ml~ 'n~a tc~  him for the t ime  value of the over-  

uilt't tlt~n,~ marie  f rom him.  ~ h a t e v e r  ~emhlance  of a n  
, ina[og~; t h e r e  m i g h t  u thc rv ,  lse be  b e t w e e n  his 
. l l U a l l t ) n  an t i  t ha t  <~f the  consumers who n e v e r  £et the  
rt fUnd- t,, ~hl< h t hcv  a rc  Ctlul tahl  Y entlth:d and t h a t  
thv' ,  ~t~uid ~t t  In a pcricct ,,',',,>rid vant~,hc~, in to  t h tn  
Air 

~ 01 cour',c'. , tdoc ' ,  not nece~sardy follow that 
t h t~ ,d i f f e rence  ~s mater,al for o t h e r  purpo.-,es Cf n 2 6  
on pa~e  l 1. supra. 

~o H o w e v e r .  we ~t:c no reason  to b,.,hcve t h a t  th i s  
Is a numerous class.  

s t  W e  a d d u c e  no s t a t i s t i c a l  s t ud i e s  to s u p p o r t  
th i s  p r o p o s i t i o n  It  ts a lso  t r u e  t h a t  we h a v e  no 
. , ta t t~ t tca l  s t ud i e s  a t  o u r  f i n g e r t i p s  to s u p p o r t  the 
p r o p o s i t i o n  t h a t  the  s e m o r  p a r t n e r s  In N e w  Y o r k ' s  2 0  
l a rges t  law f irms h a v e  more  d i s c r e t i o n a r y  i n c o m e  as a 
c lass  a n d  a re .  on the  whole ,  m s i g n i f i c a n t l y  b e t t e r  
f i n a n c i a l  condition t h a n  a r e p r e s e n t a t i v e  s a m p l e  of 
w o r k i n g  a n d  r e t i r ed  N e w  York  C i t y  legal  s e c r e t a r i e s  
a n d  legal  file c lerks .  W e  recogn ize  t h a t  t h e r e  is a 
c h a n c e  t h a t  t he re  a r e  a few in so lven t  sen ior  p a r t n e r s  
a n d  t h a t  some of the  so lven t  m e m b e r s  of t h a t  c l a s s  
m a y  h a v e  been  d o g g e d  b y  m i s f o r t u n e s  t h a t  h a v e  
r e n d e r e d  t h e i r  f i n a n c i a l  s i t u a t i o n s  s o m e w h a t  less 
c o m f o r t a b l e  t h a n  t h e y  w o u l d  like. W e  h a v e  a lso  h e a r d  
of r ich  legal  s ec r e t a r i e s .  A n d  we s u p p o r t  t h a t  t h e r e  
m a y  v e r y  well be a coup le  of r e t i r ed  legal  file c l e rks  in 
N e w  York  w h o  h a v e  p e r f o r m e d  p r o d i g i o u s  f e a t s  of 
t h r i f t ,  w h o  h a v e  a lso  i n h e r i t e d  m o n e y ,  a n d  w h o  h a v e  
in a d d i t i o n  done  v e r y  well in the  s tock  m a r k e t .  
N e v e r t h e l e s s ,  we h a v e  c o n s i d e r a b l e  c o n f i d e n c e  in t h e  
va l id i ty  of both the general izat ion  stated in the text 
and the generalization stated in this footnote. Nei ther  
proposi t ion cal ls for an e labora te  support int l  
demonstration. ElOth are truisms. 

Federal Power Commission v. Hope Natural 
Ga~ Co.. 3 2 0  U.S. 5 9 1 , 6 1 0  (1944) .  

= S T h e  c a r r i e r - a p p e l l a n t  c o n t e n d s  t h a t  t h e  
i n f e r e n c e  to  be  d r a w n  f rom t h a t  is t h a t  t h e r e  s h o u l d  
be no suspension at all. I t  supports that propos i t ion 
by point ing out that if we fail to suapend an  electric  
rate or a natural  gas pipeline rate, the consumers are 
left withont  a n y  remedy at all.  It then goes on to 
argue  that a shipper of oil over  a pipel ine needs  no 
suspens ion  in order te  protect  his interests.  He can 
obtain redress and c a n  recover the overcharge, if any.  
whether we suspend or not. That  is so because the 
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[ntcr '~tate Commer,.e Act (§ ~ l.h 1~ .rod 1~, Ib 
authc~rlzes reparatu~n l;rt~.t..edmg.., that makc Iht_' 
mlurt'd pcr~,on whule 

This. argument ral',e~, mr,re qUL'htlon~ than it 
an,~sc'r~ I f  reparation prl~'ccdmR~ give the -hipper 
all the protc'cttun that he can po,,',,hl>' need. why on 
earth d,d Congre~ authurizc ,u~l~.'n~,on ~ That ]ook~ 
at fir',t blush like a ~ h_'ar ~ a,,t_, of . ta tu tury  .verkd l  

~ppcl~ant'~ an~x~c'r to th~, I~ that thv p ,~cr  tu 
~,u~pt_'nd was granted fur the ~,olc purpo~c ui pro',,dmg 
"the oppor tun i ty  for the Commt-..~lon to detcrmmt.' the 
justness and reasonableness of propo~,ed rates before 
they are allowed to ~o ,n toe f fcc t . "  [t then pmnts out 
wi th  g r e a t  c o g e n c y  t h a t  b e c u a s e  of the c u r r e n t  ~ta te  
of flux in oil p ipe l ine  r e g u l a t o r y  m e t h o d o l o g y ,  b e c a u s e  
of the  bas ic  n a t u r e  of the  q u e s t i o n s  of oil pu_~..line r a t e  
d o c t r m e  t h a t  we h a v e  to dec ide  in two  o t h e r  cases  
now p e n d i n g  before  us. a n d  b e c a u s e  the  i n s t a n t  case  
c a n n o t  poss ib ly  be d i sposed  un t i l  those  ea r l i e r  cases  
a r e  d e c i d e d  t h e r e  is a b s o l u t e l y  no c h a n c e  of g e t t i n g  
the  i n s t a n t  case  ove r  w i th  before  the  seven  m o n t h  
su spens ion  per iod  runs  ou t .  W e  follow the  r ea son ing .  
But  we d i s a g r e e  w i th  the  conc lus ion .  

A r e p a r a t i o n  p r o c e e d i n g  is no s u b s t i t u t e  for a 
s u s p e n s i o n  o rde r .  In the  i n q u i r y  t o u c h e d  off  b y  a 
s u s p e n s i o n  the  b u r d e n  of proof  on the  r e a s o n a b l e n e s s  
issue is on the  c a r r i e r .  I t  h a s  to  show t h a t  i ts  r a t e s  a r e  
jus t  a n d  r e a s o n a b l e .  In a r e p a r a t i o n  p r o c e e d i n g ,  on 
t h e  o t h e r  h i n d .  the  b u r d e n  of p roof  is on the  
c o m p l a i n i n g  shipper. H e  h a s  to s h o w  t h a t  t h e  
c a r r i e r ' s  r a t e  is u n r e a s o n a b l e .  M o r e o v e r .  a s h i p p e r  has  
to  a c t  a f f i r m a t i v e l y  in o r d e r  to  t n i t , a t e  a r e p a r a t i o n  
proceeding. Such a proceeding is, in effect, a lawsuit 
by the aggrieved shipper against the carrier. Like 
o t h e r  l i t i ga t ion ,  it is e x p e n s i v e  a n d  vexa t i ous .  T h e  
i n q u i r y  t h a t  follows a s u s p e n s i o n  p r o c e e d i n g  is in 
s h a r p  c o n t r a s t .  T h e r e  the  s h i p p e r  d o e s n ' t  h a v e  to d o  
anything. The Commission carries the ball. Hence the 
industry's preference for reparation proceedings over 
suspensions is only natural. See Southern Rai lway Co. 
v. Seaboard Al l ied M i l l i n l  Corp., 442 US.  444 (1979). 

So we would be strongly tempted to make the 
v e r y  a r g u m e n t  t h a t  it  m a k e s  Were we in th i s  c a r r i e r ' s  
shoes. But we are not in its shoes. Nor are we here to 
protect  the carrier. W e  are here to protect its 
presumably  d i sadvantaged  customers.  Hence  we  are 
not at l iberty to eviscerate  the state  that Congress  
passed for thoet  customers'  benefi't by construing that 
e n a c t m e n t  in a way  that deprives  the customers  of 
the s ignif icant  advantages  that they derive  from 
suspension orders. 


