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Farmers Union Central Exchange, 

Buckeye Pipe Line Company L.P., 
Suspension Order 

Opinion No. 

Opinion No. 154-A, Williams 

Farmers Union Central Exchange, 

Opinion No. 154-B, Williams 

Opinion No. 154-C, Williams 

Buckeye, 

Buckeye, 

et al. (Farmers Union I) 

(Buckeye) 

154, Williams Pipe Line Company (Williams) 

Inc. (Farmers Union II) 

Order Granting Interlocutory Appeals 

Order Denying Rehearing and Clarifying Prior Order 

Kuparuk Transportation Company (Kuparuk), 
Initial Decision 

II. Gulf Central Pipeline Company (Gulf Central), Order 
Dismissing Complaint and Disclaiming Jurisdiction 

12. Opinion No. 351, ARCO Pipe Line Company (ARCO) 

13. Opinion No. 351-A, ARCO 

14. Opinion No. 360, Buckeye 

15. CF Industries, Inc. v. FERC, (Appellate Court Review of 
Gulf Central) 

16. Kuparuk, Order On Initial Decision and Complaint 

17. ARCO, Suspension and Consolidation Order 

18. ARCO, Order On Reconsideration 

19. Endicott Pipeline Company (Endicott), Initial Decision 

20. Buckeye, Opinion No. 360-A 
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Farmers Union Central Exchaw, e. et al. v. Federal Energv ReL, ulatorv Commission; 584 F.2d 408 
(D.C. Cir. 1978), ~ denied sub nom., Williams Pioe Line Conmanv. et al. v. 

Federal Ener2v ReL, ulatorv Commission, 99 S. Ct. 596 (1978), 439 U.S. 995 (1978). 

(Farmers Union I) 

When the statutory transfer of regulatory authority over oil pipeline transportation was 
made from the Interstate Commerce Commission (ICe) to the Federal Energy Regulatory 
Commission (FERC), an ongoing proceeding was before the ICC involving the rates of Williams 
Brothers Pipe Line Company. A three-Commlssioner division of the ICC had adopted in full the 
Presiding Administrative Law Judge's findings accepting the proposed rates. (355 I.C.C. 102 
(1975)). The f~ll Commission affirmed the division's decision. (355 I.C.C. at 479 (1976)). 
Judicial review was sought from the Court of Appeals for the District of Columbia. The decision 
of that coun is the so-called Farmers Union I decision. (Ftrmfrs Union Central Exchange. et 
al. v. Federal Enerev Reeulatorv Commission. 584 F.2d 408 (D.C. Cir. 1978), cert. d~ied sub 
nom., Williams Pipe Line Comoanv. et al. v. Federal Enerev Re2ulatorv Commission, 99 S. Ct. 
596 (1978), 439 U.S. 995 (1978). 

The court did not rule whether a proposed rate change filed with the ICC was just and 
reasonable. The court remanded the case to the FERC. The court noted that F ~  Unmn 
was the first federal jurisdictional foray into the area of oil pipeline ratemaking. (584 F.2d at 
417). It added that it seemed logical both to avail itself of additional expertise before it plunged 
into this new area, and also to allow the new administrative agency (FERC) an opportunity to 
build a viable modern precedent for use in future cases. (/Jl. at 421). Thus, the court remanded 
the case to the FERC for determination of the just and reasonableness of the proposed rates 
filed by Williams Brothers Pipe Line Company pursuant to 49 App. U.S.C. § l(5)(a) (1988). 
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Farmers Union Central Exchanne. et al. v. 
Regulatory Commissi¢,; 584 F.2d 408 (D.C. Cir. 1978), 

denied sub nora., Williams PiD¢ Line Comt~anv. et al. v. 
Federal Enerev Reeulatorv Commission, 99 S. Ct. 596 (1978), 

-- 439 TJ.S. 995 (1978). 

(Farmers Union I) 
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FARMERS UNION CENTRAL EX- 
CHANGE et  a t ,  Peti t ioners,  

Y. 

FEDERAL ENERGY REGULATORY 
COMMISSION * and the  United States 
of  AmerJes, W i l l ' - - -  Pipe Line Co., Ez .  
plorer Pipelbte Co., Intervenom. 

No. 76-2138. 

United States Court of Appeab, 
of Columbia Cis~cmt. 

Argued April 5, 

Decided June 27, 
l~ lmat ing  Denied July 26, 1978. 

Certiorari Denied Nov. 27, 19'/8. 
See 99 S.Ct. 596. 

Oil pmdu~em and refiners challeng~l 
or the  tory 

H o ~ e  Commim~ ~ Way~ and M m ~  mado 

[1If tmports wwe ju~ oae of nuny facUx's ~ 
equst w e ~  tmpm~ would mee~ t.~ te~ ar 
be t~  "not leu t/ran shy o~m" cause [sic] but 
It wouki be unlikely that m~ of the cauu~ 
would be deemed an "tmpm'tant" cause. 

J'LR.Rep.No.~-571, ~ d  Cons., 1st Sess. 4~ 
(1973). As noted above, petitlm~'s cuatemf, 
and ~ ¢ o ~  agrue~ that fl~we Is a pe~b~mt 

L Commerce ~ 8 & l  

Unlike regulatory authority of the In- 
terst.ste Commerce Commimion with re- 
speet to other common carriers such as rail- 
roads, its jurisdiction over oil pipelines does 
not extend to sale or ~ q u ~ t i o n  of pipeline 
company, l n t e r ~ t e  Commerce Act, 
§§ l(1)(b), 5(13), 49 U.S.C.q. f~  1(1)(b), 
5(18). 

2. Commerce ea - l l8  

In order to secure reeonsklerafion by 
the full Intm'state Commm.oe Commimion i t  
would have to be Ihown tha t  e ~ e  involved 
mat tem of general ~ t i ~  impor- 
t anea  

S. Commerce 4m.~.14 

Theee is no mandate foe • "fair  value" 
rate m a ~ n z  in the Vsluatioa Act; rather, 
in ~ the Act, C o ~ r ~  e x ~ e t t l y  m- 
fused to endor~  any r a t e - m ~ n g  theory. 

ltmLkriW b ~ m e n  tim "gul~aE~i  cau~ '  m- 
q u ~ m ~  and t ~  " c o n u ~ m ~  ~ o v ~ f f i ~ y "  

m.  B r ~  fro. Pe~lccm~ at  ~ .  

• ~ , -  mspoadm~ ,qpocy ~,, p ~ e  or 
the Intm'smme Coaunm~ ~ by vls'tue 
of ~ Law 95-91, J 4~2(b). 91 Star. 584 
(^uSu~ 4. 1977) tad ~mcuttve Order No. 
12009, 42 Fed.ReS. ~ ( S e ~  I$, 1977). 
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FARMERS UNION CENT. EX. v. FED. ENERGY REG. COM'N 
Cite as 584 F.~/406 (1978) 

Interstate Commerce Act, § 19a, 49 U.S. 
C.A. § 19a. 

4. Commerce *ffi.181 
In view of lack of viable precedents in 

area of pipeline rate making and thus of 
some semblance of established rate-making 
theory undercutting any confidence court 
would have that it could make a "reasona- 
bleness" determination in abeenco of some 
significant assistance from the Interztate 
Commerce Commission, the agency former- 

charged with makin8 that determination 
in the first instance, and in view of fact 
that record was incomplete in cortain sig- 
nificant respects and finally, in view of fact 
that the Federal E n a r ~  Regulatory Com- 
mission, the agency now charged with the 
responsibility, had requested a remand so 
that it might begin its regulatory dut/es in 
the anm with a clean slate, cause would he 
remanded to that Commission. Interstate 
Commerce Act, f~ l(SXa), 3(1), 49 U.KC.A. 
§§ I(SXa), 8(1). 
& Commerce 4ffi-S&12 

Section of Interstato Commerce Act 
pmhibifin8 a carrier from granting a spe- 
cial rate or rehato to any shipper normally 
requires proof that despite a l~e kind of 
traffic moving under substantially similar 
circumstances, two shippers are being 
charged different p ~  Interstate Com- 
meree Act, § 2, 49 U.S.CJL § 2. 

& Comsmree ~ 8 & L I  
Proof that a carrier charges shippa= 

I ~  for through goods than for thnse mov- 
ing locally does not, without more, establish 
a violation of section of Interstate Com- 
meree Act prohib/t/ng a carrier from grant- 
ins a special rate or rehatu to any shipper. 
Interstate Commerce Act, i 2, 49 UXC.A. 

Where oil predncors and ref'mers who 
challenged order of the Federal Energy 
Regulatory Commission, substituted for the 
Interstate Commeree Commission, sustain- 
ing joint rates initiated by pipeline comlm- 
hies i s  allainst claim that they were dis- 
criminatory failed property to rake the is- 
sue before the Interstate Commerce Com- 

409 

mission, court would affirm that agency's 
• decision. Interstate Commerce Act, 

§§ l(5Xa), 2, 3(1), 49 U.S.C.A. §§ l(5Xa), 2, 
3(1). 

Petition for Review of an Order of the 
Interstate Commerce Commission. 

John M. Cleary, Washington, D. C., with 
whom Freder/e L. Wood, Washington, D. C., 
was on the brief, for petitioners. 

Ron M. Landsman, At ty ,  Dept. of Jus- 
tice, Washington, D. C., with whom John J. 
Powers, Ill, Atty., Dept. of Justice, Wash. 
ington, D. C., was on the brief, for ~spon- 
dent, the United States. 

Christine N. Kohi, Atty., I. C. C., Wash- 
ington, D. C., with whom Mark L. I ~  
Gen. Counsel and Charles H. Whito, Jr., 
Amociate Gen. Counmd, Wmdfington, D. C., 
were on the brief, for I. C. C. 

J. Paul Dougl~  At ty .  Federal Energy 
Re~datory Commimion, W a s h l n ~ n ,  D. C., 
with whom Philip It. Telinen, Atty.  Federni 
Eno r~  Rog~ to ry  C o m m i ~ n ,  Wash- 
ington, D. C.  was on tlm pleadinge, for 
rmpondent, Fede.d Em.~ Ret~atory 
Commission. 

Robert G. Blnaknoy, Jr., Be*ton, Mmm., 
with whom David M. Schwar~ and Robert 
L Calhoun, Washington, D. C. were on the 
brief, for intervenor, Williams Pipe Line Co. 

Donakl W. )bu~am, Washington, D. C., 
with whom Jonathan B. Hill, Wadfington, 
D. C., was on the brief, for tntcFvenor, 
Explorer Pipeline Co. 

Hanford O'Hara, Atty., I. C. C., Washing- 
ton, D. C., entered an appearance for I. C. C. 

Robert B. Nieholmn and Andrea L/miner, 
Attys., Dept. of Justice, Washington, D. C., 
entered appearances for respondent, United 
State~ 

Before Mt~3OWAN, LgVENTHAL and 
WILKEY, Cir~it  J u d ~ *  

Opinion for the Court filed by MeGOW- 
AN, Circuit Judg~ 
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McGOWAN, Circuit Judge: 

Petitioners, a group of oil shippers, chal- 
lenge an order of the Interstate Commerce 
Commission (ICC) sustaining (1) increased 
rates filed by intervenor Williams Pipe Line 
Co. (Williams) and (2) joint rates initiated 
by Williams and intorvenor Explorer Pipe- 
line Co. (Explorer), as againat claims that 
the former are unreamnably exee~ive, see 
49 U.S.C. § l(5)(a), and the latter are dis- 
criminatory, see/d. § 2. and illegally prefer- 
ential, see id. § 30). 

This review pmeeedl~ is unique in that, 
while pending before us awaiting briefing 
and oral argument, jurkdletion over the 
ra~ in qua•ion was •fan.erred by Con- 

from the ICC to the Federal Energy 
Rquatory Commimlon (FEP~, ~ ~e 
latter has been sul~itutai for the ICC as 
the respondent agency. FERC has 
this amrt that it takes no p~t ion with 
respect to the merits of the order under 
attack, and urgm us mth~ to for~ adju- 
dicat/on on the merits in favor of • remand 
of the cue  to it so that it can formulate, 
independently to the ICC, tim reguiatory 
principl~ it FmdJ to be suitable for appliea- 
tlon in this new area of rmponmbility eom- 
mltt~l to it. The Unit~i State~ • ~ u t o -  
ry rmpoudent, purporting to ase deflclen- 
cks in the ICC's decision, supports FERC% 
remand request. 

The eourt, now havlnz had tbe hanaflt of 
full brkflng ami oral ~ t  of tim mer- 
its by all pottias exaspt FERC, has conclud- 
ed, to the extent and for tim rmmoM herela- 
after appesth~, to remand the caas to 
FERC for determination by it, under it* 
new sutheelty, of the e o m p a t ~ t y  of the 
subject ratm with 49 U~.C. § l(SXa), 
in light of its findings t, bm'eoa, for exami- 
nation of the preferen~ issue under /d. 
§ 8(1). As to the existanm of discrimina- 
tion, h o w ~ - ,  potltioMrs' failure properly 

~. "me ICC d~d aet ~ m~ ~de f =  me 
remm ~ ,  tmm~ ~ ~ ~mmerlty wlm 
r~pecX to othar ~ cm~lam'u m~h u ml~ 

ms JurucUct~m ~ o~ p~peUn~ Oou 
nm exumd to the s~le or acqu/s/tkm c4 a p/pe- 
line company. See 49 U.S.C. J 5(13);. p. - -  cl 
t89 U.S.&pp.D.C., 412 o¢ 584 F~d Infr/. AL 
though peUtionem do not app~r to dalm that 

to raise the isaue before the ICC mandates 
our affirmanee of that agency's decision 
insofar as it is based on/d. § 2. 

I 

[I] Williams, an independent common 
c~-rier, is a relatively new entrant in the oil 
pipeline transmission industry, haviaE be- 
gun doing busimm in 1966 with the pur- 
cha~ of Great Lakm Pipe Line Co. (Great 
L a k ~  It acquired the phynicni auete of 
Great L~k~ from eight petroleum prudue~ 
er-ownwz for $287.6 million--tl~ highest 
smong t&e competitive bids received: The 
plpeli~ ~ t e m  thuz acquired Mrvm s 
portion of the Midwest, with connecflous in 
such peedueing and refining eitim as Tulsa, 
Fargo, Lincoln, and Topeka, and in such 
ee~umlng eltlas as East St. Leei~ ChkaSu, 
and Minmmpolk By i a t ~ c o n n ~  ruth 
intervemr Explorer Pipeline Co. (Explorer) 
at Tulas. Williams sko may manect refiner- 
ks located along the Gulf Coast of Texas 
and Louisiana with amsumers in the Mid- 
west. 

Petittone~ am • group of oil lz~duc~m 
and reflm~ located primm~y in tim Great 
Plains ares who historically have used the 
Great Lakas-Wflliamm plpoline system to 
umwport their pe~oleum produe~ to the 
Mldweet. In late 19'/1 and ~ y  ~ Wil- 
l i a ~  informed them that it mm ~ ite 
rates by approximat~y 15 l~u~ent (or $ 
¢m~tsa ~ )  ~ thelm4wd. At the 
mmm ~ as it ipmmsdly ~ its 
rat~, Wtllim~ ~ ~ . h  ~ ,  ini- 
ttated joint r a t a  for through mu~ias from 
tim Gulf CmJt to the I ~  Tlzm joint 
mtm ave uniformly 9~ cents • hamd lower 

tlm comblzm~on of Wllllamm' and Ex- 
plce~'s ~ rat~ 

Shortly aft~ the ~ tariffl w~e 
f'ded wlth the ICC, potltlomu~ made them 
the subject of complnints under the provi- 

~ ~ce  p~d ,ns  ~=t~a~. ~sy'do ~mst ~ 
/t ~ms subJec~ to the hd~i~sty trod tlug has 
recem~ si~ctsd the ~ ~ .  The 
e.~ct n ~ l f l p  o~ the im~ to t ~  ' ~ "  mar- 

¢oet M the G~et Lskes enmrpr~e ~, subject to 
daput~ 
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FARMERS UNION CENT. EX. v. FED. ENERGY REG. COM'N 
Cite its ~ 4  F.7~ ~ (1978) 

sions of the Interstate  Commerce Act 
which, /nter ,,}is, regulates oil pipeline 

rates, 49 U.S.C. § l(IXb). Petitioners'  pro- 
tests led the ICC to initiate investigations 
into the lawfulness of both sets of rate~, 
although the disputed rate~ have remained 
in effect  without suspension since their in- 
coption, pending the outcome of these pro- 
ceeding~ Although many elalnm were orig- 
inally raised by the parties, the course of  

admin i~ ' a f lve  consideration has left  three 
major  issues of  import on appeal. 

pet~t~men argue that W ' d l k ~ '  
rata  i n m ' e u u  for  the  transportat ion o f  o/l 

2. In relevant part, 49 U,S.C- | l ( ~ a )  
All c h a t i ~  m a ~  f ~  any service r~dervd 

or to be rendm'ed in th~ ~ o t  
Property, or tn cov.~c- 

fion -,,-,,  u,  j=,,= = d  
rout eve~ uaJust and unressemb~ char~ 
for msch serv/es o¢ m~ part ~ / s  prohib- 
i t ~ l  a n d  dm¢.lmrm/ to  be  uMawfuL 

~. A valuatlon ra~e b~m aUowe the catrkn to 
tees/re a r~urn on the im~ent ~ d r  value" o( 
aU o~ Its prol~'W dovot~l to pubic use. The 
I n ~  ~ Act, u amanded by the 
Valuatio~ Act, 37 star. 701 (1913). ~ the 
ICC brm~ amhorlty to 'qnvm,tigate. 
and t~mrt the vah~ ot all i~'opert~ owned m" 
used by" re~uJated ~ 49 U.S.C. § 19a(a), 
based. ~ t ~  ~ a ,  on ~he original cog to dat~ 
lot pu~c umu],  t~e co~ o~ mproducu~ new. 
t ~  co~ ot r~mxh~tson ~m depmciaUo~ and 
an analym of the metlm~ by whlch thrum 
seveml co~s am ohtahm~ and tlm nmsou for 
thelrd/ffemnces, lfany." /cL$ 19a(b). I t i~ 
se~rau~ .cces~ed ttat tn Utaaeoeary Umes 
the above ~,,'- ~ produce • rate ~ese 
greaur than mm dm~v~d fmm "orl~/md cca"  
lesa d e p m c U ~  to date c~ sU am~s  comm/t. 
ted to comm~ c a t r ~  s~rvk~ and Iowur than 
one det iv~ trum the r e w o d u c t ~  c ~  
( p ~ s ~  c ~  c¢ r sWoduc~  the u ~ e  ~ys~a l  
a s s ~  tl~ m ~ / a m m ~  c ~ t  ( ]m~nt  c ~  ~ 
bum~S a U~ ~ r ~ t s e  t akes  advanU~ o~ 
modm'n ~ ) .  m" tl~ g o l ~  c~ :m 'u  value 
ot the I~ustneu enUnlprlM u it m/liht appear to 
an arm'~-Iensth purchu~. 

4. Pet t t /ce~ ob)m:t to Williams' tnchudon o~ 
~vo/Umm In the ~ expemms for whlch 
it Is e~lfled to amspmsmUioa by way ar rate 
r~.vcmm~ FU~ WUllams comput~ ~ depm- 
c/aftra char1~ by ~ mat its w,mUq 
ammts hsd a vahse equal to tho ix~ce It pald 
Gres~ Lalum in 1986 for tlm ims~hue of the 
pipeline. S~7.6 million. Imm mnounu spat  
slnce I~ In add~ ne~ p ~  au~s to tl~ 

l~tse e0xem~ve both because tlm purelmm pries 

4 1 1  

in the area formerly served by Great Lakes 
are unreasonable under /d. § l(SXa), z be- 
cause they are derived f rom an inflated 
valuation rate  base s and allow an ex¢~mive 
rate  of return on that  rate base (10~); and 
fur ther  becauae ~,'t.aln operstin~ ex- 
penses '  and tax allowances s used by Wil- 
lianm in computing its rates were um~umn- 
able. Second, petit/onem claim that  by 
chargin~ them local ratm to translx~ their 
oil from the Great Plains to the Midwest 
wh/le chaf ing the Gul~ Cm~ shippers les, 
(per mile) under the joint Willtsms-F.x- 
ploror ra tes - - to  t ranalm~ their oil to the 
mine destinstion~ iutorvenam we g/ring 

u of 19~.--due to lnfhUtms--~ much Iz~sa- 
than tim sum ot the ~ sctuaily sp~ t  own. 
u~e ~em's by C,,m~ Ldus m p u u ~  ~ pa~n~- 
cel uaets  bs place, and becmme tha~ depmcta- 
tioa hue  dle~dly did mX account ~qx" the ~tct 
tln~ C.~mX v-~m- bad akmdy t~mss compensat- 
ed ~" alm~g $I00 milllon ~ut~h ~ dep~ela- 
tio~ by way ot pe~r nmm mvanu~  Second. 
pe t t~ne~ mlum m-~ p,v/mmm by Wt~lsms to 
two a/~iated ommpmz~ f ~  tmmuml Immm 
and ~hntalsmu/~ m.v/c~ ww0 ~ 
~ n ~ / v ~  aU~sd~y m ~ m S  um~¢~q~-am 
ex~rava~pm~ that ~ d d  n0~ I~ chsrgsd to 
r a ~  p a y ¢ ~  

& In /~u~a~ im tax c o ~ ,  WI/llams used tho 
"m:cmaUzatlon" metlmd. Und~ th/s ewthod, a 
rusu~ed b~.~ms . c c ~ n u =  ~s ~ 
sch~lu~ fur tax p ~ s ~  b~  ~ s  /m tan 
cce~ for rateumkhq ~ .  u i f  it were 
p e ~  cue ~ tram mqund by a .mUuUZ- 
Ume ~ w.lmdul~ The dlffweues t~- 
~ the two amounts Is placm//n a dafm'~d 
tax resin're ~ c o m L  out ot whkh tho ' - ~ -  ane 
evmmm~ pa/d. lint on wli~h the ims~a~s/n 
the memnlnm co/}e~e In tm~t . .qce  N U.S.C. 
! teT(SX3XG). A / t m m M ~ ,  WUUams couSd 
have re~kcted its immmuc tax msvtnli0 frmn sc- 
co ,  rated deWectatkm in Iowur ~ coam 
for ~ purimo~ Th/s ~ m~hod 
afloum curnmt um ,avm~ to "flow tJu~ush" to 
cmnmnt ~ wt~e buzdm~q fumm 
rauJl~y~.e w/th the cle~rr~l mzes whan they 

• cmnedu~ l ~ t z a t l ~ n ,  ontbe otJ~'hand, 
allows the currmt baef la  and future bu~leus 
to ~ shared unto equad~ by cur tu t  and t'u- 
¢uum mmpeym~ S ~  =mer=~ 1"he ~ o n c l  Nm- 
Uc~d Natm'=l Gm= Rate Omm, No. 76--2000. a 
JL, =dip op. at ~ (D.C.CIr. Juae 16, 1977). 
Pet i~ne~ c ~ U ~ l  b~h that tho ICC shoed 
e ~ e f  ~ ~s  d~v~uon erem im p ~  e ~ s -  
redes on ~ e  "flow t h r m ~ "  ms4hod ~ cemp~-  
/n~ cc~s ,  and that R shou/d Udm n ~ u u m s  to 
assu~ tha~ rate~y~rs wgl buns~ from the 
/nt~e~ mvenu0s ~ to WUl/ams' d@ 
termd tax accou~ 
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the Gulf Coast shippers an unjust prefer- 
ence. ld. § 3(1). s Finally, petitioners argue 
that by unevenly dividing the joint rate 
revenues with Explorer, Williams is giving 
the eight Gulf Coast shippers that jointly 
own Explorer a discriminatory rebate, ld. 
§ 2. T Petitioners asked the ICC to order 
Williams to lower--and Williams and Ex- 
plorer to readjust--the rates in question, 
and to pay reparations plus intereet, amte, 
and attorneys' fees. 

Petitioners do not contest the propriety 
of the prooedurns used by the ICC in adju- 
dicating their eomplaint~ The administra- 
tive law judge announced his decision fa- 
vorable to Williams on June 6, 19"/4, after 
holding mveral days of formal hearings in 
19"/2 and 1978 and after considering copious 
written 8ubmimlons. Petroleum Produet~ 
W'd//ams Bros. P /pe / Jae  Co. (unpublished 
initial d ~ o u )  [haminafter referred to as 
la/t/a/Dee/s/on and cited to Joint Appendix 
(JA)]. Exceptions were rded by the peti- 
tiouam on both mrs of imuce, thereby enti- 
tling them to eonsiderat/ms by a three-mm- 
mimionar division of the ICC. On tha basle 
of the record as well as the exceptions and 
replies filed by the partita, the division, one 
~ommbaionar dimenting, accepted the find- 
ings of the admini~trat/w law judge. Pe- 
gro/eum Product& ~ B r ~  P/pe L/m 
C~, ~ I.C.C. 102, 126 (1975) [hereinafter 
referred to -- W////ams I~  

[2] Petitionmm next asknd the entire 
Commimion to ~ the csm, srsuin~ 
that it involwd "maUem of general trmm- 
pce'mtion importam~"-4ha standard that 

~. In ~ ~m't. 49 u.s.c. 4 ~(t) providm: 
R sdmU I~ usdawtul for m~ c~smsms cm'rim. 

~ub~t to tim im~tatm~ e¢ thla part to maJat 
igive, ~ eauae ~ay uadue ~ u a n m m m ~  

. ~ o¢ a d v a m ~  to ray ~ Z ~ a r  
• . . ~ . . . ~ a a ~ v r u p e c t  
whatmev~,  e¢ to mbDct any imrtleular. 

m m d ~  Weludice e~ d l ~ b a m u ~  in aay re- 
~ ¢ t  wtmtaee~m, pmv~k~t /mmev~ ,  That 
this ImralraPh ~aall net be comtmed m ap- 
~y to ~ We~ud~ or dmdvan- 
talle to the ~ of aay other c a r r J ~ o f  
w ~ a ~  ae~t~ee~ 

7. 49 U.S.C. J 2 p¢ovtdu: 
If any commoa carrier subject to the provf- 

~ of oea part ~am. d ~ : e y  or me~ecey, 

must be met to secure reconsideration by 
the full Commiesion. Although asserting 
that the iesuce did not rise to the requisite 
level of importance, the full CommJMion 
felt that reconsideration of the record, ns 
supplemented by written submissions by 
the parties, w u  merited "because of the 
relative dearth of precedent concerning pe- 
troleum pipeline ratns, and in view of the 
substantial sums of money at  i s s u e . . . . "  
Petrn/eum Products, W'd//am, B,,m. / ~ e  
L/na Co., ~ I.C.C. 479, 481 (1976) [herein- 
after referred to ns Williams II]. In an 
opinion filed Deeembc¢ 8, 1976, the full 
Commimtoa, one eommimioner dis~ntinff 
and two not pertleilmt/ng, affirmed tlm 
findings of the administrative law judge 
and the division,/g, and petitionan sought 
direct review by this court. 

II 

A. 

In 1906, the lntemttte Commeree/get of 
Feb. 4, 1887, ¢, 104, 2t 8tat. 379, was 
amended by the Hepburn Act to include 
companies engegai in the "trmalmetetiou 
of oil . by pipe line" among the 
eommon carriers subject to regulation 
thereunder. Act of June 29, 1906, e. &591, 
§ I, 84 Stst. ~ Yet, while pipeline corn- 

joined milroad~ aad were later 
joined by motor earrim*, as reWdatory sub- 
jeers o f  tha I n t e m m m  C o m m m ~  Act ,  t h e m  
eomlamim never farad tiw dq~m of mgu- 
latioa to which the vehicular common earrl- 
m ~ subject. Thus, while under 

~ m~, q)edel rm~e..Sane, dmw~aeck, ~ om- 
~ dm,~cL ctm.IL dmmu~d, a)llec~L. ~ mmive 
frem mW pa,'mml o¢ ~ a Ireetm' o¢ ~ 
comlmam~ f¢¢ az~, mev~ nmem~ er to 
t .  maem~, ta me ~ et pauen- 
8era er laS)p~y, ~ to me pmviatom of 
th~ pert thffia ~ ehargm, damaada, eeaKug 
or r eee lv~  b ~ n  Jmy o t h ~  Im~am er  immmm 
for dotu~/~ hlm ~ thsm a llko mxl coatmn- 
ponumons ewvtm ~ thm ummpot~s~on ~r a 
Ulm klnd ot u~Mc um~r ~ ~nllar 
ch~unuDnom and condRimm, m~h c o a m a  
carr~r . ~n  tm demmd ~um~ of ualum d~- 
crUutnat~m~ which '-  p m ~ m d  - ~  d~Uu~l  
t o b e ~  
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same duty as railroads and/or  motor carri- 
ers to furnish or allow continuous transpor- 
tation, 49 U.S.C. §§ 1(1), 1(4), 7, to establish, 
file, and publish reasonable, nondiscrimina- 
tory rates subject to ICC approval, id. 
§§ 1(5), 3(1), 4(1), 6, 15(1), to avoid certain 
pooling relationships, id. § 5(1), to file cer- 
tain financial reports, and to use certain 
aceounting procedmmm subject to ICC speci- 
f'mations, id. §§ 20(1), (2), (4), (5), pipeline 
companies have none of the special obliga- 
tions imposed upon the vehicular r q u l a t o ~  
under the Act concerning acquiaitlons, 
merger~ corporate affiliates, uniform met 
and revenue accounting, immmco of mmuri- 
ties, and corporate or f lnendal  m o r s m d ~ -  
~om~ ~ §§ ~(2~tS) ,  20(S), 2o,, 20b, 20e. 
F o r  this reason, we may infer a congres- 
sional intent  to allow a freer  play of com- 
petitive forces among oil pipeline companies 
than in other common carrier  indtmtri~ 
and, ns such, we should be especially loath 
uncri~eal]y to import public utilitie~ notions 
into this area without tak ing note of the 
degree of regulation and of the nature of 
the regulated businees. See J. Bonbri~ht, 
Principles of Public Util i ty Rate~ 4--0 
(X~t).  

& ~ pused the V,dmmon Act at a tlme 
when the Suimm~ Court appmumd to rcqutm 
mtemaidng to procesd from some type of vldu- 
atioa rinse. ~ e .  ~ &, Smytb v. Ame~ 11~ U.S. 
4 ~ ,  546-47, 18 S.Ct. 418, 42 LEd. 819 (18~). 
The egact componem~ ot "fair value" we~m ~fll 
• ~mdeslloln8 mod~flcaUon" In the com~ es of 
1913, h o ~ v v ~ .  49 ~ ~ (1913) (re- 
marks o/' Se~. La Foneue). In putUng Its l l o ~  
on t~e Smy~ ~ the ICC ~d~ed to tn- 
c~de ~ l ~ d  cc~ ~ i d ~ 8 ~  ~ c s  u o~e 
fact~ rek~u~ to valuation, ~ found itself 

by the railrveds' r~'m.d m s u m ~  it 
with tM Inl~rmaUun necessary to d~ermiem 
~ c o ~ .  l d ~ 3 7 ~ - - M .  C.am*equem~,Con- 
~ emcu~ U~ Va~n~lon .~ t  m 8 ~  the 

ability wlth respect to or lsb~ co~  es w ~  es 
W the n~.e espy deU~-mb~l c ~  of rel~-od~- 
tJonnew. Id. at379~. Thedra~e~.bowev~r. 

" . , , . ,  , , . .  , , . . . , . .  to,, 
I n ~ J a t ~ l , u ~ ' b y ~ m u ~ "  Id The/rmtmom 
w u  merel~ to ullow fl~e neeemm~ fu~s "m be 
w ~ n d  f~r ~he e M J l i h t ~ u ~  of dxe Cmmu~- 
adon m~d l~,e com'UL" M. 

O n ~  ~ S ~ m n e  Com~ m~de c l ~  J~.8 wil~ 
Ingneu to cmmtm~m~ce any ~ ap- 

4 1 3  

[3] Consequently, beyond the general 
outlines of the Interstate Commerce Act, 
and the specific previsions therein dealing 
with ratemaking, see notes 2, 6 & 7 supra, 
we have little to rely on in constructing a 
theory of oil pipeline ratemaking. AI- 
though the Act, as amended by the Valua- 
tion Act, 37 Slat.  701 (1913), does provide 
the ICC with the wherewithal to gather  the 
information necessary to determine the 
"valuation" of ~ and oil pipeline 
companies, 49 U.8~C. § 19,, see note S su- 
pe~ we see nothing in the Valuation Act 
tha t  requires the agency to translate it+ 
valuation authority into a mandatory ap- 
prmtch to ratomaldng or tha t  make,  a valuo 
ation approach inevitably mmouable.* 

ICC precedent prevides li t t le additional 
guidance as to appropriate ra temaking 
methodology for the oil pipeline indtmtry. 
In the four published opinions in which i t  
has heretofore discussed oil pipeline rate- 
making', the ICC adopted the valuation rate 
lines without discumlon, or even explicit 
reoogsfition, of alternative bnseL _qeduced 
P/pe L/he Ratm smt Gst~ering C'mwg~ 
249 I.C.C. 115 (1940) [hereinafter Reduced 
Ratm I ~  m o p e n ~  272 I.C.C. 875 (1948) 
[hereinafter R e d u c e d / ~ t ~ e / / ] ;  Petro/eum 

pamch tlmt mmb~l lavc~to~ to cov~ opcrat- 
~qj expeum and cap~ml coam witlmut tmr0mz- 
I~g commm~m wlth exoct/ta~ rau~ s~, ~ 8., 
FPC ~. Hope Natm-a/ C,~ C~. 320 U.S. 591. 
~ ,  64 S.CL 281, 88 LKd. 333 (1944), ev,m the 
h~odeal U.k betwwm m m m k ~  thmry -,,~ 
the v a l ~  ausbor/W 8/van zCC 
by the Valuation Act wu Imndm~ Alter that 
tUn~ In fac~ the apparent e~ImNmmn by the 
Vahmtlou Act's draftees o( slSffilflcaat mUance 
on or/ll/md cost es a rate hue  start,t, es an 
equa~ mv~g Indic~on rest pez¢ ' -vmmm~ 
r a t l ~  tlum p r e ~  value ~ould F~domtm~,  
In nmmmid~ methodo~U. See. e. ¢ ,  ~ 
Con~Rec. 3795 (nmmrlm of S¢~ LJ FoU~e)., 
Tam ~ pot~  ~ ,  Is t l~t  In pea- 
In8 me ValuaUon A~, ~ expad~ m- 
f~ed to e~lor~ m~" ratmmddnli tlmo~, m~d, 
In tact, ms comsm~ p,mccup.m~ w ~  rim. 
ro~b and It~ ~ fml]u~v to Im~llc~ 
the ~ eevo~ny ~ a half ecom~ laU~ 
make i~ ~ on tl~ Ac~ ~ U~- 
rant to all plp~ne ratmm,~z~ /n the 1970'& 
~ ,  to the mmmt that the ICC finds a 
mandate for "hth, vahm" nmmmkIM tn the 
ValuaUon Act, wu dlsagr~..~e ~ I, 

3.ql I . C C  at 114. / ~ t  m / o ~ / D ~ -  
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Pail Sh/ppers" Ass'~ ~'. Al ton & So. R. R., 
243 I.C.C. 589 (1941); Min,elusa Oil Corp. v. 
ContSnental Pipe Line Co., 258 I.C.C. 41 
(1944). Nonetheleu, the ICC's use in the 
1940% of the "fair  value" method is not 
hard to explain--and in tha t  explanation 
lice an important reason to reexamine the 
continued viability of the decisions an- 
nounced during that  era. 

The ICC's primary experience with rate- 
making prior to the 1940% involved rail- 
re~]9, u to which a landmark Supreme 
Court esse had appeared to mendate the 
fair  value method of ratemaldng. Smyth v. 
Ames, le0 U ~  4e6, 846-47, 18 &Ct. 418, 42 
L . E &  819 (1898); see note 8 supr~ S e e  
also St. Loub A OT~llon Ry. Co. v. United 
Stetas, 279 U3.  481, 49 S.Ct. 384, 73 LEd.  
798 (I929). Subsequently, the Supreme 
cour t ' s  endorsement on this method wss 
extended to other areas. E. ~,., Seut~wesf- 
ern Be// TeL Co. v. Mbsour/ Pub. ~ r v .  
Comm'n, 262 u~q. 276, 48 S.Ct. 544, 67 LEd,  
981 (19'28). Although under the impetus of 
Justice Brandeis' concurring opinion tn the 
hun-cited case, M. at  289-812, 48 S.Ct. 544, 
the Supreme Court d u d ~  the l ~ 0 ' s  began 
to eountenanoe experlmentstion with other 
mtemskin~ appm~he~, ~ g., Ra//mad 
Comm'n o f  C s l ~ o r ~  v. Pacific Gas Co., 302 
U.S. 888, ~ ,  58 S.Ct. 884, 82 L.Ed. 819 
(1988), by this t ime the ICC had established 
• f inn  practice of usln K the va/uatlon meth- 
od. E, ~., Petroleum Ball Shipper& supra. 

Thus. the ICC practice, reflected in the four 

pipeline rate eases cited e~r!ier, of using a 

valuation rate base had become ensconcod 

in thst agency's decision by 1944, when the 

Supreme Court decisively reversed its field 

and became openly critical of ta~ianomie 
reliance on "fah" value." FPC v. Hope Nat-  
ura] Gas Co., $20 U.S. 591, 601, 64 S.Ct. 281, 
88 LEd.  333 (1944). Moreover, between the 
time that  Hope's implications bee/tree clear 
and the I C e s  conmdemflon of this ease, 
tha t  agency did not have occasion to discusa 
the prin~ples of oil pipelino ratemgking, s 
As sueh, we are left  to draw our conclusions 
about this cam based on a series of ICC 
apinions tha t  smse  in • rttonu~king envi- 
ronment tha t  has since been dramatically 
8]tered by the Supreme Court. ~' 

In addition to the sis~iflcant c h a n s ~  in 
the relevant ~ environment s/rico the 
ICC's 1940% deeidona, important econom/e 
t r a ~ o r m a t l o ~  have oo~ ' r~L  First, that 
q e n e y ' s  only actual eompar/mn in the 
1940% of the "valnation" of pipeline ,reefs 
and the aetnal investment therein "as 
carried on [the plpeitue eompanim'] books" 
(/. e~ apparently, ~ ec~t) show~ that  
in a majority of eaam "the valu[atlons] 
found by the Gommimiee wets  materiany 
b w e r  than the can-ie~'  investment. . . " 
Redueed R ~ t m / ,  supra, 248 LC.C. a t  188 
(emphasis added). This 1940% sltuatlon /s 

9. The ICC hu eelda~ed tlm "dearth of prece- 
dent ~ petrotm~ plpdtm mte~" 
/ILms//, =~mt. 3H4 I.C.C. st 481. as in imrt a 
fuactteB of the oweertlalp et mm~ o( the l~l~- 
Imm by ~ l x ~ .  ,~e R~ced Rams h supr~ 
243 LC.C. at 1 3 ~ .  Think ~ l l p l ~  who 
emily am ~ ~ m ~ m ~  I ~ m  me ICC m 
mm cams, are ~ ~ fer. rather 
Uum ~ e ~ d  by, ~ tee t~ny  ~ ~ 
p l i ~ t ~  rau~ Two of the ICC's fear prece- 
dents tn this am~ ~n fa~t. derlv~ from aeal~l- 
vers y, 
duced Rat~ l, supra ; It~k~ced PJt~ lI. =upr~ 

p . a i k ~  r a t e - s m m j - 4 a m ~  ma)or mwce 
of IC¢ jurt~llctlm ov~ ~ also 
We~med me ~ncy wah Umt~ op~mmay 
for deve to~ l  p~t-Wodd W~r II ratemaktn8 
theory, becamm the 8eee~d decline of the rail 
industry h&s made acsdmsflc the pmbletn of 
unreumably hlSh rates of return. Nonethe- 
less. m this i~m:eedtnib the ICC acknowledlled 
that in those railroad ratemakin8 cases that 

have ~ thm imue shsce the eerty 
19e0'e, the ~ h ~  81mmtouM the val- 
uattm ~ dm to the d e n e e ~  of d e t m n ~ q  
mprodm:Uoa emt. Willmms /. mpce, 3St 
LC.C. at II4-IH (dJsommdql iacs~mNd lSYofght 
R a t ~  ]eel. 297 LCC tT. 25 (lma)~ see Net 
~ Irate Bdum aad Irate o/' 
l~Kunl. 34~ LC.C. IWl, 1514--20, 1(104 (197q~ 
Brtd for ~ Cmmum~e Commtmlo~ at 
13-14. ~ ~ I'msmskh~ hal fo- 
cured oa odlCmt cmt, im~mnt vstm of land 
and aSht~ md ~ m ~ t ~  ~ S ~  
abe Incmemd Ratm lad Ml~mmn Charlm 
Wit~d~ l ~ m .  ~md m tl~ ~ m ~  &3~ LC.C. T/. 
ev (line) (mdae m' tz t~  ccet sad mfecUne vsd- 
uatloa mtmnskJ~ for motto" cemm's). 

IL To the exUmt thtt  the Va/uat/cm Act eecour- 
aired the ICC to uce the '~k/r valu#' mm~od. ~. 
too, Is a ix~fuct of .f,m~th v. AmeL and h u  
l~eted relevance to rmmmldaG theerY s/ace 
Hope. See note S m/rL 
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in marked contras t  to tha t  experienced in 
today 's  inflat ionary economy wherein valu- 
ation typically exceeds investment  by a sub- 
s tant ial  amount.  It 

Second. based on ra the r  detailed analyses 
of economic conditions fac ing  the indust ry  
in the 1940's, the Commission's 1940% deci- 
sions determined t ha t  oil pipeline ra tes  
should allow carr/ens to recover opera t ing  
expenses plus no more than  ei ther  an  8 
percent  r e tu rn  on value for  transmission of 
crude oil or  crude oil plus ref ined petroleum 
products,  Reduced P~tes II, 8upr~ 272 
I.C.C. a t  376, ~ 4  (rates  upheld sc tual ly  
producing 7.6 percent  ra te  of  return);  M/n- 
nelu~, ~upr& ~ I.C.C. a t  M;  _P~duo~ 

Rates ~, supra, 243 I.C.C. at 142, or a 10 
percent return on value fo r  transmission o f  
g~oline. Petroleum Rail Shij~er~ ~pra, 
248 I.C.C. a t  6 ~ .  The ICC pointed out  t h a t  
by 1940's s tandards  these ra tes  of r e tu rM 
w~re 

somewhat  I ~  than  
would be reasonable to expect  would be 

11. S ~ e n o ~ 3 ~ L  Fm" emunp~ In this cue ,  
a valuatic~ rate base would requ/re a return on 
$167.6 m/Itlmt while gn m.'/glmd cost h u e  
wouldrequirea t~turnonSl01. l  mflUon. W'//- 

I, supra. 3.51 L~C. at 106. 

lZ. The spec/a/ ' ~ -  adverted to by the 
ICC were the pt la~u~'  toUd depmuienco oa 
one cmm~dRy thst flows In o~V eM dtr~'tio~ 
tnd th~  must flow tn com~Um~ I ~  v~m~- 
Ues to be econmnic~ tim ~ p i ~  na tu~ c~ 
t h ~  ammmdity0 ~ d  tts exposm~ to Im~  m~d 
unpcedictable f l u c t u a t ~  in ava / l ab i~  de- 
p e n d ~  upon the d / s c m ~  o¢ new o/1 f l , ~ .  
,~e Peb,~eum Raft ~ z ~ r ~  243 I.C.C. 
at 661; Reduced ~ / ,  ~ 243 LC...C. at 
122-23. l n ~ ,  the ~ intoned 
much nmre moved t~  tl~ ~ that the 
opcnin8 of new domma~ fields would rear- 
r a n p  d~trll0utton I tm~ than that domestic off 
rex~,~es would fn fact t~ d~pleted fn the nest 
future. SeeM. 

IL In addtttoa to the 8enmm/ "lmzards" o( the 
~/1 pipeUne lndm,try dtscumed In no~ 12 Jupe'u. 
~ u , ~ e  ~ by p / p e ~  htced ,pec~d 
rlsks o( Its ow~ Most fasportmstly, such trsn~ 
~ w ~  In lf~ "/n/fl~ s ~ q ~ "  In the 1940's 

I~vtns been ~ Its " s ~ l a U v e "  
n a t m  prevev~d m u n ¢ ~  th rou~  t~nd W 
sue~ Pect~eum R~/ .W~/ppe~ supru. 243 
I.C.C. at 5~0-~00. f161. Although the ICC neww 

415 

applied in industries of a more stable 
character ,  where the volume of t raff ic  is 
more accurately  predictable. 

Minnelusa, supn~ 258 I.C.C. a t  54, accord, 
Petroleum Rail Shlpper~ supr~ 243 I.C.C. 
a t  661-62; Reduced Rates / ,  supra, 243 
I.C.C. a t  142. 

In the Commission's estimation, these 
"aomewlutt l a rger"  rates  of  re turn  were 
justif ied on the one hand  by the need to 
a t t r a c t  capital to the oil pipeline industry 
despite the higher- than.normal  risks faced 
by  carriers of petroleum products,  u and ea- 
pecially of  gasoline, u and  on the other  
hand, by the need to keep ra tes  low enough 
te  foresteil the ~ of ~ ¢on- 
teoi of the oil pipeline industry by the 
produeerL u Other  factors oonsidernd by 
the ICC were the p o ~ i ~ t y  of  p rke  f ix-  
ing ~ and  a history of  "enormous" pmfite, ~ 
the cost effects of g rea t ly  increased t axs -  
tlon dur ing  the 193Ws," the i n c r ~ m d  de- 
mand for  oil product~ the improved tech- 
noloID' of pipeline tratmmkaion preeipiteted 

early dic~ted its use o¢ the 2% h i .m"  rate or' 
reC~n to¢ g u ~ n e  ~ than crude oll 

It is notewmlhy that ~ 194~ the ICC w ~  no 
ions~ w t u ~  to ~ ~ - ~  ~ 
t l ~  r a ~  for i~e- l~e ~v / ce  ~ malw 
~ o w e ~  ~ r  the need of [h/lber] ~ / n l ~  In 
view of the n~tm'hd ImZL,~ O( the ImaUamk" 

gems U. ~ av2 t .~c.  at ~ .  
Nonechete~ h s ~ j  mado tha  ¢ ~ m v t U ~  me 
ICC ~ to u~l/ze the S% rime o~ nm=n 
~ u m  that It dev~oped at a t/me wh,m it 
dld iccep~ the ~ t u m ' f s  "hlSimr rlsks" , m ~ -  
tlon. /d. at 376. 384. 

14. ~ Reduced ~ /, supra. 243 LC.C. at 
1M-39. 

18. fd. at 125. 139. 

IL let at l~..4a. Tim I C C f o u n d l t ~  
that ~ mrs r e d u c t ~  in the 1900's 
cauNd by lmmm*~ horn statm Imt~c uUUUm 
~ mscl by ~ a m m d  tmam on WofltL 
mxt d e s i r e  t l~  ~ tim re, romp atl 
ptpet~e compm~ undm" ~ ~ t m m s  
1$~1 and 1 ~  ~ u ' ~ d  a 14¢~ rate d t'~tum ,'m 
value--end stone ot t/~ee amspmd~ era'ned u 

as 4.5%. id. at 125, 141--42. 

17. I ̀4 at 129~ Reduced RMM H. ~ 272 
I.C.C. at 
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by World War [!,Is and the prediction that 
economic forces would cause rates to drop 
regardless of ICC action, m Notably, aside 
from brief discussions of increased labor 
c~ets, the ICC's decisions make clear that  
operating c ~ t s  other than taxes were rela- 
tively free from inflationary (or deflation- 
ary) influences from 1937 to 1947. m 

To the extent  that  eeonomie conditions 
facing the oil pipeline industry have 
changed sinee 1948--and, in light of the 
modern onslaught of inflation, petroleum 
sborteges, and reliance on import~ as well 
u the maturln~ of the industry itself, we 
may rnsdily amume they have- - the  conclu- 
sions of the ICC in its earlier cases as to 
apprepriate rates of return are equally as 
mud ,  artifacts of a bygone era as is its 
reliance then on a valuation rate base. 

Finally, the ICC's 1940% eases remde 
even further  into the background when it b 
realized that  the ICC has been replaced by 

tS. aee~ced ~ , tm  ~ ~ 2V2 I.C.C. ar377- 
80. 

tL  Reduced RaUm /. supra. 243 LC.C. at 127; 
Reduced Rat~ H, ~ 272 LC.C. at 3St. 

~ .  See Reduced Ra~s /. supra. 243 LC.~ at 
129:, ~x~ced R~,as ft. suprL 272 [.C.C~ at 3~t. 

ZL In fl~ct, R wu FI~C (In Its prevlmm tncsm~ 
u ~  as the Fedm.sl Power ~ )  that. by 

sp/red tl~ Sup~me Court's h o k ~  mat vaha- 
tloa Is ~ t  tlm ~ - -  qu~ ~ o¢ "Ju~ ~md m~m~ 
abe" ~ S ~  FPC v. Hop~ N~um/ 
G ~ t  CO.. 320  U.S.  f i0t .  (10t. (14 S.CL 281.  ~m 
LF.a. 333 (t944). la tlmt ~ tim Commlmkm 
had umd a ~ ~ emt method ta 

~ of natund ~ m ummum~- 
ably h~h. Th* For th  C ~ ' ~  o ~ r t t m ~  the 
C m m n / ~ ' ~  m'dw ~, imrt t ~ a u ~ / t  f ~  flint 
tim ram bsas slmuld ndl~t  tho valuation o~ tim 
~ .  /./o~ N ~ m , / G ~  Co. v. FP~ 134 
F2d ~ (4th Cir. 1 ~ ) .  In r v v ~ s ~  the 
Fourth Circuit. Um ~ Com't no~d that 
I~m/~g ratas ~ i x m ~  vah~  whlch tn turn Is 
a funcUm~ M mqmc~d mte r~,~m~. Is anal~/- 
~ u m ~ L  ~ 0  U.S. - ,  m L  ~4 S.Ct 2St. 
W ~  ~ "any ~ ~ r , ~ , "  t ~  
Court msdo ckmr th~/~ would ul~h~d raU~ ~ t  
by ~.y m e U ~ l o k ~  ( b ~ ( ~ ;  one b ¢ ~  by 
"Infltmltl~') if Um " ~ d  eumdt" ~ a fu- 
ture ~ equl~ "eommmmun~ wRh g~um~ o~ 
Invasmm~ In o~l~r mm~p¢~as hav~g mrre- 
spo~ll~ ri~t~" and "sufft~ to usure confi- 
dence In tl~ flnan~al ~ t y  ~ the ente~- 
prise, m u to nmtntatn its credit and to attract 
capitaL" Id. at 6 ~ .  64 S.Ct. at 288. 

FERC as the government agency charged 
with watching over oil pipeline rate& u The 
transfer of authority to FERC occurred 
during the pendency of this petition pursu- 
ant to the Department of Energy Organiza- 
tion Act (the DOE Act), Pub.L.No.96--91, 
§ 402(b), 91 Stat. 584 (1977), effe~toated, 
Executive Order No. 12009, 42 Fed.Reg. 
46267 (Sept. 15, 1977),/mp/ementa/, 42 Feel 
Reg. 5E~84 (0¢t. 17, 19'/7). Although, the 
DOE Act providm that  litigation com. 
mencod before the t r a n d e r  shall continue, 
~ t h  "appeals taken, and judgments ten- 
&red  . . . u f f t h i a A c t h a d m t b e e n  
enacted," m as mgerds tim ,utmamtive ad- 
ministrative law applicable in thia case, the 
transfer further unsettles the foundations 
on which we must  adjodimto ~ petitiomL 
Thus, it removes the staddliztng influence of 
the eourts' usual desire to afford an admin- 
httrative agency mine latitude over time to 

12. Pub.L.No.96--01, ~ " / ~ c X 2 ) .  91 Star .  607 
(1977). For thls remma, a pared of thls court 
d~ted tlm motkm c/' F[RC to haw tho cam 
• ~ remmded to it, f e a o w ~  the 
traader ot ~ hvm the ICC. Fanae~ 
U ~  C ~ m / ~ c / u u ~  v. ~ No. 76-213S 
(D.C.CIr. Nov. 21. 1977). Secdon 706(c)(2) re- 
qu/md the im~l to mint the motlm u If It 
wm'e made by the ICC. And, abmuz some 
special movfa~ Or "kaal b~m/sh"----~ o¢ • 
supervee~s e~n~ In the law, • "Lqp~cant 
~ In condmam or nmC~-dl~ovumd evl- 
dmee"--wu are Ipmm'ally m~uetant to remand 
an qlency's dedsion m i~ for ~ 
afmr the m w u ~ 7  nnm for aem~-y meonakSwa- 
tlon has pumd and a lmtldon for m~ew hu 
be~ flied with ,,- C~em" Bmt(m T ~  
corn v. FCC. 14e U.S.App.D.C. 3a2. 344. 4e3 
F2d 2(18. 290 (1971);. m ~ z Food 

~ Loc~  347, 417 U.& I. I0 - 
10. 94 S.Ct. 2074, 40 ~ 6]2 (1974); Braa- 
/~Y A / r m O ~ / a c  v. CAK 1 ~  U.&App.D.C. 3 ~ .  
379 P2d 4~3 (D.C.Ch'. 19if/). In such ca~s, lt 
Is m¢oBn/z~ ~ *~. w / m ~ l  im~nW has an 
~ u~ the oplmamety to ds~md tho q~n- 
e f s  orlltn~ dmmmemUlo~ 

TI~ ride. ~ ,  d o l  not apply wh*m, u 
hem~ tim wma/~  prow tmtow 0e/rod, in f K t  
by om of tim q m e m  laveiv,m3 has had the 
oppe~un/ty to de,rid the asenc.fs dsclston I~- 
fore us. see note 23 h~'a. and where that de- 
f e t e  has not removed sppsmm " k p l  blem- 
ish(es]" b~ that decision that have surfac*d 
durl~ our coe~leraUo~ 
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develop its own approach to the regula tory  
tasks delegated to it by Congress. See Per- 
mian/~sin Area  Rate  Cases, 390 U.S. 747, 
790, 88 S.Ct. 1344, 20 L.~12,d 312 (1968). 
Here, the t r ans fe r  of author i ty  has deprived 
us of  even the possibility of endorsing ICC's 
a t t empt  to develop such an  approach,  and, 
in fact ,  has created the likelihood t ha t  any- 
th ing  we say will inhibit FERC f rom freely 
developing ita approach in the future.  Tha t  
FERC has refused to adopt  the ICC's 
fion in this case, and-- jo ined  by  the Anti-  
t rus t  Division of the Depar tment  of Jus-  
f ic~- Ima asked t ha t  the mee be remanded 
to it, i l lum~tes  this p r o b l e m "  

This ~ u n d  should explain our  reluc- 
tance to embark  on the f 'ust federal  judicial 
fo ray  into the swm of  oil pipeline mtemsk-  
ing. N In this endeavor, beyond the s t s t -  
ute 's admonition tha t  ra tes  be " jus t  and  
reasonable," we must  rely almost  entirely 
on the ICC's opinions in this ease. More- 
over, as the next  eeetion d e m o m m - a t ~  
t h o ~  opinions are  ~Zaracterized by analyt i-  
cal difficulties t ha t  undermine thei r  t l f u l -  
n e ~  in r~o lv ing  the overall reasonablemm~ 
of the amalled ra te~  

~ .  In u n s u c c e ~ / y  meekln8 remm~ berne 
ond ~ ~ e  nots 22 ~ n t  FF.RC rv/~-  
ed to take a po~iti~ ia thls cas~ Accoedlnllty, 
~he Co~t  ~ the ICC's f~n8 o~ s bri~ ',, 
support M its d e c / ~  aad ot~le~d it to imrtlc- 
Ipate i~ ocal ar~m~ml on tlm merltL F~rm~rs 
Un~cn CenO~ ~ v. F E R ~  No, 7~-2138 

A l t h o ~  the It~t,  ~ a l m ~ g  w n m ~ y  le ~ 
the lain In lilll~ ol the drmmag~ recel~ expm~ 
slon /n ~hts mu~o~'s ~ ms o4] 
u '~umds~m.  See Moh~ A / ~  P /pe / /~  C~x ~. 
U , ~ e d  St~to& ~ F3d  "r~ ( ~ h  C/r.), ~ d  sub 

U.S. 631, M S.C~. ~0~3, 56 LEd.2d 591 (1978) 
(~w~,mll  ix, eliminm'y qummons ot ICC's an- 
tho¢lty to ~ ~ nmms for the Tmus Ala~a  
p t p ~ m ) .  

~S. AlthouSh 0m f~li IC~ mmatuslly p,mmd on 
p ~ '  c~Um~ e l  ~ (WT~uus ~?) 

coamdsstoe~r division o~ the a s s n . 7  ( Wl/~ams 
t ) which, tn tun~ sdopm the nndl~p, oe tim 
admin/stmu've law /udZe's ~ Decx~x 
S~e ' ~  aT, m,Wm, ,S~I I.C.C. -* 4~ ,  W'Y- 

/, map,~ 361 LC.C. at 126. ~ all 
thre~ oplnm~ wm ~ mmmln~ ~ 

417 

Bo 

The parties have joined imue over the 
ICC's t r ea tment  of five criteria they deem 
crucial to the reasonableness of Williams' 
ra te  increases: ra te  bens, ra te  of return,  
depreciation crate, t ax  t reatment ,  and cer- 
tain items of opera t ing  expenses. See notes 

supra  and  accomlxmying text.  In 
reaching our  ¢ondusion t ha t  the ICC'e deri- 
sions m present  problems tha t  impel us to 
remand the  rmuonablenem imue to its suc- 
cessor, FERC, we find i t  neemsary to dwell 
on only the fwst  t h r ~  of these ¢ritoriL 

Despite petitlom ,' on original 
c m t  l e~  depredat ion  of all of  Williams' 
assets used in t ransmi t t ing  oil (/. e., $10L1 
nfiIlion), and  Williams' somewhat  tents t ive 

of p u r d m e  ~ (8287.6 million) 
as tim app rop rk to  ra t e  I~m, tbe ICC u m i  s 
"valuat ion"  base. ~ / ,  supra, 351 
I.C.C. a t  I ~  T h k  k ¢almlatod to be $167.6 
million, /d., b i n d  prlmarfly on two factors 

in the Valuation Act, 49 U.S.C. 
"§ 19s---orlgimd ~ and  the  a ~ t  of repro- 
duet/on n e w . "  All t imm dmdslo~ 
their  analyses of the ra tes  on the  pereent  
r e tu rn  they allowed on valuation, so t h a t  
tim impor tenm to all three of  the  valuation 
ra te  buse cannot  he gz~mald, m 

N.  ~ e  ~ / .  mapm. 351LC.C. at 111. 
Juno Wllmuns Brc~ F~m IAne Co, ~ S  LC.C, 
548 (1970) ( n ~ a  rm:~t lmlaanl~l v~umclms by 
IC.C ot Wflllm~). 

Ot/~r f~tors  cousidm'~ hs the ICes c~s-  
S~z v s h u u ~  formu~ tactu~ ~ 
~ new mimm dW~'m~doa. S~a~l c o n a n  
vl/ue, ix~m~ vllus of 1sin1 eszl r181sW~-w~, 
m2d w o r k ~  ~plU~ S ~  W'U~m t, ~ 
351 LC,C. at 111-12. ~ e  ~ now 3 ~ -  

1 7 . . . ~ e / m ~ / ~ J ~ c ~ m ,  l A a t  1 ~ ,  WlZffuu/,  
mqz'a, 3S1LC.C. s t  106; WlnJwm ft, s~z.m, ~q~ 
LC.C. at 483-84. 

Re.mace w u  made by t l~  ~ 
law Jud~ to the "eml n m ~ "  d o c ~ m  ot F / ~  w. 
Hope ~ C ~  C~. ~ 0  U.$. ~ I .  64 S.Ct 

S ~  JA at 100~0~. ~ h a v -  
tns susmpm/  to ~ o w  mat .m orlslmd o ~ t  
~um m ~ g  ~ p . ~  Wmam." m u m c ~  Um~rt- 
t y - - ~  coac~rn r,~kcu~l ts  H o b - - h e  f sn~l  m 
dimnms what "~msrns [ c h a , ~ m ~ ]  Un~s~- 
minus ~n o~l~r mm~w/~s h a v ~  ~ 
Ins risk~" and wlmhmr w l m m ~  hum sUow 
m~rns  "commmmmwa~" ~mrm, d~h. 320 U.S. 
a t 6 0 ~ , 6 4 5 . C ~ a t 2 ~ ;  m J A a t  le07-0S. Nor 
d/d Ida m~M~m o/' wm/a~m' commm~m, JA at 
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Most prominent among the three opin- 
ions' explanations of the use of the "fair  
value" method was that  as the "tradition- 
al," "customar[y]," and "well-established 
practice" of the ICC in oil pipeline cases, 
valuation ratemaking has "withstood the 
test  of time." Initial Decision, supra, JA at  
1608; see id. at  1635; Williams I, supr& 351 
I.C.C. 106, 107, 113, 114; Williams II, supra, 
355 I.C.C. a t  485. In support of this "tradi- 
tion," however, the opinions (when they cito 
any support a t  all) list only (I) the 1940% oil 
pipeline cases discussed above, (2) the Com- 
mission's history of ¢omput/ng valuatious 
under the Valuation Act, and (3) the fact  
tha t  the Commission's mandstory account- 
ing procedures for pipelines, see Uniform 
System o1' Accounts for Fipeline Companies, 
837 I.C.C.'518, 528 (1970), are geared to the 
use of a valuation rate base- See ln/ thd 
De¢/s/ou, supra, JA at  1606, 16(]6; Williams 
I, supra, 351 LC.C. a t  107, 115. 

As our previotm discussion indicates, how- 
ever, these three indicia of a tradition of 
fs / r  value ratemaking are weak and out- 
mode& Both the oil pipeline precedents 
and the history of valuation eomputatious 
under the Valuation Act are in largo meas- 
ure products of a bygone era of ra temaking 
ushered in by the Supreme Court in 8myth 
v. Ames in 1896 and mfl~,nd out by tha t  
same body in Hope NaturM G ~  in 1944. 
,gee notes 8-10 s u p ~  and aeeomlmnyin~ 
text.  To the extent  tha t  the ICC's aeeount- 
ing rules dedve their valuation focus from 
the 1940'8 preeedents and the V ~ n  
Act, lee  Un/foem System o1' Accounts, ~,- 
pra, 387 I.C.C. a t  528, they. too, are subject 
to t h k  asme criticism. 

76, 2~2. that a 14% retm~ on equity ts "ne~s- 
sary am/ . . . fair." serve t l ~  p ~  
beca--- be m a ~  ao inch flndiaS to that effect, 
ner did he find that the rams ac t~ t~  allowed 
that, or any other ret~n (the ~ l y  n~evmt 
testlmmW, not relied ups .  showed ta tctmd 
return m* equity of becwwu 10.9 and 1~L5%), 
her dkl he very in any way ~ ~ e  14% t~u~.  
;d. at leC~ leO0. £vea mo~ t e ~  ~ h e r  
the three-cc~mlm~mm~ dlvlslon nc~ the full 
Commls~o~ peJd even thls e ~  ~teu~ou 
to H o l ~  or to  the actuaJ c ~ t  of equi ty ~ 
to WilU4ms. See W'd//ams I, ~pra, 35t LC.C, 
at 114. 

Moreover, each of the three indicia sul- 
l e n  from infirmities of it~ own. First, 
even if we assume under Hope that  valua- 
tion ratemaking might be capable of pro- 
ducing a viable "end result," there is no 
sssurance in the Commission's 1940% prece- 
dents--born as they were of peculiar poet- 
depression, World War If, and pest-War 
economic conditions--that such a result will 
occur in the 1970'~ Second, the Commis- 
sion itself luu seen fi t  to abandon its so- 
called tradition of valuation computat/on 
and ratemakinK based thereon in the rail- 
road area, wh/eh is equally subject to the 
Valuation Act. ~ neto 9 supe~ Finally, 
the ICC decis/on NttJn~ forth pipeline 
a~ount in~ rules ~ t m  explicitly that  i t  is 

¢oncernnd . with accoun t in~  
rules which are net neremufly dispcaitive 
of the manner in which expenditures will 
be treated in a proceedinK to determine 
the r e a w n a b k  level of pertiouinr rates. 

Uniorm 8 y ~ m  of  Awount~ supr~ 337 
I.C.C. a t  528. This last.quoted caveat 
should hardly hgve to be exprasL After all, 
i t  is rates, not ~ ,  tha t  tim s ts tu te  
requires to be reuonable,  and there is no 
assurffinee of record, a t  least, tha t  re~ona-  
ble accounting measures translate automat.  
ically into roasonable ruteL 

In sum, we are not persuaded by the 
Commis~on's conclusion that  "coasistoncy 
and fairness" dictate ~ o a  of the 
"fa/r  value" method last uNd ~ ymu~ 

W/IZkms H, ~ p m ,  ~ LC.C. a t  4 ~ .  
To the extent  that  tha method wm wron~y  
groumied tn tha law a t  tha~ time, i t  k ne 
better off now. To the extent  tha t  i t  may 
have been riehtly grounded in the emnem- 
k s  of that  day, the ICC has provided us 

~ $ o u t h I N s ~  B d  Td. C~ v..~m~urJ 
Pub. S~-v. Comm°n. MI2 U.S. 270, 2SG-312, 43 
S.Ct. 544. 87 LEd. 081 (1 o5~) (Brmsdds, J.. 
coacurrJn~ for the cJmmtc attJque o( tJu fatr 
vztue rsus t~m~ chsreamtst~ tbm umtm4oio- 

u '%~kl( ty]  c/rc[ul~l" from an mssh~lcal 
. t a n d p o / ~  d ~ m k  to ~ ~ ~ va- 

n~m com. md l i ~  to t m ~  cal~al o¢ ~o-  
du~ w~dfaU p , ~  m, n m m ~ y ,  dv~mkm- 
ary or Infl~iomu~ t h ~  . ~ e  ~/~o FPC v. 
Hope N~t~'8/G~I CO.. Jupm. 320 O.S. at 601, 
64 S.Ct. 281. 
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with no reason to be//eve that three decades 
have not changed the situation. And, to 
the extent  that  Williams, having nothing 
else to depend on but the earlier cases, 
justif'mbiy relied on them in adopting its 
rates, see ~d., the solution i~ not to perpe- 
t ra te  that  reliance but to end it prospective- 
ly, without allowing reparations baaed on 
its occurrence in the past. m 

Aside from the above arguments, the 
three ICC opinions mentioned but one other 
jtmtification for the "fai r  value" method: 
the need for a mtemaking  theory respon- 
sive to inflation, m We have no quarrel 
with the ICe's  aspiratlon~ on this seere. 
The Supreme Court has indicated that  rates 
must  be high enough to allow the regulatee 
to a t t ract  capital, and investors will be un- 
likely to invest if their e a r n i n p  will not 
keep abreast of, and have some chance of 
excaedinff, the rate of infiatio~ See FPC 
v. Hope Natural Gas Co., supr~ 820 U.S. at  
60~, 64 S.Ct. 281. Nonetheless, the ICC's 
failure to ameas the actual effects of infla- 
tion on Williams' ability to a t t ract  capital, 
and its apparent  "double counting" of con- 
esrns about inflat/on, see pp. of 
189 U.S~pp.D.C., pp. 420--421 of 584 

2~. ~ e ~ X e ~ k ~ ' ~ .  Of~milarefl~c~lsthe 
ICC's argument that the valuation method is so 
well e s U d 0 ~  th~ it may onJy be ~ by 
way of a rulemakin8 peoceed/~ in which all 
m u m m e d  par~e~ may u~ke par~ / n ~  D e ~ -  
sh~, j~ra, at I~ ~ I, su/x~ 351 
LC.C. at 112-13, ~ H, ~ ~ I.C.t ~ 
at 484. Altbe~h tbe a~ncy's l~U~Ise that tbe 
valtmtie~ method la wdl-~abSslmd may be 
doubtful, we do ~ q u e s t ~  tbe sSe~7's d~s- 

• c r e t ~  to cbeme between s d t l u d t ~ V  er qua- 
~ / . ~  me*~ ~ adopt~S a asw method- 

have chanen~d Wi~Ibms' l ~ a  ra~s u un~a- 
s o n a r ,  and ~ 1(SXa) of ~ ,  
Comn~e~rce ,a4:t st4mm that ~ ~ rat4) 
may stand. Tbe ICC could beve~ but did not, 
herd t~m c ~  tn ~ y m a e e  peed~S conWteem 
or a broad rulemak/n8 im~l~ tha~ a had 
tnttiated to rev~w Its oU p~eeae ~ 
theory. See Eg Ptrte No. 3~ ,  VahmtMm of 
~ ,nmoa  C~Tter ~ p e ~ m  (order served Ja~ 2, 
l~tT), ~ m F[ I tQ 4~ Fe~LRe~ 
(tsars). l a s u ~  ~ ~d~dpd wuasm~ ratas to 
be ressceud~ ba~d te part ~ s 'Tart val- 
tin" rate bese. It ts ~ oL no so/ace to 
pe t~ners- -or  to us la ~ theft i~l-  
tiow--that at some tane la the futut~ tim Cem- 
misston ( ~  tts su¢¢ess~) nmy. by rutemateaS, 
adop~ a wholly differe~ ap~oach. 

419 

F.2d, in£ra, cast a shadow over its conclu- 
sion that  a valuation rate base properly 
reflects inflation. 

We find the ICC's discussion of rate of 
return equally problematical. Here the to- 
te/ emphasis is on the 1940% precedents: 
because 8--10 percent was a viable return 
for carriers of petroIoum products from 
1940 to 1948, it is Mid, so must  it be today, m 
Even more so than the ehoiee of a reemna.  
ble rate base methodology, n ,reasonable 

rate of re turn"  determination must be the 
product of the econom/e moment. As noted 
carlier, the ICC's choice in the 1940's of the 
8 and 10 percent figures t a m e d  on such 
"hazards" as the infancy of the gasoline 
industry, the likelihood of dim'uptive dis- 
cover/es of  new oil fields and the unkHmou- 
sional nature of the pr~hiet market  served 
by pipeline carriers, as well as on such 
factors as unduly hish Ix~f '~  in the p u t ,  
high taxes, and a rapidly expandin E econo- 
my re[at/vely free of infinttomL See notes 
12-20 supra and aecompanying text. Ab- 
sent some aecompanylng u ~ m n o u t  of how 
this eomplex of relevant faetore has 
changed in thir ty years, the ICG's reliance 

~m. see ~u-r Oec/J~o~ ~m~ JA at Ie07, 160~ 
L ~ 331 I.C~C. at III, 117. Tht 

desree to which tbe Ice 's  vmhmtk~ rme has* 
responds to tnflation Is a ~ of dmabt. The 
sdn~eat~Uve ~-w ~ opined that ~ "on~ 
p a r t l y  r e ~ c ~  ~ ' k ~  ~ a c m ~ m  
both tbe m ~ u d  cost to tbe fir1 Invest~ and 
the repmduct~  emt new, net ~s t  th* Inner." 
hfitlai Dectlio~ lmpnt. JA et le07. Nonethe- 
le~. by tadud/q ~ e  e~ t  ~ ~ aew 
~ ~an that c/' r~2~ement, see Wn/~uns/, 
~ 351 I.C.C. at 1(~-10, 111; axe  $ 
tbe vahaUcn formula ' -  wmQ~xed nUher hasvi- 
ly toward Inflatton. Tbet b to say, itnce repre- 
ducttcu aew rejects the hh0mr prices charac- 
um~tc of modem maun'lak, w /~c~  ako n~ 
i~cttn8 tbe effktencl~ o/' m, x k m  ~ 

siz~ ~ ' s  eff~t oa tbe hypothetical cost 
of r e c ~ m ~  the p~a~ 

N, See ~ L ~ 3511.C.C. at I06-~ 
~ / £  ~ m ~  &55 LC.C. at 4~ ,  487. Tim 
Ccmnesstm found that wmtmms' rams p r o d ~  
ed rates c( return (on valuation) ~r e ~ w e ~  8 
mad ~J~. 
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on it~ antiquated precedents in determining 
a reasonable rate of return differs little 
from a rule that  would require modern 
automobile accident damages to conform to 
those awarded by juries in 1940. =n 

Finally, we come to the depreciation 
charges allowed Williams as a cost that  i t  
may recoup through its ra te~ Just  prior to 
Williams' purelume of Great Lakes, it se- 
cured • Commission opinion tha t  the Com- 
mission's accounting instructions for pipe- 
line carrier property accounts, 49 C.F.R. 
§ 1204-.3-1 et seq., applied to the purehaas. 
;~. a t  ~ 206. Under those instructions, 
.Villianm recorded its full purcha~  price of 

~87.6  million in its property scoount. Al- 
though the ICC informed Williams that  this 
opinion did "not prejudice the Commission's 
continuing fights and r~pondbi l i t ies  with 
regard to . . ra te  determinations 
that  m y  come before it," JA  at  206, Wil- 
liams used this same method of valuing its 
wast ing amets when ealenlating deprecia- 
tion expens~ for mtemakinff pur lma~  Al- 
lowing this revaluation, for ratemaking as 
well as a~oun t ing  purpnsns, of the Grest  
Lakes-W'flliams property not only great ly 
increased depreciation charges from that  
point forward, but i t  a im withdrew any 
recognition tha t  rate payen  had already 
been charged almost $100 million for depre- 
ciation by Grnat Lskes. 

In upholding this operating expense cal- 
culation, the Commimlon d i d  little more 
than (1) note the caiculatioa's cenlffuen~ 
with its r e p o r C ~  sad  s~oun t ing  rules, ns- 
peeinlly as ~ in U~J'orm System of  
Accounts, supra, and (2) point out the ina- 
bility of petit/oner's meommendad original 

~1. F~' ~ m p ~ ,  th# ~ In tim 1940'| 
hekl the line for crude ~1 ~ comlm- 
n ~  ~ M 8% ra~e o~ return. 1 ~  s U o w ~  S u o -  
Une cante~  to n ~ l v ~  10~ .  TM o~ly dacend- 
hie mmma for the diaparlty w ~  the Infancy o~ 
the pmUne ~ ~ k a ~ y .  See note 
13 mlmt Th~ spe¢~ ~ m m f '  b a v ~  im~ 
sumal~y matu~l  out o~ tim picture over the 
last thres d e c e d ~  we  mtllht w~ll hav~ e x p i r -  
ed the 8% c e f l ~  to I~ applied to ipumiim u 
well u crudv oil carrient--4a which cam WU- 
Ilams' mm ~ return v,mukl be mu:eulve. 
note 30 m~m'~ Nonedude~, no ~ m 
forthcoming from the ICC f~r its cominued 
reliance on the 10% figure, diesp/te the absence 

cost approach to keep pace with inflated 
property values. Williams II, supra, 355 
I.C.C. a t  489. Once again, we cannot coun- 
tenance the ICC's current unexplained irmis- 
fence on irrevocably hitching its rutsmak- 
ing theory to its accounting ruleL This 
linkage is especially troublesome because, 
when it wrote t h e e  rules, the Commission 
expremly denied them any such controlling 
impeet on rates. See p. - -  of 189 U.S. 
App.D.C., p. 418 of 584 F.2d sup ra  I t  
supported tha t  exprem denial of linkage 
with • reminder that  the ICC trad/tionally 
did not tie rates to " invmtment  u shown on 

t h e  carriers' books, but rather  [to] 
valuations [computed] pursuant to ['Val- 
uation Act~" Ua/torm 8 y ~ m .  of 
Account ,  ~ p m ,  837 I.C.C. a t  528. Hence, 
we are left  with the additional unexplained 
anomaly of • valuation rate base coexkting 
with • purchase price depreciation 
hardly an " a c c e p t e d  . . . practice [ ] . "n  

The final irrationality is tha t  the deprod- 
ation t m b  used, unlike original cost, valua- 
tion, and other possible ~ a l iom 
depve~ation chergm, and thus the rates, to 
e h a n ~  dramatically from one day to the 
next--co long as • purchase of the assets 
intereedes--even though the ceet of the car- 
t iers '  public service has not actually 
changed. I t  k true tha t  ocemdomd aequki- 
tions of carders a t  priem deemed currently 
nmeouable might ~ r v e  u a mechankm for 
aemramly mfiocttng inflation% impact on 
the va lm of such e n ~  We have our 
doubt ,  however, about either the dah~bi l i -  
ty  of eneouraging a e q n l ~ i o ~  ~ i ~ y  for 

o¢ an ~ q x x ~ a  fKur  u ~ l  in the uemta t~  
ment ~ .  

T l f l s k n o t t o i m l ~ Y t h a t  we thhdc lmSm"  
10~ ram of mture is necesurUy ezce~tv~ 
Such modern ~ "  u inflation mxJ the 
uncem~ a ~  ar romish cal. ~ vmil u 
special risks fm:inj WtlUsmL me JA el 184-90. 
2575-81. may w~i wsrrml the oppoette cm~ 
clusto~ Our Imint is s taq~  tlmt the ICCs 
criterion for ~ ~hm~aes 
to 1940% smmdm~b~ls 

• L A major determinant d 1CC's repe~l~ 
rul~ were "accepted ~ pr,,cac~" 
Ucflform $.wt~m of Accounts, mqXl, 337 LC.C. 
at 522. 
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this purpose, or of depending on their un- 
predictable occurrence to serve this func- 
tion. In any case, the ICC in this c u e  
purports to have recognized inflation in fig- 
uring rate base (and perhape even rate of 
return, see Williams II, supra, 355 I.C.C. a t  
487), so that  a further inflation adjustment 
by way of increased depreciation charges 
would seem precipitous and itself unduly 
inflationary. See p. - -  of 189 U.S.App. 
D.C., p. 419 of 584 F.2d, supra. 

The foregoing discussion illustrates our 
unease with the ICC's f i nd in~  regarding 
rate buse, ra te  of return, and depreciation 
c ~ t L  Those three criteria, in turn, are 
important  enough tha t  doubts us to them 
must infect our view of the Commission's 
ult imate finding of reasonablenees, a 
Nonethele~, were this a normal case, the 
limited scope of review under which we 
operate in these proceedings might  require 
us to look beyond ICC's rationale to the 
record itself, before we would be prepared 
to disapprove the Commission's ultimate 
holding. Sso, ~ g., Permian Bu in ,  supra, 
390 U.S. a t  766-67, 88 ~Ct .  1344 (rate must  
be upheld if total effect is reusonable); 
FPC v. Hope Natural G u  Co., supra, 320 
U.S. a t  6(~, 64 S.Ct. 281 (rate must  be 
upheld, even if subject to theoretical "in- 
Fwmities," if "end result" is r~monable); 
The Second National Natural Gas Rate 
Cases, No. 76-2000, e t  aL, slip o!~ at  18 
(D.C.Cir. June 16, 1977) ("bask . . . 
requirement [k] that  there be support in 
the public record for what  is done."). 

[4] But this is not a normal ra temaking 
caso--in large m4mmlre because we are a t  
something of a ~ to know what  to look 
for should we resort to the public record. 
The lack of viable precedents in this area 
and th;m of some semblance of establkhad 
ratemaking theory undercuts any con_rs- 
denco we have tha t  we can make a "reason- 
ableness" determination in the abeenco of 
some significant ussktanee from the gSeney 
formerly charged with making tha t  deter- 

• L ,qee Perm/aq Basra Arm Rmte C2u~. 390 
U.S. 747, 790, 88 S.C.~ 1344, 20 LF.d.2d 312 
(19e8). For this remm~ we do not find It 
necessary to addr~s pet/Uonem' furthe~ chal- 
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ruination in the first instance. Moreover. 
the record appears to be incomplete in cer- 
tain significant respects. See note 27 su- 
prL What clinches our decision to remand 
on the reasonableness issue, however, is the 
fact that  the agency now charged with tha t  
respousibility, FERC, has requested a re- 
mand so tha t  i t  may begin its regulatory 
duties in this area with a clean slate. While 
"infwndtie#" in an agency's methodology 
may not prevent us from affirming its oth- 
erwise supportable " reachab le  ra te"  doter- 
ruination, see FPC v. Hope Natura /Gas  C~, 
supra, 320 U.K a t  6 ~ ,  64 S.Ct. 281, such 
"legal blemishes" may j u s t l y  us in honor- 
ing tha t  agency's (or its sueeessor's) requeat 
tha t  we remand its deoimun for reoonsidora- 
tJon. C.~ester Boeton Tetevidon Corp. i,. 
FC~, 149 U.S.App~D.C. 322, 4 ~  F,2d 2 ~ ,  
290 (1971); see note 22 supra. 

Under the circumstances presented hero- 
in, i t  seems logical both to avail ourselves of 
some additional expertise before we plunge 
into this new and difficult area, and to 
allow the relevant administrative agency to 
a t tempt  for itself to build a viable modern 
precedent for use in future cases tha t  not 
only reaches the r ight  result, but  does so by 
way of ra temaking criteria free of the prob- 
l e m  that  appear to exist  in the ICC'|  ap- 
proach. See note 24 supra. C?. Perm/an 
Basin, supra, 390 U~.  a t  790, 88 S.Ct. a t  
1872 ("breadth and complexity of the [ngen. 
cy% ratemaking] respousibilitlm domand 
tha t  i t  be given every remmnable oppertuni- 
ty  to formulate methodm of regulation ap- 
propriate for the solution of its intenmly 
p ~  difficulties.") 

We realize that  this disposition is a t  the 
expense of important finulity coneet~m, emo 
bodied herein by intervenor WUlisms Pipe- 
line Co. which has already faced dx  years of 
litigation and continues to tuce the pemdbfli- 
ty  of reparations back to 1972 should its 
increased rates ultimately be found unren. 
sonabJe. In suhordinaflng thuse concerns to 
the public interest in an onterly ra temsking 

les~es t~tsed oa William# tax u'mtmeat and 
comsmUmoa ot eel.tim ~ expmsm~ 
~ nOtU 4 & 5 supra. 
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environment for oil pipeline transmi~ions, 
we rely on assurances from counsel for 
FERC that  the agency will move this case 
through ita ratemaking procedures with dis- 
patch. Moreover, because Williams is here- 
by being exposed to the peesibility of future 
operations under an unreasonable rate, not 
because of its own actions freely taken in 
the past, but because of FERC's quasi-legis- 
lative action *' taken--with  our sanction--- 
with an eye to the future activities of all oil 
pipeline cardent, we are comforted by the 
apparent applicability of the rule that  repa- 
rations ~re generally not available when the 
subject rates were in f o r e  as • result of 
quui- legklat ive actions of • regulatory 
q e n c y ,  m 

For all of the foregoing reamns, we re- 
mand the case to FERC for determination 
of the reuoneblenms of Williams' rates 

pursuant to 49 UXC. § l(SXa~ As a result 
of the neeemity of remanding this imue, we 
are also eonstralned not to decide the pref- 

erenns/prejudins issue under 49 U.S.C. 

T ~ t  I~, z ~ d ~  remand fee re¢omdd~ram~ 

U.  See, e. Z., ~u.~za~ C~ceqv Co. v. A ~  
Topeka & ..~mta Fe Ry. C~, 284 U.S. 370, 352, 
3~ .  52 S.C~ 152, 76 LEd. 348 (1~2);, Mo~ v. 
CAB, 139 U.S.App.D.C. 150, 15448. 430 F.2d 
~1 ,  525-~ & n. 24 (1970); ussu d/scum,~ In 

The exact conflmm o~ mis ru~ mind nc~ be 
expim~ h e m ~  Accordfasty, we need not de- 
cide now whether tbe rule mtsht also iz~tm:t 
Wimmsm frmu ~ for Um pm~od frem 
10"~ until thin fammm~ o~ t l~  dectalo~ That 
pomdlZUty arlme becamm, u the ICC recoll- 
niz~l, m e  tezt a c a m q m a y l ~  note 39 m,vz, z, 
WOUamm' actim~ ta t l~  c u e  have pertalma (to 
an unqm=l~d delln~) ~t a J ~  ndlsm~ 
on ICC peecede~s frmn the 1940'L ~gl upe- 
ciaUy on lanausle in ila I~/I Un/form ~ 
of ~ ord~ that support a valuatlon rsto 
bMe. an S-109b rate of return, a~l a purchaae- 

murces n~y embc~ q u e ~ k x ~  mX~m 
~x~m ~ ~ey ~ r q x ~ e ~  ~e  ex~ec- 
t~tJou of ~ ICC omcem.Jm~ Kmm'e Prom actl~i- 
ty and. u such. rosy be ~ u b ~ i n ~  ~ a 
nqmlatee ~ the ICCs authority until they 
are pub0cly revlmd. C£ Atkm~ Cm~ Ltae .q. 
R. C~ v. Fk~idL ~ U.S. 301, 311-12, ~kq S.Ct. 
713, 79 L.£d. 1451 (19~q~ 

• L In addit~m m ex tm~t~  this issae tn Iq~ht of 
whatever new ~ it dewdop¢ FERC 
should pay special atumtio~ to three quesUmm 
that appur  to us to be c~mtrat to the § 3(I) 

§ 3(1). See note 6 supra and accompanying 
text. This latter iuue  involves, inter  all& 
questions of  (1) whether a dkpar i ty  exists 
between Williams' local rates and the 
through rates it has jointly initiated with 
Explorer, (2) if m, whether petitioners are 
competitively damaged thereby, and (3) if 
so, whether coat differentials or other 
"trans[mrtation conditions," justify the die- 
pm-ity. See 8~tte at' N e w  York v. United 
St4t  S87 (2d Cir. t977); 
& E / / / .  R. R. v. Un/ted b ' ~ t ~ ,  384 F~upp. 

800-01 (N.D.I1L1974) (three-judge 
court), a f f d  mere., 421 U.S.  956, 96 &Ct.  
1948, 44 LEcL2d 445 (1975). Since, on re- 
mand of the reasonableness baue, FERC 
will undoubtedly obtain additional evidenns 
and eonce/vsbly could ocdez that  
lower its local rates, the nature of each of 
these three questioszs might change signifi- 
¢antly on remand, m that  any examination 
by us would be prematur~ Aecced/ngly, 
FERC should ako fully recon~ler  the see- 
tion 8(1) issue." 

Firm. k the ICC correct in u -  
~ that ev,m If a d/spm/ty betw~n lousl 
and through rates masts and dutroyu aeme 0¢ 
p~mone~,' SseSrup~cal advanta~ ov~ tlm 
C~u~ Co~t ~ppm. peeU~em~ parma mUm- 
Uon of that advantage formtans an~ ftnd/~s of 
cempmm~u UXjur~ W~au~ ~ m~rL 3SI 
LC.C. at I19-20. Is fl~at u m m ~  cm-ru~ 
evqm If tbe ~ retah~l Is md¢~ o ~  Iz 
~ m  cc~z Iza mt  o ~  ~ ~ ~ t l i t ~  

e v ~  e. o~rsu, p e r m i a n '  pmdm~ md up 
c c s t l q  morn than t h o ~  orlll/mCt~ In tho Gu~ 
Coast arm? Ct.. A. l . h z d ~  & .f~m~ lac v. 
Uam~l Stmtm. 408 F.Supp. lO~k 1037-4m 
(W.D.Mlch.197~ C~qutZo & £ m K l~ C~ v. 
uam~l s tam~ m v ~ .  3e4 Y .sep~ ~t ~Ol (bota 
~um m ~ q l  Um ~ m ~ q  ~ (s) m ~ J  
~ b e t w e m t l m p a r e m n b l e c t m t l m  
mte  e ~ m ~ y ,  m d  oL Co) ~ effm:t oa t t m  
c e ~ m m ~ u a t t o a c u ~ d t ~ t ~ e a V . r ~ ,  
wmm~mm). S e e o ~ d o m ~ t t o m ~ ' s h o w .  
lv41thatthermioafnmmtoemtfofmmsport- 
Iv41tocalproe~ct~ms~tbelocalrmmw~ 
muchhlZ~tl~amatt~m~nmofefttmm~h 
pro~c~tm~rtl~Jolatrstmbeaemommt- 
e o m o ~ " t n m s p e m m m a m e a i m ~ t t m t ~  
t h * e a V m ~ b m v * m t o c ~ m ~ m m ~ m t m ~  
Flrm~, dms  the d w ~ o a  ~, ~ & l ~  l~v. v. 
Unm~ ~ z m  U.& ~ 7 ,  ~ 52 S.O. 
768, 77 LEd. 1410 (IIIG3), iwo~e~t ~ and 
Explorer from llebil~ m tbiz c~e  because ot 
their Imd~tty to coma~ tbe o~mr'* raUm? C~. 
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III 

Petitioners also challenge the joint rates 
filed by Explorer and Williams, claiming 
that they work an illegal discrimination un- 
der section 2 of the Interstate Commerce 
Act, 49 U.S.C. § 2. Section 2 prohibits a 
carrier from granting a special rate or re- 
hate to any shipper. See note 7 supra. The 
aim of this prevision is to prevent personal 
favoritism from affecting rates. See Lou/s- 
ville & Nuhv i l l e  R. R. Co. v. Mottley, 219 
U.S. 467, 478, 81 S.Ct. 266, ~ L.Ed. 297 
(1911); Wight v. Ua/ted Stats~ 167 U.S. 
512, 518, 17 KCt. 622, 42 LF.~ 2 ~  (lS97~ 

[5, 6] Section 2 normally requires proof 
that despite a like kind of traffic moving 
under substantially similar eireumstanens, 
two shippers are being charged different 
prices. It has been aecopted for at least 
ninety years that proof that a carrier 
charges shippers less for through goods 
than for those moving locally does not~ 
without more, establish a violation of sec- 
tion 2. E~ g., Union Ps~ R. R. Co. v. United 
St~t~, 117 U.S. 3~, 6 S.Ct. 772, 29 LEd. 
920 (1886); Texas & Pie. R¥. Co. v. IC(~ 
162 U.S. 197, 16 S.Ct. 666, 40 LEd. 940 
(1896). Hence, petitioners cannot rest on 
proof that the joint Expiorer-W/ll/ama rates 
are lower than the combination of their 
local rates. 

[7] Beyond introducing such clearly in- 
sufficient proof, petitioners note that to- 
gerber the bulk of the Gulf Cc~t shippers 
served by the Explerer-Williams intercon- 
neetion own Explorer. Pet/tionere attempt 
to turn this affiliation into a rebate by 
challenging the division of rates between 
the two intervenors. They argue that by 
taking lees than its due, Williams lute left 
more to Explorer and to its shlpper-owners 
(through dividends) than is thor due, •-d 
accordingly has rebated some of the rates 
that Williams otherwise would have collect- 
ed. Petitioners support this allegation with 
evidenco alle~dly showing that under the 

U.S. 573, ~ S.CL 2T8, 93 LEd.  243 (1949); 
N e w  York v. UnRed Statmt. 331 U.S. 284, 67 
S.CL 1207. 91 LEd. 14 o~ (1947). 

Explorer-Williams division of the joint rates 
Explorer receives the same price for trans- 
porting through oil as it does for transport- 
ing local oil under its individual rates, while 
Williams allegedly receives 9.5 cents per 
barrel less for through oil transported un- 
der the joint rates than it does for local oil 
transported over the same route under its 
individual rateL Thus, it is argued, Wil- 
liams bore the full brunt of the "shrinkage" 
in through rates vi~t-vis fl~ combined local 
rates, instead of dividing that shrinkage 
equally with Explorer. 

Although diets in Supreme Court ¢asee 
suggest that divisions of rates between ear- 
tiers is a matter between themselves, leav- 
ing shippers without standin8 to challenge 
them before the ICC, n there also exist 
precedents for the view that unequal divi- 
sions of rates in situations involving sh/p- 
per-owned carriers can result in rebates to 
the controlling shippers that are illegal un- 
der section 2. The Tap L/he ~ 234 U.S. 
1, 28-29, 84 S.CL 741, 58 L.FA. 1185 (1914) 
(dicta); see Divisions P.comved by  Brim- 
stone R. R. & Cans/ Co, 68 I.C.C. 375, 
386-88 (1922), mv'd on other 
BKn~.one P,. R. & Canal Co. v. United 
s , - t ~  276 u.s .  lo4, 4s ~ c ~  2 ~  72 L ~  
487 (Lq29). 

Unfortunately, petitioners did not dis- 
cover these latter precedents and mold 
them into a coherent arg~unent until they 
filed their reply brief in this court. Reply 
Brief of Petitioner# at 20-22; c~. Brief of 
Petitioners, at 44; JA at 1526-82; 8'/89-96; 
17G6--~, 1891-92. To the extent that peti- 
tloners' mmewhat muddled arguments be- 
fore the ICC implied that Williams' joint 
rates were "n clmw revenue drain" on W'fl- 
lianm and thus unreasonably low under see- 
tion 1(5), JA at 1528, the ICC found other- 
wise and petitioners have not appealed that 
finding before tuL To the extent that peti- 
tione~ appeas~ to be argu l~  "that the 
l e~er  combination rate is, itself, a form of 
discrimination exerck~  by" William, JA 
at 1527, they appeared mendy to be rep~t- 

~7. Gri t  No. Ry. C~ v. su/b~m~ 294 u.$. 45& 
463, 55 s.ct. 216, 79 LEd. G~4 (19~D; LouJ~ 

~ & itDn Co. 2 ~  U.S. 217, 2~Y~, 46 S.CL 73, 
70 LEd.  242 (1925). 
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ing their argument  under section 3(1) that 
the combination rates were preferential %o 
Gulf Coast shippers and prejudicial to them- 
selves. Hence, while we do not necessarily 
agree with the administrative law judge 
that  whether "one carrier (public- or ship- 
per-owned) is shortchanged in divisions 
with another carrier (public- or shipper- 
owned) is a mat ter  . between the 
carriers [and one that  ~] foreign to the 
issue whether the joint rates . are 
discriminatory," we do agree "that in th/s 
case the issue was not properly raised, m 
Accordingly, the ICC is aff irmed on this 
issue. 

The c u e  is remanded to FERC for deter- 
ruination by it of whether Williams' rates 
are reasonable and whether those rates in 
relat/on to the combined Willian~-Explorer 
rates create an illegal preference. In other 
respects, the decision of the ICC is al-  
l'wined. 

I t  is so ordered. 

3~L In/lla/Dec~tm~, ~p r~  JA at 1594; see kt at 
15S~-94; 1606. m the two $uWcme Court 
precede.ts ret~d ulxm by the ~m~raUve 
law judse for the prop~tlo~ that "dlvlskm o¢ a 
joint n ~  is a malta" ot no cmcem to a sh~- 
i~r ." /d  at 1592; m ,  note 37 ~ no m h l i ~  
owne6  c a n ~  w ~  Involved. In bo~h cases, 
~ m x ~  c l ~ l l ~  j o ~  m m  es . n n m o m d ~  
under | 1, and the ,"v~on of flw n ~ s  had m 
Impact ou tbe~ ov~zlJ ~ u the 

v. Su/~vaa, m~m~, 294 U.S. ~ 4Q3, 58 S.O.. 216; 
~ & N--hvg~ I t  R. C~ I,. ~ S b d -  
tTad Stee~ & Zmn C ~ .  zupnt  2eO U.S. m a.M. 4e  
S.CL 73. Hm:e, they do not ~ m drop- 
prove of the dicta IA The T~o/.b~ Ca~s. zupr& 
234 U.S. ~ 28-29, 34 S.Ct. 741, su88m~,~ that, 
In a ceN und~ J 2 in which ahlppm" o w n ~ p  
of a cerrle~Tg'i~va~ to the ~ o( dls- 
~4mlnaUo~ r~e d ~ o ~  ~r j o b ~  r a t ~  m y  be a 

The I~. ,  In fa~, I~.e aGowud a ~ -  
l~r to Interline b~ a d~dak)~of-nttes cese on 
p~.-m~ th~ theory. Dh~ons R~.~d by 
Br~n~tone R. R. & Canal Co., 68 I.C.C. 375, 376 
(t922), rev'd on ot~er s rmm~ ~ - i m s t o n e  i t  I t  
& Cans/Co. v. Un/ted States, 276 U,S. 104, 48 
S.Ct 282, 72 L, Ed. 487 (1928). See/d..0 386, 
ci~ln~ The Tap Line Cues, supra. 
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439 U.$. November 27, 1978 

Farmers Union I 
Certiorari Denied November 27, 1978 

99 S.Ct. 596, 439 U.S. 995 (1978) 

No. 78-352. W x ~ u ~ s  Pn~ Ia~-z Co. r r  ~ v. F ~ . ~  
E,,~moY I~aU~OnT COMmSSION ZT ~ .  C . A . D . C .  Cir. 
Certiorari denied. M a  Jus~cB Powzu~ would grant cer- 
tiorari. Reported below: 189 U. S. App. D. C. 250, 584 F. 2d 
408. 


