
UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
 

Arkansas Electric Cooperative Corporation 
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  v. 

Entergy Arkansas, Inc. 
 
   Respondent 
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COMPLAINT REQUESTING FAST TRACK PROCESSING AND  
MOTION TO CONSOLIDATE OF  

ARKANSAS ELECTRIC COOPERATIVE CORPORATION 
 

Pursuant to Sections 206 and 306 of the Federal Power Act (“FPA”), 16 U.S.C. §§ 824e 

and 825e, and Rule 206 of the Rules of Practice and Procedure of the Federal Energy Regulatory 

Commission (“Commission” or “FERC”), 18 C.F.R. § 206, Arkansas Electric Cooperative 

Corporation (“AECC”) submits this Complaint against Entergy Arkansas, Inc. (“EAI”) and a 

request for fast track processing.  The issues presented in this case are very similar, and in some 

cases identical, to those pending in East Texas Electric Cooperative, Inc. v. Entergy Arkansas, 

Inc., Docket No. EL04-134-000, which was initiated on September 14, 2004 (“ETEC 

Complaint”).  AECC filed an intervention and answer in support of the ETEC Complaint on 

September 30, 2004, and requests that the Commission consolidate AECC’s Complaint with the 

ETEC Complaint. The issues presented in this case are related to those pending in Entergy 

Service, Inc.’s market power filing in ER91-569, and one of EAI’s potential defenses may be 

tangentially related to issues in Entergy Services, Inc., Docket No. ER04-901-000. 
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I. SUMMARY OF COMPLAINT 

AECC is filing this Complaint seeking fast track processing against EAI because, after 24 

years of billing AECC for energy pursuant to the Power Coordination, Interchange and 

Transmission Service Agreement (“PCITSA”) between AECC and EAI (formerly Arkansas 

Power & Light Company (“AP&L”)), EAI has unilaterally, and without filing with this 

Commission, changed the method of classifying and pricing energy under the PCITSA and 

related agreements, effective on and after July 1, 2004.  EAI’s stated reason is that it is no longer 

economic to abide by the historic contract interpretation. EAI’s action strikes at the heart of the 

bargain pursuant to which AECC purchased 1,168MW of capacity in four coal-fired units on 

EAI’s system.  The relevant aspect of the bargain was, and is, that AECC ceded control of the 

units to EAI in real time in exchange for billing based on after-the-fact perfect redispatch that 

included an energy pricing mechanism that would credit AECC with the output of which the 

units are actually capable, regardless of how the units are actually operated.  The price of all 

energy generated or assumed to be generated by each of the units would be priced based on the 

cost of coal inventory.   

EAI’s change in the energy crediting method has already resulted in significant 

overcharges to AECC, and if not remedied, will continue to do so. AECC’s preliminary review 

indicates that the cost to AECC of EAI’s unilateral modification to the methodology of charging 

AECC for energy for the months of July, August, and September, 2004, was approximately 

$1.271 million.  See the Affidavit and Verification of Ricky Bittle, included as Attachment A 

(“Bittle Affidavit”) at PP 9, 71.  Moreover, AECC’s rights under the PCITSA continue at least 

until December 31, 2018, so such change in the energy crediting will continue to mount into tens 

of millions of dollars over the life of the agreement.     
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By depriving AECC of its former level of certainty regarding the quantity of its resources 

in a given hour, including the costs of energy associated with such resources, and, thus of any 

certainty about relationship between its loads, its resources and its costs, EAI’s new scheme also 

has an anticompetitive impact.  Under EAI’s new regime, AECC cannot determine whether it 

will have energy from its most competitive resources to sell in a given hour or whether energy 

available for purchase could economically replace energy that would otherwise be sold to AECC 

by EAI under the PCITSA.  EAI acts as AECC’s agent in operating the White Bluff and ISES 

units.  EAI’s unilateral re-pricing of energy and its refusal to provide AECC with relevant 

information constitutes a breach of EAI’s fiduciary duty under the agreements.  EAI’s breach of 

its fiduciary duty to AECC is further evidence that its actions are unjust and unreasonable. 

Additionally, EAI’s stated rationales for its change reveal a potential violation in the 

Entergy System Agreement that should be investigated by the Commission.  AECC requests that 

the Commission find that EAI’s re-pricing of energy violates the terms of EAI/AECC 

agreements and constitutes an impermissible – and unfiled – amendment to these agreements, in 

violation of the filed rate doctrine, as well as contractual provisions which allow amendments 

only by mutual agreement of the parties.  The Commission should order EAI to charge AECC 

for energy in accordance with the contracts it has entered into with AECC, and consistent with 

the billing practices thereunder since inception until July 1, 2004, and to refund with interest any 

payments AECC has made to EAI in excess of that amount.    

II. COMMUNICATIONS 

All written communications regarding this Complaint should be addressed to the 

following individuals, who should be placed on the official service list: 

 

 

200410255030 Received FERC OSEC 10/25/2004 02:14:00 PM Docket#  EL05-15-000



 4

Robert M. Lyford 
Senior Vice President and General Counsel 
Arkansas Electric Cooperative Corporation 
P.O. Box 194208 
Little Rock, Arkansas 72219-4208 
(501) 570-2268 
(501) 570-2264 (fax) 

Sean T. Beeny 
Phyllis G. Kimmel 
Miller, Balis & O’Neil, P.C. 
Suite 700 
1140 Nineteenth Street, N.W. 
Washington, D.C.  20036 
(202) 296-2960 
(202) 290-0166 (fax) 
E-mail:  sbeeny@mbolaw.com  
E-mail:  pkimmel@mbolaw.com  

Stephen Page Daniel 
GDS Associates, Inc. 
1850 Parkway Place, Suite 800 
Marietta, GA  30067 
770-425-8100  
770-426-0303 (fax) 
E-mail:  steve.daniel@gdsassociates.com  

 

  
 III. PARTIES 

A. Arkansas Electric Cooperative Corporation 

 AECC is an electric generation and transmission cooperative incorporated under 

Arkansas law with its principal place of business in Little Rock, Arkansas.  AECC provides 

wholesale electricity to its sixteen electric distribution cooperative members.1  These distribution 

cooperatives in turn provide electricity at retail to approximately 440,000 consumers, primarily 

in Arkansas.  The certified service territories of AECC’s member distribution cooperatives 

extend into each of the seventy-five counties in Arkansas and cover approximately 60% of the 

state’s geographic area.  

                                                 
1 AECC’s sixteen electric distribution cooperative members are: Arkansas Valley Electric Cooperative Corp. 

(Ozark, Arkansas); Ashley-Chicot Electric Cooperative, Inc. (Hamburg, Arkansas); C&L Electric 
Cooperative Corp. (Star City, Arkansas); Carroll Electric Cooperative Corp. (Berryville, Arkansas); Clay 
County Electric Cooperative Corp. (Corning, Arkansas); Craighead Electric Cooperative Corp. (Jonesboro, 
Arkansas); First Electric Cooperative Corp. (Jacksonville, Arkansas); Mississippi County Electric 
Cooperative, Inc. (Blytheville, Arkansas); North Arkansas Electric Cooperative, Inc. (Salem, Arkansas); 
Ouachita Electric Cooperative Corp. (Camden, Arkansas); Ozarks Electric Cooperative Corp. (Fayetteville, 
Arkansas); Petit Jean Electric Cooperative Corp. (Clinton, Arkansas); Rich Mountain Electric Cooperative, 
Inc. (Mena, Arkansas); South Central Arkansas Electric Cooperative, Inc. (Arkadelphia, Arkansas); 
Southwest Arkansas Electric Cooperative Corp. (Texarkana, Arkansas); and Woodruff Electric Cooperative 
Corp. (Forrest City, Arkansas). 
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 The loads and resources of AECC and its members are located in the control areas 

operated by three entities:  EAI, American Electric Power’s Southwestern Electric Power 

Company (“AEP-SWEPCO”) and the Southwestern Power Administration.  AECC relies on the 

transmission system of each of these three entities to serve its members’ loads in that entity’s 

control area, pursuant to agreements that bring AECC within the Commission’s definition of 

native load.2  AECC is a member of the Southwest Power Pool. 

B. Entergy Arkansas, Inc. 

EAI is an investor-owned electric utility organized under the laws of the State of 

Arkansas.  EAI is the successor of AP&L.  EAI is engaged in the business of generating, 

transmitting and distributing electric power and energy, primarily in the State of Arkansas.  As a 

wholly owned operating subsidiary of Entergy Corporation (“Entergy”), EAI is a signatory to the 

Entergy System Agreement and part of the Entergy system-wide control area, which includes 

portions of Arkansas, Louisiana, Mississippi and Texas.   

C. Service 

The Complaint has been served upon the following corporate officials designated to 

receive service for EAI: 

                                                 
2  As defined in Section 1.19 of the Order No. 888-A pro forma tariff, native load customers are “[t]he 

wholesale and retail power customers of the Transmission Provider on whose behalf the Transmission 
Provider, by statute, franchise, regulatory requirement, or contract, has undertaken an obligation to 
construct and operate the Transmission Provider's system to meet the reliable electric needs of such 
customers.”  Promoting Wholesale Competition Through Open Access Non-Discrimination Transmission 
Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, 
Order No. 888-A, 62 Fed. Reg. 12274 (Mar. 14, 1997), FERC Stats. & Regs., Regulations Preambles 1991-
1996 ¶ 31,048 (Mar. 4, 1997); order on reh’g, Order No. 888-B, 81 FERC ¶ 61,248 (1997); order on reh’g, 
Order No. 888-C, 82 FERC ¶ 61,046 (1998), aff'd in relevant part sub nom., Transmission Access Policy 
Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New York v. FERC, 535 U.S. 1 
(2002) (“Order No. 888”). 
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Walter C. Ferguson  
Vice President – System Regulatory Affairs  
Entergy Services, Inc.  
639 Loyola Avenue, Suite 2600  
New Orleans, LA 70113  
 
Kimberly H. Despeaux  
Associate General Counsel  
Entergy Legal Services  
639 Loyola Avenue  
New Orleans, LA 70013 
 
Additionally, the Complaint has been served upon EAI’s President, as required by the 

notice provisions of the AECC/EAI agreements:  

Hugh McDonald  
President/CEO 
Entergy Arkansas, Inc. 
425 West Capitol Ave., Suite 1600 
Little Rock, AR  72201-3471 
 

IV. BACKGROUND 

A. Agreements Governing AECC’s Relationship with EAI 

AECC owns jointly or wholly ten separate electric generating facilities all located in 

Arkansas.  Six of these facilities are connected to EAI’s transmission system.  The remaining 

four facilities are connected to the AEP-SWEPCO transmission system.  As seen on the attached 

map (Attachment B), AECC’s plants and AECC’s load are deeply embedded in the EAI system.  

Pursuant to the PCITSA EAI, through an affiliate, a subdivision of Entergy’s Energy 

Management Organization (“EMO”), dispatches the actual generation from all of AECC’s 

generation facilities in its control area.   

The AECC generation resources at issue here are two generating facilities that are co-

owned or leased by AECC, EAI and others:  (i) AECC’s 35% ownership share of Independence 
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Steam Electric Station Units No. 1 and No. 23 (collectively, “ISES”) located near Newark, in 

Independence County, Arkansas;4 and (ii) White Bluff Steam Electric Station Units No. 1 and 

No. 2 (collectively, “White Bluff”) located near Redfield, in Jefferson County, Arkansas.5  All 

four of the units are equipped with and subject to Automatic Generation Control by EAI.  

AECC’s ownership shares are summarized as follows: 

 Ratable Capacity AECC’s Share of the Capacity 

ISES Unit No. 1: 836 MW 293 MW 

ISES Unit No. 2: 842 MW 295 MW 

White Bluff  Unit No. 1: 815 MW 285 MW 

White Bluff Unit No. 2: 844 MW 295 MW 

The manner in which EAI operates and charges AECC for energy from AECC’s 

ownership shares of White Bluff and ISES is governed by the following complex of agreements:  

• PCITSA; 

• White Bluff Plant Ownership Agreement (“White Bluff Ownership Agreement”); 

• White Bluff Plant Operating Agreement (“White Bluff Operating Agreement”); 

• Independence Steam Electric Station Ownership Agreement (“ISES Ownership 
Agreement”); and  

• Independence Steam Electric Station Operating Agreement (“ISES Operating 
Agreement”). 

                                                 
3  AECC is lessee of that part of ISES No. 2 owned by the United States Trust Company of New York, a New 

York banking corporation, in its capacity as a trustee. 
4  The other co-owners of ISES are ETEC (7.13% of Unit No. 2), EAI (31.5% of Unit No. 1); Entergy 

Mississippi, Inc. (25% of both units); Entergy Power, Inc. (14.37% of Unit No. 2); City Water and Light 
Plant of the City of Jonesboro, Arkansas (“Jonesboro”) (5% of Unit No. 1 and 15% of Unit No. 2); City of 
Conway, Arkansas (“Conway”) (2% of both units); City of West Memphis, Arkansas (“West Memphis”) 
(1% of both units); and City of Osceola, Arkansas (0.5% of both units). 

5  The other co-owners of White Bluff are EAI (57%); Jonesboro (5%); Conway (2%); and West Memphis 
(1%). 
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1. PCITSA 

AECC entered into the PCITSA with EAI on June 27, 1977.  The PCITSA provides for 

operation and scheduling specific to AECC, and for billing.  It also provides for an EAI/AECC 

Operating Committee.  On October 1, 2001, AECC and EAI restated the PCITSA and 

incorporated therein all amendments to the PCITSA.6  A copy of the restated PCITSA, 

designated Rate Schedule FERC No. 82, is attached hereto as Attachment C.   

Under the terms and conditions of the PCITSA, EAI dispatches AECC’s and EAI’s 

generation resources, including their respective shares of White Bluff and ISES, on an economic 

dispatch basis to serve the combined load obligations of EAI and AECC (including AECC’s 

opportunity sales to third parties), and wheels over its transmission system the AECC-supplied 

electric power requirements of AECC’s member cooperatives within EAI’s footprint.  EAI is 

given virtually unfettered control over and use of AECC’s resources.  In return, EAI guarantees 

the delivery of energy to meet AECC’s loads on an hourly basis from actually dispatched 

resources, and in the billing gives AECC credit for its shares of White Bluff and ISES, based on 

the actual hourly physical capability of these shares, regardless of whether dispatched.  EAI 

credits AECC for an amount of energy up to the level that AECC’s shares of White Bluff and 

ISES would have been dispatched based on an after-the-fact redispatch of only AECC’s 

resources to serve AECC’s loads.  AECC receives credit for the energy its White Bluff and ISES 

resources would have produced pursuant to such after-the-fact redispatch based, respectively, on 

the fuel costs of White Bluff and ISES, even though such energy may have actually been 

supplied by EAI from other resources. 

                                                 
6  On January 25, 2002, Entergy filed the restated PCITSA with the Commission in Docket No. ER02-839-

000.  Entergy’s filing was accepted by the Commission by a letter order dated March 11, 2002. 
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Since the PCITSA’s inception, EAI has billed AECC under the PCITSA by means of this 

after-the-fact, virtual redispatch, which reflected the basic bargain embodied in the complex of 

generation ownership and operation and transmission agreements between EAI and AECC.  

EAI’s half of that basic bargain is that EAI obtained control of the coal plants, with the right to 

integrate them into its power supply to its own advantage.  AECC’s half of the bargain is to be 

held indifferent to how EAI actually uses the units by after-the-fact redispatch.  AECC, having 

bought interests in White Bluff and ISES, is entitled to its ownership shares of White Bluff and 

ISES subject only to physical limitations or reliability concerns.  Thus, at all times, EAI is 

supposed to credit AECC with an amount of energy based on the actual, hourly physical 

capability of the units.  This concept of substituting energy when EAI’s actual operation of the 

plants differs from AECC’s needs, thereby making AECC indifferent to EAI’s  real-time 

operating decisions, is critical to the value of AECC’s co-ownership in these resources.   

2. White Bluff Agreements 

Contemporaneously with the PCITSA, AECC entered into the White Bluff Ownership 

Agreement, dated as of June 27, 1977.  The White Bluff Ownership Agreement sets forth the 

terms and conditions for the joint and undivided ownership of White Bluff.  The White Bluff 

Ownership Agreement is not on file with the Commission.  A copy of the White Bluff 

Ownership Agreement, as amended, is attached hereto as Attachment D.   

The White Bluff Operating Agreement, also dated as of June 27, 1977,7 sets forth the 

authority for management and operation of White Bluff by EAI in all respects not covered by the 

White Bluff Ownership Agreement, for the allocation of capacity and energy from White Bluff, 

for the sharing of operating costs in accordance with the parties’ ownership shares and for fuel 

                                                 
7  The White Bluff Operating Agreement was amended on October 7, 1979; August 14, 1980; August 1, 

1997; and January 2, 2001.   
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expense to be paid to EAI on a kWh basis.  The White Bluff Operating Agreement is not on file 

with the Commission.8  A copy of the White Bluff Operating Agreement, as amended, is 

attached hereto as Attachment E. 

3. ISES Agreements 

The ISES Ownership Agreement, dated as of July 31, 1979, sets forth the terms and 

conditions for the joint ownership of ISES, providing for the purchase and ownership by the 

parties of undivided interests in ISES Units No. 1 and No. 2.  The ISES Ownership Agreement is 

not on file with the Commission.  A copy of the ISES Ownership Agreement, as amended, is 

attached hereto as Attachment F.   

The ISES Operating Agreement, dated as of July 31, 1979, sets forth the authority for 

management and operation of ISES by EAI in all respects not covered by the ISES Ownership 

Agreement.  It provides for the allocation of capacity and energy from ISES, the sharing of 

operating costs in accordance with the parties’ ownership shares, and for fuel expense to be paid 

to EAI on a kWh basis.  This ISES Operating Agreement, as amended, was restated with an 

effective date of November 1, 2000.9  A copy of the ISES Operating Agreement as amended, 

designated Rate Schedule FERC No. 145, is attached hereto as Attachment G.   

                                                 
8  In a December 9, 1994 letter order in Docket No. ER94-744-000, the Commission’s Director of the 

Division of Applications concluded that while the ISES Operating Agreement was jurisdictional, the White 
Bluff Operating Agreement was not.  The rationale provided in the letter order was that the ISES Operating 
Agreement contained a provision providing that “AP&L may make available to the other participants 
energy associated with AP&L’s ownership share of Independence capacity[,]” and that the White Bluff 
Operating Agreement did not contain such a provision.   However, as explained herein, EAI does make 
energy from White Bluff available to the co-owners.  White Bluff Operating Agreement Section 4(a).  
Furthermore, EAI bills AECC for energy from White Bluff pursuant to the PCITSA.   

9  In a letter order dated December 9, 1994, the Commission accepted for filing the ISES Operating 
Agreement, with a July 31, 1979 effective date, in Docket No. ER94-744-000.  Entergy subsequently filed 
the restated version of the ISES Operating Agreement with the Commission in Docket No. ER02-277-000, 
which was accepted for filing by a letter order dated December 11, 2001.   
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B. Billing Arrangements Pursuant to the Agreements 

1. Availability of Energy to Co-owners 

When the arrangements under which EAI operates and accounts for AECC’s interests in 

the jointly-owned plants were developed, the parties had to overcome the difficulty of 

harmonizing EAI’s economic interests in the use of the units with the other owners’ individual 

economic interests in the use of the units, especially in moment-to-moment, day-to-day 

operations.  That is, they recognized that normal prudent utility practice in operating the EAI 

system would sometimes involve suboptimal dispatch of White Bluff and ISES.  Accordingly, 

since August, 1980, when the first of the White Bluff and ISES units went into commercial 

operation, through June, 2004, in accordance with the agreements, EAI has, with relatively minor 

exceptions discussed herein, credited AECC its ownership shares of the total capability of White 

Bluff and ISES in each hour without consideration of how EAI actually operated these plants.  

See Bittle Affidavit at P 23.   

Under Section 4(a) of the White Bluff Operating Agreement, “AP&L and each 

Participant shall be entitled to its proportionate share, respectively, of the net capacity and energy 

of White Bluff Plant at any given time.”  Similarly, under section 8.1 of the ISES Operating 

Agreement, each co-owner is “entitled to its Ownership share of the net capacity and energy of 

such Unit at any given time.”  Thus, if EAI does not operate the White Bluff and ISES coal units 

at their actual capability, the co-owners are still entitled to their share of energy that the units are 

capable of producing.  The energy that the units are capable of generating that is above the actual 

generation, if needed by AECC, is referred to as “Substitute Energy.”10 

 

                                                 
10  “Substitute Energy” is not a term defined in the ISES Operating Agreement.  However, as explained below, 

it is a term that has been used on bills received by AECC pursuant to the PCITSA for 24 years. 
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2.   Pricing of Energy to Co-owners 

Pricing of energy associated with the co-owners’ shares of the capacity of White Bluff 

and ISES is based on the cost of the plants’ fuel inventory.  The White Bluff co-owners each pay 

EAI the fuel costs, in accordance with Section 2(b)(v) of the White Bluff Operating Agreement:     

Participants will pay to AP&L for all KWH generated at the White 
Bluff Plant for Participants’ respective accounts (or assumed to be 
generated at the White Bluff Plant for billing purposes) on the 
basis of actual fuel costs at the White Bluff Plant and the heat rate 
of the units, assuming operation of 60% loading during summer 
test conditions.  [Emphasis supplied.] 
 

Similarly, Section 5.1 of the ISES Operating Agreement prices this energy as follows: 

Participants will pay to EAI each month for all KWH generated at 
Independence SES during the preceding month for Participants’ 
respective accounts (or assumed to be generated at the 
Independence SES for billing purposes) on the basis of Actual 
Fuel Costs of Unit 1 and Unit 2 taking into account the heat rate of 
each of the Units, assuming operation at 60% loading during 
summer test conditions. [Emphasis supplied.]   

 
In addition, Section 8.4 of the ISES Operating Agreement provides very explicitly:   

In certain circumstances where EAI may, for its overall system 
requirements, elect not to schedule generation from either or both 
of the Independence Unit No. 1 or Independence Unit No. 2 of 
Independence SES when either such Unit is capable of generation, 
EAI shall schedule and make available to the Participants who 
have Ownership Shares in any Unit not so scheduled an amount of 
energy from other of its resources in accordance with the 
requirements of such Participants equal to each Participant’s 
Ownership Share of the net capability of the Unit not so scheduled 
at the time of the election of EAI not to schedule generation from 
such Unit.  In such event, energy shall be paid for on the basis of 
the average cost per ton of the coal stockpile for the Independence 
SES and the heat rate of the relevant Unit assuming operation at 
60% loading during summer test conditions.   

As a result, the co-owners pay EAI the same price for all of the energy that is actually 

generated by the units “or assumed to be generated…for billing purposes[.]”  If the energy is not 

actually generated by the units, the co-owners then pay EAI for Substitute Energy.  The price of 
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such Substitute Energy (i.e., energy assumed to be generated by the unit) is identical to the price 

that the co-owners would pay for the kWh generated by the coal units themselves.  Having 

Substitute Energy priced at the same rate as the actual generation is the mechanism that allows 

EAI full operating control of White Bluff and ISES, while maintaining the economic benefit for 

the co-owners.  

3.   Billing of Co-owners  

 Although AECC’s entitlements to the energy from White Bluff and ISES stem from the 

White Bluff and ISES agreements, EAI bills AECC for energy from those plants pursuant to the 

PCITSA.  As Entergy itself explained when it filed its request for disclaimer of jurisdiction over 

the White Bluff and ISES Operating Agreements, the PCITSA’s pricing of Substitute Energy 

tracks Section 8.4 of the ISES Operating Agreement: 

[T]he specific terms and conditions relating to AP&L’s dispatch 
and billing of all of the jointly-owned units, including 
Independence, is specified in jurisdictional agreements already on 
file with the Commission.  To elaborate, AP&L has entered into 
coordination, interchange, and transmission agreements with the 
co-owners of the White Bluff and Independence units . . . all of 
which are on file with the Commission. [footnote citing to the 
various agreements, including the PCITSA with AECC, omitted]  
In accordance with these agreements, AP&L provides transmission 
services and coordinates operation of the jointly-owned units with 
its other resources.11 

 For the past 24 years, EAI has billed AECC pursuant to the PCITSA by means of an 

after-the-fact, virtual redispatch.  See Bittle Affidavit at PP23-24.  This concept is reflected in 

PCITSA Article V, Section 5: 

Energy.  It is the intent of both parties that all resources of both 
parties will be dispatched by EAI for maximum combined 
efficiency, and that AECC’s Resources will, on a retroactive basis, 
considering their availability on an hour-to-hour basis, be used to 

                                                 
11  Emphasis in original.  Entergy filing in Docket No. ER94-744-000 (December 30, 1993), at 4-5.     
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theoretically redispatch AECC’s load from AECC’s Resources.  
This redispatch will be the basis for the energy portion of the 
actual bills referred to in Section 1 of this Article V. 

 
 On a real-time basis, EAI simply operates its system, dispatching its own resources and 

AECC-owned resources12 as it sees fit.  The billing to AECC is based on an after-the-fact 

redispatch of AECC’s resources.  In accordance with the PCITSA, there is a determination made, 

on an hour-by-hour basis, of (i) what the capabilities of AECC’s resources (including White 

Bluff and ISES) were; (ii) what AECC’s load was after accounting for AECC’s sales, losses, 

purchases from third parties, and fixed generation (such as AECC’s hydro generation); and (iii) 

the amount of energy AECC would have taken from each AECC resource.  Article II, Section 17 

of the PCITSA provides that the “capability of AECC Owned Resources shall be net generating 

capability based on tests conducted in accordance with approved Entergy Corporation capability 

rating plant testing procedures.”   

 When the capabilities of AECC’s ownership shares of White Bluff and ISES equal or 

exceed AECC’s requirements (i.e., its load), but EAI operates those resources at a level less than 

AECC’s requirements, EAI substitutes from its own system that energy not generated at AECC’s 

resources.  In such case, EAI is supposed to charge AECC the same rate per MWh as if the 

energy had been generated at AECC’s resources.  As explained above, this energy is supposed to 

be priced exactly the same to AECC as if the energy had been generated at AECC’s resources.  

As a result, AECC is supposed to be indifferent to Entergy’s dispatch decisions.  This charge as 

related to both White Bluff and ISES has appeared on AECC’s bills for the past 24 years as 

                                                 
12  Pursuant to the PCITSA, “AECC Resources” includes both (i) AECC Owned Resources, defined as “the 

electric generating facilities owned by AECC (including AECC’s share of power and energy in any jointly 
owned facilities) located within the EAI Load Control Area and which are available for dispatching by 
EAI”; and (ii) AECC Other Resources, defined as “the electric generating facilities owned by AECC 
outside the EAI Load Control Area or capability purchased by AECC from EAI or others and which are 
available for scheduling by EAI.”  PCITSA, Article II, Sections 1, 2 and 3.   
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“Substitute(d) Energy When Unit(s) Were Available But Not Loaded.”  See Bittle Affidavit at P 

26; see also Attachment H at 5 (January 1986 bill), Attachment I at 5 (June 2004 bill).  The same 

process and calculation is applied to each of AECC’s resources under Entergy’s dispatch control.   

   Pursuant to PCITSA Exhibit E, Redispatching Principles (No. 7), if AECC’s 

requirements exceed the total capability of all of AECC’s resources, regardless of how EAI 

operated the units, AECC is deemed to have purchased “Replacement Energy” from EAI.  EAI is 

not obligated to provide Replacement Energy that exceeds AECC’s installed capacity in the EAI 

area.  Article III, Section 5 of the PCITSA provides that Replacement Energy to AECC “will be 

billed to AECC and paid for at the following rate:   

  Energy generated by EAI: 

The incremental production cost per kilowatt hour 
of EAI during the transaction plus 2 mills per kWh 
off-peak and 3 mills per kWh on-peak. 

  Energy purchased by EAI, if necessary, for sale hereunder: 

Purchase price per kilowatt hour of power and 
energy plus 2 mills per kWh off-peak and 3 mills 
per kWh on-peak.” 

 The price differential between Replacement Energy and Substitute Energy is substantial.  

In June, 2004, for instance, Replacement Energy was priced at $58.65/MWh, while Substitute 

Energy for the coal units was priced at a weighted average of $14.08/MWh.  See Bittle Affidavit 

at P 37. 

4. Provision of Information to Co-owners 

From the time the White Bluff and ISES plants went into commercial operation until 

around January 2000 AECC was able to get information regarding the output and capability of 

the plants directly from EAI’s dispatcher and from the plants. Around the January 2000 time-

frame, EAI provided AECC and the other co-owners information regarding the output of White 
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Bluff and ISES in real time or near real time.  The information over the last several years has 

been provided via an electronic “bulletin board” referred to as the Co-owner Delivery System.  

The information included on an hour-by-hour basis historic use, current use and projected use of 

the jointly owned coal units.  This information is critical to AECC because it enables AECC to 

know what resources it has available to serve its load, what resources it may need to procure, and 

what excess energy it may have to sell on the market.   

C. Events Leading to Complaint  

 AECC first learned that EAI intended to change the availability and pricing of energy to 

AECC, by changing the way it determines “availability” of coal plants jointly owned by EAI and 

other Entergy affiliates and AECC (and others), at a meeting held on June 23, 2004.  At that 

meeting, EAI representatives stated that effective July 1, 2004, for billing purposes, EAI would 

no longer base the billing on the units’ physical capability.  Instead, EAI would limit the plants’ 

capabilities deemed “available” to AECC to the actual generation outputs as determined by EAI 

to meet system load.  Under EAI’s newly announced scheme, then, if AECC’s requirements are 

higher than the actual generation dispatched out of its resources by EAI, EAI deems Substitute 

Energy to be unavailable, and AECC would be pushed up its economic stack of resources to the 

next highest cost resource.  In hours when this effective reduction of AECC’s owned capacity 

diminishes AECC’s resources to a level below its load requirements, EAI will charge AECC for 

Replacement Energy.   

 The readily calculable cost to AECC of EAI’s new practice takes two forms.  First, 

AECC is forced to increase its utilization of more expensive resources than its ownership shares 

in White Bluff and ISES.  Second, EAI now charges AECC for higher-priced Replacement 

Energy instead of Substitute Energy.  EAI indicated that the only exception to this new method 

of defining billing capability of AECC’s coal resources would be in the event that EAI limited 
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the actual generation outputs of the White Bluff or ISES units for economic reasons.  AECC is 

unsure if the term “economic reasons” is intended to include Entergy’s economic benefit from 

selling transmission services to third parties.  In any event, in case of reductions for “economic 

reasons,” EAI would continue to treat the capability of the plants as it has for the last 24 years. 

 Additionally, on or about July 3, 2004, EAI stopped providing hour-ahead operating 

information about jointly owned units to the non-operating co-owners.  See Bittle Affidavit at P 

46.   

EAI asserted at the June 23rd meeting and in subsequent meetings and conversations (but 

never in writing) that it would no longer be economic to continue to provide all the energy 

associated with jointly-owned capacity at coal inventory prices for several reasons.  First, it was 

alleged that greatly increased purchases by other Entergy operating companies from Qualifying 

Facilities (“QFs”)13 is causing EAI to back down the jointly-owned units.  Another cited cause 

was an alleged increasing level of mismatches between independent power producers’ (“IPPs”) 

schedules and their ramping behavior.  The other reasons cited by EAI were admitted by EAI not 

to be new issues.  EAI raised its longstanding concerns about the need to follow swings in load 

such as the Nucor Steel load served by AECC’s member, Mississippi County Electric 

Cooperative, Inc.; the purchasing practices of the co-owners, including AECC; and the effect of 

alleged transmission constraints on its ability to dispatch from White Bluff and ISES.  See Bittle 

Affidavit at P 42.   

D.   Dispute Resolution Attempts 

 On June 24, 2004, AECC sent a letter on behalf of all of the co-owners to the President 

and CEO of EAI, Hugh McDonald, protesting EAI’s proposed action as inconsistent with the 

                                                 
13  QFs include cogeneration and small power production facilities.  See Public Utility Regulatory Policies Act 

of 1978 (“PURPA”), 16 U.S.C. § 824a-3. 
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PCITSA and the White Bluff and ISES Operating Agreements, and requesting a meeting of the 

Operating Committee, established pursuant to the PCITSA.  AECC further requested that EAI 

provide in writing the basis for EAI’s position with all data which supported EAI’s decision to 

change EAI’s interpretation of the agreements.  A copy of this letter is attached as Attachment J.  

Despite the request in the June 24, 2004 letter that EAI delay implementation of its proposed 

changes, EAI determined to forge ahead with a July 1, 2004 implementation date.  AECC staff 

met with representatives from EAI and Entergy and the other co-owners on several occasions 

following EAI’s sudden announcement of the change, in an attempt to resolve the matter.  AECC 

representatives met with representatives of EAI (and Entergy) as well as the other co-owners on 

July 9, 2004 (see Bittle Affidavit at PP 47-51), July 13, 2004 (see Bittle Affidavit at P 52), 

August 27, 2004 (see Bittle Affidavit at P 38), and October 7, 2004 (see Bittle Affidavit at PP 

59-60).  Although Entergy representatives further discussed at these meetings their stated reasons 

for the sudden change and proposed different means of settling the matter, there was no 

resolution of the matter.  This held true as well for a meeting of the chief executive officers that 

was held at AECC’s request, in accordance with the PCITSA14 on August 10, 2004 (see Bittle 

Affidavit at P 55).  Additionally, although AECC has on several occasions requested written 

documentation explaining and supporting the new billing methodology, AECC has to date not 

received all of the requested data.  See Bittle Affidavit at PP 55-58. 

 In addition to the June 24, 2004 letter, AECC protested the announced change in writing 

on several occasions:  in letters dated July 23, 2004 (see Attachment K), August 18, 2004 (see 

Attachment L), and September 16, 2004 (see Attachment M).  The only written response AECC 

has received is the June 28, 2004 letter from EAI.  See Bittle Affidavit at PP 45, 58; Attachment 
                                                 
14  Article VII, Section 1 of the PCITSA provides that “[i]f the Operating Committee is unable to agree on any 

matter coming under its jurisdiction, that matter shall be referred to the chief executives of the parties or 
their designated representatives.” 
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N.  The only other written communication AECC received from EAI was an August 6, 2004 

facsimile containing a confidential settlement proposal, which ultimately was unacceptable to 

AECC. 

 On August 12, 2004, AECC received its bill for energy supplied from the AECC owned 

resources including White Bluff and ISES during the month of July, 2004.  See Attachment O.  

AECC paid the July 2004 bill in full, under protest, on August 16, 2004.  AECC received its 

August 2004 bill on September 14, 2004, and paid this bill in full, again under protest, on 

September 15, 2004.   

 In accordance with Rule 206(b)(9), AECC states that it has not used the Commission’s 

Enforcement Hotline, Dispute Resolution Service, or tariff-based dispute resolution mechanisms.  

For the last several months, AECC has attempted to use the informal dispute resolution 

procedures that are part of the PCITSA.  However, as detailed above, these efforts have been 

unproductive.  Although EAI agreed to meet and “discuss” its new methodology with AECC, the 

discussions have been one-sided, and EAI did not even agree to delay its implementation of the 

new methodology, despite having given AECC only seven days notice.  Additionally, to date, 

EAI has not put anything in writing which explains the new billing and pricing methodology or 

provides support or documentation for it.  Given these circumstances, AECC has concluded that 

it would be neither appropriate nor sensible to seek the assistance of the Commission’s Dispute 

Resolution Service.   

V. COMPLAINT 
 

Fundamentally, EAI is trying to cut the heart out of the bargain that AECC and EAI 

struck when AECC agreed to buy ownership interests in plants then under construction by EAI.  

The relevant aspect of that bargain was simple:  each party would shoulder the burdens of 
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ownership of its share of each specific unit and enjoy the benefits, if any, of those specific units.  

In addition, EAI was given control of the units and permitted to extract whatever additional 

system benefits it could from that control, provided only that AECC would be credited with 

energy equivalent to the units’ capability, regardless of the outcome of EAI’s uses of the units 

for system purposes.  EAI benefits substantially from these arrangements.  In addition to having 

real-time control over AECC’s shares of White Bluff and ISES, as well as over AECC’s other 

generating units in EAI’s control area, EAI retains, along with control of the system, significant 

market information as to how the system is being operated. This provides Entergy flexibility in 

the way the units are scheduled within the Entergy system.  Furthermore, if there is energy that is 

more economical than that produced by the units, the units’ output can be reduced, and EAI can 

sell the Substitute Energy to the co-owners at a profit.  For instance, EAI over the years has had 

the opportunity to sell nuclear-generated energy to AECC at a coal-based price.  See Bittle 

Affidavit at P 25. 

AECC assumed the risks associated with ownership of the specific assets that it 

purchased, but not risks associated with EAI’s integration of the units into Entergy’s system.  

EAI assumed those risks along with the power to operate the units without regard to AECC’s 

system requirements.  EAI’s new pricing scheme, by conditioning AECC’s credit for its 

ownership interests on the outcome of EAI’s integration of the units into Entergy’s system, 

attempts to shift precisely this kind of risk back to AECC.  AECC invested heavily in these 

contracts.  In fact, owing to the financial distress of AP&L at that time, AECC agreed to pay 

EAI’s predecessor an additional $1.75 million (half at closing, half by January 2, 1978) to help 

get White Bluff up and running.  See White Bluff Ownership Agreement, Section 1(c)(vii); 

Stipulation of Procedures for Implementing Section 6(f) of the White Bluff Ownership 
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Agreement (September 1, 1980).  Yet EAI’s current actions would severely diminish the value of 

AECC’s White Bluff (and ISES) ownership shares. 

EAI has inflicted two types of harm cognizable under the FPA on AECC.  First, the re-

pricing scheme has resulted in a dramatic, nonconsensual and unauthorized increase in EAI’s 

charges to AECC for energy furnished pursuant to the agreements.  EAI has eliminated most of 

the Substitute Energy credited to AECC at coal inventory prices, and instead is now billing 

AECC for this energy at either the price of AECC’s higher cost resources or at a Replacement 

Energy price based on EAI’s incremental price.  As a result of this change, EAI has over-billed 

AECC approximately $400,000 for the month of July, 2004, approximately $585,000 for the 

month of August, 2004, and approximately $286,000 for the month of September, 2004.  See 

Bittle Affidavit at P 71.   

Second, and more insidiously, EAI’s scheme, if left in place, will virtually disable AECC 

from using its ownership shares of White Bluff and ISES to compete with Entergy for sales, and 

from making sales or purchasing energy in the wholesale market to substitute for energy from 

those units.  EAI’s new scheme deprives AECC of its former certainty regarding the quantity of 

its resources in a given hour, and, thus, of any certainty about the relationship between its loads, 

its resources, and the cost to serve its load.  Without certainty in this regard, AECC cannot 

determine how much energy it will have available to make opportunity sales in a given hour, or 

whether energy available for purchase could economically replace energy that would otherwise 

be sold to AECC by EAI under the PCITSA.   

AECC has attempted to mitigate the damage inflicted by EAI’s actions by continuing to 

operate as if EAI’s new methodology were not in effect.  In this way, much of the harm to AECC 

is captured in the calculation of overcharges under the PCITSA.  However, the full extent of the 
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harm inflicted by EAI’s actions if those actions were permitted to stand, while difficult to 

calculate, would likely exceed an amount calculable as overcharges, since that harm includes 

adverse effects on AECC’s ability to compete, both as buyer and seller, in generation markets.  

See Bittle Affidavit at PP 10, 77-79.   

A. EAI’s Unilateral Decision to Change the Method of Charging AECC 
for Energy Under Its Contracts Is a Breach of the PCITSA and the 
White Bluff and ISES Agreements.  

EAI’s unilateral, unconsented change in the manner in which AECC’s ownership 

interests in White Bluff and ISES are treated under the PCITSA and the White Bluff and ISES 

Operating Agreements constitutes a breach of each of those contracts, which the Commission 

should remedy by ordering EAI to revert to the former, contracted-for practice and to refund the 

difference between charges it is now rendering based on its new practice and those it should have 

made. 

1. The Agreements Entitle AECC to White Bluff and ISES 
Energy in the Quantities and at the Prices that Have 
Prevailed for 24 Years.  

The ISES Operating Agreement plainly entitles AECC to amounts of energy equal to its 

ownership share of the capability of the units, priced at a rate based upon the units’ coal supplies.  

Section 8.1 provides that each co-owner is “entitled to its Ownership Share of the net capacity 

and energy of each Unit at any given time.”  Section 5.1 provides for pricing of energy not 

actually generated by the ISES units but “assumed to be generated at the Independence SES for 

billing purposes.”  Section 8.4 makes it crystal clear that the circumstance contemplated in 

Section 5.1 arises when EAI,  

for its own overall system requirements, elect[s] not to schedule 
Independence SES generation, EAI shall schedule and make 
available to the other participants energy from other of its 
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resources in accordance with the requirements of each Participant 
to fully utilize its ownership interest in Independence SES.  

Operations such as adjusting generation levels to accept energy imports and ramping for 

schedule changes have been a part of day-to-day system operation since the time electric utilities 

were first interconnected.  Accordingly, the term “overall system requirements” in the agreement 

certainly contemplates such operations.  That section also states clearly that such energy shall be 

priced at a rate based on the cost of the plant’s coal pile.   

EAI now takes the position that when it under-schedules ISES to meet its system 

requirements, it need no longer provide energy at the coal inventory price to make up the 

difference between the units’ capabilities and the amounts of energy that EAI dispatches out of 

themBecause EAI has deemed the capability of the plants to be the actual output of the plants, 

EAI has effectively eliminated the category of Substitute Energy.  EAI now prices what it has 

always billed as Substitute Energy at either the rate of a more expensive AECC generation 

resource (if available), or at the same rate that it has always priced energy sold to AECC when 

AECC’s load exceeds the actual capability of its resources, i.e., at the “Replacement Energy” 

price.  This re-pricing of Substitute Energy is flatly inconsistent with the plain pricing provisions 

of the ISES Operating Agreement and, unless otherwise excused, is a material breach of the 

agreement.   

The earlier White Bluff Operating Agreement has been treated by the parties for billing 

purposes in precisely the same manner as the ISES Operating Agreement for 24 years.  See Bittle 

Affidavit at P 26.  The White Bluff Operating Agreement, which preceded the ISES Operating 

Agreement by three years, contains the same provisions entitling each co-owner “to its 

proportionate share, respectively, of the net capacity and energy of White Bluff Plant at any 

given time,” (Section 4(a)), and for pricing of energy not actually generated by the White Bluff 
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units but “assumed to be generated at the White Bluff Plant billing purposes” to make up for 

under-scheduling of the units (Section 2(b)(v)).  Admittedly, the White Bluff Operating 

Agreement does not contain a provision corresponding to Section 8.4 of the ISES Operating 

Agreement, clarifying the parties’ intent to hold non-operating owners indifferent to EAI’s 

dispatching decisions by crediting them with the full capabilities of their ownership interests in 

the units.  However, the practice over the last two decades has confirmed that, in fact, this was 

the parties’ intent, and, therefore, the meaning of the contract that should continue to be given 

effect. 

AECC’s PCITSA, developed contemporaneously with the White Bluff Operating and 

Ownership Agreements, three years before the ISES Operating Agreement, was intended to give 

effect to the White Bluff Operating Agreement’s provision for after-the-fact redispatch.  Article 

V, Section 5 provides for such redispatch and distinguishes explicitly between the circumstance 

where energy is “assigned to AECC from AECC Owned Resources on redispatch, and not 

generated at AECC Owned Resources” (subsection (a)(ii)) and where “energy used by AECC on 

redispatch for which AECC did not have sufficient AECC Resources available” (subsection (c)).  

In the first circumstance, the PCITSA provides for the same coal inventory pricing as for under-

schedules under Section 2(b)(v) of the White Bluff Operating Agreement and Sections 5.1 and 

8.4 of the ISES Operating Agreement.  In the second, the PCITSA provides, under the rubric of 

“Replacement Energy,” for a price based on EAI’s incremental cost.  Again, the proof that the 

parties’ intent was to protect non-operating co-owners from the consequences of under-

scheduling by EAI, with whom they entrusted dispatch of their shares of the plants, is that since 

August, 1980, all of AECC’s interests in all the units it co-owns with EAI have been treated 

consistently with the very plain mandate of Section 8.4 of the ISES Operating Agreement.   
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Even if the language of the agreements were not determinative, EAI’s own past 

performance would be.  For the past 24 years, EAI has charged AECC for Substitute Energy 

when EAI operates the AECC-owned Resources at levels lower than the capabilities of the 

plants.  See Bittle Affidavit at PP 23, 26.  Before July 1, 2004, EAI never deemed the capability 

of the plants to be only that level at which EAI chose to operate them.  A party’s own 

interpretation of a provision by its longstanding performance of that provision is telling evidence 

of what the parties intended so long as that interpretation is not contrary to the words of the 

contract.  See Seminole Electric Cooperative, Inc. v. Florida Power & Light Co., 53 FERC 

¶ 61,026 (1990) (rejecting company’s new interpretation of a clause of an interconnection 

contract as allowing it to charge for system O&M costs instead of project-specific O&M costs, 

since company’s new interpretation was contrary to its prior course of conduct under the 

contract). 

Finally in 1993, Entergy explicitly confirmed “that the Replacement Energy provision of 

the PCITSA anticipates” that “Replacement energy is available to AECC from AP&L under the 

PCITSA Article III, Section 5 only to replace generation out of service due to emergency or 

planned maintenance.”  See Bittle Affidavit at P 35, Attachment P at 2 (emphasis supplied).  This 

statement makes very clear that pursuant to the PCITSA, EAI is to sell AECC Replacement 

Energy only under very specifically identified circumstances, i.e., when generation plants are out 

of service due to emergency or planned maintenance.  The PCITSA does not allow EAI to sell 

AECC Replacement Energy under the broad range of circumstances EAI is now asserting causes 

it to limit the output of the generation plants.   
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2. EAI’s Change in Treatment of White Bluff and ISES 
Energy Amounts to an Impermissible Amendment of 
the Agreements. 

EAI’s change of method for determination of billing capabilities for White Bluff and 

ISES, were it consented to, would constitute an amendment to these agreements.  By effecting so 

fundamental a change in the agreements without its counterparties’ consents, EAI has broken and 

continues to break its agreements with AECC and ETEC.  

EAI cannot deny that its new practice regarding the availability and pricing of energy 

associated with White Bluff and ISES represents a material change in practice under the 

contracts.  Indeed, its short-fused notification of AECC that it had determined to make the 

change seemed to be premised on a recognition that it would be perceived as a significant one.  

Neither the ISES Operating Agreement nor the White Bluff Operating Agreement permits 

unilateral amendment.  Both provide for amendment “by and only by a written instrument duly 

executed by each of the parties hereto.”  ISES Operating Agreement Section 12.6 and White 

Bluff Operating Agreement Section 10(i).  The PCITSA, on the other hand, reserves for EAI (as 

well as AECC) “the right to unilaterally seek amendments, changes and increases in the rates and 

charges set forth herein, in accordance with law, from any State or Federal regulatory body 

having jurisdiction thereof.”  Article VIII, Section 1.  What EAI has done, however, is to 

unilaterally change essential terms and conditions of the PCITSA, but not in accordance with 

law.  If EAI wanted to modify how it classifies and charges AECC for energy under the 

PCITSA, it had the right to file with this Commission seeking such a change in the PCITSA.  

EAI also certainly had the right to enter into negotiations with the co-owners to change the White 

Bluff and ISES Operating Agreements.  It did not have the right, however, simply to implement 

the change unilaterally, without the written consent of AECC and/or a change in the agreements 

that are rate schedules on file with this Commission. 

200410255030 Received FERC OSEC 10/25/2004 02:14:00 PM Docket#  EL05-15-000



 27

EAI claims that its new practice does not constitute a change in the agreements at all.  See 

Attachment N.  Instead, it has told AECC that it does not “elect” (as the term is employed in 

Section 8.4 of the ISES Operating Agreement) to under-schedule the jointly owned units when it 

does so to accommodate Entergy’s QF purchases in Texas and Louisiana, to cope with IPPs’ 

generation imbalances, to follow fluctuating load or to contend with transmission constraints.  

See Bittle Affidavit at PP 42, 48-49, 52.  Therefore, the argument goes, under those increasingly 

prevalent circumstances, EAI is not obliged to provide Substitute Energy in the fashion 

prescribed by the agreements and past practice.  Similarly, EAI claims that it is merely 

reinterpreting the term “availability” in Article V, Section 5 of the PCITSA, such that the jointly 

owned coal units will no longer be deemed “available” under circumstances in which EAI does 

not “elect,” but is “forced” to under-schedule them.  And this is said to be the circumstance 

whenever White Bluff and ISES are under-scheduled except when EAI “elects” to do so to 

accommodate an economy purchase for itself.   

This argument does not withstand scrutiny.  First, by declaring availability to be actual 

output, EAI’s change effectively eliminates the category of Substitute Energy.  As a practical 

matter, EAI’s interpretation renders nugatory the provisions of the agreements under which co-

owners have previously been insulated from EAI’s operating decisions by what EAI bills as 

Substitute Energy.  It should be rejected on this ground alone because the law disfavors such 

interpretations.  Seminole Electric Cooperative, Inc. v. Florida Power & Light Co., 53 FERC ¶ 

61,026, at p. 61,102 (1990). 

Second, as EAI itself admits, its new interpretation overturns 24 years of practice under 

the agreements.  A party’s performance of a contract provision, if consistent with the language of 
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the contract, is regarded as compelling evidence of the intent of the provision.  Id.  EAI’s 

performance under these agreements is all the more telling for its longstanding. 

Third, EAI has told AECC that its new interpretation of “availability” only applies to the 

White Bluff and ISES units, not to AECC’s gas units subject to EAI’s dispatch. See Bittle 

Affidavit at P 39.  There is nothing in PCITSA Article V, Section 5 to support any such 

distinction, which betrays the arbitrariness of EAI’s reinterpretation. 

Fourth, as explained above, in a 1993 settlement agreement with AECC, Entergy 

explicitly confirmed that pursuant to the PCITSA, EAI is to sell AECC Replacement Energy 

only under very specifically identified circumstances, i.e., when generation plants are out of 

service due to emergency or planned maintenance.  Specifically, Entergy agreed “that the 

Replacement Energy provision of the PCITSA anticipates” that “Replacement energy is 

available to AECC from AP&L under the PCITSA Article III, Section 5 only to replace 

generation out of service due to emergency or planned maintenance.”  See Bittle Affidavit at P 

35, Attachment P at 2 (emphasis supplied).   

Fifth, as is discussed in greater detail below, EAI’s reinterpretation virtually eliminates 

AECC as a competitor for sales and purchases of energy.  By depriving AECC of the certainty 

about the availability and cost of energy associated with its White Bluff and ISES ownership 

shares that Substitute Energy provided, EAI has disabled AECC from selling energy surplus to 

its members’ needs to third parties from its most competitive resources or from purchasing more 

economical energy to displace energy from those resources.  See Bittle Affidavit at PP 77-79.  

AECC recognizes that, in many circumstances, the fact that a party’s interpretation of a contract 

disadvantages its counterparty competitively would not be considered particularly persuasive 

evidence that the interpretation is at odds with the parties’ intent.  In this case, however, the 
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competitive disability worked by the interpretation is so significant, that it is compelling 

evidence that the deal as reinterpreted by EAI is not the deal that AECC made.   

Sixth, and most fundamentally, EAI’s reinterpretation would undo the balancing of 

interests between EAI, as operator of the units, and the non-operating owners that permitted the 

latter to purchase interests in the units prudently in the first place.  EAI’s new interpretation of 

“availability” deprives the non-operating owners of any insulation from the consequences of 

EAI’s (or Entergy’s) integration of the units into its system.  In effect, AECC is being told 

decades after it bought into these units that, after all, it purchased generation resources subject to 

all manner of risks associated with EAI’s use of the units, not the capacity and associated energy 

that it thought it had bought subject only to physical unavailability of the units.  EAI’s 

reinterpretation ignores the bedrock premise of these agreements:  that EAI’s operation of the 

units to serve its system needs would sometimes be at odds with the co-owners’ interest in a 

supply of energy constrained only by the operating capability of the assets they bought.  EAI’s 

interpretation reads out of the contracts the balance struck by the after-the-fact redispatch 

provisions.   

EAI’s exception to its new interpretation for under-scheduling to accommodate its 

economy purchases only emphasizes the interpretation’s destructive effect on the basis of the 

parties’ bargain. AECC has no practical, objective means of verifying the purposes of under-

schedules of White Bluff or ISES in any particular hour.  This difficulty has been compounded 

by EAI’s discontinuance of a longstanding mechanism for disseminating real-time and nearly 

real-time information regarding operation of the units.  At this point, AECC would simply have 

to accept whatever explanation EAI chooses to give for under-scheduling of the units.  

Moreover, even if AECC had some means of verification, it would likely be highly imperfect in 
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view of the quantity and complexity of the relevant operating information on a system the size of 

Entergy’s.  It does not impugn EAI’s integrity in the least to observe that no prudent utility 

would subject an appreciable portion of the value of its ownership interest in electric generation 

to a competitor’s interpretation of complex, and often ambiguous, operational circumstances.  

And AECC did not do so.  It bargained for protection against just this sort of risk in the form of 

the after-the-fact redispatch provisions of the PCITSA and the White Bluff and ISES Operating 

Agreements. 

3. EAI’s Refusal to Provide Written Documentation and 
Support for Its Changed Methodology Is a Further 
Breach of the Agreements.  

 In addition to changing the methodology for determining the availabilities of the units, 

and thereby the methodology for charging AECC for energy, EAI has broken the agreements by 

withholding from AECC information regarding this change in methodology.  ISES Operating 

Agreement Section 11.4 requires EAI to inform ISES co-owners of significant matters with 

respect to the operation of ISES.15  EAI has failed in this responsibility and refused to provide a 

written description of the new billing methodology employed by EAI or the worksheets prepared 

by EAI in support of its billing.  AECC’s latest formal request was contained in its letter dated 

September 16, 2004.   See Attachment M, which remains unanswered. 

                                                 
15   Section 11.4 of the ISES Operating Agreement provides:  “EAI shall keep Participants informed of all 

matters EAI deems significant, in its reasonable judgment and in accordance with good utility practices, 
with respect to operation or maintenance of Independence SES and when practicable in time for 
Participants to comment thereon before decisions are made, and shall confer with Participants during the 
development of any of EAI’s proposals regarding such matters when practicable to do so.  Upon request of 
any Participant, EAI shall furnish or make available with reasonable promptness and at reasonable times 
any and all other information relating to such matters.  
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4. EAI’s Unilateral Action Ignored a Long History of 
AECC’s Responsiveness to Real Operational Concerns 
Voiced by EAI. 

EAI’s decision to change the way it administers AECC’s contracts by changing the way it 

allocates energy from the jointly owned plants was made unilaterally by EAI, without any input 

from AECC, and with only seven days notice.  This action ignored a long history of AECC’s 

responsiveness to real operational concerns raised by EAI.   

The PCITSA recognizes that operational constraints at White Bluff and ISES have to be 

taken into account.  PCITSA Exhibit E, Redispatching Principles (No. 3).  It also provides for an 

Operating Committee to deal with any such issues, among others, that may arise under the 

contract.  Article VI.  Similarly, the White Bluff and ISES Operating Agreements provide that 

the Participants will cooperate with each other in all activities relating to White Bluff and ISES.  

See, Section 10(h) of the White Bluff Operating Agreement and Section 11.5 of the ISES 

Operating Agreement.   

AECC and EAI have a history of working out, or at least discussing, operational issues 

that are said to affect the operation of the White Bluff and ISES units.  See Bittle Affidavit at PP 

61-69.  One such issue arose in February, 1997, when EAI complained that AECC’s across-the-

hour schedule changes were causing problems when the magnitude of those schedule changes 

contributed to a need for EAI to change its generation faster than the coal plants’ ramp rate.  

After discussing the issue thoroughly, AECC concluded that EAI’s concerns were valid and 

agreed to operating guidelines setting target limitations on its scheduling and on maintaining 

minimum loading of the White Bluff and ISES plants.  See Bittle Affidavit at P 63. 

As another example, in the summer of 1998, EAI experienced difficulty getting its rail 

carrier to deliver coal to the White Bluff and ISES plants.  AECC acquiesced in EAI’s 

implementation of a burn profile which limited the amount of energy that the co-owners could 

200410255030 Received FERC OSEC 10/25/2004 02:14:00 PM Docket#  EL05-15-000



 32

get in non-peak hours.  AECC subsequently got coal delivered by barge.  See Bittle Affidavit at 

P 64.  In September, 1998, EAI declared reductions in the maximum dependable capability of the 

power plants based on operation, not tested limits.  EAI continues to use summer operating limits 

that are below the maximum dependable capability.  Without waiving its right to enforce the 

contracts’ requirements in this regard, AECC’s response has been to request that EAI as unit 

operator take the necessary steps to ensure that the plants can operate at their tested capabilities.  

See Bittle Affidavit at P 65.     

In May, 2000, EAI began claiming that transmission constraints were limiting the coal 

units and began reflecting those limits in the after-the-fact redispatch.  EAI’s initial claims 

identified a plausible nexus between specific transmission problems and prudent, safe use of the 

plants in some instances.  AECC recognized that transmission constraints of this kind could 

qualify as “operating constraints which limit the available of the plant to the EAI dispatcher” as 

provided in the PCITSA Redispatching Principles.  However, when it became clear that EAI 

might include transmission constraints that did not directly and unavoidably limit the safe 

operation of the plants, AECC informed EAI that it did not agree with such a broad limitation on 

the plant.  AECC was concerned that transmission limitations could be caused by Entergy itself, 

either by over-selling transmission service to others or by scheduling large amounts of economy 

energy for Entergy’s own use.  However, the extent of the overcharged caused by EAI’s 

“interpretation” has not to date justified the burden and expense involved in litigation.  See Bittle 

Affidavit at P 68.   

In light of this history of discussion and cooperation, which AECC has viewed as an 

obligation under the agreements, EAI’s announcement of its unilateral, fundamental change in 
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the after-the-fact redispatch only seven days before it implemented it—plus its subsequent 

refusal to document the alleged bases for the changes—is all the more troubling.  

B. EAI’s Adoption of a New Rate for Substitute Energy Effectively 
Violates the Filed Rate Doctrine.  

 As explained above, EAI bills AECC for energy from the White Bluff and ISES plants 

pursuant to the PCITSA.  Pursuant to PCITSA, EAI has always billed AECC for Substitute 

Energy to make up for under-schedules of the White Bluff and ISES units in the after-the-fact 

redispatch provided for in all the relevant agreements.  PCITSA Article V, Section 5; PCITSA 

Exhibit E.  In accordance with the PCITSA (as well as the White Bluff and ISES Operating 

Agreements) this energy has been priced at a rate based on the costs of the plants’ coal 

inventories.  Since July 1, 2004, EAI has made Substitute Energy unavailable, which forces 

AECC to bear the cost of more expensive resources, either AECC resources or purchases from 

EAI as Replacement Energy at a rate based on EAI’s incremental cost.  EAI has begun charging 

AECC a rate for this energy that is different from that provided in the PCITSA.   

 This new, higher rate that EAI is charging, and the changed after-the-fact redispatch 

practice from which it results are at variance with the provisions of the rate schedules on file 

with this Commission.  Under the filed rate doctrine, EAI has no legal right to change the after-

the-fact redispatch methodology and charge AECC these new rates.  “In short, under the filed 

rate doctrine, once rates have been accepted for filing under FPA § 205, utilities must adhere to 

those rates absent a waiver.”  State of California v. FERC, 383 F.3d 1006, 1012 (9th Cir. 2004), 

citing Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571, 577 (1981).  See also, Montana-

Dakota Utils. Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246, 251-52 (1951) (articulating filed 

rate doctrine as applied to the power industry). 
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 EAI’s increase in the rates charged to AECC under the PCITSA thwarts the following 

purposes of the filed rate doctrine:  (1) preservation of the Commission’s jurisdiction over the 

justness and reasonableness of rates (see, Arkla v. Hall, 453 U.S. 571 at 577-78, citing City of 

Cleveland v. FPC, 525 F.2d 845, 854 (D.C. Cir. 1976) (“preservation of the agency’s primary 

jurisdictions over reasonableness of rates and the need to insure that regulated companies charge 

only those rates of which the agency has been made cognizant”); and (2) the ability of wholesale 

customers to plan their activities (see Electrical District No. 1 v. FERC, 774 F.2d 490, 493 (D.C. 

Cir. 1985) (“wholesale purchasers of electricity cannot plan their activities unless they know the 

cost of what they are receiving, particularly if they are retailers, who must calculate their 

appropriate resale rates. . .”).   

C. EAI’s Unilateral Change in the After-the-fact Redispatch Is Unjust 
and Unreasonable and Unduly Discriminatory on Account of Its 
Anticompetitive Effects.  

 If EAI succeeds in reducing “available” capacity of AECC’s most competitive generation 

resources’ actual generation, EAI will virtually eliminate AECC as a competitor in the wholesale 

market.  EAI’s reinterpretation has put AECC in a position of attempting to manage against two 

unknowns:  the amount of generation that will be available and the price of Replacement Energy. 

 In actual operation of the units the generation is not known until after the fact.  Because 

AECC does not know the amount of generation EAI will choose to make available until after the 

hour, it cannot make decisions regarding the need to purchase or sell to or from the wholesale 

market.  EAI’s decision to reduce the provision of information to the co-owners regarding the 

level of generation from White Bluff and ISES, in conjunction with its implementation of the 

new pricing scheme, has aggravated the anticompetitive nature of EAI’s actions.  EAI has 

responded to AECC’s requests that EAI continue providing, as it has done for years, information 

on the level of generation (i.e., by means of the “Co-owners Delivery System”) by stating that it 
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does not know until the hour is over what the level of generation will be, and by arguing that 

providing such information to the co-owners could make matters worse because the co-owners 

could use the information to make purchases from the wholesale market.  According to EAI, the 

purchases by the co-owners would then cause EAI to vary the output of White Bluff and ISES 

even more.  See Bittle Affidavit at P 78.   These claimed defenses simply try to shift the focus 

away from the anticompetitive nature of EAI’s actions.  However, it is clear that EAI’s unilateral 

decision to deem the “capability” of White Bluff and ISES as the actual output – in conjunction 

with its decision to stop providing the co-owners with information about the actual output of the 

plants – serves to disadvantage the co-owners, competitors of EAI.  In contrast, EAI’s wholesale 

affiliate, EMO, as the entity that dispatches the units, of course has this information in its 

possession.  As AECC understands it, EMO is also at least one of the corporate entities that 

Entergy uses to participate in the markets from which AECC is being excluded. 

 Even if EAI makes the energy available at the EAI incremental cost, and even if that 

price were competitive, such cost is not known until after the month is over.  The Entergy system 

is dispatched as a single system, but the cost between the Entergy operating companies is not 

divided up until after the month is over.  The actual hourly incremental cost for EAI will not be 

known until the intersystem billing is completed.  This would mean that for a purchase or sale 

during the month, it is only after the month is over that any calculation could be made to 

determine if a correct decision was made.  This lack of price certainty virtually prohibits AECC 

from participating in the wholesale market as either a buyer or a seller.  AECC cannot predict 

either the availability or the cost of any energy that might prove after the fact to have been 

available for sale into the market, and, therefore, cannot make such sales.  Conversely, since 

AECC cannot predict either how much of its system energy requirements will be met by its 
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White Bluff and ISES entitlements, or the cost of Replacement Energy, it cannot determine 

whether it would be advantageous to displace energy from its own resources or resources 

purchased from EAI with energy purchased on the market.  It continues to operate as if the 

decision by EAI had not been made at its own peril, but without operating in this manner, the 

harm to AECC cannot be determined and documented. 

 In short, by simply unilaterally redefining what energy will be available to the co-owners 

of White Bluff and ISES, EAI has effectively eliminated AECC—and possibly other co-owners 

as competitors. 

 This Commission has an obligation to take the competitive effects of rates and practices 

subject to its jurisdiction into account when it is called upon to assess their lawfulness under Part 

II of the FPA.  Gulf States Utilities Co. v. Federal Power Commission, 411 U.S. 747 (1973).  

The Commission takes this responsibility seriously, and has rested industry restructuring on the 

premise that competition can be relied upon to protect consumers.  See, e.g., Order No. 2000 

(“Competition in wholesale electricity markets is the best way to protect the public interest and 

ensure that electricity consumers pay the lowest price possible for reliable service.”);16 Order No. 

642 (“We are statutorily required to protect the public interest, and the courts have held that our 

authority under the FPA carries with it the responsibility to consider anticompetitive effects of 

regulated aspects of utility operations, and to give reasoned consideration to the bearing of 

competition policy on jurisdictional matters.”).17  The self-evident and serious anticompetitive 

                                                 
16  Regional Transmission Organizations, Order No. 2000, 65 Fed. Reg. 809 (2000), FERC Stats. & Regs., ¶ 

31,089 at p. 30,993 (1999), order on reh’g, Order No. 2000-A, 65 Fed. Reg. 12,088 (2000), FERC Stats. & 
Regs., ¶ P31,092 (2000), aff’d sub nom. Public Utility District No. 1 Snohomish County Washington, et al. 
v. FERC, 272 F.3d 607 (D.C. Cir. 2001).   

17  Revised Filing Requirements Under Part 33 of the Commission’s Regulations, Order No. 642, 65 Fed. Reg. 
70,984, FERC Stats. & Regs. ¶ 31,111 at p. 31,905 (2000), order on reh’g, Order No. 642-A, 66 Fed. Reg. 
16,121, 94 FERC ¶ 61,289 (2001), citing to Gulf States, supra, 411 U.S. 747, and Alabama Power Co., et 
al. v. FPC, 511 F.2d 383 (D.C. Cir. 1974). 
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effects of EAI’s change in the after-the-fact redispatch under the PCITSA render the practice and 

the resulting re-pricing of energy under rate schedules on file with the Commission unjust and 

unreasonable and subject to remedy pursuant to Section 206 of the FPA. 

D. EAI’s Actions Represent a Breach of EAI’s Fiduciary Duty to AECC. 
 
 AECC has entrusted EAI with the operation of coal-fired capacity worth hundreds of 

millions of dollars.  In exchange, AECC is entitled to be credited with energy associated with 

that capacity in a manner which makes it indifferent to EAI’s actual use of the units.  EAI’s 

conduct constitutes a breach of that fiduciary duty.    

 The White Bluff and ISES Operating Agreements provide that the co-owners will 

cooperate with each other in all activities relating to White Bluff and ISES.  See, Section 10(h) of 

the White Bluff Operating Agreement and Section 11.5 of the ISES Operating Agreement.  The 

White Bluff and ISES Operating Agreements further provide that AECC and the other co-owners 

irrevocably authorize EAI to act as their agent in all activities and that EAI accepts such 

appointment as agent for AECC and the other co-owners.  See, Section 1(a) of the White Bluff 

Operating Agreement18 and Section 3.2 of the ISES Operating Agreement.19 

 EAI, as agent for AECC, owes a fiduciary duty to AECC to act in the best interests of 

AECC in connection with the operation of White Bluff and ISES as well as a legal duty to 

perform its obligations under the White Bluff and ISES agreements.  EAI’s actions in changing 

the method for determination of billing capabilities for White Bluff and ISES and in failing to 

                                                 
18  Section 1(a) provides:  “AP&L shall have sole authority to manage, control, maintain and operate White 

Bluff Plant and shall take all steps which it deems necessary or appropriate for that purpose.  To the extent 
that participation of Participants in any of such activities is necessary or appropriate, Participants 
irrevocably authorize AP&L to act as their agent in all activities in connection with Participants’ interests 
in White Bluff Plant, and AP&L accepts such appointment as agent.”  

19  Section 3.2 provides:  “Participants hereby irrevocably appoint EAI their agent, and EAI accepts such 
agency, in connection with Independence SES to act on their behalf in the operation and maintenance of 
Independence SES.” 
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provide AECC with information concerning the new methodology violate that fiduciary duty and 

result in financial harm and detriment to AECC.   

 AECC recognizes that the Commission may not have authority to remedy this breach of 

fiduciary duty, as such.  However, it is entitled, as a simple matter of logic, to take this fact into 

account in assessing the reasonableness of EAI’s change in jurisdictional practices and charges.   

E. EAI’s Proffered Justifications Do Not Excuse EAI’s Actions. 

1. EAI’s Asserted Defense Relating to QF Power Reveals a Potential 
Violation of the Entergy System Agreement. 

As noted above, when EAI first informed AECC that it intended to change the 

methodology for determining the capability of the jointly owned resources and for pricing energy 

from those resources, EAI cited as one of the primary reasons for its change the fact that Entergy 

was forced to accept output from QFs.  At subsequent meetings among EAI, AECC and the other 

co-owners, Entergy representatives explained that EAI now needs the ability to reduce the 

availability of generation from the jointly owned resources due to changed circumstances.  

Among other things, according to Entergy, EAI is now experiencing higher cost due in part to 

increases in QF “puts.”  Entergy has indicated that EAI generates less energy from its coal units 

when such units are dispatched at a lower level to accommodate QF purchases (as well as 

regulation service for IPP imbalances).   See Bittle Affidavit at PP 48, 52.  

If, in fact, this is the case, then it appears that Entergy may be violating the Entergy 

System Agreement by under-allocating QF power purchases to EAI and over-allocating QF 

power purchases to other Entergy operating companies such as Entergy Gulf States, Inc. (“EGI”) 

and Entergy Louisiana, Inc. (“ELI”).  Entergy is apparently reducing the output of EAI’s coal 

units to purchase QF power.  Apparently this increases EAI’s costs under the Entergy System 

Agreement, even though it may not increase Entergy’s system-wide costs appreciably, if at all.  
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The result of this misallocation would be that EAI is cross subsidizing EGI and ELI.  Given 

EAI/Entergy’s representations to AECC and the other co-owners regarding the sudden need to 

change the availability of jointly owned resources, it appears that EAI now seeks to pass the 

costs passed to it by Entergy onto AECC.  EAI is doing so by virtually eliminating Substitute 

Energy and charging AECC based on AECC’s higher-priced resources or higher-priced 

Replacement Energy.   

Pursuant to the Entergy System Agreement, the Entergy Operating Committee has the 

authority to allocate energy from QFs “to one or more [Entergy Operating] Companies or to 

determine that the energy is for the use, and at the expense of, the Company making the purchase 

from such Source in accordance with FERC Opinion Nos. 246 and 246-A.”  Entergy System 

Agreement § 30.07.  In Opinion No. 246-A,20 the Commission found that the Entergy Operating 

Committee has discretion to allocate QF capacity among the Entergy operating companies:  

[but that] discretion is not absolute.  That discretion must be 
exercised in a manner consistent with the principle underlying the 
Commission’s avoided cost rule; that is, that purchasing utilities 
and their customers should be in substantially the same financial 
position as they would have been in had the qualifying facility 
output not been purchased.21   

In Opinion No. 246, the Commission allowed that a complaint may be brought regarding 

a misallocation of QF power purchases among the Entergy operating companies:  “[i]f, in the 

context of a specific case, it is alleged that the Operating Committee’s allocation does not result 

in just and reasonable rates, the issue may be revisited in a proceeding under section 206 of the 

Federal Power Act.”  33 FERC at p. 61,792.  The Entergy Operating Committee’s current 

allocation of QF purchases appears to be one of the principal reasons for EAI’s attempt to re-

                                                 
20  Middle South Services, Inc., 33 FERC ¶ 61,408 at 61,791-92 (1985) (Opinion No. 246); reh’g granted in 

part, 34 FERC ¶ 61,342 at 61,641 (1986) (Opinion No. 246-A). 
21  34 FERC at p. 61,641. 
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price White Bluff and ISES Substitute Energy.  Thus, AECC reiterates the request made by 

ETEC (ETEC Complaint at 21) for the Commission, in resolving AECC’s Complaint, to revisit 

the QF power allocation issue and Entergy’s potential violation of the Energy System 

Agreement.  

2. EAI’s Other Cited Reasons for Its Change in Classifying and Pricing 
Energy Are Indefensible.  

 EAI alleges that the growing regulation burden that IPPs impose is one of the reasons for 

its recent decision to virtually eliminate Substitute Energy available to AECC from its ownership 

shares of White Bluff and ISES.  See Bittle Affidavit at PP 48, 59.  As EAI has acknowledged, 

Entergy has filed a proposal in Docket No. ER04-901-000 to regulate the behavior of IPPs and 

QFs, by imposing a “Generator Regulation Charge.”  While the outcome of that proceeding 

might eliminate one of EAI’s defenses in this case, it does not remedy the EAI misbehavior 

complained of here.   

AECC notes, as well, that EAI has not explained why it is that it needs to back down base 

load coal units to provide load following service.  In fact, EAI has admitted in public 

proceedings that this scenario does not make sense.  In Arkansas Public Service Commission 

Docket No. 03-028-U, for example, EAI President Hugh McDonald filed rebuttal testimony on 

May 8, 2003, stating (at 2) that “[w]hile the Company needs additional peaking and load 

following generation, it has more than enough nuclear and coal base load capacity to meet the 

current and projected needs of its retail customers.  This wholesale base load capacity is not the 

most economic resource from which to provide peaking and load following capacity for EAl’s 

retail customers’ needs.”  Further, the IPP schedules affect EAI because its parent, Entergy, is 

the control area operator.     
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 Similarly, EAI’s stated (and longstanding) concern about the so-called swings in the 

Nucor load is simply not a legitimate defense for EAI’s penalizing AECC under guise of the 

PCITSA and White Bluff and ISES agreements.  EAI competed with AECC for the initial 

Nucor-Yamato load.  AECC’s member, Mississippi County Electric Cooperative, Inc. has been 

serving Nucor-Yamato Steel Company, Inc. since April, 1988, Nucor Corporation and since 

June, 1992.  See Bittle Affidavit at P 13.   Had EAI, rather than AECC, obtained the contract for 

that service, EAI would be facing the same swings.   

EAI’s revival of its longstanding complaint about AECC’s scheduling of net import 

transactions with others is another groundless rationalization for trying to limit AECC’s access to 

coal-fired energy associated with the capacity that it bought.  When EAI has presented a 

plausible case that specific scheduling behavior is harmful, AECC has accommodated EAI.  EAI 

has simply failed to make the case that its complaints have any basis in the contracts.  And it 

would be swimming upstream in trying to do so in view of the competitive benefits that further 

limiting AECC’s freedom to trade confer on EAI. 

Nor is Entergy’s longstanding complaint about transmission constraints on its system an 

excuse for EAI’s reducing the amount of Substitute Energy available to AECC under the 

PCITSA.  AECC has recognized that transmission contingencies over which EAI has no control 

and which unavoidably prevent dispatch of the White Bluff and ISES units specifically, represent 

operational constraints of the kind contemplated by the PCITSA Redispatching Principles.  For 

instance, when a storm has taken out a transmission line that, in fact, “limit[s] the availability of 

the plant to the EAI dispatcher” (Principle No. 3), AECC has not objected to EAI’s substitution 

of Replacement Energy for Substitute Energy.  See Bittle Affidavit at P 85.  Now, however, EAI 

appears to be arguing that AECC, as a co-owner of the White Bluff and ISES units, has to 
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subsidize the cost of any transmission constraint that Entergy chooses to resolve by under-

scheduling the White Bluff and ISES units.  AECC did not purchase an interest in Entergy’s 

system, or, indeed, in EAI’s.  It purchased discrete generating units and turned control of those 

units over to EAI on the understanding that after-the-fact redispatch would insulate AECC from 

whatever use EAI chose to make of its control.  AECC did not undertake to co-insure the 

operation of Entergy’s multi-state transmission system. 

AECC notes that the PCITSA’s Redispatching Principles addresses situations in which “a 

jointly owned generating unit must be operated without regard to economic dispatch in order to 

accommodate to, or satisfy conditions imposed by the fuel contracts, fixed expenses or other 

maintenance or operating conditions.”  PCITSA Exhibit E, Redispatching Principles (No. 9).  

The PCITSA goes on to list “illustrations of must-run conditions where energy generated by a 

jointly owned resource shall be received by each of the parties according to the percent of 

ownership.”  Id.  None of the conditions identified match the excuses EAI has provided to AECC 

for why it must reduce the availability of energy to AECC.  The PCITSA provides that any 

conditions not specifically identified “will be determined by the Operating Committee, as the 

circumstances require.”  PCITSA Exhibit E, Redispatching Principles (No. 9) (e).  However, EAI 

has made this decision unilaterally, without any input from the AECC Operating Committee 

representative.   

 The focus of EAI’s rationale has shifted over the last few months.  Originally when first 

presented with the issue, AECC understood the primary concern of EAI to be the QF puts and 

the problem with ramping requirements for IPP schedules.  However, in its most recent meeting 

with EAI, October 7, 2004, EAI appears to have changed its mind and now is claiming that most 

of the “operating constraints” are due to the co-owners’ actions.  See Bittle Affidavit at P 59.  
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Regardless of the real force driving EAI’s actions, the fact remains that the potential for 

operating constraints across the Entergy system existed when EAI entered into the agreements 

with AECC.  EAI has received substantial benefits from the agreements over the last two 

decades, and is now trying to eliminate the benefits for which AECC bargained. 

VI. REQUEST FOR FAST TRACK PROCESSING 

In accordance with Rules 206(b)(11) and 206(h)(2), AECC states that prompt 

Commission action is necessary because EAI’s actions have already had a substantial adverse 

financial effect on AECC and will continue to do so, because AECC is paying its bill in full as 

required under the PCITSA.  The right on the part of AECC to receive refunds (with interest), 

which might be vindicated at some undefined time in the future, is an inadequate remedy.  A fast 

track resolution is appropriate because it would be unfair to put AECC at major financial risk 

when there is no legitimate basis for EAI’s actions.  As explained above, EAI’s unilateral change 

to the way in which it charges AECC for energy from its jointly owned plants has already cost 

AECC an additional $1.271 million for just the months of July, August, and September, 2004.   

VII. MOTION TO CONSOLIDATE 

AECC requests that the Commission consolidate AECC’s complaint with the ETEC 

Complaint.  As noted above, on September 14, 2004, ETEC filed its complaint against EAI in 

Docket No. EL04-134-000, asserting that EAI violated the terms of the ISES Operating 

Agreement by charging for Substitute Energy at Entergy’s system incremental cost plus 10 

percent instead of the coal equivalency price specified by the ISES Operating Agreement.  

AECC filed an answer in support of the ETEC complaint on September 30, 2004.   

Both AECC and ETEC have been affected in the substantially the same manner by 

Entergy Arkansas’ breach of contract and assert similar causes of action.  Additionally, both 

AECC and ETEC are seeking the same remedy, i.e., that the Commission find that EAI’s re-
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pricing of Substitute Energy violates the ISES Operating Agreement.  Based on these facts, 

AECC believes it is appropriate for the complaints to be consolidated for the purposes of a 

Commission determination.  While AECC’s complaint concerns its PCITSA, and ETEC’s 

complaint concerns its Power, Coordination and Interchange Agreement, the complaints raise 

common issues, and AECC and ETEC take identical positions on those issues.  Both of the 

complaints involve common questions of law and fact, demonstrating the need for coordinated 

decision making and conservation of the resources of the Commission and the parties.22  

Consolidation of the two complaints would thus reduce the risk of inconsistent findings 

regarding identical facts, as well as achieve administrative efficiency, thereby conserving the 

Commission’s and parties’ resources.  Additionally, consolidation of the complaint proceedings 

would enhance the admittedly limited possibility of settlement.23   

VIII. REMEDIES 

AECC requests the following relief: 

1. AECC requests that the Commission find that EAI is violating the terms of the 

PCITSA and AECC’s other agreements with EAI. 

 2. AECC requests that the Commission direct EAI to comply with the terms and 

conditions of the PCITSA, the ISES Operating Agreement and the White Bluff Operating 

Agreement, and to provide AECC with credit for its full ownership shares of White Bluff and 

ISES as is required by the agreements. 

 3. AECC requests that the Commission order EAI to refund to AECC, with interest 

at the applicable Commission rate of interest, the difference between what AECC paid under 

                                                 
22  Entergy Services Inc., 95 FERC ¶ 61,399 at p. 62,490 (2001). 
23  Devon Power, LLCI, et. al., 107 FERC ¶ 61,002 at P 8 (2004) (noting the facilitation of settlement as a 

reason to grant the motion to consolidate). 
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protest for energy that should have been credited to AECC at the Substitute Energy price (i.e., 

the coal inventory prices) but was instead charged at the cost of a higher-priced AECC resource 

or at the Replacement Energy price, and the Substitute Energy price. 

 4. AECC requests that the Commission initiate a separate investigation into whether 

EAI and its affiliates are violating the Entergy System Agreement by over-allocating QF power 

purchases to ELI and EGI and under-allocating such purchases to EAI, thus forcing EAI to 

subsidize ELI and EGI with purchases at Entergy system incremental cost. 

 5. AECC requests that the Commission consolidate its Complaint with the ETEC 

Complaint in Docket No. EL04-134-000. 

IX. CONCLUSION 

 For the foregoing reasons, AECC respectfully requests that the Commission grant the 

relief requested in the body of this Complaint and provide such other relief as the Commission 

may find appropriate.  

      Respectfully submitted,  
        
 
      /s/ Phyllis G. Kimmel   

      Sean T. Beeny 
      Phyllis G. Kimmel 
      Miller, Balis & O’Neil, P.C.  
      1140 Nineteenth St., N.W. 
      Suite 700 
      Washington, D.C.  20036  
      (202) 296-2960 (tel.) 

    
Attorneys for Arkansas Electric Cooperative 
Corporation  
 

 
October 25, 2004 
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CERTIFICATE OF SERVICE 

 I hereby certify that I have this 25th day of October 2004, served the foregoing document 

upon respondent in accordance with Rules 206 (c) and 2010 (f) of the Commission’s 

Regulations. 

     By: /s/ Phyllis G. Kimmel   

      Phyllis G. Kimmel 
Miller, Balis & O'Neil, P.C. 

      1140 Nineteenth Street, N.W. 
Suite 700 

      Washington, D.C.  20036-6602 
      (202) 296-2960  
      (202) 296-0166 (fax) 
      

200410255030 Received FERC OSEC 10/25/2004 02:14:00 PM Docket#  EL05-15-000



 47

UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
Arkansas Electric Cooperative Corporation 

Complainant 
  v.        Docket No. EL05- 
Entergy Arkansas, Inc. 

Respondent  
 

NOTICE OF COMPLAINT 
 

(                     ) 
 
 Take notice that on October 25, 2004, Arkansas Electric Cooperative Corporation 
(“AECC”) filed a formal complaint against Entergy Arkansas, Inc. (“EAI”) pursuant to 
Sections 206 and 306 of the Federal Power Act, 16 U.S.C. §§ 824e and 825e, and Rule 
206 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 206, alleging that 
EAI has unilaterally, and without filing with the Commission, changed the method of 
classifying and pricing energy under agreements between EAI and AECC, effective July 
1, 2004.   
 
 AECC certifies that copies of the Complaint were served on the contacts for EAI 
listed on the Commission’s list of Corporate Officials.  
 

Any person desiring to intervene or to protest this filing must file in accordance 
with Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 C.F.R. 
§§ 385.211 and 385.214).  Protests will be considered by the Commission in determining 
the appropriate action to be taken, but will not serve to make protestants parties to the 
proceeding.  Any person wishing to become a party must file a notice of intervention or 
motion to intervene, as appropriate.  The Respondent’s answer and all interventions, or 
protests must be filed on or before the comment date.  The Respondent’s answer, motions 
to intervene, and protests must be served on the Complainants.     

 
The Commission encourages electronic submission of protests and interventions in 

lieu of paper using the “eFiling” link at http://www.ferc.gov.  Persons unable to file 
electronically should submit an original and 14 copies of the protest or intervention to the 
Federal Energy Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426. 

 
This filing is accessible on-line at http://www.ferc.gov, using the “eLibrary” link 

and is available for review in the Commission’s Public Reference Room in Washington, 
D.C.    There is an “eSubscription” link on the web site that enables subscribers to receive 
email notification when a document is added to a subscribed docket(s).  For assistance 
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with any FERC Online service, please email FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free).  For TTY, call (202) 502-8659. 
 
Comment Date: 5:00 pm Eastern Time on (insert date). 
 

Magalie R. Salas 
Secretary 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
 
Arkansas Electric Cooperative Corporation  ) 

    ) 
Complainant     ) 

       ) 
v.     ) Docket No. EL05-___-000 

       )    
Entergy Arkansas, Inc.    )     

    ) 
Respondent     ) 

 
 

AFFIDAVIT AND VERIFICATION OF RICKY BITTLE 
 

STATE OF ARKANSAS § 
    § 
COUNTY OF SALINE § 

 BEFORE ME, the undersigned authority, a Notary Public in and for Saline 

County, Arkansas, this date personally came and appeared Ricky Bittle who, after being 

duly sworn, did depose and state that: 

I. BACKGROUND 

 A. Qualifications 

1. My name is Ricky Bittle.  I am over the age of eighteen years.  I am fully 

competent to make this affidavit.  The facts stated herein are within my personal 

knowledge and are true and correct.  I am a resident of the Little Rock, Arkansas 

area and have lived in the Little Rock area for over 45 years. 

2. I received a B.S. in electrical engineering from the University of Arkansas in 

1971.  I am a registered professional engineer in the State of Arkansas. 
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3. I have been involved in the electricity industry for over 30 years.  I am currently 

an employee of Arkansas Electric Cooperative Corporation (“AECC”).  I have 

been employed at AECC since February, 1974.  Over the years, I have held 

various positions relating to electric system planning and the use of AECC’s 

generating resources to meet the load requirements of AECC’s members.   

4. My current position at AECC is Vice President of Planning, Rates and 

Dispatching.  I have held this position since April, 2000.  In this capacity, I am 

familiar with the day-to-day operations of AECC and in particular the dispatching 

of its electricity.  My responsibilities include:   

• Preparing protection coordination studies, load flow studies, short circuit 
studies and economic studies relative to planning;  

• Power supply planning with AECC’s sixteen member distribution 
cooperatives in Arkansas, including reviewing construction work plans and 
long range plans;  

• Preparing rate cases filed with the Arkansas Public Service Commission; 
 

• Supervising a dispatching department;  
 

• Developing a corporate model for feasibility studies;  
 

• Preparing feasibility studies for new investments;  
 

• Performing power requirement studies (load forecast) for AECC and its 
members;  

• Generation planning, including integrated resource planning;  

• Developing and administering interchange contracts with other utilities; 

• Participating in the development of special industrial contracts; and 

• Monitoring of Federal Energy Regulatory Commission filings for all matters 
that could affect AECC. 
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5. From January, 1978, through March, 2000, I was the supervisor of the meter data 

department that prepared the AECC load data used in the transmission and fuel 

billing under the Power Coordination Interchange Transmission Service 

Agreement (“PCITSA”) between Entergy Arkansas, Inc. (“EAI”) (formerly 

Arkansas Power & Light Company (“AP&L”)) and AECC.   

6. In 1981, I was given the responsibility of setting up a dispatching department.  

The department monitors AECC’s resources, including those AECC resources for 

which AECC is billed under the PCITSA and, along with AECC resources, the 

department schedules purchases or sales in order to minimize AECC’s members’ 

energy cost. 

7. As Vice President of Planning, Rates and Dispatching I continue to supervise the 

dispatching department and accordingly, I was and still am responsible for 

ensuring that AECC’s transmission and fuel bills from EAI are correct. 

8. Since 1981, I have been involved with and attended AECC/EAI Operating 

Committee meetings dealing with the PCITSA.  Since July, 1996, I have served as 

AECC’s representative on the Operating Committee responsible for the 

administration of the PCITSA. 

B. Purpose of Affidavit 

9. The purpose of my affidavit is to discuss EAI’s recent change in the method of 

classifying energy from resources that AECC co-owns or leases with EAI (and 

others) and its impact on the pricing of this energy.  EAI’s decision to change the 

energy crediting method has already resulted in significant overcharges to AECC, 

and if not remedied, will continue to do so.  My preliminary review indicates that 

200410255030 Received FERC OSEC 10/25/2004 02:14:00 PM Docket#  EL05-15-000



 4

the cost to AECC of EAI’s unilateral modification to the methodology of charging 

AECC for energy for the months of July, August and September, 2004, alone, was 

approximately $1.271 million.   

10. AECC has attempted to mitigate the damage inflicted by EAI’s actions by 

continuing to operate as if EAI’s new methodology were not in effect. In this way, 

much of the harm to AECC is captured in the calculation of overcharges under the 

PCITSA.  However, the full extent of the harm inflicted by EAI’s actions if those 

actions were permitted to stand, while difficult to calculate, would likely exceed 

an amount calculable as overcharges, since that harm includes adverse effects on 

AECC’s ability to compete, both as buyer and seller, in generation markets. 

11. If AECC were to acquiesce to EAI’s new methodology of classifying and pricing 

energy, not only would it be much more difficult (if possible at all) for AECC to 

participate effectively in wholesale generation markets, but it would be very 

difficult to quantify the magnitude of the impact of EAI’s decision.  By 

continuing to operate as if EAI’s new method were not in place, AECC 

recognizes it is taking on the risk of an adverse regulatory decision. 

C. Arkansas Electric Cooperative Corporation 

12. AECC is a generation and transmission cooperative that is the power supplier for 

its members, sixteen Arkansas electric distribution cooperatives.  AECC’s 

business operations are built around providing electricity generated in Arkansas 

and sold to AECC’s members who distributed the electricity to retail customers 

located primarily in Arkansas.   
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13. Among the loads served by AECC’s member Mississippi County Electric 

Cooperative, Inc. are two steel mills.  Since April, 1988, Mississippi County 

Electric Cooperative, Inc. has been serving Nucor-Yamato Steel Company, Inc., 

and since June, 1992, Nucor Corporation (collectively, “Nucor”).  When the 

initial plant was being located, EAI competed with AECC to serve the load.   

14. AECC owns jointly or leases wholly ten separate electric generating facilities all 

located in Arkansas.  Six of these facilities are connected to EAI’s transmission 

system.  They are:  the Carl E. Bailey Generating Station (located near Augusta, 

Arkansas) (“Bailey”), the John L. McClellan Generating Station (located near 

Camden, Arkansas) (“McClellan”), the White Bluff Steam Electric Station 

(located near Redfield, Arkansas) (“White Bluff”), the Independence Steam 

Electric Station (located near Newark, Arkansas) (“ISES”), the Carl S. Whillock 

Hydroelectric Generating Station (located near Morrilton, Arkansas), and the 

Electric Cooperatives of Arkansas Hydropower Generating Station (located near 

Dumas, Arkansas).  The remaining four facilities are connected to the American 

Electric Power transmission system.   

D. AECC’s Relationship with EAI 

15. AECC’s plants and loads are embedded in the EAI transmission system.  See 

Attachment B.  Therefore, AECC relies on the transmission system of EAI to 

serve the loads and resources of AECC and its members that are located on the 

EAI transmission system.  EAI is an operating company of Entergy Corporation 

(“Entergy”).     
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16. With EAI and others, AECC jointly owns or leases White Bluff and ISES.  AECC 

owns 35% of:  White Bluff Unit No. 1, rated at 815 MW (AECC’s share is 285 

MW); White Bluff Unit No. 2, rated at 844 MW (AECC’s share is 295 MW); 

ISES Unit No. 1, rated at 836 MW (AECC’s share is 293 MW); and AECC leases 

ISES Unit No. 2, rated at 842 MW (AECC’s share is 295 MW).1  Both White 

Bluff and ISES are operated by EAI.   

17. AECC entered into the PCITSA with EAI on June 27, 1977, concurrently with the 

White Bluff Ownership Agreement and the White Bluff Operating Agreement.  

Under the terms and conditions of the PCITSA, EAI wheels over its transmission 

system the AECC-supplied electric power requirements of those portions of the 

systems of AECC’s member cooperatives within EAI’s footprint and scheduled 

out of the EAI area.  The PCITSA provides for operation and scheduling specific 

to AECC, for billing, and for an EAI/AECC Operating Committee.   

18. Because Entergy wanted real time control of the units, and was willing to provide 

perfect after-the-fact redispatch of AECC’s units in exchange for that control, 

AECC has given EAI the right, through the PCITSA, to dispatch all its 

dispatchable units interconnected with the EAI transmission system.  As the 

control area operator, EAI, through its affiliate, Entergy’s Energy Management 

Organization (“EMO”), dispatches the actual generation from AECC’s generation 

facilities in its control area.  In the event that its dispatch decisions result in more 

energy from AECC resources being generated than is required for AECC’s load, 

EAI purchases the excess energy under the PCITSA.   

                                                 
1  AECC is lessee of that part of ISES No. 2 owned by the United States Trust Company of New 

York, a New York banking corporation, in its capacity as a trustee. 
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19. From the time the White Bluff and ISES plants went into commercial operation 

until around January, 2000, AECC was able to get information regarding the 

output and capability of the plants directly from EAI’s dispatcher and from the 

plants’ operators. Around the January, 2000 time frame EAI asked that the co-

owners use an electronic “bulletin board” referred to as the Co-owner Delivery 

System to get this information.  The information included on an hour-by-hour 

basis historic use, current use and projected use of the jointly owned coal units.   

II. BILLING ARRANGEMENTS PURSUANT TO THE AGREEMENTS 

20. When the arrangements under which EAI operates and accounts for AECC’s 

interests in the jointly-owned plants were developed, the parties faced the 

difficulty of harmonizing EAI’s economic interests in the use of the units with the 

other co-owners’ individual interests, especially in moment-to-moment, day-to-

day operations.  That is, they recognized that normal prudent utility practice in 

operating the EAI system would sometimes involve suboptimal dispatch of White 

Bluff and ISES.  Therefore, the arrangements permit EAI full operating control of 

the plants, while holding the non-operating co-owners economically indifferent to 

EAI’s uses of the plants.   

21. This is accomplished by an after-the-fact redispatch that gives the non-operating 

co-owners’ access to their interests in the plants’ actual physical capabilities at all 

times.  In this way, all the joint owners share in the risks and rewards associated 

with the units, as such, while EAI, as the operating owner, captures for itself 

system benefits associated with its control of and uses of the units, as well as risks 

associated with those uses.  AECC bought ownership interests in these selected 
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units, under construction at the time by EAI, not a “slice-of-system” or similar 

such power service.  In so doing, AECC took on the risks of ownership of those 

specific units, but not the risks associated with scheduling and dispatching the 

units.  Instead, EAI assumed those risks, along with the potential rewards 

associated with scheduling and dispatch rights. 

22. EAI benefits substantially from these arrangements in several ways:  (i) EAI 

retains control of the system.  (ii) EAI has significant market information as to 

how the system is being operated.  (iii) As the asset manager, EAI obtains real-

time control over AECC’s shares of White Bluff and ISES, as well as over 

AECC’s other generating units.  This provides Entergy flexibility in the way the 

units are scheduled within the Entergy system.  If there is energy that is more 

economical, the units’ output can be reduced, and EAI can sell the energy to the 

co-owners at a profit.  (iv) Pursuant to PCITSA Exhibit E, Redispatching 

Principles (No. 2), it is assumed that the units will not be loaded at above 95% of 

rated capacity unless the unit actually operates at a greater value.  Thus, 5% of 

each unit’s capacity is made available to EAI for purposes of reserves, etc.  (v)  

The ability to use capacity for an energy price.  The PCITSA as originally written 

allowed EAI to purchase the excess energy (energy resulting from Entergy’s 

dispatch of the coal units at a level that exceeds the requirements for AECC’s 

load) at fuel cost plus 0.15 mill per kWh.  Over the years, the price charged has 

varied.  In the early 1990s EAI paid AECC $13.5M/yr as a fixed payment for all 

of AECC’s excess energy.  Currently EAI pays approximately 1 mill/kWh plus 

the fuel cost.  At today’s market prices this is a significant value. 
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23. Since August, 1980, when the first of the White Bluff and ISES units went into 

commercial operation, through June, 2004, EAI has, in accordance with its 

agreements with AECC, credited AECC with its ownership percentage of the total 

capability of the White Bluff and ISES without consideration of the level at which 

EAI actually operated these plants (except for actual power plant limitations).  

Since that time, under the PCITSA, EAI has operated in real time as a single 

system, without regard for AECC’s economics, by dispatching its own resources 

and AECC-owned resources as it sees fit.  After the fact, EAI’s redispatch billing 

has always calculated how AECC would have operated its ownership shares 

based solely on AECC’s economics, considering the hourly plant capabilities, 

hourly load and hourly energy schedules.  Only if there were a physical limitation 

or reliability concerns were the capabilities available to AECC on redispatch 

limited to their physical outputs.   

24. In accordance with the PCITSA, EAI makes an after-the-fact determination, on an 

hour-by-hour basis, of (i) physical plant limitations that decreased the capabilities 

of AECC’s resources; (ii) AECC’s load after accounting for AECC’s sales, losses, 

purchases from third parties, and fixed generation (such as AECC’s hydro 

generation); and (iii) the amount of energy AECC would have taken from each 

AECC resource.   

 A. Substitute Energy 

25. When the capabilities of AECC’s ownership shares of White Bluff and ISES 

equal or exceed AECC’s requirements (i.e., its load), but EAI operates those 

resources at levels less than AECC’s requirements, then EAI substitutes from its 
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own system that energy not generated at AECC’s resources and is supposed to 

charge AECC the same rate per MWh as if the energy had been generated at 

AECC’s resource.  This energy is priced exactly the same to AECC as if the 

energy had been generated at AECC’s resource.  This practice is supposed to keep 

AECC economically indifferent to EAI’s dispatch decisions.  The same process 

and calculation is applied to each of AECC’s resources under EAI’s dispatch 

control.  It is worth noting that over the years EAI has had the opportunity to 

profit from this arrangement, as when it has provided AECC with energy 

generated by EAI’s nuclear facilities or from less expensive off-system purchases 

and charged a coal-based price.   

26. Since 1980, when I began viewing bills from EAI for energy from White Bluff 

and ISES, the charge for this “Substitute Energy” has appeared on AECC’s bills 

as “Substitute(d) Energy When Unit(s) Were Available But Not Loaded” or 

“Redispatch Energy When Unit(s) Were Available But Not Loaded.”  For 

simplicity I use the term “Substitute Energy” hereafter.  The oldest bill that AECC 

has in its possession is from January, 1986.  The charge for Substitute Energy 

appears on that bill at page 2 of 3.  See Attachment H at 5.  Also see Attachment I 

at 5 (June 2004 bill).  EAI has treated White Bluff and ISES identically for billing 

purposes during this entire period.   

27. Although “Substitute Energy” is a term that has been used on bills received by 

AECC pursuant to the PCITSA for 24 years, this term is not defined in the White 

Bluff or ISES Operating Agreements.  However, the concept of Substitute Energy 

is embodied in both the White Bluff and ISES Operating Agreements.   
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28. The concept of Substitute Energy (energy assumed to be generated by the unit) is 

in accordance with Section 2(b)(v) of the White Bluff Operating Agreement:  

Participants will pay to AP&L for all KWH generated 
at the White Bluff Plant for Participants’ respective 
accounts (or assumed to be generated at the White 
Bluff Plant for billing purposes) on the basis of actual 
fuel costs at the White Bluff Plant and the heat rate of 
the units, assuming operation at 60% loading during 
summer test conditions.  [Emphasis supplied.] 

29. The agreement provides that the White Bluff co-owners are to pay EAI a coal 

inventory price for the amount of energy the White Bluff units are capable of 

producing, whether that energy is actually generated by the units “or assumed to 

be generated . . . for billing purposes[.]”  If EAI does not operate the White Bluff 

units at their full capability, the co-owners are still entitled to their share of the 

energy that the units are capable of producing at a coal inventory price.  Instead of 

paying EAI only for the actual energy generated at White Bluff, the co-owners 

also pay EAI for Substitute Energy.  The price of such Substitute Energy is the 

same price that the co-owners would pay for the kWh actually generated by the 

White Bluff units.  

30. Similarly, under Section 8.1 of the ISES Operating Agreement, each co-owner is 

“entitled to its ownership share of the net capacity and energy of such Unit at any 

given time.”  Section 5.1 of the ISES Operating Agreement prices this energy as 

follows: 

Participants will pay to EAI each month for all KWH 
generated at Independence SES during the preceding 
month for Participants’ respective accounts (or 
assumed to be generated at the Independence SES 
for billing purposes) on the basis of Actual Fuel Costs 
of Unit 1 and Unit 2 taking into account the heat rate of 
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each of the Units, assuming operation at 60% loading 
during summer test conditions. [Emphasis supplied.]   

31. Again, the agreement states that the co-owners are supposed to pay EAI a coal 

inventory price for the amount of energy the units are capable of producing, 

whether that energy is actually generated by the units “or assumed to be generated 

. . . for billing purposes[.]”  If EAI does not operate the ISES units at their full 

capability, the co-owners are still entitled to their share of the full amount of 

energy that the units are capable of producing at the coal inventory price.  Again, 

instead of paying EAI only for the actual energy generated at ISES, they also pay 

EAI for Substitute Energy.  As is the case with White Bluff, the price of such 

Substitute Energy is the same price that the co-owners would pay for energy 

generated by the ISES units.  

32. Section 8.4 of the ISES Operating Agreement provides very explicitly:   

In certain circumstances where EAI may, for its overall 
system requirements, elect not to schedule generation 
from either or both of the Independence Unit No. 1 or 
Independence Unit No. 2 of Independence SES when 
either such Unit is capable of generation, EAI shall 
schedule and make available to the Participants who 
have Ownership Shares in any Unit not so scheduled an 
amount of energy from other of its resources in 
accordance with the requirements of such Participants 
equal to each Participant’s Ownership Share of the net 
capability of the Unit not so scheduled at the time of the 
election of EAI not to schedule generation from such 
Unit.  In such event, energy shall be paid for on the 
basis of the average cost per ton of the coal stockpile 
for the Independence SES and the heat rate of the 
relevant Unit assuming operation at 60% loading during 
summer test conditions.   

33. This requirement of substituting energy when EAI’s actual operation of the plants 

differs from AECC’s needs, thereby making AECC indifferent to EAI’s real-time 
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operating decisions, is critical to the value of AECC’s co-ownership in these 

resources. 

B.  Replacement Energy  

34. When AECC’s requirements exceed the total available capability of all of 

AECC’s resources in the EAI area, regardless of how EAI operated the units, 

AECC is deemed to have purchased “Replacement Energy” from EAI, in 

accordance with the PCITSA Exhibit E, Redispatching Principles (No. 7).  EAI is 

not obligated to provide Replacement Energy above AECC’s installed capacity.   

35. AECC entered into a settlement agreement with Entergy Services, Inc. (“ESI”), 

for itself and as agent for AP&L and the other Entergy operating companies, on 

May 12, 1993.  See Attachment P.  In this settlement agreement, Entergy agreed 

“that the Replacement Energy provision of the PCITSA anticipates” that 

“Replacement energy is available to AECC from AP&L under the PCITSA 

Article III, Section 5 only to replace generation out of service due to emergency 

or planned maintenance.”  Attachment P, Article I, § 1.2(b)(iii).  Entergy further 

agreed that the preceding statement was “currently provided by the PCITSA.”   

36. Article III, Section 5 of the PCITSA provides the rates that AECC pays for 

Replacement Energy.  If the Replacement Energy is generated by EAI, the rate is 

EAI’s incremental production cost per kWh plus 2 mills per kWh off-peak and 3 

mills per kWh on-peak.  If the Replacement Energy is purchased by EAI, the rate 

is the purchase price per kWh of power and energy plus 2 mills per kWh off-peak 

and 3 mills per kWh on-peak.   
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37. The price differential between Replacement Energy and Substitute Energy is 

substantial.  In June, 2004, for instance, Replacement Energy was priced at 

$58.65/MWh, while Substitute Energy for the coal units was priced at a weighted 

average of $14.08/MWh. 

III. EAI’S UNILATERAL CHANGE 

38. I first learned of EAI’s planned change – to become effective on July 1, 2004 – at 

a meeting held at AECC’s office in Little Rock on June 23, 2004.  At that 

meeting, EAI’s Kurt Castleberry, Director of Wholesale Sales, and Robert 

Robinette, Manager, Entergy Wholesale Business, announced a change in the 

definition of availability with regard to the White Bluff and ISES power plants.  

We were told that rather than crediting AECC with its 35% ownership share of 

the physical capability each hour, EAI intended to use 35% of the actual 

generation each hour as the billing capability.  At that time, EAI’s stated reason 

was that it was uneconomical to make the full ownership capacity available in the 

presence of “operational constraints” on the system.  EAI further stated that 

because the coal units represent economic fuel sources, if they were dispatched 

below their maximum output, it was because they were not “available” to the 

system dispatcher.  EAI cited as the basis for its change the PCITSA Article V, 

Section 5 and Exhibit E, Redispatching Principles (No. 3).   I voiced AECC’s 

opposition to the change and expressed dismay that such a change would be 

implemented on such short notice and without discussion.  I subsequently 

participated in additional meetings with EAI and ESI employees on July 9, 2004; 
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July 13, 2004, August 27, 2004 and October 7, 2004, in order to discuss the co-

owners’ objection to the announced change.      

39. Even though EAI has dispatch control of all of AECC’s units in the EAI load 

control area, EAI only proposed the White Bluff and ISES coal units for “special” 

treatment.  Apparently AECC would continue to receive, as in the past, energy 

from the Bailey and McClellan gas units as if these units actually generated. 

40. EAI indicated there would be an exception to this new method of defining the 

billing capability of AECC’s ownership shares in White Bluff and ISES.  Only in 

the event that the actual generation output of the White Bluff and ISES units is 

reduced for “economic” reasons would EAI provide Substitute Energy as it has 

for the last 24 years.  EAI has not defined the circumstances that would qualify as 

“economic” or explained how AECC might be able to audit the information. 

41. Under EAI’s newly announced methodology, if AECC’s requirements are higher 

than the actual generation output of its resources, rather than charging AECC for 

Substitute Energy priced at the same rate as if the energy had been generated at 

AECC’s resource, the Substitute Energy will be unavailable and AECC will be 

pushed up its economic stack of resources to the next highest cost resource.  In 

hours when this effective reduction to AECC of its owned capacity diminishes its 

resources to a level below its load requirement, EAI will charge AECC for 

Replacement Energy.  The cost to AECC takes two forms.  First, the removal of 

any less expensive resource, such as Substitute Energy for an inexpensive coal 

unit, increases the cost to AECC by increasing the utilization of resources with a 

higher cost.  Second, EAI has eliminated most of the Substitute Energy credited to 
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AECC at coal inventory prices, and instead is now charging AECC for this energy 

at a Replacement Energy price, based on EAI’s incremental price.   

42. EAI asserted at the June 23rd meeting and in subsequent meetings and 

conversations (but not in writing) that it is uneconomic to make the full ownership 

capacity available to AECC and the co-owners in the presence of “operational 

constraints” on the Entergy system.  EAI cited the following as allegedly 

justifying the change in billing:  the need for White Bluff and ISES to follow load 

(noting rapidly changing demand at the Nucor facilities); EAI’s affiliates being 

forced to take output from Qualifying Facilities’ (“QFs”); the ramping operation 

of Independent Power Producers (“IPPs”); schedules of IPPs and the co-owners; 

and transmission constraints.  

43. On June 23, 2004, I sent EAI’s Kurt Castleberry an e-mail requesting written 

verification that AECC’s understanding of the orally announced change was what 

EAI intended.  EAI did not respond. 

44. On June 24, 2004, after consultation with the other co-owners,  I sent a letter from 

the co-owners to the President and CEO of EAI, Hugh McDonald, protesting 

EAI’s proposed action as inconsistent with the PCITSA and the White Bluff and 

ISES Operating Agreements, and requesting a meeting of the Operating 

Committee, established pursuant to the PCITSA.  In that letter, the co-owners 

further requested that EAI provide in writing the basis for EAI’s position with all 

data which supported EAI’s decision to change EAI’s interpretation of the 

agreements.  On behalf of the co-owners, I asked EAI to delay the implementation 

of its change.  See Attachment J.   
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45. On June 29, 2004, the co-owners including AECC received a letter dated June 28, 

2004, from EAI’s Mr. McDonald, stating that EAI disagreed that it was changing 

the allocation of energy from the plants or the administration of the contracts.  See 

Attachment N. 

46. Around July 3, 2004, EAI also stopped providing much of the information 

formerly in the Co-owners Delivery System.  

47. On July 9, 2004, I participated in a meeting among EAI, AECC and the other co-

owners.  Although not formally designated an official Operating Committee 

meeting pursuant to the PCITSA, both Robert Robinette, EAI’s Operating 

Committee representative, and I, AECC’s Operating Committee representative, 

were in attendance.  At this meeting, EAI’s representatives discussed the reasons 

it believed these changes to be necessary.   

48. According to John Hurstell, Vice President of Fuel and Generation for Entergy’s 

EMO, Entergy is experiencing somewhere between 500 to 3,000 MW in PURPA 

QF purchase requirements without notice.  The average “put” is between 1,500 

and 2,000 MW, at all hours.  The other new “problem” Mr. Hurstell raised was 

the alleged regulation burden from IPPs.  Mr. Hurstell said that the actual ramp of 

IPPs does not match their schedule change, and he claimed that there were swings 

as great as 1,500 MW during ramp periods.  Entergy did acknowledge that it 

recently proposed a new “Generator Regulation Charge” in Docket No. ER04-

901-000 to address this claimed problem.   

49. At this meeting, Mr. Hurstell also raised issues that were matters of long standing.  

He mentioned the large schedule changes from hour to hour due to loads such as 
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Nucor.  I would note that EAI competed with AECC for the initial Nucor plant, 

and had EAI, rather than AECC, won that competition, Entergy would still be 

experiencing the same effects.  Mr. Hurstell also raised another longstanding 

issue:  transmission constraints on the Entergy system at large.   

50. It was also at the July 9 meeting that I learned of EAI’s stated rationale for its 

decision to discontinue the practice of providing co-owners with information 

regarding the output of White Bluff and ISES.  According to EAI’s 

representatives, EAI can no longer provide information about the usage of White 

Bluff and ISES, in part because of an asserted inability to anticipate the amount of 

change in the output of the coal units.  Mr. Hurstell stated that operating 

constraints hindered EAI’s ability to forecast the capability of the plants.  

Additionally, we were told that EAI did not want the capability numbers to carry 

an implied warranty. 

51. At the July 9th meeting I informed EAI that AECC would not abide by EAI’s 

unilateral interpretation of the contracts. 

52. On July 13, 2004, AECC staff met with Entergy personnel at Entergy’s offices in 

The Woodlands, TX.  At that meeting, Mr. Hurstell went into more detail about 

the scope of the QF problem, which apparently in his opinion has grown in 

magnitude.  We were told that most of the need to reduce generation from White 

Bluff and ISES comes in off-peak hours and is caused by the QF puts.  According 

to Mr. Hurstell, the majority of the QFs are in Louisiana and Texas.  Thus, 

Entergy Louisiana, Inc. (“ELI”) and Entergy Gulf States, Inc. (“EGSI”) are the 

companies required to purchase energy from the QFs in their respective regions.  
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Apparently, because the Entergy system is operated as a whole, when a QF puts 

energy to ELI and EGSI, EAI’s coal units are backed down.  In turn, EAI then 

either purchases energy from the Entergy system pool or sells less energy to the 

pool, all at the Entergy system incremental cost. EAI’s current scheme shifts this 

additional cost onto its wholesale customers, the co-owners of White Bluff and 

ISES.  Regarding the provision of operating information to AECC, Entergy 

acknowledged that they had discontinued providing the output and capability of 

the coal units to the co-owners over the Co-owner’s Delivery System as of early 

July, 2004. 

53. On July 23, 2004, AECC sent a letter to EAI in which we stated our continuing 

disagreement with EAI’s new interpretation of the PCITSA and White Bluff and 

ISES Operating Agreements.  In that letter we requested a meeting of the chief 

executives of the companies as provided for in the PCITSA to address the 

dispute.2  A copy of this letter is attached as Attachment K.   

54. On August 6, 2004, EAI sent a fax to AECC that contained a proposal for 

supplying replacement energy to AECC.  EAI marked the proposal “privileged 

and confidential – for settlement discussion purposes only.”  Accordingly, I will 

not disclose what was in the proposal.  AECC received quantification of the 

settlement offer on the July bill at a meeting on October 7, 2004.  On October 15, 

2004, AECC informed EAI that the proposal was unacceptable. 

55. A meeting of the chief executive officers was held on August 10, 2004.  EAI 

representatives continued to state that EAI was changing the method of billing 
                                                 
2  Article VII, Section 1 of the PCITSA provides that “[i]f the Operating Committee is unable to 

agree on any matter coming under its jurisdiction, that matter shall be referred to the chief 
executives of the parties or their designated representatives.” 
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AECC for energy.  Although AECC requested it again, EAI still did not provide 

the requested data supporting the changed billing methodology to AECC.   

56. On August 18, 2004, AECC sent a letter to EAI, notifying EAI that AECC 

continued to disagree with its new interpretation of the PCITSA and the White 

Bluff and ISES Operating Agreements.  AECC stated that it believed the amount 

of the resulting overcharge for the month of July, 2004, to be approximately 

$400,000.  AECC again requested a written description of the billing 

methodology employed and the worksheets in support of the bill.  A copy of this 

letter is attached as Attachment L.  

57. On September 16, 2004, AECC sent another letter to EAI stating that it continued 

to disagree with EAI’s recently modified position regarding “availability” of 

AECC generating resources and with EAI’s calculation of AECC’s bill.  In that 

letter, AECC reiterated that as of that date, EAI had not provided written 

documentation of the method that EAI used to calculated the July and August 

2004 bills, nor has it provided the documentation requested in AECC’s July 24, 

2004 letter.  See Attachment M.  

58. The only written response AECC has received is the June 28, 2004 letter from 

EAI’s President/CEO Hugh McDonald.  Although AECC has received some data 

from EAI, it has, to date, still not received the documentation requested in its July 

24 letter.   

59. On October 7, 2004, I participated in another meeting between EAI and AECC.  

At that meeting, we were told that EAI believes AECC, through its actions and 

the nature of its load, is contributing to Entergy’s system operating constraints.  
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According to EAI’s representatives, the sources of AECC’s impact on Entergy’s 

system include first and foremost, regulation of AECC’s Nucor (steel plant) load; 

to a much lesser degree, regulation of AECC’s other load; AECC’s net import 

energy schedules; and, again, to a much lesser degree, Entergy’s ramping 

requirements for AECC schedules.  Mr. Hurstell told us that the QF “puts” and 

AECC’s schedules are less significant than regulating Nucor load swings.  We 

were also told that with the new Generator Imbalance Agreement charges in 

Docket No. ER04-901-000, the operating constraints could be reduced.  Entergy 

representatives at this meeting acknowledged that all loads and all generators in 

its control area contribute to these impacts.  It is interesting that at this meeting we 

were told that AECC’s scheduling practices and load characteristics are the 

largest contributor to EAI’s problem.  At the first explanatory meeting, we were 

told that it was the QF puts.  The Entergy representatives did not attempt to 

quantify the problem from a system perspective; rather, they attempted to show 

the relative size of each component of AECC’s alleged contribution.  

60. At this meeting, EAI also quantified changes to the billing calculation for 

purposes of settlement.  EAI asked me to keep these numbers confidential as part 

of “settlement discussions.”  AECC informed EAI on October 15, 2004, that this 

proposal was not acceptable.   

IV. AECC’S HISTORY OF COOPERATION WITH EAI IN RESOLVING 
OPERATIONAL CONSTRAINTS 

61. EAI’s decision to change the way it administers AECC’s contracts by changing 

the way it allocates energy from the jointly owned plants was made unilaterally 

by EAI, without any input from AECC, and with only seven days notice.  This 
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action was surprising to me because historically, when EAI has had concerns 

about “operational constraints,” such concerns have been raised in a more timely 

manner with AECC, and we have always made a good faith effort to cooperate 

with EAI in resolving such concerns.   

62. The PCITSA recognizes that operational constraints at the White Bluff and ISES 

units have to be taken into account.  The system operating constraints and their 

resulting conflict of co-owner economics is dealt with by providing for an after-

the-fact redispatch.  PCITSA Exhibit E, Redispatching Principles (No. 3).  It also 

provides for an Operating Committee to deal with any such issues, among others, 

that may arise under the contract.  Article VI.  Similarly, the White Bluff and 

ISES Operating Agreements provide that the co-owners will cooperate with each 

other in all activities relating to White Bluff and ISES.  See, Section 10(h) of the 

White Bluff Operating Agreement and Section 11.5 of the ISES Operating 

Agreement.  AECC and EAI have a history of working out, or at least discussing, 

operational issues that are said to affect the operation of the White Bluff and ISES 

units.  

63. One such issue arose in February, 1997, when EAI complained that AECC’s 

across-the-hour schedule changes were causing problems when the magnitude of 

those schedule changes contributed to a need for EAI to change its generation 

faster than the coal plants’ ramp rate.  After discussing the issue thoroughly, 

AECC concluded that EAI’s concerns were valid and agreed that AECC would 

adopt operating guidelines setting target limitations on its scheduling and on 

maintaining minimum loading of the White Bluff and ISES plants. 
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64. In the summer of 1998, EAI experienced difficulty getting its rail carrier to 

deliver coal to the White Bluff and ISES plants.  AECC acquiesced in EAI’s 

implementation of a burn profile which limited the amount of energy that the co-

owners could get in non peak hours.  AECC subsequently got coal delivered by 

barge. 

65. In September, 1998, EAI declared reductions in the maximum dependable 

capability of the power plants based on operation, not tested limits.  EAI 

continues to use summer operating limits that are below the maximum dependable 

capability.  Without waiving its right to enforce the contracts’ requirements in this 

regard, AECC has not filed a complaint regarding EAI’s practice.  However, 

AECC did inform EAI that it did not believe that this practice complied with the 

PCITSA.  As AECC made clear to EAI, if the plant was not able to achieve the 

maximum dependable capability, then EAI as the plant operator should proceed to 

maintain the plant in a way that the maximum dependable capability could be 

achieved. 

66. In December, 1999, EAI declared that Replacement Energy would no longer be 

available from EAI units alone, and the energy in the future would only be 

available from Entergy system resources and would be priced at rates based on 

Entergy’s system wide incremental cost.  AECC protested this action in writing.  

Without agreeing that this decision and practice was consistent with EAI’s 

obligations under the PCITSA and the White Bluff and ISES Operating 

Agreements, however, AECC has not pursued the matter because, before EAI’s 

change in definition of energy available to AECC from the co-owned units, 
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AECC was able to minimize its exposure to this problem by purchasing in the 

wholesale market.   

67. Also in December, 1999, EAI’s dispatch, despite warnings from AECC, created a 

gas fuel supply penalty for AECC.  EAI refused to pay for any of the penalty until 

December, 2002, when it agreed to split the penalty with AECC, based on after-

the-fact redispatch energy each party used from the plant which incurred the 

penalty.   

68. In May, 2000, EAI began claiming that transmission constraints were limiting the 

coal units and began reflecting those limits in the after-the-fact redispatch.  EAI’s 

initial claims identified a plausible nexus between specific transmission problems 

and prudent, safe use of the plants in some instances.  AECC recognized that 

transmission constraints of this kind could qualify as “operating constraints which 

limit the available of the plant to the EAI dispatcher” as provided in the PCITSA 

Redispatching Principles.  However, when it became clear that EAI might include 

transmission constraints that did not directly and unavoidably limit the safe 

operation of the plants, AECC informed EAI that it did not agree with such a 

broad limitation on the plant.  AECC was concerned that transmission limitations 

could be caused by Entergy itself, either by over-selling transmission service to 

others or by scheduling large amounts of economy energy for Entergy’s own use.  

However, the extent of the overcharged caused by EAI’s “interpretation” has not 

to date justified the burden and expense involved in litigation. 

69. This history of discussion and cooperation, which AECC has viewed as an 

obligation under the agreements, made EAI’s announcement of its unilateral, 
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fundamental change in the after-the-fact redispatch only seven days before it was 

implemented—plus its subsequent refusal to document the alleged bases for the 

changes—all the more disappointing. 

V. IMPACT ON AECC 

A.    Over-billing Impact 

70. Despite EAI’s announced billing changes, AECC chose to continue to operate as 

it had in the past.  We did so because, given our history of cooperation, we had 

expectations that EAI would reconsider its position on implementing a change 

without prior consent.  Additionally, without continuing our prior operations, the 

financial impact of EAI’s decision would be difficult to quantify.   

71. EAI’s change in the definition of “availability” has a material affect on AECC.  

To date, the change caused EAI to over-bill AECC approximately $400,000 for 

the month of July, 2004; $585,000 for the month of August, 2004; and $286,000 

for the month of September, 2004:  a total of approximately $1.271 million for the 

three months.     

72. On August 12, 2004, AECC received its bill for energy supplied from the AECC 

Owned Resources for the time period of July 1, 2004, to July 31, 2004.  The total 

amount of this bill was $9,258,571.52.  A copy of this bill is attached as 

Attachment O.   On August 31, 2004, AECC received a revised, trued-up bill for 

that same time period.   The total amount of the revised bill was $9,265,243.74.  

AECC paid the July 2004 bill in full, under protest, on August 16, 2004.   

73. On September 14, 2004, AECC received its bill for energy supplied from the 

AECC Owned Resources for the time period of August 1, 2004, to August 31, 
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2004.  The total amount of this bill was $9,263,356.03.  On September 30, 2004, 

AECC received its revised, trued-up bill for that same time period.  The total 

amount of the revised bill was $9,251,884.13.  On September 15, 2004, AECC 

paid its August bill in full, again under protest.  On October 15, 2004, AECC 

received its bill for energy supplied from the AECC Owned Resources for the 

time period of September 1, 2004, to September 30, 2004.  AECC paid this bill in 

full under protest on October 18, 2004.   

74. To analyze the amount that EAI is over-billing AECC, AECC used software that 

had been developed in-house to manage AECC’s energy accounting data.  This 

software utilizes load, schedule and generation data to provide AECC’s 

dispatching staff an accurate view of the financial impact of operational decisions.  

The software is used to facilitate all aspects of AECC’s energy accounting, 

including validation of the billings rendered by EAI.  With this software, AECC 

was able to reproduce EAI’s billings for the months of April, May and June, 

2004, and in so doing discovered that EAI’s hourly calculations contain some 

embedded rounding errors.  In all cases in which there is a difference between 

AECC’s calculations and EAI’s calculation, the difference is within the rounding 

error associated with one integer MWh. 

75. To calculate the impact of EAI’s change in the definition of availability on the 

July 2004 bill, AECC first duplicated the July 2004 bill from EAI.  EAI provided 

sufficient data so that AECC could replicate the billing process, but did not 

provide any written documentation or support relating to the change in the billing 

process.  AECC’s software produced a bill for July, 2004, in the amount of 
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$9,255,265.32, $3,306.20 below EAI’s rendered bill (difference due to rounding).  

AECC then replaced the capability data EAI had used – the actual hourly 

generation – with hourly physical capabilities, as is required under AECC’s 

contracts with EAI, and re-ran the software.  For AECC’s re-calculation, AECC 

used hourly physical capabilities determined using the Generating Availability 

Data System (“GADS”) data submitted to the North American Electric Reliability 

Council by EAI.  Using these actual capabilities of the units, AECC calculated 

that the bill should have been $8,850,277.28, or $408,294.24 less than the bill 

EAI rendered.  Applying the same process, using GADS data, for the August 

2004 bill, AECC calculated an EAI over-billing of approximately $585,000; for 

the September 2004 bill, AECC calculated an over-billing of approximately 

$286,000. 

76. The change is materially different from the normal billing practices of the last 24 

years.  Until July, 2004, AECC had access to the maximum dependable capability 

in every hour, unless the plant itself was physically limited.  As can be seen by 

comparing the June 2004 and July 2004 bills, EAI’s change has virtually 

eliminated Substitute Energy.  See Attachment I at 5, Attachment O at 5.   

B. Competitive Impact 

77. By changing the definition of available capacity such that it is simply equal to 

actual generation, EAI has eliminated AECC – and possibly other co-owners – as 

a competitor in the wholesale market.  EAI has put AECC in a position of 

attempting to manage against two unknowns:  the amount of generation that will 
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be provided by White Bluff and ISES in any particular hour and the price of 

Replacement Energy. 

78. Because AECC does not know the amount of generation EAI will choose to make 

available until after the hour, it cannot make decisions regarding the need to 

purchase or sell to or from the wholesale market.  EAI has responded to AECC’s 

requests for information on the level of generation on a real-time basis by stating 

that it does not know until the hour is over what the level of generation will be.  

Additionally, EAI representatives have stated that providing such information to 

the co-owners could make matters worse, because the co-owners could use the 

information to make purchases from the wholesale market.  According to EAI, 

such purchases by the co-owners would then cause EAI to vary the output of the 

coal units even more.     

79. Even if EAI informs AECC of the amount of “available” energy, AECC still 

would not know the price – tied to EAI incremental cost – until after the month is 

over.  The Entergy system is dispatched as a single system, but the cost between 

the Entergy operating companies is not divided up until after the month is over.  

The actual hourly incremental cost for EAI is not known until the intersystem 

billing is completed.  This would mean that for a purchase or sale during the 

month, it is only after the month is over that a calculation could be made to 

determine if a correct decision was made.  This lack of price certainty would 

effectively preclude AECC from participating in the wholesale market. 

80. By continuing to operate as if the new interpretation did not exist, much of the 

competitive impact is captured in the difference in the billing calculated under 
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EAI’s new method and the method in place for the last 24 years. This is not a 

practice that AECC can maintain if EAI’s actions are not reversed. 

81. As the control area operator, Entergy makes the decision of which units are on 

Automatic Generation Control, involved in load following and other aspects of 

operation. 

82. It appears, from John Hurstell’s description of the cost impacts to Entergy, that 

Entergy is apparently reducing the output of its coal units to purchase QF power.  

Apparently this increases EAI’s costs under the Entergy System Agreement, even 

though it may not increase Entergy’s system-wide costs appreciably, if at all.  

Nevertheless, EAI appears to be trying to pass the costs passed to it by Entergy 

onto AECC.   

83. EAI is also attempting to impose costs on AECC that AECC did not cause EAI to 

incur, and that AECC has no way to avoid.  The “QF and IPP operational 

constraints” that EAI raised are matters over which AECC has no control or even 

influence.  They are risks of the kind that EAI assumed when it obtained the right 

to dispatch the units.   

84. At the most recent meeting with EAI, October 7, 2004, Mr. Hurstell raised again 

EAI’s long-standing complaint about AECC’s net import energy schedules.  As I 

mentioned above, when EAI has presented a plausible case that specific 

scheduling behavior is harmful, AECC has accommodated EAI.  Now, however, 

EAI seems to be trying to make the case that Entergy’s choice of under-

scheduling the White Bluff and ISES units to balance the whole Entergy system 

should—after 24 years of operation and on seven days’ notice—result in 
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reclassification of Substitute Energy as Replacement Energy because AECC’s 

third-party transactions contribute to the alleged balancing problem.    

85. I do not understand how EAI’s long-standing complaint about transmission 

constraints on its system allows it to reclassify Substitute Energy as Replacement 

Energy under the PCITSA.  As I mentioned above, AECC has recognized that 

transmission contingencies over which EAI has no control and which presumably 

prevent dispatch of the White Bluff and ISES units, represent operational 

constraints of the kind contemplated by the PCITSA Redispatching Principles.  

For instance, when a storm has taken out a transmission line that, in fact, “limit[s] 

the availability of the plant to the EAI dispatcher” (Principle No. 3), in that 

instance AECC has not objected to EAI’s substitution of Replacement Energy for 

Substitute Energy.  Now, however, EAI appears to be arguing that AECC, as a co-

owner of the White Bluff and ISES units, has to subsidize the cost of any 

transmission constraint that EAI chooses to resolve by under-scheduling the 

White Bluff and ISES units.  AECC did not purchase an interest in Entergy’s 

system, or, indeed in EAI’s.  It purchased discrete generating units and turned 

control of those units over to EAI on the understanding that after-the-fact 

redispatch would insulate AECC from whatever use EAI chose to make of its 

control.  AECC did not undertake to co-insure the operation of Entergy’s multi-

state transmission system. 
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