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COMPLAINT REQUESTING FAST TRACK PROCESSING
AND MOTION FOR SUMMARY DISPOSITION
-
Pursuant to Sections 201, 206 and 306 of the Federal Power Act, 16 U.S.C.
[
§§ 824b, 824e and 825e and Rule 206 of the Commission's Rules of Practice and
- Procedure, 18 C.F.R. § 206, East Texas Electric Cooperative, Inc. (“ETEC”’) submits this
- complaint against Entergy Arkansas, Inc. (“Entergy Arkansas” or “EAI") and a request
for fast track processing. Pursuant to Rule 217, 18 C.F.R. § 217, ETEC also moves for
- summary disposition of this matter. As demonstrated by Entergy Arkansas’s recent bill
- to ETEC and as explained below, Entergy Arkansas has refused to honor the terms of its
agreements with ETEC on file with the Commission. As a result, ETEC has suffered an
“ immediate, substantial and unauthorized rate increase.
- Under the terms of an operating agreement between the co-owners of the coal-
fired Independence Steam Electric Station (“ISES™), Entergy Arkansas provides other co-
-
owners such as ETEC substitute energy when, because of Entergy’s system dispatch, the
- Station provides the co-owners less than their contracted-for share of ISES-generated
power. The agreement specifies that the rate charged for the substitute energy will be

based upon the cost of fuel used to power ISES. In 2003, that rate was 14 mills’kwh. On
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-
- June 23, 2004, Entergy Arkansas announced that, beginning July 1, 2004, the co-owners
will be charged for substitute energy at a rate equal to the Entergy System’s incremental
“ cost plus 10 percent. In 2003, that rate was 51 millskwh. Entergy Arkansas has
- tendered a July bill to ETEC. That billing shows that Entergy Arkansas now charges
ETEC far more for ISES substitute energy than the co-owners’ agreement specifies. The
“ cost to ETEC of Entergy Arkansas’s breach of the Operating Agrecment is an estimated
- $96,776 for July and $1,444,837 over the next year,
- ETEC requests the Commission: (1) find that Entergy Arkansas’s re-pricing of
substitute energy violates the express terms of the agreement and the filed rate doctrine;
- and (2) order Entergy Arkansas to charge ETEC only the rate as set out in the agreement
- and filed at the Commission. In addition, because one of the purported bases for Entergy
Arkansas increasing rates for substitute energy is an Entergy Arkansas response to the
- mis-allocation of PURPA Qualified Facility power purchases among Entergy Arkansas
- and other Entergy affiliates under the terms of the Entergy System Agreement, the
Commission should institute an investigation of the Entergy companies’ apparent
- violation of the Entergy System Agreement.
- None of the issues presented in this case are pending in an existing Commission
proceeding or a proceeding in any other forum in which ETEC is a party. Entergy
“ Arkansas’s new claims concerning the ramping up of independent power producer
- generation without compensation to Entergy are related to Energy claims raised in the
June 1, 2004 filing of Entergy Services, Inc., Docket No. ER04-901-000. See Entergy
“ Services, Inc., 108 FERC {61,107 (2004) (setting Entergy’s request for a new Generator
-
-
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-
- Regulation Service for hearing, held in abeyance pending settlement discussions). ETEC
1s not a party in that case.
-
L COMMUNICATIONS
a All written communications regarding this petition should be addressed to the
following individuals who should be placed on the official service list.
a
William H. Burchette Bob Gross
A. Hewitt Rose Wayne Miller
- John H. Conway GDS Associates, Inc.
Brickfield Burchette, Ritts, & Stone, P.C. 1850 Parkway Place
1025 Thomas Jefferson St., N.W. Suite 720
- Eighth Floor, West Tower Marietta, GA 30067
Washington, DC 20007 770-425-8100
202-342-0800 voice 770-426-0303
- 202-342-0807 fax bob.grossl@gdsassoc.com
hrose{@bbrslaw.com wayne.miller@gdsassoc.com
jconway(@bbrslaw.com
-
IL PARTIES
- A. East Texas Electric Cooperative, Inc.
ETEC is a non-profit generation and transmission rural electric cooperative
-
corporation organized under the laws of the State of Texas. ETEC has three generation
- and transmission members: Tex-La Electric Cooperative of Texas, Inc., Northeast Texas
- Electric Cooperative, Inc., and Sam Rayburn G&T Cooperative, Inc. The three G&T
members resell power purchased from ETEC and from other power supply resources to
- their member distribution cooperatives which resell that power to their end use customers
- located in East Texas and Southwestern Louisiana.
B. Entergy Arkansas, Inc.
- Entergy Arkansas is an investor-owned electric utility organized under the laws of
. the State of Arkansas. As a wholly owned subsidiary of Entergy Corporation, it is a
-
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- signatory of the Entergy System Agreement and part of the Entergy system-wide control
area.
o
III. BACKGROUND
- A. The Underlying Agreements
ETEC is a co-owner with Entergy Arkansas and others' of the Independence
o
Steam Electric Station (“ISES"”) located in Newark, Arkansas. ISES consists of two coal-
- fired electric generating plants, ISES I and ISES 2. ETEC owns 60 MW (a 7.13% share)
of the 842 MW of net rated capability in the ISES 2 plant. Wayne M. Miller Affidavit at
-
§ 7, included at Attachment 1.
- ISES is connected to the Entergy Arkansas transmission system and operated
within the Entergy control area. ETEC transfers 31 MW of capacity and energy from its
-
share of ISES 2 over the Entergy system into the AEP-West-SPP control area to serve
- ETEC loads located on the Southwestern Electric Power Company system, and transfers
- 29 MW of capacity and energy from its share of ISES 2 under its network transmission
agreement with Entergy to serve ETEC loads located on the Entergy Gulf States system.
“« Id.
- Three contracts govern ETEC’s ownership share of ISES:
(1) Independent Steam Electric Station Ownership Agreement, as amended
- (“ISES Ownership Agreement”). The agreement among all the ISES co-
owners defines the project assets and sets forth the sale of assets, construction,
inspection, party representations, and further particular agreements. The
- agreement is not on file with the Commission. A copy of the agreement is
included as Attachment A.
(]
- ! The other co-owners are the Arkansas Electric Cooperative Corporation; City of Conway,
Arkansas; City Water and Light Plant of the City of Jonesboro, Arkansas; Entergy Mississippi, Inc.;
Entergy Power, Inc.; City of Osceloa, Arkansas; and City of West Memphis, Arkansas.
-
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(2) Independence Steam Electric Station Operating Agreement (November 1,
2000) (“ISES Operating Agreement”). The agreement among all the ISES
co-owners establishes Entergy Arkansas as the operator of the plant, provides

- for payment of the cost of operation including fuel, and sets forth the sharing

and scheduling of energy of the plant. Entergy filed the most recent version
of the agreement at the Commission in Docket No. ER02-277-000. A copy

- of the agreement is included as Attachment B.

(3) Power Coordination and Interchange Agreement (October 22, 1998)
(“ETEC PCITA”). The agreement between Entergy Arkansas and ETEC

“ provides for operation and scheduling specific to ETEC, billing, and an
Entergy Arkansas/ETEC Operating Committee. Entergy Services, Inc. filed
- the agreement at the Commission in Docket No. ER99-634-000. A copy of
the agreement is included as Attachment C.
- On February 26, 1998, ETEC purchased its 60 MW ownership interest in ISES 2
from Entergy Power, Inc., a co-owner of ISES 2, pursuant to an Ownership Interest
- Purchase Agreement.” ETEC’s purchase constitutes payment for its Ownership Share of
- ISES 2 capacity costs. Pursuant to the ISES Operating Agreement § 4, ETEC also pays
its Ownership Share of the cost of operating the ISES. In return for these ownership and
-
operating cost payments, Entergy Arkansas makes ETEC’s Ownership Share of ISES 2
- capacity and energy available to ETEC.
The ISES Operating Agreement designates Entergy Arkansas as the Operator of
-
the plant. The Operator is “responsible for management, control, operation and
a maintenance” of ISES. ISES Operating Agreement § 2.10. As Operator, Entergy
Arkansas “shall have sole responsibility and authority, to be discharged in a prudent
-
manner in accordance with good utility practices, for the management, control, operation
- and maintenance of ISES.” ISES Operating Agreement § 3.1. In the exercise of that
z Entergy added ETEC as a co-owner of ISES 2 by Amendment A to the ISES Operating
- Agreement filed on May 27, 1999 in Docket No. ER99-3068-000. The Commission approved the addition
by a June 25, 1999 Letter Order.
3 As 8 result, the ISES Ownership Agreement was not amended.
-
5
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- authority, Entergy Arkansas acts as the co-owner’s agent with an attendant fiduciary duty
to operate the plant in the best interests of co-owners. ISES Operating Agreement § 3.2.
L]
In general, cach co-owner is entitled to its Ownership Share of net capacity and
- energy of their unit at any given time. ISES Operating Agreement § 8.1. Also, Entergy
Arkansas, after consultation with other co-owners, must dispatch the ISES on a best
-
efforts basis “to meet the different requirements of Participants [co-owners] in each Unit
- for the optimum utilization by each Participant in each Unit of its Ownership Share in
such Unit.” ISES Operating Agreement § 8.4. ISES is a low-cost coal plant that was
-
designed to be and is ordinarily operated by Entergy Arkansas as a base load power
- supply resource for all of the plant’s co-owners. Miller Affidavit at § 7.
- Operating Agreement § 8.4 recognizes that, nevertheless, at certain times, Entergy
Arkansas may elect to dispatch ISES at less than its full capability due to Entergy system
- needs. In such circumstances, Entergy Arkansas must make up for the reduced dispatch
- of the ISES with energy from such Entergy Arkansas resources as Entergy Arkansas
chooses and price the substitute energy® to the other co-owners at an ISES coal stockpile
- equivalency rate:
- In certain circumstances where EAI may, for its overall system
requirements, elect not to schedule generation from either or both of the
Independence Unit No. 1 or Independence Unit No. 2 of ISES when either
- such Unit is capable of generation, EAI shall schedule and make available
to the Participants who have Ownership Shares in any Unit not so
scheduled an amount of energy from other of its resources in accordance
- with the requirements of such Participants equal to each Participant’s
Ownership Share of the net capability of the Unit not so scheduled at the
time of the election of EAI not to schedule generation from such Unit. In
- such event, energy shall be paid for on the basis of the average cost per
o ¢ Operating Agreement § 8.4 does not provide a term for this energy. Entergy’s bills appear to
account for this energy under the term “Sale of Energy: (1).” Miller Affidavit at §3 10 & 14. For the
purposes of this Complaint, ETEC has chosen the functional term “substitute energy.”
[
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-
- ton of the coal stockpile for the ISES and the heat rate of the relevant Unit
assuming operation at 60% loading during summer test conditions.
- Operating Agreement § 8.4 (emphasis added). In other words, if ETEC schedules 29
MW in an hour, but Entergy Arkansas dispatches the ISES such than only 20 MW of
“ ISES capacity and energy are generated for ETEC, then Entergy Arkansas must make up
- the 9 MW from its resources and sell that 9 MWH of substitute energy to ETEC at an
ISES coal stockpile equivalency price. In the past, Entergy Arkansas has applied § 8.4 of
- the Operating Agreement to sell ETEC substitute energy at the ISES coal stockpile
- equivalency price. Miller Affidavit at §§ 6 and 24.
B. Events Leading To The Complaint
- On June 23, 2004, in a phone call to ETEC’s Engineering consultant Bruce
- Walter of GDS Associates, Inc.,” Mr. Kurt Castleberry, director of wholesale sales at
- Entergy Arkansas, announced that, effective July 1, 2004, Entergy Arkansas would no
longer supply ETEC substitute energy whenever Entergy re-dispatched ISES 2 to reduce
- the output of the unit for Entergy system constraints. Miller Affidavit at § 18. As
- Entergy Arkansas explained in subsequent phone calls and at a co-owner meeting on July
9, 2004, rather than follow its long-standing past interpretation and application of
- Operating Agreement § 8.4, Entergy Arkansas now would charge ETEC for “replacement
- energy,” in substitute energy situations, priced at the Entergy system’s incremental cost
plus 10%.° Miller Affidavit at §§ 6 & 24. The only exception to Entergy Arkansas’s
“ unilateral elimination of substitute energy priced at the ISES coal pile equivalency cost
-
- s GDS Associates, Inc. is a consulting firm for ETEC.
s “Replacement energy” is not & term in any of Entergy Arkansas’s contracts with ETEC, but rather
is an undefined term found in Entergy’s bills to ETEC. Miller Affidavit at § 15.
-
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- would be when Entergy Arkansas reduced ISES 2 generation in order to import economy
energy. Id. at § 21.
- In post-June 23 phone calls and at the July 9 meeting, Entergy Arkansas laid out a
- partial rationale for its decision to re-price substitute energy. /d. at §§ 19-24. According
to Entergy Arkansas, the purchases of power by affiliates Entergy Louisiana, Inc. (“ELI"™")
- and Entergy Gulf States, Inc. (“EGI”) from Qualified Facilities (“QFs”) under the Public
- Utility Regulatory Policies Act have greatly increased in the last two years. In order to
- buy the QF power, Entergy Arkansas claimed that Entergy Services, Inc. (“ESI”), the
operator of the Entergy control area, has had to reduce the dispatch of Entergy system
- generation units that have automatic generation control (“AGC™). Entergy Arkansas
- maintained that QF power purchases have increased to the point where ESI must now
reduce the dispatch of Entergy base load coal units with AGC, including specifically the
- ISES plant.
- Further, under the Entergy System Agreement (included in relevant part at
Attachment D), Entergy Arkansas, which is short on power supply due to lowered
- generation dispatch, must buy power from ELI and EGI, which are long on power supply,
- at the average Entergy pool incremental cost.” At times Entergy Arkansas may still be
long on power supply despite the lowered generation, but, in those circumstances,
“ Entergy Arkansas could not sell as much energy to its affiliates that are short and thus
- ? Though not described by Entergy Arkansas, Entergy Arkansas appears to rely on Entergy System
Agreement § 4.08, which provides for inter-operating company purchases of energy due to Entergy system
- economic dispatch. Entergy System Agreement, Service Schedule MMS-3 applies to the exchange of

clectric energy among the companies. Section 30.08 of MMS-3 provides for rates for such sales at varicus
rates depending on the nature of the resource. The rate for a sale in an hour can be expressed as a single
rate based on the average weighted sales in that hour from particular resources. Entergy’s inter system

o sales in an hour take place only after an Entergy operating company's resources are sllocated to serve the
operating Company’s load. Thus, Entergy’s inter-system rate is not based on a true Entergy incremental
cost, but rather on an average Entergy pool incremental cost.
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‘-
- would suffer an opportunity cost equal to the Entergy Arkansas incremental cost.
Entergy Arkansas further explained that, if Entergy Arkansas must buy energy at the
“ average Entergy pool incremental cost (or forgo sales at Entergy Arkansas’ incremental
- cost), due to ELI and EGI purchases of QF power, then so too must the co-owners of
ISES. Accordingly, Entergy Arkansas now interprets the ISES Operating Agreement to
- allow Entergy Arkansas to charge for substitute energy as if it were replacement energy
- priced at Entergy’s system incremental cost plus 10%.
- In a September 2, 2004 meeting with ETEC, however, EAI shifted its economic
rationale for repricing substitute energy. Miller Affidavit at § 20. EAI argued that the
- most important cause of Entergy system problems were independent power producers
- (“IPPs™) ramping up to serve IPP block power sales and thereby forcing EAI to back
down its generation to accommodate the ramp up of IPP generation, all without
- compensation to EAI. EAI further vaguely argued that co-owner Arkansas Electric
- Cooperative Corporation and ETEC power schedules were a major cause of Entergy
system problems. Regardless of the precise mix of rationales, Entergy Arkansas argued
“ that these Entergy system problems allow Entergy Arkansas to charge for substitute
a energy as if it were replacement energy priced at Entergy’s system incremental cost plus
10%.
“ Entergy’s re-pricing of “substitute energy” would result in significant economic
- damage to ETEC. The ISES coal stockpile equivalency price for substitute energy was
14 mills’kwh in 2003. Miller Affidavit at § 25. The Entergy system incremental cost
= plus 10% price for replacement energy was 51 mills/kwh in 2003, Id. The difference
- between an Entergy Arkansas-preferred 51 mill rate and the contract-specified 14 mill
-l
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- rate applied to ETEC purchases of substitute energy in 2003 would cost ETEC an
estimated $1,444,837 a year. /d. The overcharge for July 2004 is an estimated $96,776.
- Id. at §§ 27-29.
- ETEC protested Entergy Arkansas’s decision and, twice, in writing, sought
dispute resolution under the dispute resolution terms of the ISES Operating Agreement
- and the ETEC PCITA. The letters making that request are included in Attachments E and
- G. Entergy Arkansas responded to the first letter by dismissing the request out of hand,
- see Attachment F, and never responded to the second letter. Entergy Arkansas held a
fruitless meeting of chief executive officers of the co-owners on August 10, another
- fruitless meeting of the ISES co-owners on August 27, and a fruitless meeting of ETEC
- and EAI representatives on September 2.
In anticipation of the July bill, on July 26, 2004, ETEC’s consultants asked
- Entergy Arkansas to provide data for July and subsequent periods in order to be able to
- accurately determine the amount ETEC was over billed for substitute energy. Miller
Affidavit at § 27 and Attachment 3. The ISES Operating Agreement § 11.4 also requires
-

Entergy Arkansas to furnish that data. To date, Entergy Arkansas has not responded to
- that request.
On August 19, 2004, ETEC exercised its contractual right under the PCITA,

“ Appendix A, Article IV, § 1, and, given Entergy Arkansas’s refusal to supply adequate

- billing data, withheld payment of ETEC’s best estimate of the amount it was over billed
for substitute energy. ETEC’s letter to ESI explaining its actions is included in

- Attachment H.

-

-

10
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- IV. COMPLAINT
A. Entergy Arkansas’s Unilateral Decision To Re-Price Substitute
- Energy Breaches The ISES Operating Agreement § 8.4
ISES Operating Agreement § 8.4 unambiguously applies to the under dispatch of
“ ISES due to Entergy system requirements, including the purchase of QF power by
- Entergy operating companies and IPP scheduling practices. In such circumstances, ISES
Operating Agreement § 8.4 unambiguously sets the rate for Entergy Arkansas’s supply of
“ substitute energy at a coal equivalency price, not the Entergy system incremental cost
- plus 10%. Entergy Arkansas’s argument that it does not “clect” to lower the dispatch of
ISES when Entergy operating companies buy QF power or IPP’s inaccurately schedule
- their generation is without foundation. Where, as here, a contract is unambiguous, the
- Commission should enforce the terms of the agreement.

1. ISES Operating Agreement § 8.4 Unambiguously Applies To
- All Of ESI’s Reduced Dispatch Of ISES For Entergy System
Requirements, Including EGI And ELI’s Purchase Of QF
Power and IPP Scheduling of Their Generation

- Operating Agreement § 8.4 applies, without qualification, to “circumstances
- where EAI may, for its overall system requirements, elect not to schedule generation
- from either or both of the Independence Unit No. 1 or Independence Unit No. 2 of
Independence SES when either such Unit is capable of generation.” When ESI chooses
- to reduce the dispatch of ISES so that IPPs can ramp up their generation or ELI and EGI,
. and to a lesser extent, Entergy Arkansas, can buy QF power, Entergy is, without question,
satisfying Entergy’s overall system requirements.
- The ISES Operating Agreement § 8.4 provides that, if Entergy does not fully
- dispatch an otherwise capable ISES plant, then the amount of energy scheduled by a co-
owner, up to that co-owner’s Ownership Share, will still be provided by Entergy
-

11
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- Arkansas to co-owners from other Entergy Arkansas resources. The point of such a
provision is that the co-owners were buying a dependable power supply resource, subject
- only to the risk of the unit’s forced outage.
- The reason for the particular language of ISES Operating Agreement § 8.4 is that
the co-owners were not willing to assume the risk of Entergy dispatching ISES at less
- than what ISES was capable of generating. They specifically provided that, if ISES could
- generate, then the co-owners were to receive their ISES Ownership Share of capacity and
- energy from ISES and other Entergy Arkansas resources as necessary.
Section § 8.4 should be contrasted with situations where ISES is not capable of
- generation due to a planned or forced outage. In those situations, PCITA, Appendix A,
- Article 111, §§ 3 and 5 provide for ETEC schedules to be cut and the unit to be deemed
not available. In these circumstances, ETEC has separate provisions to obtain emergency
- and backup power for its loads located remote from ISES. Miller Affidavit at § 7. ETEC
- is not obliged to buy power from Entergy Arkansas at any price when ISES is
unavailable. Id. at § 15.
- As of July 1, 2004, Entergy Arkansas has begun treating ISES when it is
- dispatched at less than its capability as if ISES was incapable of generation, and, contrary
to the provision of the PCITA, Entergy Arkansas demands a non-existent contractual
- right to charge ETEC at a rate that is not provided for in the Entergy Arkansas/ETEC
- contracts.
-
-
-

12
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- 2, Entergy Arkansas’s Claim That It Never “Elects” to
Reduce The Dispatch of ISES For Entergy System
Requirements Except When Entergy Arkansas
- Imports Economy Energy Has No Basis
Entergy Arkansas has argued to ETEC that when Entergy operating companies
“ import QF power or accommodate the ramp up of IPP power by reducing the dispatch of
- Entergy system generation, Entergy Arkansas does not “elect” to reduce the dispatch of
ISES, but rather is “forced” to reduce that dispatch and so ISES Operating Agreement
“ § 8.4 does not apply. Miller Affidavit at § 21. The argument is wrong for four reasons.
- First, Entergy Arkansas’s new interpretation ISES Operating Agreement § 8.4 is
so broad that it lines out that provision. The QF power import or IPP ramp up situation is
- no different than if EGI was to suffer a transmission constraint resulting in a redispatch of
- the Entergy system. The situation is no different than if Entergy Arkansas was to add a
- low-cost generator on its system resulting in a long-term redispatch of Entergy
generation. In short, the QF or IPP situation is just one of dozens of possible reasons
- why Entergy may choose, in the exercise of its best engineering judgment, to reduce the
- dispatch of a coal plant capable of generating and ordinarily operated as a base load plant.
Reduced to essentials, Entergy Arkansas’s argument is that, with the exception of
- economy energy imports, Entergy Arkansas never “elects” to reduce the dispatch of ISES
- for Entergy system requirements, but rather those system requirements “force” Entergy
Arkansas to act. Though Entergy Arkansas’s principle complaints to ETEC is about
- imports of QF power and the ramp up of IPP power, Entergy Arkansas’s remedy is to
- eliminate substitute energy and its coal equivalency price for all instances of reduced
ISES dispatch for Entergy system requirements except for imports of economy energy.
- Miller Affidavit at § 24.
-l

13
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- An interpretation of a contract that would effectively eliminate a portion of the
contract is not favored under the law. See Garza v. Marine Transport Lines, Inc., 861
- F.2d 23, 27 (2d Cir. 1988) (rejecting District Court contractual interpretation that would
- render one of two “red letter” clauses superfluous or meaningless); Fortec Constructors
v. United States, 760 F.2d 1288, 1292 (Fed. Cir. 1985) (“an interpretation that gives a
“ reasonable meaning to all parts of the contract will be preferred to one that leaves
- portions of the contract meaningless™); Seminole Electric Cooperative, Inc. v. Florida
- Power & Light Co., 53 FERC ¥ 61,026 at 61,102 (1990) (rejecting FP&L's contract
interpretations that would render a sentence “surplus” and three other sentences a
- “nullity™).
- Second, throughout the history of Entergy Arkansas’s performance with respect
ETEC from October 1, 1999 up to July 1, 2004, Entergy Arkansas had never applied or
- interpreted § 8.4 in the fashion it does now, a point Entergy Arkansas acknowledges.
- Miller Affidavit at § 22 and 24. In the past, Entergy had provided “surplus energy” sold
at the ISES coal equivalency rate when ISES was backed down for Entergy system
- constraints. Jd. at §§ 6 & 24. A party’s own interpretation of a provision by its long-
- standing performance of that provision is telling evidence of what the parties intended so
long as that interpretation is not contrary to the words of the contract. See Seminole
- Electric Cooperative, Inc. v. Florida Power & Light Co., 53 FERC 161,026
- (1990)(rejecting FP&L’s new interpretation of a clause of an interconnection contract as
allowing it to charge for system Q&M costs instead of project-specific O&M costs, since
. FP&L’s new interpretation was contrary to FP&L’s prior course of conduct under the
L

14
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- contract). Entergy Arkansas’s prior course of performance of § 8.4 belies its new
interpretation of § 8.4.
= Third, Entergy Arkansas wrongly looks to its own state of mind when it focuses
- on the word “elects” in § 8.4 instead of looking to the state of the Entergy system when
the ISES plant is dispatched at less than its capability for reasons of Entergy system
“ requirements. The assumption of § 8.4 was that Energy Arkansas, in the exercise of
- “good utility practice,” would find times where it needed to dispatch ISES at less than its
capability even though ISES was ordinarily dispatched first as a base load plant. ISES
- Operating Agreement § 3.1 specifically provides that Entergy Arkansas would perform
- its Operator duties using “good utility practice,” while ISES Operating Agreement § 8.4
- provides that Entergy Arkansas would seek to meet the requirements of co-owners “for
the optimum utilization by each” co-owner. These actions necessarily come within the
- scope of the word “elects.” Entergy Arkansas’s election of particular dispatch levels of
- ISES at less than its capability was expected to be part of Entergy Arkansas’s normal and
proper operating procedure. Entergy Arkansas, by contrast, insists that its election of
- particular dispatch levels pursuant to good utility practice and normal and proper
- operating procedure is now something that it is “forced” to do.
Entergy Arkansas’s artificial distinction ignores the expected and contracted-for
“ operation of an electrical system. Control area operators make choices subject to general
- guidelines. There is more than one choice that can satisfy a “good utility practice”
guideline. Whatever that choice, Entergy Arkansas is obligated to supply surplus energy
- to the ISES co-owners so long as ISES was capable of generating at levels higher than the
- Entergy Arkansas choice of dispatch level.
-

15
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- Fourth, Entergy Arkansas’s willingness to continue its practice of pricing surplus

energy at the coal equivalency price in the case of economy energy imports is a telling
- admission that Entergy Arkansas seeks an unauthorized unilateral amendment of § 8.4.
- That section does not distinguish economy energy imports from other situations where

Entergy Arkansas elects to reduce the dispatch of ISES for Entergy system requirements.
“ Limiting § 8.4 to economy energy imports rewrites and drastically limits the co-owners
- bargained for rights encompassed in that section.

3. ISES Operating Agreement § 8.4 Unambiguously
- Sets The Rate For Entergy Arkansas’s Supply Of
Substitute Energy At A Coal Equivalency Price

- ISES Operating Agreement § 8.4 is unambiguous on the rate Entergy Arkansas
- must charge for ISES substitute energy when it choose to dispatch ISES at less than its
capability for Entergy system requirements: “energy shall be paid for on the basis of the
- average cost per ton of the coal stockpile for the Independence SES and the heat rate of
- the relevant Unit assuming operation at 60% loading during summer test conditions.”
This rate is the cost of operating ISES in an hour, disregarding the long-term ISES
- capacity and operating costs. Miller Affidavit at § 10.
- The choice of this particular rate was no accident. The ISES co-owners fully pay
for their Ownership Shares of ISES with their ownership purchase and operating cost
- payments. When ISES is capable of generation, the co-owners contracted to receive the
- full amount of their schedules for ISES power at the ISES price. If Entergy Arkansas
chooses to import power that is cheaper than ISES power, then Entergy Arkansas is free
- to do so, but the ISES co-owners will continue to pay the ISES price. If Entergy
- Arkansas chooses to import power that is more expensive than ISES power, then Entergy
Arkansas is free to do so, but the ISES co-owners will continue to pay the ISES price. In
-
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L
- either circumstance, the co-owners have a contracted-for right to receive ISES-priced
power up to their Ownership Share regardless of Entergy’s overall system requirements
= and the resultant dispatch of ISES.
- Operating Agreement § 8.4 makes no distinction between economy and non-
economy reasons for reduced dispatch for overall Entergy system requirements. That
“ section does not provide for any price but the coal equivalency price for Entergy
- Arkansas’s election to reduce dispatch of ISES for overall Energy system requirements,
be they economy or non-economy.
" 4. The Commission Should Enforce The Plain
- Language Of Operating Agreement § 8.4
Entergy Arkansas has decided that its ISES co-owners no longer have a right to
- receive ISES-priced power up to their Ownership Shares. Now, whenever Entergy
- Arkansas chooses to dispatch ISES below its capability for reasons other than energy
economy energy imports, it will charge a price higher than the ISES price. Entergy
- Arkansas’s new rate for this substitute energy is the Entergy system incremental cost plus
- 10%; that is, the cost of the highest-cost gas-fired units on the Entergy system plus more.
As the Commission has said repeatedly, “[w]hen presented with a dispute
- concerning the interpretation of a contract, the Commission looks first to the contract
- itself, and only if it cannot discern the meaning of the contract from the language of
contract will it look to extrinsic evidence.” Cinergy Services, Inc., 94 FERC q 61,146
- (2001) (omitting citations). The Commission can determine that Entergy Arkansas has
- breached the ISES Operating Agreement from the plain language of that document and
the facts qf this Complaint. The plain language of ISES Operaﬁng Agreement § 8.4 is
-
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-

- unambiguous and is not reasonably susceptible to a different construction than that
provided above.?

- Because the plain language of ISES Operating Agreement § 8.4 is unambiguous,

- it should be enforced. See City of Lebanon v. Cincinnati Gas & Electric Co., 62 FERC
1 61,056 (1993) (enforcing a Power Supply Agreement referencing an unambiguous tanff

“ provision and awarding refunds with interest for charges assessed not in accord with the

- tarifT).

B. Entergy Arkansas Has Decided To Charge A Rate For Substitute
- Energy That Is Not Found In Its Contract With ETEC And Is Not
Filed At The Commission In Violation Of Filed Rate Doctrine

- The new rate of Entergy’s system incremental cost plus 10% rate is not found

anywhere in § 8.4 of the ISES Operating Agreement nor anywhere else in the Operating

-
Agreement. The only mention of Entergy’s system incremental cost is in the ETEC
- PCITA, Appendix A, Article IV, § 4 which applies when ISES is not running but still
- requires Plant Energy. PCITA, Appendix A, Article I, § 7 (defining Plant Energy). In
that circumstance, ETEC is obliged to supply the Plant Energy from its resources or by
- purchases of Plant Energy from Entergy Arkansas at a price “based on the cost of
- Entergy’s System Incremental energy plus an adder of ten percent (10%).” This section
plainly does not apply when ESI reduces the dispatch of the still running ISES plant in
- order for Entergy operating subsidiaries to receive QF energy or to accommodate [PP
-
8 As stated in Ameren Services Company v. FERC, 330 F.3d 494, 499 (D.C. Cir. 2003):
- A contract is ambiguous if it is “‘reasonably susceptible of different constructions or
interpretations.’”” Consol. Gas Transmission Corp. v. FERC, 771 F.2d 1536, 1544 (D.C.
Cir. 1985) (quoting Lee v. Flintkote Co., 593 F.2d 1275, 1282 (D.C. Cir. 1979)), not
- simply *because the parties latter disagree on its meaning, * Bennett Enters., Inc. v.
Domino’s Pizza, Inc. 45 F.34d, 497 (D.C. Cir.), cert. denied, 516 U.S. 863, 116 S.Ct. 174,
133 L.E4.2d 115 (1995).
-
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- ramping of power. Entergy Arkansas has never maintained that it was applying this
section in assessing its higher rate for substitute energy.
“ Indeed, the higher rate that Entergy Arkansas now demands is not found in any of
- Entergy Arkansas’s contracts with ETEC. Nor is any such rate applicable to ETEC on
file at this Commission. Thus, under the filed rate doctrine, Entergy Arkansas has no
- legal right to charge ETEC a rate based on Entergy system incremental cost.
- As the Supreme Court observed in Montana-Dakota Utilities Co. v. Northwestern
Public Service Co. 341 U.S. 246, 251 (1951), under the filed rate doctrine, neither the
- utility nor the customer can claim a rate “as a legal right that is other than the filed rate,
- whether fixed or accepted by the Commission, and not even a court can authorize
- commerce in the commodity on other terms.” The filed rate doctrine overlaps with the
prohibition of retroactive rates, but also applies more broadly to departures from current
- tariff rates for current service. See Associated Gas Distributors v. FERC, 898 F.2d 809
- (D.C. Cir. 1990)(per curiam). That is the case here.
Entergy Arkansas’s rate increase runs counter to the very purposes of the filed
“ rate doctrine. The purposes of the filed rate doctrine are, first, “preservation of the
- agency’s pnmary jurisdictions over reasonableness of rates and the need to insure that
regulated companies charge only those rates of which the agency has been made
“ cognizant.’” Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571, 577-78 (1981) (quoting
- City of Cleveland v. FPC, 525 F.2d 845, 854 (D.C. Cir. 1976)). Second, “wholesale
purchasers of electricity cannot plan their activities unless they know the cost of what
= they are receiving, particularly if they are retailers, who must calculate their appropriate
- resale rates....” Electrical District No. 1 v. FERC, 774 F.2d 490, 493 (D.C. Cir. 1985).
<«
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o
- Entergy Arkansas is providing a Commission jurisdictional service but has decided to
charge for that service a rate not on file with the Commission, thus undermining the
- Commission’s ability to regulate. Further, Entergy Arkansas’s new rate seriously
- disrupts the ability of the ISES co-owners to plan their activities, since, on seven days
notice, Entergy Arkansas informed its ISES co-owners that they would now pay an
- estimated 51 mills/kwh for energy that was previously costing them 14 mills’lkwh. The
- ISES co-owners had every right to believe that they would be paying the relatively stable
- and predictable coal equivalency price and not the extraordinarily high and variable
Entergy system incremental cost plus 10%.
- C. Entergy Arkansas And Its Affiliates Are Violating
The Entergy System Agreement With Respect To
- Entergy’s Allocation Of Purchases Of QF Power
Under the terms of the Entergy System Agreement, the Entergy Operating
- Committee appears to be over allocating QF power purchases to EGI and ELI, while
- under allocating QF power purchases to Entergy Arkansas. The result is that Entergy
Arkansas appears to be paying for power at a high Entergy pool incremental cost instead
- of buying substantially cheaper QF power. With Entergy Arkansas cross subsidizing EGI
- and ELI, Entergy Arkansas now seeks to make up part of that cost by overcharging its
coal plant co-owners.
- The Entergy System Agreement § 30.07 specifies the terms for allocating QF
- power purchases among the Entergy operating companies:
The Operating Committee shall have the authority to allocate such energy
- to one or more Companies or to determine that the energy is for the use,
and at the ecxpense of, the Company making the purchase from Such
Source in accordance with FERC Opinion Nos. 246 and 246-A.
-
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- Opinion Nos. 246 and 246-A° held that the Entergy Operating Committee has discretion
to allocate QF capacity among the Entergy operating companies,

L_J

[but that] discretion is not absolute. That discretion must be exercised in a
manner consistent with the principle underlying the Commission’s

- avoided cost rule; that is, that purchasing utilities and their customers
should be in substantially the same financial position as they would have
been in had the qualifying facility output not been purchased.

-
34 FERC at 61,641.

- The Entergy Operating Committee appears to be violating Entergy System
Agreement § 30.07 by under allocating QF power purchases to Entergy Arkansas such

“ that Entergy Arkansas’s customers (specifically ISES co-owners paying for substitute

- energy) are not in substantially the same financial position as they would have been in

- had the qualifying facility output not been purchased. Entergy Arkansas appears to be
seeking to make its ISES co-owners subsidize EGI and ELI. Miller Affidavit at §§ 22-

- 24,

- Opinion No. 246 authorizes a complaint about the allocation of QF power
purchases within the Entergy system: “If, in the context of a specific case, it is alleged

- that the Operating Committee’s allocation does not result in just and reasonable rates, the

- issue maybe revisited in a proceeding under section 206 of the Federal Power Act.” 33
FERC at 61,792. The Operating Committee’s allocation of QF purchases may result in

- unjust and unreasonable rates and appears to be the principle reason for Entergy

- Arkansas’s attempt to re-price ISES under dispatch energy. Thus, ETEC requests the
Commission, in resolving ETEC’s Complaint as to the unauthorized rate increase for

- substitute power, revisit the QF power allocation issue.

-
? Middle South Services, Inc., 33 FERC {61,408 at 61,791-92 (1985) (Opinion No. 246); rhr'g
granted in part, 34 FERC 1 61,342 at 61,641 (1986) (Opinion No. 246-A).

-

21



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000

-
- D. Entergy Arkansas is Violating Its Fiduciary Duty to ETEC
Entergy Arkansas is an agent for the other co-owners of ISES. ISES Operating

= Agreement § 3.2. As that agent Entergy Arkansas owes a fiduciary duty to the co-owners
- to operate, dispatch, and bill for under dispatch energy in a fair and equitable manner.

This fiduciary duty is also explained in ISES Operating Agreement § 8.4's requirement
“ that Entergy Arkansas dispatch each Unit “for the optimum utilization by each
- Participant.”

Entergy Arkansas is not honoring its fiduciary duty to co-owners. Re-pricing

“ substitute energy at the Entergy system incremental cost plus 10% is the equivalent of
- refusing to dispatch the unit for optimum utilization by a co-owner. Forcing ISES co-
- owners to subsidize EGI and ELI, which is Entergy Arkansas’s expressed purpose for re-

pricing under dispatch energy, violates Entergy Arkansas’s general fiduciary duties to
- ISES co-owners. Entergy Arkansas requires co-owners to pay as if they were wholly
- owned subsidiaries of Entergy Corporation, plus 10%, regardless of their independent

contractual rights.
- V. WHY ALTERNATIVE DISPUTE RESOLUTION HAS NOT BEEN USED
- ETEC has not used the Enforcement Hotline, Dispute Resolution Service, tariff-

based dispute resolution mechanisms, or other informal dispute resolution procedures
- other than those specified in its contracts with Entergy. ETEC’s efforts to use its
- contractual dispute resolution mechanisms have been largely frustrated by Entergy

Arkansas.
- ETEC has, in writing, twice requested Entergy Arkansas follow the ISES
- Operating Agreement and PCITA dispute resolution procedures, which are included in

contracts on file at the Commission, but Entergy Arkansas dismissed the first request out
-
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-
- of hand, has not answered the second request, and has not followed those procedures.
The day after Entergy Arkansas’s June 23 phone call announcing its unilateral decision to
- re-price substitute energy, the co-owners of ISES, including ETEC, sent a joint letter to
- Robert Robinette of ESI, the services company for the Entergy system and operator of the
Entergy control area, (a) protesting Entergy Arkansas’s re-pricing decision and new
- interpretation of ISES Operating Agreement § 8.4, (b) protesting the failure of Entergy
- Arkansas to consult with its ISES co-owners in advance of its decision, and (c) requesting
a delay in the implementation of the new charges to allow time for the co-owner’s
- individual Operating Committees with Entergy to meet and discuss the issues. A copy of
- the letter is included as Attachment E. ETEC’s PCITA expressly provides for an
- Operating Committee meeting as the first step in resolving any disputes. By a June 28
letter, Entergy Arkansas refused to delay the increased charges and rejected a meeting of
- the Operating Committee. See Attachment F.
- Entergy Arkansas and the ISES co-owners met again in Little Rock, Arkansas on
July 9, 2004, but could not resolve their differences. After several equally fruitless co-
- owner telephone calls with Entergy Arkansas representatives, on July 26, 2004, ETEC
- sent a letter to Hugh McDonald, president of Entergy Arkansas, pointing out that (a)
Entergy Arkansas had not responded to the co-owner’s June 24 requests for a delay of the
“ Entergy Arkansas decision and a meeting of co-owner Operating Committees to discuss
- the issue (ETEC misplaced the Entergy Arkansas June 28 letter) and, (b) for 2 second
time, requested a delay of Entergy Arkansas’s decision to raise rates and a meeting of the
- Entergy Arkansas/ETEC Operating Committee. Entergy Arkansas has not responded to
- that letter. A copy of the letter is included as Attachment G.
-
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- The ETEC PCITA, Appendix A, Article V, § 4, specifies that “[i]t shall be the
duty of the Operating Committee to act for the parties in matters pertaining to the
- operation of INDEPENDENCE, and to establish and maintain procedures for the
- administration of this agreement.” Entergy Arkansas’s decision to change the rate for
substitute energy falls within the matters the Operating Commission is obliged to
“ consider. A meeting of the Operating Committee is the dispute resolution mechanism
- specified in the ETEC PCITA. ETEC PCITA, Appendix A, Article V, §1. If the
- Operating Committee cannot resolve the dispute, then “that matter shall be referred to the
chief executives of the parties or their designated representatives.” /d.
- On July 26, 2004, ETEC’s consultants asked Entergy Arkansas to provide data for
- July and subsequent periods in order to be able to accurately determine the amount ETEC
was over billed for substitute energy. Entergy never answered the letter,
- On August 10, 2004, Entergy Arkansas called a meeting of chief executive
- officers to discuss the issue, even though ETEC had not yet had an Entergy
Arkansas/ETEC operating committee meeting. The meecting resolved nothing. On
- August 27, 2004, Entergy Arkansas held a meeting of co-owner representatives to discuss
- the issue. That meeting resolved nothing. Finally, on September 2, 2004 ETEC and
Entergy Arkansas representatives met via conference call. That meeting resolved
“ nothing.
- Entergy’s failure to respond to repeated requests for resolution and information
actions are in defiance of other provisions of its agreements with ETEC. The ISES
- Operating Agreement, § 11.4 requires Entergy Arkansas to inform ISES co-owners of
- significant matters with respect to the operation of ISES “when practicable in time for
-
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- Participants to comment thereon before decisions are made, and shall confer with
Participants during the development of any of Entergy Arkansas’s proposals regarding
- such matters when practicable to do so.” Section 11.5 further provides that Entergy
- Arkansas and ISES Participants will “cooperate with each their in all activities relating to
Independence SES...." Throughout this controversy Entergy Arkansas has violated these
“ provisions by presenting ETEC with a decision made on the operation of ISES and by
- refusing to confer and cooperate with ETEC.
- In view of failed attempts to enforce the contractually specified dispute resolution
procedures, there appears to be no room for further alternative dispute resolution.
- V. MOTION FOR SUMMARY DISPOSITION AND
REQUEST FOR FAST TRACK PROCESSING
- There is no basis for any dispute of material fact regarding the issues raised by
- this Complaint. The contract is unambiguous. The damages are quantified. The remedy
is clear. Under these circumstances, no evidentiary hearing is necessary and summary
- disposition granting relief as requested in the Complaint is appropriate. See Rule 217
- (allowing summary disposition if there are no genuine issues of material fact),
Pennsylvania Public Utility Commission v. FERC, 881 F.2d 1123, 1126 (D.C. Cir.
- 1989} summarizing case law to the same effect); Sacramento Municipal Utility District v.
- Pacific Gas and Electric Co., 23 FERC 4 61,042 (granting summary disposition in favor
of complainant alleging violation of contract), reh’g denied, 24 FERC 1 61,305 (1983);
- affirmed sub nom., Pacific Gas and Electric Co. v. FERC, 746 F.2d 1383 (9th Cir. 1984).
- A fast track resolution is also appropriate, since the issues can be readily resolved
on summary disposition and since it would be unfair to put ETEC at major financial risk
- when there is no legitimate basis for Entergy Arkansas's actions. A prolonged resolution
-
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- of this simple breach of contract case forces ETEC to pay an estimated $120,403 a month
on average,'o either to Entergy or to an escrow account, until the matter is resolved. The
- estimated damages to ETEC amount to 1% of ETEC’s total revenues in 2003. Miller
- Affidavit at § 25. ETEC has done nothing wrong. It should not be forced to pay while
waiting for a resolution of this straightforward dispute.
“ VII. RELIEF REQUESTED
- 1. The Commission should find that Entergy Arkansas has violated the terms
of its agreements with ETEC.
“ 2. The Commission should order Entergy Arkansas to comply with the ISES
- Operating Agreement § 8.4 specified coal equivalency price for substitute energy
- whenever Entergy Arkansas elects to reduce the dispatch of ISES 2 for Entergy system
requirements including reductions made due to the Entergy operating company purchases
- of QF power and accommodation of the ramp up of IPP generators.
- 3. The Commission should order Entergy Arkansas to refund ETEC with
interest at the applicable Commission rate of interest for any payments made by ETEC to
- Entergy Arkansas for substitute energy at a rate above the ISES 2 coal equivalency price
- specified in the ISES Operating Agreement.''
4. The Commission should order a separate investigation on its own motion
- into whether Entergy Arkansas and its affiliates are violating the Entergy System
- Agreement § 30.07 and Order Nos. 246 and 246-A by over allocating QF power
purchases to ELI and EGI and under allocating such purchases to Entergy Arkansas, thus
« 1o $1,444,837 a year divided by 12 months equals $120,403 a month.
n ETEC withheld payment of an estimated amount of Entergy Arkansas overcharges for July.
- ETEC may not have withheld enough given the uncertainty created by Entergy Arkansas’s refusal to
provide billing data concerning that bill. If so, ETEC should receive a refund with interest for its
overpayment of the July bill and any subsequent bills where it must estimate the overcharges.
-
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a
- forcing Entergy Arkansas to subsidize ELI and EGI with purchases at Entergy system
incremental cost.
-
- Respectfully submitted
T
. 7 W
William H. Burchette
A. Hewitt Rose
- John H. Conway
Brickfield Burchette, Ritts, & Stone, Inc.
1025 Thomas Jefferson St., N.W.
- Eighth Floor, West Tower
Washington, DC 20007
202-342-0800 voice
- 202-342-0807 fax
wburchette@bbrslaw.com
hrose@bbrslaw.com
- jconway(@bbrslaw.com
- September 14, 2004 ni\etechises\under sked\p-complaint.doc
-
-
-
-
-
-
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- UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

- East Texas Electric Cooperative, Inc. )

Complainant )
- v, ) Docket No. EL04- -000

Entergy Arkansas, Inc. )

Respondent )

-
NOTICE OF COMPLAINT
( )

-

Take notice that on [date filed], East Texas Electric Cooperative, Inc. (“ETEC”) filed a

formal compilaint against Entergy Arkansas, Inc. (“Entergy Arkansas™) pursuant to Sections 201,

- 206 and 306 of the Federal Power Act, 16 U.S.C. §§ 824b, 824e and 825e, and Rule 206 of the
Commission's Rules of Practice and Procedure, 18 C.F.R. § 206, alleging that (1) Entergy
Arkansas breached its Independence Steam Electric Station Operating Agreement and Power

it Coordination and Interchange Agreement with ETEC by charging for substitute energy at
Entergy’s system incremental cost plus 10% instead of the ISES Operating Agreement-specified
coal equivalency price, (2) Entergy Arkansas is charging ETEC a rate that is not found in its

- agreements with ETEC and not filed at FERC in violation of filed rate doctrine, (3) Entergy
Arkansas and its operating company sister affiliates are violating the Entergy System Agreement
with respect to the allocation of purchases of PURPA Qualified Facility Power, and (4) Entergy

- Arkansas is violating its fiduciary duty to ETEC with respect to sales of substitute energy.

East Texas Electric Cooperative, Inc. certifies that copies of the complaint were served

- on the contacts for Entergy Arkansas, Inc. as listed on the Commission’s list of Corporate
Officials.

“ Any person desiring to intervene or to protest this filing must file in accordance with
Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 CFR 385.211 and

- 385.214). Protests will be considered by the Commission in determining the appropriate action
to be taken, but will not serve to make protestants parties to the proceeding. Any person wishing
to become a party must file a notice of intervention or motion to intervene, as appropriate. The

- Respondent’s answer and all interventions, or protests must be filed on or before the comment
date. The Respondent’s answer, motions to intervene, and protests must be served on the
Complainants.

-l

The Commission encourages electronic submission of protests and interventions in lieu
of paper using the “cFiling” link at http://www.ferc.gov. Persons unable to file electronically
- should submit an original and 14 copies of the protest or intervention to the Federal Energy
Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426.

- This filing is accessible on-line at http.//www.ferc.gov, using the “eLibrary’” link and is
available for review in the Commission’s Public Reference Room in Washington, D.C. There
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- is an “eSubscription” link on the web site that enables subscribers to receive email notification
when a document is added to a subscribed docket(s). For assistance with any FERC Online
service, please email FERCOnlineSupport@ferc.gov, or call (866) 208-3676 (toll free). For

- TTY, call (202) 502-8659.

Comment Date: 5:00 pm Eastern Time on (insert date).

Magalie R. Salas
Secretary
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- CERTIFICATE OF SERVICE
- I hereby certify that I have this day served the foregoing document upon the
parties identified on the Commission’s official service list compiled by the Secretary in
-
this proceeding by depositing copies thereof in the United States mail, first class, postage
- prepaid. In addition, I certify that the foregoing document was served on the contacts for
- Entergy Arkansas, Inc. as listed on the Commission’s list of Corporate Officials, and on
other co-owners of the Independence Steam Electric Station.
-
- Dated at Washington, D.C. this 14th day of September 2004.
- ) -
e e
- A. Hewitt Rose
Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, NW
- Eighth Floor, West Tower
Washington, DC 20007
(202) 342-0800
-
-
-
L J
L
-
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-
- INDEPENDENCE STEAM ELECTRIC STATION
OWNERSHIP AGREEMENT
-
among
-
ARKANSAS POWER & LIGHT COMPANY
[
- — ﬂnd
ARKANSAS ELECTRIC COOPERATIVE CORPORATION
<
and
- CITY WATER AND LIGHT PLANT
OF THE CITY OF JONESBORO, ARKANSAS
and
o
CITY OF CONWAY, ARKANSAS
-
-
-
Dated as of
- July 31, 1979
-
[ |
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INDEPENDENCE STEAM ELECTRIC STATION
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ARKANSAS POWER & LIGHT COMPANY
AND
ARKANSAS ELECTRIC COOPERATIVE CORPORATION
a AND
CITY WATER AND LIGHT PLANT OF
THE CITY OF JONESBORO, ARKANSAS
AND
- CITY OF CONWAY, ARKANSAS
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l. OWNERSHIP AGREEMENT

-

- 1.1 THIS AGREEMENT, dated as of July 31, 1979 , is
among ARKANSAS POWER & LIGHT COMPANY, a corporation organized

- and existing under the laws of the State of Arkansas (AP¢L),
ARKANSAS ELECTRIC COOPERATIVE CORPORATION, an alectric

C | cooperative corporation organized and operating under Act
342 of the Arkansas Acts of 1937 (AECC}, CITY WATER AND

- LIGHT PLANT OF THE CITY OF JONESBORO, Jonesboro, Arkansas
(CWL), and THE CITY OF CONWAY, ARKANSAS (Conway).

« 1.2 AECC, CWL and Conway are nereaftex referred to at
times as "Participants®. The terms “"Participant™ or "Partici-

“ pants” as used herein, whethar in the singular or plural,

-t shall in no instance be interpreted to create a joint obliga-
tion or duty, but shall always mean each Participant with

- respect to its proportionate Ownership Share. The obligations

. and duties of Participants are distinct and several and not
- joint.
1.3 APiL is engaged in the business of generating,
- transaitting, and distributing electric power and energy
primarily in the State of Arkansas. AECC is an electric

ot
cooperative corporation engaged in the business of generating
and transmittinag electric power and energy for its member
-l
o
-1-
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- electric cooperative corporations in the State of Arkansas.
- CWL is engaged in the business 0of generating and acquiring
electric power and enargy and distributing such power and
- energy to its customers in the City of Jonesboro, Arkansas.
Conway is the owner of an electric generating and distribu-
- tion system, which is lsased to the Conway Corporation, an
Arkansas non-profit corporation, which distributes electric
- power and energy in the City of Conway, Arkansas.
1.4 APiL and Participants desire and intand to es-
- tablish joint ownership rights in the two 700 MW nominally
rated coal-fired generating units to be known as the Inde-
“ - pendence Steam Electric Station Units Numbers One and Two to
- be located near Newark, in Independence County, Arkansas
(individually Independence Unit No. 1 and Independance Unit
-« No. 2, and collectively, Indepandence SES), as more parti-
cularly dascribed in Exhibits A and B hereto.
- ~ 1.5 NOW, THEREFORE, in consideration of the premises
and the mutual agreements herein set forth, AP:il and Parti-
- cipants hersby agree as follows:
- “
-
2=
-
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- 2. DEFINITIONS

“ 2.1 Definition of Independence SES. Indepsendence SES

shall consist of:

“ 2.1.1. Land. The land described in Exhibit A

- (such land, together with all such additional land or
rights therein as may hereafter be acquired for the

- purpose specified in 2,1.4. below, being hereinafter
called the "Land");

- o 2.1.2. Equipment. Independence Unit No. 1 and
Independence Unit No. 2, including the turbine-generators,

- the buildings housing the same, and the associated
auxiliaries and equipment, all as more particularly

« described in Exhibit B.

- 2.1.3. Materials and Supplies. Inventories of
materials, supplies, spare parts, tocls and equipmant

- ‘ fexclusive of fuel) for use :I.n connection with Inde-
pendence SES; and

- 2.1.4. Mditions. Such additional land or
rights therein as may be acquired, and such additional

- facilities and other similar tangible property as may
be acquired, constructed, installed or replaced in

- connection with Indapendence SES, provided (1) that the
cost of such additional land or rights therein or of

“ such additional facilities or other similar tangible

- -3=
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- property shall be properly recordable in utility plant
in accordance with the Uniform System of Accounts, and
- (2) that such additional land or rights therein or such
additional facilities or other tangible property shall
- have been acquired, constructed, installed or replaced
for the common use of AP&L and Participants under and
“ subject to the provisions of this Agreement.
- 2.2 Cost of Construction. For purposes of this Agree-
mant, Cost of Construction of Independence SES shall mean
- all costs (excluding allowance for funds used during construc-
tion) in connection with the planning, design, licensing,
- acquisi"ion, construction, completion, renewal, addition,
roplacamant or dilpolal of Independence SES, or any portion
- of Independence SES, which are properly recordable to
Indepandence SES in accordance with the Electric Plant
“ Instructions and in appropriate accounts as sat forth in the
Uniform System of Accounts, it being understood, however,
“ that regardless of the amounts reccrdable under FERC regula-
- . tions, for the purpose of this definition, and the accounting
between the parties, construction power used in construction
- of Independence SES shall be priced at the rate applicable
for service to APLL retail cus;oncrl having similar power
- requirements in accordance with Arkansas Public Service
Commission approved rate tariffs. Credits relating to Cost
- of Constn‘action.r including insurance proceeds, shall be
applied to such costs as received.
-
-l
-
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2.3 Uniform System of Accounts. Uniform System of
“ Accounts shall mean the Federal Energy Regulatory Commission
- Uniform System of Accounts prescribed for Public Utilities
and Licensess (Class A and Class B).
- 2.4 Cost of Money. Cost of Money as used herein is
defined as the amount computed at the end of each month by
- applying on a compound basis the appropriate monthly cost of
money rate to the Cost of Construction incurred during each
- month.
2.4.1 The monthly cost of money rate will be
“ determined each montli as set forth in Exhibit D on a .
- composite basis using APiL's then current ca;;italiza-
tion ratios for first mortgage bonds, preferred stock,
- and common equity and their respective cost rates. The
cost rate for first mortgage bonds and preferred stock
- shall be, in each case, that of the most recent issue.
The cost rate for common equity shall be an equity rate
- of return of 13% or such percentage as may have been
fixed by tha Arkansas Public Service Commission in the
- then most recent AP&L rate procesding during the
construction period prior to closing.
- 2.5 Commarcial Operation. As used herein with respect
to each unit of Independence R¥S, “r~mmgrcial Operation”
- shall mean midnight following successful completion of the
- performance test prescribed in AP:iL's unit test procedures
for said unit.
- =5-
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- 2.6 Force Majeure. The term “"force majeure” as used
herein, shall mean, without limitation, the following: acts

- of God: strikes, lockouts or other industrial disturbances,

- acts of public enemies; orders of any kind of the government
of the United States or of the State of Arkansas or any of

- their departments, agencies or officials (other than the
failure to receive therefrom a proposed rates increase), or

- any civil or military authority pesrtaining to Independence
SES; insurrections, riots; extraordinary delay in transporta-

- tion; unforesean soil conditions: equipment, material,

. supplies, labor or machinery shortages or delays: epidemics,

“ landsliaes; lighthlpg; earthquakes; fire; hurricanes;
tornadoes; storms; floods; washouts: drought; arrest; war;

“ civil disturbances; explosions; breakage or accident to

- machinery, tranamission linas, pipes or canals; partial or
entire failure of utilities; breach of contract by any

- supplier, contractor, subcontractor, laborer or materialman:;
‘sabotage; restraints by courts or other governmental authority;

- blight: famine:; blockade; quarantine:; or any other similar
cause or avent not reascnably within the control of AP&L.

- APSL agrees, however, to remedy.with all reasonable dispatch
the cause or causes preventing APSL from carrying out its

“ agreaments; provided, that the settlement of strikes, lock-
outs and other industrial disturbances shall be entirelv

- within the discretion of AP&L and AP&L shall not be required

- -f-
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- to make settlement of strikes, lockouts and other industrial
disturbances by acceding to the demands of the opposing
- party or parties when such course is, in the judgment of
AP&L, unfavorable to APEL.
- 2.6.1 APiL's financial inability to complate
construction of Independence SES, the availability of
- an equivalent amount of more economical energy to AP&L
from other sources, or AP'&I.'s not requiring the capacity
“ and energy from Independence SES shall not in any event
- constitute "force majeure” hereunder.
2.7 Projeci Manager. wWheusever 1a this Agreement the
- term "Project Manager" is used, it shall mean APEL.
2.8 Ownership Share. The term "Ownership Share" shall
- mean S8% with respect to AP&L, 35% with respect to AECC, 5%
with respect to CWL, and 28 with respect to Conway, or. as
- such Ownership Shares may be adjusted by other provisions of
: th.:Ll Agreement.
“ 2.9 Closing or Closing Date. Closing or Closing Date
as to each Participant shall mean the time prescribed in
“ this Agreement that APSL transfers to such Participant land
- and equipment acquired by APiL for Independence SES to that
time and payment by such Participant to AP4(L of the portion
- of tiae Cosc wi cOnltructioh to that time representing the
Ownership Share of such Participant.
-
-7-
-
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2.10 Estimated Date of Commercial Operation. The

Estimated Date of Commercial Operation shall mean for
Independence Unit No. 1 the date of January 1, 1983, and for
- Independence Unit No. 2 the date of January 1, 1985.
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- 3. SALE AND TRANSFER OF ASSETS
- 3.1 Subject to the terms and conditions herecf, at the
Closing provided for herein, APiL will sell and convey to
- ABCC, and AECC will purchase from AP&L, a 35% undivided
ownership interest in Independence SES, and AP&L will sell
“ and convey to CWL, and CWL will purchase from AP&L, a 5%
- undivided ownership interest in Independence SES, and AP&L
will sell and convey to Conway and Conway will purchase from
- AP&L, a 2% undivided ownership interest in Independence SES.
Such conveyances will be by Warranty Deed and Bill of Saie
- substantially in the form of Exhibit C attached hereto and
made a part hereof conveying the respective undivided owner-
- ship interests as tenants in common in the land described in
Exhibit A and certain perscnal property situated thereon as
“ daescribed in Sections 2.1.2 and 2.1.3, as of the date of
" ¢closing.
-
3.2 At, and from time to time after, the Closing, APsL
- and Participants shall execute such other instruments of
conveyance and transfer as may be necessary or appropriate
- to vest in Participants the respective undivided ownership
interest of each in and to Independence SES.
- 3.3 The parties hereto acknowledge that at the Closing,
the Participants shall purchase from APLL their respective
-
-
[
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- Ownership Shares, and that except for such purchase at the
- Closing, all other payments by the Participants in respect
of Ownership Shares shall be deemed deposits with AP:L for
- the purpose of paying the Costs of Construction.
3.4 Closing. The Closing of the sale and transfer
- provided for herein shall take place at Little Rock, Arkansas,
at a place to be mutually agreed upon by the parties.
“ 3.4.1 As between AECC and AP:sL, the Closing
shall be on July 2, 1979, or such other date as may be
“ mutually agreed upon by AECC and AP&L; provided that,
- in the svent all nacassary governmantal, regulatory or
Sthdr reguiTsd’ spprovals of the consummation of the
- transactions contemplated hereby, have not been received
by July 2, 1979, the Closing shall be postponed from
- day to day until all such approvals have been receiveg,
but in no event shall the Closing be postponed later
- than December 31, 1979.
3.4.2 ASs between CWL and AP&L, the Closing
“ shall be on July 2, 1979, or such other date as may be
mutually agreed upon by OWL and APsL; provided that, in
« the event all necessary governmental, regulatory and
- vendor approvals of the consummation of the transactions
contemplated hereby have not been received by July
- 2, 1379, the Closing shali be postponed from day to day
- «10-
-
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until all such approvals have besen received, but in no
“ event shall the Closing be postponed later than Decem-
- ber 31, 1979.
3.4.3 As between Conway and APiL, the Closing
- shall be on July 2, 1979, or on such other date as may
ba mutually agreed upon by Conway and AP&L; provided
- that, in the event all necessary governmental, requlatory
and vendor approvals of the consummation of the transac~
- tions contemplated hereby have not besen received by
July 2, 1979, the Closing shall be postponed from day
“ to day until all such approvals have been received, but
- in no event shall the Closing be postponed later than
December 31, 1979.
- 3.4.4 It is further agreed that, as between
AP4L and Conway and CWL, under no circumstances will
- the Closing be delayed besyond where the payments called
for in Section 4.1 through 4.1.2 as to CWL's and Conway's
- combined "Ownership Share”, when added to the sale of
any interesst to Conway in the White Bluff Plant, will
- exceed $9,500,000. If at the time of such Closing,
this limit would be exceeded, Conway agrees to reduce
“ its Ownership Share in Independence SES and the white
- Bluff Plant, and AP4T. screes to increase its ™wnership
Share herein and in the White Bluff Plant pro rata
-
-1ll~
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sufficiently so that the payments referred to above
- will not exceed the said $9,500,000.
3.4.5 It is agreed between CWL and AP&L that
“ if CWL does proceed with the Closing, and subsaquently
is unable to sell long-term bonds due to an adverse
* feasibility study, that within 120 days of the Closing,
- CWL will so advise AP&L in writing; AP&L will, within
60 days after receipt of such notice, reimburse CWL for
- its net payments to APLL (without interest) and will
adjust APsL's Ownership Share in the Independence SES
o accordingly. CWL agrees to execute or secure any and
all deeds, bills of sale, releases from liens, and
- other documents reasonably required by AP&L to recover
any and all intereats of CWL in the Independence SES at
“ the time of reimbursement to CWL.
3.4.6 It is agreed between Conway and AP&L
“ that if Conway does proceed with the Closing, and
- subsequantly is unable to sell long-term bonds dus to
an adverse feasibility study, that within 120 days of
- the Closing, Conway will so advise APLL in writing:
APEL will, within 60 days ;ftu' raceaipt of such notice,
- reimburse Conway for its net payments to AP&L (without
interest) and will then adjust APLiL's Ownership Share
- in the Independence SES accordingly. Conway agrees to
- ~-12-
-
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- execute or secure any and all deeds, bills of sale,
releases from liens, and other &ocumants reasonably
required by AP&lL to recover any and all interests of
Conway in the Independence SES at the time of reim-

bursement to Conway.

-13-
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4. PURCHASE PRICE PAYMENTS
-
- 4.1 Prior to Closing. The purchase price for Partici-
pants undivided interssts in Independence SES acquired,
- constructed or completed prior to the Clesing shall be an
amount equal to the respective Ownership Shares of the
- aggregate of all Cost of Construction of Independence SES
(excluding deferred paymants and contract retentions) prior
* to the Closing, plus an amount computed as set forth below.
4.1.1 It is recognized that AP&L will have
“ made payments of the accumulated Cost of Construction
- prior to the Closing. 1In view of such fact, an amount
shall ke z2dod &z-guch 2ocumulated Coctof Construction
- of Independence SES in an aggregate amount equal to
APLL's Cost of Money.
- 4.1.2 That portion of the purchase price for
Participant's undivided interests in Independence SES
- acquired, constructed or completed on the last day of
the month prior to the month of the Closing shall be
- payable to AP:L at the Closing in immediately available
funds. It is recognized that APEL will have expended
“ additional sums between the last day of the month prior
- to the Closing and ‘the date of Closing. Participants
shall pay to APEL their respective Ownership Shares of
- said adi.ilional sums within ten days aiter AP&L furnishes
to Participants a statement reflecting said sum.
-
-14-
-
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- 4.1.3 Additional Payment by Conway. In
addition to the foregoing, Conway will pay to AP&L

- $100,000 at the Closing, which sum shall be over and

apart from all other sums payable under this Agreement.

- 4.2 rrom Cloaing to Commercial Operation. After the
Closing but prior to Commercial Opsration of Independence

- Unit No. 1 and Independsnce Unit No. 2, respectively,
Participants shall pay AP&LL an amount squal to the respective
“ Ownership Shares of the Cost of Construction of Independence
- Unit No. 1 and Independence Unit No. 2, as the case may be,
incurred after the Closing but prizr £o such '.‘-'"""_"':-"-l
- Operation, payable in accordance with the provisions of
Section 4.2.1.
- 4.2.1 APsL will, on or before the first day of
each month, commencing with the month immediately
- preceding the Closing, notify Participants of the
nature and amount of such costs anticipated to be
- incurred by APEL during the succeeding calendar month,
plus any adjustments for costs incurred in prior months,
- but not praviously charged or credited to Participants.
- Participants will make payment to APSL of the respective
! shares of such costs as so adjusted on the first day of
- such succeeding month; provided tiul the first of such
payments shall be made at the Closing for the estimated
- amount to be expended for the balance of the month of
- -15-
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- the Closing. Each such notification made by AP&L of
anticipated costs and adjustments shall be accompanied
- and adjusted by an accounting of costs incurred for
preceding months.
- 4.2.2 APEL will provide Participants with such
information as is reasonably required by Participants
“ in order to account for such payments on the books of
- each. No payment made pursuant to the provisions of
Section 4.2.1 shall constitute a waiver of any right of
- Participants to question or contest the correctness of
any charge or any adjustment by AP&L.
- 4.3 Avf‘ter Commercial Operation. AP&L will, on or
before. ;:;m 'f'ir.l‘t;' dn“y“ -o‘f each month, commencing the month
- immediately preceding the commencement of Commercial Opera-
tion of Independence Unit No. 1 with respect to Independence
“ Unit No. 1 and the month immediately preceding the commence-
- ment of Commercial Operation of Independence Unit No. 2 with
respaect to Independance Unit No. 2, notify Participants of
- the nature and amount of all Cost of Construction of Inde-
pendence SES anticipated to be incurred by AP&L during the
- succeeding calendar month in respect of completion of or
additions or replacemsnts to orﬂ retiremants at Independence
- SES, plus any adjustments for costs incurred in prior months
but not previously charged or credited to Participants under
- | the provisions of this Section 4.
= -16-
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4.3.1 AP&L will give Participants as much
“ notice as is rsasonably practicable of any major
- anticipated cost.
4.3.2 Participants will make payment to APLL
- of their respective Ownership Shares of such costs on
the first day of such succeeding month. Each such
- notification made by APsL of anticipated costs and
adjustments shall be accompanied and adjusted by an
- accounting of costs incurred and credits, if any,
received for preceding months.
- .4.3.3 . APl will provide Participants with such
information as is reasonably required by Participants
* in order to account for such payments and for retire-
- sants on the books of each. No payment made pursuant
to the foraegoing provisions of Section 4.3.2 shall
- constitute a waiver of any right of Participants to

- quastion or contest the correctness of any charge or

- credit by AP&L.

4.4 Non-Payment by Participants. Subject to the

- second sentence of this Section 4.4, in addition to any
other rights or remedies, legal or equitable, available to
-
APSL, in the event Participants fail to make any payment
when due pursuant to this Agresment, there shall be added to
-
- -17-
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such overdue amount interest from the date such payment was
- due at an annual rate equal to either the then current
average yield on outstanding ohligat.ions of the United
- States of America having a term of 90 days or less plus 5%,
or APs&L's incremental cost of short-term unsecured borrowed
- funds plus 5%, whichever is the greater, but in no event
more than the lawful maximum interest rate. If salid payment
- remains past due for 30 days or more, said failure to make
payment shall be considered to be an inability to finance
“ and becomes subject to the provisions of Section 7.4 through
- 7.4.3. Participants shall alsc indemnify and hold AP&L
- harmless from and againct any and 21} 1535335, codts, dandyds
- and expenses arising out of or resulting from Participant's
failure to make such paymeant when due.
- 4.5 Financial Obligations of CWL. It is agreed that
2ll obligations of CWL hereunder involving financial commit-
- ments shall be payable and enforceable solely from revenues
'dcriv.q from CWL's eslactric system and from proceesds of
- electric revenue bonds or other obligations to be issued by
CWL to finance its interest in the Independence BES, and CWL
“ covenants and agrees to take all necessary action to fix and
- maintain (including increases, if necessary) electric rates
at levels sufficient to make available to CWL sufficient
- monies for CWL to carry oui iis fiuaucial obligations here-
“ -18-
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-
under, provided, however, that any failure of CWL to make

“ any payment or carry out any financial obligation hereunder,

- because of inadequate electric revenues or bond proceeds,
shall not excuse such non-payment or default or waive or

- limit any rights or remedies of AP&L or any other Partici-
pant provided herein for such non~payment or default.

- . 4.6 Frinancial Obligations of Conway. It is agreed
that all obligations of Conway hereunder involving financial

- commitments shall be payable and enforceable solely from
revenues derived from Conway's electric system and from

“ . . procaeds of.electric revenue bonds or other obligations to
be issued by Conway to finance its interest in the Independ-

¢ ence SES, and Conway covenants and agrees to take all

- necessary action to fix and maintain (including increases,
if necessary) electric rates at levels sufficiant to make

- available to Conway sufficient monies for Conway to carry
out its financial obligations hersunder, provided, however,

- that any failure of Conway to make any payment ©r carry out
any financial obligation hersunder, because of inadequate

- electric revenues or bond proceeds, shall not excuss such
non-payment or default or waive or limit any rights or

- remedies of AP4L or any other Participant provided herein
for such non-pavment or default.

-

- ~19-
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- S. CONSTRUCTION AND TESTING

= 5.1 Responsibility for Construction. AP&L shall have

- sole responsibility, to be discharged in a prudent manner in
accordance with good utility practices, for the planning,

- licensing, design, construction, and testing of Independence
SES. APSL will use its reasonable best efforts fully to

- comply with all requirements of all applicable statutes and
the rules and regulations of such regulatory agencies as

- shall have competent jurisdiction over the planning, design,
licensing, construction, and testing of Independence SES.

“ AP:L shall not be liable nr rasnnnaihle for any !a_ilu.re to o

- perform hereunder where auch failure to perform is caused by
or is a result of "force majeure”. AP&L agrees that prior

- to making any discretionary design changes, as distinguished
from design changes required for reliability or by law or

- governmental regulation, which are expected to increase Cost
of Construction by $10,000,000 or more, AFP&L will consult

- with and obtain concurrence of Participants to such changes.

5.2 Cosmmercial Operation. AP4L will use its reason-

- able best efforts in accordance with good utility practices
to have Independence Unit No. 1 in Commercial Operation by

“ Janunary 1, 1983, and Unit No.2 by January 1, 1985.

-t
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Notwithstanding the foregoing sentence, APEL shall not
- be liable or responsible for any delay in commencing Commer-
- cial Operation at Independence SES caused by Force Majeure.
S.3 Agency. Participants hereby irrevocably appoint
- APtL their agent, and APSL accepts such agency, in connection
with Independence SES to act on their behalf in the planning,
- design, licensing, construction, acquisition and completion
of Independence SES and authorize AP&L in the name and on
“ behalf of Participants to take all reasonable actions which,
in the discretion and judgment of APEL, are deemed necessary
-. or advisable to effact tlie plauning, design, J.'icensir;é,'
- construction, acgquisition, completion, maintenance and
operatior of Indepandence SES, including without limitation,
- the following:
5.3.1 The making of such agreements and
- modifications of existing agreements and the taking of
such other action as AP&lL deems necessary or appropriats,
- in its reasonable judgmeant, or as may be required under
the regulations or directives of such regulatory agencies
- having jurisdiction, with respect to the construction,
acquisition and complation of Indspendence SES for
- commercial service, the procurement, replacement,
- modification Or renewsl or all or any part thereof, and
if necessary, the retirament or s2lvaging of all or any
- part thereof, whether before or after completion:
-

-2]l=-
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= 5.3.2 The execution and filing with such

- regulatory agenciaes having jurisdiction of applica-
tions, amendments, reports and other documents and

P filings in or in connection with licensing and other
regulatory matters with respect to Independence SES;

- 5.3.3 The receipt on Participants behalf of
any notice or other communication from any regulatory

- agency having jurisdiction, as to any licensing or
other regulatory matter with raspect to Independance

“ SES.

- 5.4 Contracts with Affiliates. INANRCTSYIEESYY

PXELLar any of; its.atfiliaten. fon the-purchass,. at cost,
- ﬁh}_ﬁﬁilﬁneﬁi_o':_fiéggtiqg_ or .the performance of services,

A= cost, .iu Goghection with Independence SES.
- 5.5 No Liability. MyFEnErIr M- Yiability: 67
Whwheaty-denarecor wxpeae. suffered-By- Participantsitaused

- by or resulting from "force majeure® or anjgmsprout-cf or’

PRSPt YTict i taken or- fatledits: be-taken: by

- w employes of APEL: pursuant to this

- Seotionry;unrives Such 1UaF; damage or expense results from
the willful- misconduct of APLL or ths failure of AP4L to use

- its reascnable hest efforts to conform %¢: jood utility

- -22-
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- practices in discharging its obligations under this
Agreement: and in no event shall AP&lL be liable for any loss

- of anticipated profits, increasad expenses of operation or
any other consequential damagess or losses of any nature.

- For purposes of this Section, "consequential damages” shall
include, but not be limited tc, damage or loss of other

-
property or equipment, loss of profits or revenue, loss of
use of power system, cost of capital, cost of purchased or

-
replacement power, or claims of customers for service

- interruption.

5.5 Liability to 'inird Parties. In the event AP&L, 1n

- the performance of its duties pursuvant to Section 5.3,
incurs any liability to any third party, other than that

L resulting from the willful misconduct of APL{L, any amount
paid by APSL on account of such liability shall be con-

- sidered a Cost of Construction and apportioned between the
parties in accordance with the Ownership Share of each.

-

. -

-

- .
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6. INSPECTION AND AUDIT OF RECORDS
-l
6.1 Inspection and Audit. AP&L shall keep separate,
- complete and accurate records regarding Cost of Construction
of Independence SES and will make available for Participants'
- inspection and audit all records regarding Cost of Construc-
tion of Independence S5E§ sufficient to allow Participants to
- determine that such costs and expsnditures imputed to Inde-
pendence SES by AP&L pursuant to Section 4 are appropriate.
“ 6.2 Participants and AP&L shall have until the one
- hundred eightieth day after the Closing to correct or contest
- the correctnezs of the purchass price paid by Fariicipants
- pursuant to Section 4.1, after which time the correctness of
such purchase price shall be conclusively presumed.
- 6.3 Participants and AP&L shall have until the one
hundred eightieth day after the commsncement of Commercial
- Operation of Independence Unit No.l or Independence Unit
No.2, as the case may be, to correct or contest the corract-
“« ness ¢of any charge or adjustmant made to Participants
pursuant to Section 4.2 in respect of Independence Unit No.l
“ or Independence Unit No.2, as the case may be, after which
- time the correctness of such charge or adjustment shall be
conclusively presumed.
- 6.4 Participancs aud AP(L shall have until the one
hundred eightieth day after the receipt of an accounting for
-
-24-
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- any charge or credit made to Participants pursuant to
Section 4.3 to correct or contest the correctness of such

- charge or credit after which time the correctness of such
charge or credit shall be conclusively presumed.

< 6.5 If any party or parties to this agresment have,

- within 60 days after the commencement of any 180 day period
referrad to in Sections 6.2, 6.3 and 6.4, engaged cutside

- persons to audit such records, this time Iimit shall be
extended as to such 180 day period until 60 days after

- completion of said audit.

| ' " 6.6 It is understood that, notwith-tandiné the fore-

- going presumption, in the event a clesar error in recording
or computing a charge or credit is discovered by auditors of

“ APilL or any regulatory agency after said date, the parties

- intend that a proper adjustment shall be made to correct
said error within 30 days.

- 6.7 Audit and inspection rights shall be coordinated
through AP&L's Internal Audits Department in order to promote

- efficiency and reduce costs. :\11 such auvdits and inspections
shall be conducted only after reasonable notice to said

- Internal Audits Department and during normal businass hours.

-

- =25~
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“ 7. DELAY

- 7.1 Voluntary Delay. In the event APLlL elects to

- delay the Commercial Operation of Indspendence Unit No.l or
Independence Unit No.2 until after the Estimated Date of

- Commercial Operation of such unit, because of (1) the avail-
ability of an equivalent amount of more economical energy to

- APgL from other sources, or (2) AP&L's not requiring the
capacity and energy from such delayed unit, as Participant's

- sole and exclusive ramedy, legal or equitable, AP&L shall
have the option of mnkiﬁg available to Participants, begin-

“ ning on the Estimated Date of Commercial Operation of such
delayed unit, for a period of two years, or until the commance-

- ment of Commercial Operation of such delayed unit, if such

- occurs prior to the expiration of the two year period,
capacity and energy (based on a §0% monthly capacity factor)

- which reasonably could have been expected from such delayed
_unit at Participant's respective costs reascnably anticipated

- for such delayed unit at the time it would have been available
considering the state of construction at the cessation

- thereof. -

7.2 In the event AP&L fails to exercise such option by

“ the Estimated Date of Commercial Operation of such delayed

- unit or it drnen axarcise guch option and suth delayed unit

- -26-
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- is not in Commercial Operation by two years from ita Esti-
mated Date of Commercial Operation, whichever occurs firsrc,
- then AP&L will, at the option of Participants, or any of
them, which option must be exercised in writing within 90
- days after the Estimated Date of Commercial Operation of
such delayed unit, or within 90 days after the end of the
“ two year period, as the case may be (provided that all of
the times set out above shall be moved forward by the length
“ of any delay occasioned by any Force Majeure):
- 7.2.1 Make available to Participants, or such
FPartisifant e&lacting such option, capacity and eneryy )
- (based on a 60% monthly capacity factor) which reason-
ably could have been expected from such delayed unit at
- Participants', or any of their, respective costs reason-
ably anticipated for such delayed unit at the time it
- would have been available considering the state of
construction at the cessation thereof. The amount of
“ capacity and energy will be that amount represented by
a percentage of ownership which Participant's investment
“ on the day of cessation of construction represents as
- to the total estimated cost of the unit; or
7.2.2 Subject to applicable requlatory approval,
- - permit Participants, or any of them, to advance acai-
tional funds sufficient to continue construction or
27~
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- to allow completion of such delayed unit, and the
ownership interest of Participants and APLL shall pe
- adjusted so that the percentage ownership of each in
such delayed unit shall be the same as the investment
“ of each is to the total cost of the unit.
7.3 In the event APLL elects to delay the Commercial
- Operation of Independeance Unit No. 1 or Independence Unit
- No. 2 until after the respective Estimated Date of Commarcial
Operation of such unit, bacause of (1) the availability of
- an equivalent amount of more economical energy to AP&L from
other sources, or (2) AP:L's not requiring the capacity and
- energy from such delayed unit, APSL shall save and hold
Participants harmless (in the application of clauses 7.2.1
- and 7.2.2 above) from any and all escalations in cost
occasioned by all delays or cessations of construction for
“ such reasons.
- 7.4 Inability to Finance. In the event any party,
because of its inability to finance in accordance with sound
- ‘ utility financing pr.acticu. is unable to invest its propor-
tionate share of funds to allow construction to meet the
- then scheduled commercial operetion date of Independence
Unit No. 1 or Independence Unit No. 2, the other party's or
- parties' sole and exclusive remedy, legal or equitable,
shall be to have the right, subject to any applicable
-
- -28-
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- regulatory approval, to advance additional funds sufficient
to continue construction or to allow completion of such unit
- or units, and if such funds in the aggregate, together with
cost of money calculated in the same manner as set forth in
- Section 2.4.1 (or any higher cost of money actually incurred
by the party making such advances), are not repaid by two
- years from date of the initial advance, then the Ownership
Shara of each party shall be thereupon adjusted so that its
- percentage ownership in such unit or units shall be the sama
- as its investment is to the total cost of the unit or units.
T.d.1 in the event one advance or surcies oEV
- advances made hereunder has been repaid (plus Cost of
Money) within said two year period and a subsequent
- advance, or series of advances is made, said two year
period for repayment shall begin with the date of such
- subsequent advance.
7.4.2 In the event any party or parties which
et have the option to make advances to continue construction,
following inability to finance of another party or
* parties, fails or declines to make such advances, and
such party's inability to finance continues for a year,
i then any party or parties shall have the further option
- to make advances to resume construction and said party
or parties' Ownership Share shall be increased accord-
- ingly.
- -29-
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In such event, all completion dates will be
- adjusted accordingly.
7.4.3 Any payments made during the said one
e year period shall ba subject to the two year repayment
provision above, provided, further, that the party
- having the inability to finance, upon regaining such
financial ability, shall have the right to resume
- payment of its original proportionate share of the
future Cost of Construction at any time thereafter.
-
- .
-
-
-
-
. -
-
-
-
-30-
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8. TAXES AND INSURANCE
-
8.1 Taxes. To the extent possible, APiL and Partici-

“ pants shall sach separately report, file returns with respect

- to, be responsible for and pay all real property, franchise,
business, or other taxes or fees, if applicable to said

- party, except payrcll and sales or use taxes arising out of
the co-ownership of Independence SES, provided, however,

- that to the extent that such taxes or fees may be levied on
or asseased against Independence SES, or its operation, oi‘

- AP:L and Participants in. such a manner so as to make im-
possible the carrying out of the foregoing provisions of

“ this Section, or upon mutual agreement of the parties, then
such taxes or fees shall be paid by AP&L, and Participants

¢ shall immediately reimburse AP&L for their proportionate

- share of such payment. Ad valorem taxes for the year 1979
shall be prorated between APLL and Participants at the

- Closing based upon their respective interests in Independence
SES. Participants shall be responsible for all sales and

- transfer taxes and recording fees incurred, if any, in
connection with the conveyance to Participants of such

- undivided interests in Independence SES, pursuant to this
Agresmant.

-
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* 8.2 Insurance. AP&L, during the construction of
Independence SES, shall maintain or cause to be maintained a

- Builder's Risk or an Installation floater policy in an

- amount and including such risks as is consistent with APiL's
customary practices. Participants and the Rural Electrifica-

- tion Administration shall be named as additional insureds as
their interests may appear. APLL shall also reasonably

- satisfy itself that all contractors and subcontractors have
minimum insurance coverages and limits with carriers approved

- by AP&L, as AP&L shall deem appropriate with respect to
Indepandence SES; or APLL, at its option, may maintain an

e . Owner-Provided Insurance Program, insuring At} narfiae,
including owners, contractors, subcontractors, but not

* including engineers and equipment suppliers and manufacturers,

* involved in the construction of Independence SES as their
intereats may appear. The aggresgate costs of all insurance

- procured pursuant to this Section shall be considered a Cost
of .Comtruct.ton of Independence SES and as such, shall be

- apportioned between APEL and Participants pursuant to
Section 4 hareof. AP&L will advise Participants of the type

- and coverages of insurance procured and upon written request,
advise any Participant of any changes in such insurance.

- Each Participant may at its sole axpense, purchase and take
out such additional insurance for itz zole =22 and benefit

“ as it may desire.

-
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8.3 No Partnership. Notwithstanding any provisions of
L
this Agreement, APLL and Participants do not intend to
- create hereby any joint venture, partnership, association
taxable as a corporation, or other entity for the conduct of
- any business for profit. The obligations and duties of APslL
and Participants are distinct and several and not joint.
- AP&L and Participants are tenants in common and owners of
undivided interests in Independence SES, pursuant to the
- terms of this Agreement. APsL and Participants may elect to
be treated as a partnership solely for United States income
-
tax purposes.
a.‘
-
PO SN ARkl b rberidle for
- Wﬁintcuw in the”
oA AL AL 85, DS 00 sdusucly avedite: by reason of
- N appEicatiomed. SAGHIONE. SRMP)SH) . Al SbwoL- tharInternal
. Rewwrroe” COAR. - Jfeit. abaulg, APPaar—that- owe - or more changes
- toretvke Agresmmmt-would be-required.in, order.to ohtain the
rfT¥Rg referred " to above, APSL and Participants_agrse to
- negetiate promptly in good faith with.respegt.to such changes.
-
]
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9. REPRESENTATIONS AND WARRANTIES
-
9.1 Certain Representations and Warranties by AECC.
- AECC hereby represents, warrants and covenants as follows:
9.1.1 AECC's Organization. AECC is an electric
“ cooperative corporation duly organized, validly existing
and in good standing under Act 342 of the Acts of
“ Arkansas of 1337 and other applicable laws of the State
- of Arkansas and has corporate power to carry on its
business as it is now being conducted.
- - 9 1. 2 Authority Relative to this Agreement.
The execution, delivery and performance of this Agreement
- by AECC have been duly and effectively authorized by
all requisite corporate action.
- 9.2 Certain Representations and Warranties by AP&L.
APLL hereby represents and warrants as follows:
“ 9.2.1 AP&L's Organization. AP&L is a corpora-
- tion duly organized, validly existing and in good
standing under the laws of the State of Arkansas and
P has corporate power to carry on its business as it is
now being conducted. ’
- 9.2.2 Authority Relative to this Agreement.
The execution, delivery and performance of this Agree-
- ment by AP&L have been duly and effectively authorized
by all requisite corporate action.
-
34~
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9.3 Cartain Repregsentations and Warranties by CWL.
- CWL hereby represents and warrants as follows:
9.3.1 CWL Organization. OWL is an improvement
- district duly organized and operating under the laws of
the State of Arkansas and has power to carry on its
« business as it is now baing conducted.
9.3.2 Authority Relative to this Agreement.
® The execution, delivery and performance of this Agree-
- ment by CWL have been duly and effectively authorized
by all requisite action,
- ‘ 9.4 Cartain Representations and Warranties Dby Conway.
S o Conway hereby represents and warrants as follows:
- 9.4.1 Conway organizatit?n. Conway is a City
of the first class duly organized and operating under
- the laws of the State of Arkansas and has power to
carry on its business as it is now being conducted.
“ 9.4.2 Authority Relative to this Agreement.
- ' The execution, delivery and performance of this Agreement
by Conway have been duly and effectively authorized by
- all requisite action. i
9.4.3 Conway Corporation. Conway has leased
- its electric system (including all interests Conway may
acquire in the Independence SES) to the Conway Corporation.
- Said Conway Corporation is hereby designated and empowered
- -35~
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to act on behalf of and carry out and execute all
rights and obligations of Conway under this Agreement
as a Participant herein during the term of its lease
and thereafter until specific written notice to the
contrary has been received by AP&lL and all other

- Participants herein.
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- 10. CONDITIONS PRECEDENT
- 10.1 Conditions Precedent to APSL's Obligations Hereunder.
All obligations of AP&L under this Agreement are subject to
- the fulfillment, prior to or at the Closing, of each of the
following conditions (or the waiver in writing of such
- conditions by AP&L):
10.1.1 AP&L shall not have discovered any
“ material error, misstatement or omission in the repre-
sentations and warranties made by Participants or any
“ of them in thia Aqreement.
- 10.1.2 Participants' representations and
warranties contained in this Agraemant shall be deemed
- to have been made again, at and as of the time of the
Closing, and shall then be true in all material respects;
- Participants shall have performed and complied with all
’ agreements, covenants and conditions required by this
- Agreement to be parformed or complied with by it prior
to or at the Closing; and APEL shall have been furnished
¢ with a certificate, dated the date of the Closing,
- certifying in such detail as AP:iL may raquest to the

fulfillment of the foregoing conditions.

- 10,2 Conditions Precedent to Participants' Obligations
Hereunder. All obligations of Participants or any of them

- under thiz Agreement are subject to the fulfillment,

- -37-
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prior to or at the Closing, of each of the following con-
“ ditions (or the waiver in writing of such conditions by
Participants):
- 10.2.1 Participants lh.all. not have discovered
- any material error, misstatement or omission in the
reprasentations and warranties made by AP&L or any
- other Participant in this Agreement.
10.2.2 APSL'Ss representations and warranties
- contained in this Agreement shall be deemed to have
been made again, at and as of the time of the Closing,
- and shall then be true in all material respects; APLL
shall have performed and complied with all agreements,
¢ covenants and conditions required by this Agreerﬁent to
- be performed or complied with by it prior to or at the
Closing and Participants shall have bean furnished with
- a certificate, dated the date of the Closing, certifying
in such detail as Participants may reguest to the
- fulfillment of the foregoing conditions.
10.2.3 AP&L shall have furnished to Participants
- currant estimates of projected completion costs of
Independence SES in form satisfactory to Participants.
i 10.2.4  As to the Ciosing with CWL, APL shall
have furnished CWL a commitment in a form satisfactory
“ to CWL to deliver power from Independence SES to CWL.
- 10.2.5 As to the Closing with Conway, APLL
shall have furnished Conway a commitment in a form
= -38-
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- satisfactory to Conway to deliver power from Independ-
ence BES to Conway.

- 10.3 Conditions Precedent to the Respective Obligations

of APSL and Participants. The respective obligations of
“ APsL and Participants hereunder are, unless waived in writing
by AP&L and Participants prior to or at the Closing, subject

“ to the further conditions that:

- 10.3.1 All requisite governmental, regulatory
and vendor approvals of the execution, delivery and

- pcrformanc. of this Agreement and the consumn;tion of

| the t:ansactions contemplated hereby by AP&L and

- Participants and the release by Morgan Guaranty Trust
Company of Naw York, as Trustee under APiL's Mortgage

. and Deed of Trust, dated October 1, 1944, as supple-
mented, of the interest in Independence SES to be

. conveyed to Participants hereundexr from the lien of
such Mortgage and Deed of Trust, shall have been

' received.

, 10.3.2 M shelistaversmasuted the

VN Gament: . - "Operiting*A§raémant” as used
\ he¥dIn means that-cestain. agreemens, exsautad.on or.
about the date of Closing, .wherein the DALt iss AQESe.£o
1" térms and conditions pursuane sevwhich.the. Indee
ence SES will be managed and operated after Commer-
cial Operation.
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e 11. CERTAIN AGREEMENTS
-
11.1 Certain Agreements Between AP&L and Participants.
- APsL and Participants heraby covenant and agree as follows:
11.2 No Adverse Distinction. Notwithstanding any
- other provisions of this Agreement, in discharging its
responsibilities pursuant to this Agreement, AP&L shall make
- no adverse distinction between Independence SES and any
other generating unit in which AP&L has an ownership interest,
- because of AP&L's co-ownership of Independence SES with
. Participants.
® 11.3° - Approvals. AP&L and Participants shall use -
- their best efforts to obtain as quickly as possil;le all
raequisite governmental, reagulatory and vendor approvals of
- the consummation of the tranasactions contemplated hereby.
11.4 Information. ARASESAe s C) DEIbY
- s - o L3 T e - -

remsonatite Judgment:and-in.accordance with gand -uehldeme
- pw to planning, .dcsiqn, construction,

acquisition, completion, additions and replacements, espusaw

- RN v TR (including, vithout

limitation, plans, specifications, engineering studies,

“ environmental reports, budgets, estimates and schedules),
- = NI ot E R S e e R e commer
thereven before decisions wxw made,: and -sha¥Fi-conferwith
-
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Participants during the development of any of AP&L's proposals )
- regarding such matters when practicable to do so. Upon
request of any Participant, AP&L shall furnish or make
“ available with reasonable promptness and at reasonable times
- any and all other information relating to such matters.
11.5 Cooperation. AP&L and Participants will
- cooperate with each other in all activities relating to
Independence SES, including, without limitation, the filing
- of applications for authorizations, permits or licenses and
the execution of such other documents as may be reasonably
- necessary to carry ocut the provisions of this Agrasement.
Without AP4L's written consent, Wur
- : L o _‘-‘.-". ARG S nas
-
1l1.6 Damage to Independence SES. In the event
- that prior to the respective Commercial Operation dates of
.Indepsndence Unit No. 1 or Unit No. 2, the respective Unit
- suffars damage, and if the Parties do not unanimously agree

that such Unit shall be ended, APLL shall promptly submit a
- revised construction budget and .shall proceed to repair such
Unit, and each Party shall pay its Ownership Share of the

- cost thereof in excess of insurance proceeds.
11.7 End of Independence SES. When the Independence
-y
SES is retired from commercial service, AFIL“Bmhimmstr-for~
w‘_:_ '-; . e T Ayt -
- —hm -
- -41~
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- After deducting all costs of ending such Plant, including
without limiting the generality of the foregoing the cost of -

- razing all structures and disposing of the debris, AP&L

-« shall distribute to each party its Ownership Share of any
net proceeds. In the event such costs of ending such Plant

- axceed available funds, each party shall pay its Ownership
Share of such excess as incurred.

- 11.8 Pollution Control Facilities. Certain
facilities in the Independence SES may be more advantageously

- financed through the illumce by Independence County, Arkansas,
or its successors or assigns or any other political subdivi-

“ L sion, of its revenue notes or bonds, Tf gnch conditicns dc
arise, APSiL and Participants agree to cooperate with each

“ other and to take all action required to consummate any such

- financing. If such financing is not advantageous to Partici-~
pants or either of them, said Participants will, if reguested

- by AP&L and to the extent permitted by law, and in the case
of AECC, with the written conssant of REA, convey to AP&L its

o (or their) interest in such facilities in exchange for the
simultaneous conveyance to them by APEL of its interest in

- other facilities having an equal cost.

11.9 Laverage Leasing of Certain Facilities. It
- is understood and agreed by AP&L and all Participants that
-
-42-
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-
certain coal handling facilities and equipment necessary for

- the operation of the Independence Plant will be owned,
leased and financed by other persons, firms or corporations

- and that in order to oparats and maintain such facilities
and equipment, easements, leasaes or other legal rights of

-
occupancy and access must be granted to the owner and/or
lessee thereof. 1t is, therefore, agresd by all parties

-
that subsequent to the date of closing of this Agreenent,

- each party will exacute any and all necessary easeaments,
leases or other rights of occupancy and access to the owner

- and lessee of such coal handling facilities and equipmen: as
mﬁy be reasonabl.y requdstad, on, over and upon all of the

- real estate described in Exhibit A and the plant facilities
described in Exhibit B. It is understood by Participants that

- said certain coal handling facilities and equipment specifi-
cally include those facilities and equipment necessary to

-
receive coal by whatever method it is transportad to the

- ' Independence SES, whether by rail, barge, slurry pipeline,
truck or other means of transportation.

- -

-
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= 12. ALIENATION AND ASSIGNMENT

-

12.1 Alienation and Assignment. The parties agree

- that it is in their mutual best interest, as well as in the
public interest, that all ownership interest in Indepandence

- SES and all rights under this Agreement be owned and held by
entities experienced in the ownership and operation of

- electric generating plants.
that. oAt FEEL- nOE PAL Lt pANt A6 mm

“ have the right, Withcut the consent of all other pamtimpwgto
s811; T1ENBETTABAVEY, franafer,” Askign, elcunbel=3r-SEtkbute

- in_any mannsr WRarsnavir ite cwnarshii- tneasawe;— orsamy-

- portion or portions théreof; in Independenid’ SES or any ~
rights tGnder thif Agreément” urnleii TNE Droposed- transferee

- is-an electric "public utility" as that term {s defined“I:m
Act 324 o-.!-tho Acts of Arkansas of 1935 or a local govern-

- men;al" cntity authorized by Arkansas law to engage in the
retail sale and distribution of slectric power and energy to

“ the public in Arkansas; provided, however, AP:L and Partici-
pants shall each have the right to convey a security interest

“ in its proportiocnate interest “in Independence SES to secure

- bonds or other debt obligations issued or to be issued. Im
the evi P iy gaibproonveyance,. . transfex, ASSLGUEAAL.PT

- alienations (2R el 35614I9° AN $2u?Tey* 70 "o indebisdness)
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-
byp=hPebegr-Purticipents-of-its ownershipe intervsupsyingg,

* portisn: o portione-theorewd;. . i indepensdenser-Siwehidiee

- Parxtisipantey agsthé cadé tiay- WP shall. GANes--oweiT™Corums -
feree tobecome~g-party-te tiris-Agreent-T T ITYRNerehe

- abligabionss of- bhee txansforox.. honsmmdesr. APLL and Participants
hereby expressly waive and renounce until the Independence

- SES is retired from commercial service, for themselves,
their successors, transferrees and assigns, all rights as

- tenants in common in Independence SES to partition and
accounting. Notwithsﬁanding the foregoing provisions of

e . L this Section, any party shall have the right to sell, convey,
transfer or assign its ownership interest, or a-nr portion or

“ portions thereof, in Independence SES to any governmental or

- political subdivision in connection with the financing of
pollution control facilities without the consent of the

- other parties and without complying with the foregoing
provisions of this Section. The parties expressly agraee

- that the provisions of this Section are severable and that
in the event the provisions contained in this Section, or

- any of them, are held invalid, such invalidity shall not
affect other provisions of said Section or this Agreement.

- 12.2 Permitted Sales or Assignments. Notwith-
standing any provisions to the contrarv in this contract

= (including, but not limited to Section 12.1 hereof), &‘3’-

-

- -45-
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- afffeed that APiL-may, without compliafce With safurvaifiFasy
provisiohs,; sell; asuwmcmgumglyq;%
- of its ownership interest in the Independence SES £6 amy— 727
subsidiary or affiliated company:im-the mMﬁas
“ System, which will assume -all of AR&L:S.obligahiCHRsundies =
- this agreement.
12.3 APSL has expressed, as a matter of policy,
o its intent to retain at least a 51% ownership interest in
Independence SES. APLL expects to continue that policy and
- hereby agrees, for itself and any assignee under Section

12.2 above, that-it-will_nat _ucluntswidy-sedd=ew=brwneder
B mtvicea——. any Qf ili-cunesshipeinteosssr-wiboh-vouidolilitthtnabbont=od
rodueing—idt-anbininesshbpSiteone=go o r=tr Iy TET T Y.
“ of the-lareeee-ewnerFitP SHITE U DY PEEETCIDuchbon.
OreBt andt 1Y, Wit NN RO L A L SOR S AR bt e Oty Of
the-thats. Rashiaipsnbor=—whish-estatani—aball not ha LLIoMSen,
abdhwasibhher?t .
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- 13. COMPLIANCE WITH SPECIFIC FEDERAL LAWS

- 13.1 Environmental Impact. The parties agree that
the Independence SES will be constructed and operated consistent

- with the design and operational commitments relating to
environmental impact contained in the Final Eavironmental

- Impact Statemant prepared by the Environmental Protection
Agency as lead agency on behalf of itself and the United

“ States Department of Agriculture, Rural Electrification

- Administration, bearing date of _November, 1978 , and with
applicable water and air pcllution control standards and

- other environmental requirements imposed by federal or state
statutes or regulations,

- It is understood and agreed that where a commitment in
the Final Environmental Impact Statement is contemplated for

- tho purpose of insuring compliance with certain specific

- rules and regulations of a state or federal agency, compliance

- with such commitments shall be governed by the rules,
regulations or directives of such state or federal agency as

“ may be in effect from time to time.

- 13.2 Buy American. The Project Manager covenants
that in the performance of this contract (1) at least 35% of

- the totxl .ost .. the unmanufactured articles, materials and
supplies used or to be used in the construction of or other-

- wise made a part of Independence SES shall have been mined

- -47-
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- or produced in the United States and (2) at least 35% of the
total coat of the manufactured articles, materials, and

- supplies used or to be used in the construction of or other-
wise made a part of Independence SES shall have been manufact-

- ured in the United States substantially all from articles,
materials, or supplies mined, produced, or manufactured, as

- the case may be, in the United States. If any articles,
materials, or supplies are partially mined, produced or

“ manufactured in the United States (said part being herein-

- after called the "American Made Portion") and partially
mined, produced, or manufactured somewhere other than in the

- United States, then only the cost of the American Made
Portion shall be usad in determining whether the reguire-

- ments of the praceding sentence have been satisfied.

At the Closing, and from time to time thereafter when

- requested by AECC, or the Administrator of the Rural Electri-
fication Administration, thes Project Manager shall supply

- ‘infomtion and documantation demonstrating that Independence
S8ES is baing conatructed in accordance with the reaquirements

“ of this subsection. Upon completion of construction of

- Independence SES, the Project Manager shall certify to the
Mninistrator that Indepund.nco“ SES was constructed in

- accordance with the requirements of this subsection.

13.3 *Xick-Backs". In the acquisition, construction

- and completion of these facilitias pursuant to this Agreement,

- -48-
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the parties shall comply with all applicable statutes,
- ordinances, rules and ragulations pertaining to the work.
The parties acknowledge that they are familiar with the
- Rural Electrification Act of 1936, as amended, the so-called
"Kick-Back" Statute (48 Stat.948), and regulations issued
“ pursuant thereto, and 18 U.S8.C. 287, 1001, as amended. The
- parties understand that the cbligations of the parties
hereunder are subject to the applicable regulations and
- orders of Governmental Agencies having jurisdiction in the
premises.
e 13.4 - Equal Opportunity Clause. During the per-
formance of those parts of this Agreement relating to the
- construction by the Project Manager of the Independence SES
or any additions, betterments or improvements therato, the
e Project Manager agrees as follows: |
13.4.1 The Project Manager will not discriminate
“ against any employee or applicant for employment because
- of race, color, religion, sex, age or natiocnal origin.
The contractor will take affirmative action to ensure
- that applicants are enplo‘yod, and that employees are
treated during amployment without regard to their race,
- color, religion, sex, or national origin. Such action
shall include, but not be limited to, the following:
- employment, upgrading, demotion or transfer; recruit-
ment or recruitment advertising; layoff or termination;
-
- -49~
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- rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The

- contractor agrees to post in conspicuous places,
available to employess and applicants for employment,

¢ notices to be provided setting forth the provisions of
this nondiscrimination clause.

“ 13.4.2 The Project Manager will, in all solici-

- tations or advertisements for employees placed by or on
behalf of the contractor, state that all qualified

- applicants will receive considaration for employment
without regard to .color. religion, sex, age or national

L - origin. .. ) o . .

13.4.3 The Project Manager will send to each

- labor union or representative of workers with which
either has a collective bargaining agreement or other

- contract or understanding, a notice to be provided

- advising the said labor union or workers' representa-
tives of tha commitments under this Section, and shall

- post copies of the notice in conspicucus places avail-
able to employees and applicanta for employment.

- 13.4.4 The Project Manager will comply with all
provisions of Executive Order 11246 of September 24,

- 1365, and of tha rules, regulations and relevant orders
of the Secretary of Labor.

- 13.4.5 The Project Manager will furnish all

-

-50=
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information and reports required by Executive Order

* 11246 of September 24, 1965, and by rules, regulations "
and relevant orders of the Secretary of Labor, or

“ pursuant thereto, and will permit access to its books,

- records and accounts by the administering agency and
the Secretary of Labor for purposes of investigation to

- ascertain compliance with such rules, regulations and
orders.

- 13.4.6 In the event of the Project Manager's
noncompliance with the nondiscrimination clauses of

- this agreemant or with any of the said rules, regula-
tions or orders, this agreement may be cancelled,

“ terminated or suspended in whole or in part and the

- contractor may ba declared ineligible for further
Government contracts or federally assisted construction

a . contracts in accordance with procedures authorized in
Executive Order No.ll246 of September 24, 1965, and

- such other sanctions may be imposed and remedies invoked
as provided in said Executive Order or by rule, regula-

- tion or order of the Secratary of Labor, or as otherwise
provided by law.

- 13.4.7 Project Manager will include the words
*"buring the performance of this contract, the contractor

“ agrees as follows:" followed by the provisions of

- paragraphs 13.4.1 through 13.4.7 of this Section 13 in

-l
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every subcontract or purchase order (with the words
- *Project Manager" changed to the word “Contractor”)
unless exempted by rules, regulations or orders of the
- Secretary of Labor issued pursuant to section 204 of
Executive Order 11246 of September 24, 1965, so that
“ such provisions will be binding upon such subcontractor
- or vendor. The contractor will take such action with
respact to any subcontract or purchase order as the
- administering agency may direct as a means of enforcing
such provisions, including sanctions for noncompliance:
- Provided, however, that in the event a contractor
becomes involved in, or is threatened with, litigation
- with a subcontractor or vendor as a result of such
direction by the administering agency, the contractor
“ may request the United States to enter into such litiga-
- tion to protect the interests of the United States.
13.4.8 For purposes of this Agreement, the term
P "this Agreement” as used in subsection 13.4.6 hereof
. shall mean thoase parts of this Agreement relating to
- the construction by Project Manager of the Independence
SES, or any additions, betterments or improvements
- thereto, including without limitation the provisions
herecf insofar as they deal with the performance by the
- Project Manager of any construction activities and
obligations.
-
- -52-
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- 13.5 No Segregation. The parties certify that
they will not maintain or provide fé:r their employees any

- segregated facilities at any of their establishments, and
that they do not permit their employees to perform their

- services at any location, under its control, where saegre-
gated facilities are maintained. As used in this certifi-

“ . cation, the term "segregated facilities” means any waiting

- rooms, work arsas, restrooms and washrooms, restaurants and
other eating areas, timeclocks, locker rooms and other

a storage or dressing areas, parking lots, drinking f.puntains.
recreacion or. entercainmant areas, transportatloﬁ, a.nu

- housing facilities provided for employees which are segre-
gated on the basis of race, color, religion, or national

- origin, because of habit, local custom or otherwise. They
agree that (except where they have obtained identical

“ certifications from proposed subcontractors for specific

- " time periods) they will obtain idantical certifications from
proposed subcontractors prior to the award of subcontracts

o oxcoodin§ $10,000 which are not exempt from the provisions
of the Equal Opportunity Claul;. and that they will retain

- such certification in their files.

-

-
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- 14. GENERAL PROVISIONS
- 14.1 No Delay. No disagreement or dispute of any kind
between AP&L and Participants concerning any matter, including
- without limitation, the amount of any payment due or the
correctnass of any charge, shall permit any party to delay
“ or withhold any payment or the performance of any other
- obligation pursuant to this Agreement.
14.2 Further Assurances. From time to time aftaer the
. Closing, AP&L and Participants will execute such instruments
of conveyance and other documents, upon the request of the
- other, as may be necessary or acppropriate, to carry out the
intent of this Agreement.
- 14.3 Governing Law. The validity, interpretation, and
performance of this Agreement and each of its provisions
“ shall be governed by the laws of the State of Arkansas,
14.4 Section Headings not to Affect Meaning. The
“ descriptive headings of the various Sections of this Agree-
- ment have been inserted for convenience of reference only
and shall in no way modify or restrict any of the terms and
- provisions thereof. .
14.5 Time of Essence. Time is of the essence of this
- Agreament.
14.6 Amendments. This Agreement may be amended by and
- only by a written instrument duly executed by sach of the
-54-
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-
parties hereto and as to AECC, subject to the written

- approval of the Administrator of the Rural Electrification
Administration.

* 14.7 Successors and Assigns. This Agreement shall
inure to the benefit of and be binding upon AP&LL and Parti-

- cipants and their respective successors and assigns. Nothing

o in this Agreement, express or implied, is intended to confer
upon any other person any rights or remedies hersunder.

- 14.8 Counterparts. This Agreement may be executed
simultanecusly in three or more counterparts, each of which

- . . shall be deemed an original but all of which together shall

. constitute one and the same instrument. )

. 14.9 “As Is" Sale. Independence SES is to be sold
“as is" and "where is". AP{L makes no representation or

“ warranty whatsoever in this agreement, axpress, implied or

- statutory, including, without limitation, any representation
or warranty as to the value, quantity, condition, saleability,

- obsolescence, marchantability, fitness or suitability for
use or working order of any of Indepandence SES, nor does

- AP:L represent or warrant that the use or operation of
Independence SES will not violate patent, trademark or

- service mark rights of any third parties. Participants are
willing to purchase Independence SES "as is" and "where is*

- and in accordance with the terms and conditions of this
Agraament. Notwithstanding the foregoing, Participants

-55-
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- shall have the benefit, in proportion to their interest in
Independence SES, to all manufacturers' and vendors' warranties
- and all patent, trademark, and servicemark rights running to
APEL in connection with Independence SES.
“ 14.10 Good Utility Practices. APLL and Participants
- shall discharge any and all obligations under this Agreement
in a prudent manner and in accordance with good utility
- practices.
14.11 Survivals. The agreements, covenants,
- representations and warranties contained in this Agreement
shall survive the Closing.
- . 14.12 Transfer of Ownership Shares. Under any -
circumstances under this Agreement which will result in an
“ increase of Ownership Share of a party or parties, the party
- or partiss cbligated to convey an increase in Ownership
Share to ancother party or parties shall execute or furnish
e all documents necessary to provide a fee simple title to
~such increased Ownership Share free of mortgage or other
- liens.
14.13 Termination as to ABCC. If the Administrator
- of the Rural Flectrification Administration has not approved
this Ownership Agreement in writing by December 31, 1979, this
- Agreement shall terminate as between AECC and AP&L, and upon
such termination all rights, liabilities and obligations of
- AECC and APEL to each other relating to Independance SES
-5§=
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shall cease with the exception that AP&L shall repay to AECC
- on or before December 31, 1981, all amounts which were
recaived by AP&L from AECC with respact to the cost of
« construction of Independence SES, as well as interest on
such funds paid to AP&L at the rate of interest established
“ by National Rural Utilities Cooperative Finance Ceorporation
- for line of credit locans at the time of each such payment to
APEL Upon payment of such funds, AECC shall convey, or
- cause to be conveyed, to APEL all of its right, title and
interest, free of any .'nc\mbrmca, in Independence SES, and
- the Ownership Agreement and Operating Agreement shall there-
after have no further force or effect.
- 14.14 Notice. Any notice, request, consent or
other cocmmunication permitted or required by this Agreement
“ (including, without limitation, any offer or acceptance
- pursuant to Section 12.1 hereof) shall be in writing and
shall be deamed given when deposited in the United States
- .!uil, first class postage prepaid, and if given to AP&L,
shall be addressed to:
- Arkansas Power & Light Company
P. 0. Box 551
Little Rock, Arkansas 72203
- Attention: The President
and, if given to AECC, shall be addressed to:
acrkansas Electric Cooperative Corporation
= P. 0. Box 9469
Little Rock, Arkansas 72219
Attention: General Manager
-
-57-
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-
and, if given to CWL, shall be addressed to:
- City wWater and Light Plant
400 East Monroe
Jonesboro, Arkansas 72401
- Attention: Manager
and, if given to Conway, shall ba addressed to:
- Conway Corporation
1319 Prairie Street
Conway, Arkansas 72032
- Attention: Manager
unless a different officer or address shall have besn
- designated by the respective party by notice in writing.
-
-
-
-
-
. -
-
-l
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15, EXECUTION
]
15.1 IN WITNESS WHEREOF, the undersigned parties

- hereto have duly executed this Agreement in Little Rock,

Arkansas, on the date first above written.
- ARKANSAS POWER & LIGHT COMPAKNY
-

Lhttest:
-
- ARKANSAS ELECTRIC CCOPZRATIVE

‘ . - CORPCRATION.

-

Etseygt: :

) /7 |

-« L1 N sy

Secretary

{CORPORATE SEAL)
bl CITY WATER AND LIGHT PLANT

OF THE CITY OF JONESBORO

-

Attest:

- Ma&e/
ecretary
(CORPORATE SEAL)

CITY OF CONWAY, ARKANSAS

~
- _ y/
Attest: By : T ———
. yor o

1 Clerk
{CORPORATE SEAL)
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Exhibit "A"
Page 1
- INDEPLNDENCE PLANT UWNERSHIP AGRLEMENT
]
The following lands to be conveyed by APAL Co. subject .
to mineral rignts that were retained by owners and all
- easements of record, all lying in Independence County,
Arkansas.
All that part of the SW 1/4, SW 1/4, Section 3, lying south of the South
- right-of-way of the Missour{ Pacific Railroad; All that part of the St

1/4, SE 1/a4, Section 4, lying south of the said railroad right-of-wny;
The E 1/2, NE 1/4, Section 9; All that part of the SE 1/4, Section 9,
- lying east of the right-of-way of Arkansas State Highway 69 along the
west side thereof and lying east of the right-of-way of a gravel road,
running north and south, located in the MW 1/4 of safd SE 1/4, Section 9;
A1l that part of Section 10, lying south of the said railroad rignt-of-
- way, the SW 1/4, Section 11; the W 1/2, SE 1/4, Section 11; Al]l that
part of the NW 1/4, Section 11, lying south of said railroad right-of-
way; A1l that part of the SW 1/4, NE 1/4, Section 11, lying South of
' said railraod right-of-way; The NW 1/4, Section 14; The W 1/2, NE 1/4,
- Section 14; The NW 1/4, SE 1/4, Section 14; The N 1/2, SW 1/4, Section
_14; The N 1/2, SE 1/4, Section 15; The NE 1/4, Section 15 and the NW
1/4, Section 15, all located in T-12-N, R-4-W, Independence County,
Arkansas, being more particularly described as follows:

From a found stone at the SW corner of Section 15, T-12-N, R-4-W, run N
05 degrees 05' 42" W 2781.49 feet to the point of beginning, being the
- SW corner of the NW 1/4, said Section 15; thence continue N 05 degrees
05' 42" W 2663.62 feet; thence S 85 degrees 35' 38" W 2530.30 feet to 2
point on the east right-of-way of Arkansas State Highway 69; thence N 06
degrees 01' 01" E 771.54 feet along said highway right-of-way; thence N
o 04 degrees 50' 27" E 158.40 feet along safd highway right-of-way; thence
N 04 degrees 31' 42" W 347.39 feet along said highway right-of-way;
thence N 10 degrees 51" 53" W 503.85 feet along said highway right-of-
way; thence N 12 degrees 33’ 19" W 502.59 feet to 2 point on the east
- right-of-way of a gravel road; thence N 09 degrees 52° 31" W 358.17 feet
along said road right-of-way; thence N 85 degrees 39' 45" E 1225.04
feet; thence N 04 degrees 28°' 26" W 2645.44 feet; thence N 03 degrees
53' 03" W 625.44 feet (atong the west line of the SE 1/4, SE 1/4, Section
- 4) to a paint on the south right-of-way of the Missouri Pacific Railroad;
thence S 76 degrees 48' 31" E 17,268.35 feet along safd railroad right-
of-way (t0 a point on tha east line of the SW 1/4, NE 1/4, Section 11);
a Thence S 04 degrees 47' 16" E 2700.68 feet; thence S 04 degrees 59° 47"
E 4021.24 feet to the SE corner of the M 1/4, SE 1/4, Section 14;
Thence S 85 degrees 59' 33" W 4081.85 feat; Thence S 87 degrees 17' 20"
W 2687.87 feet; thence N 05 degrees 10° 09" W 1358.94 feet; Thence S 87
- degrees 58' 38" W 2683.76 feet to the point of beginning, containing
1921.76 acres more or less. Subject to easements of record.
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- Less and except a switchyard substatfon tract approximately 1200 feet
northerly and southerly and approximately 1000 feet easterly and westerly
and containing approximately 27.5 acres 1ying near the center of the
west hatf of Sectfon 10, T 12 N, R 4 W, as shown on page three (3) of this
- Exhibit A, and more precisely described as follows:

From the southwest corner of safd Sectfon 10, run N 132 9* 25.5" E
2107.05 feet to a point which is the southwest corner of the switchyard.
- The boundaries of said switchyard, pr'oseeding from said southwest switch-
yard corner, are as follows: Run N 137 11'_29" E 1200 feet to the north-
west corner of safd svdtchy!rd; thence S 76° 48' 31" E 1,000 feet to the
- northaast corner; then S 13° 11’ 29" W 1,200 feet to the southeast corner;
then N 76° 48' 31" west 1,000 fest, returning to the southwest corner,
Subject to sasements of record.

P Also less and except a tract of land consisting of approximately
five (5) acres, which is that portion of the Northeast Quarter (NEg) of
the Northeast Quarter (NE%) of Sectfon 10, T 12 N, R 4 W, lying south of
the Missouri Pacific Railroad right-of-way as shown on Page Three (3) of

- this Exhibit A.
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- PAGE 1
- EXHIBIT -B"
“ APSL and participants desire and intend to establish thefr owner-
ship fn the two 700 MW nominally rated generating units to be known as
® Independence Numbers One and Two to be located near Newark, in Indepen-
dence County, Arkansas {individually Independence Unit No. 1 and Indepen-
“ dence Unit No. 2, and, collectively, "Independence Plant") as more
- particularly described in the application, amendments thereto, and
resulting order thereof, by APiL, AECC and City Water and Light Plant of
- the City of Jonesboro, before the Arkansas Public Service Commission
 (APSC) in Docket No. U2903, Order dated August 31, 1978. The Indepen-
- dence Plant, including the turbine-generators, the buildings housing the
same, and the associated auxiliaries and equipment are more particularly
- described below.
The plant site is located in Independence County, Arkansas, approxi-
- mately 3 miles Southeast of Newark, Arkansas, North of the White River.
The fintshed plant area grade will be at elevation 239 feet USGS. The
“ maximum river elevation is approximately 236 feet USGS. The site com-
prises approximately 2000 acres.
“ The plant will consist of two duplicate units, each having a capa-
bility of 700 Mé (net). Adgditigagl space: provigions-will be sade for
- possible futurs. generakingiunits.
- The units are designed to burn syb-bituminous coal. Initially,
coal will be delivered by unft train rail cars provided with swivel
- couplings.
-
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- Plant equipment layout and design will provide for conversion to
burning pipeline coal at any future time with a minimum amount of conver-
- sion expense and cutage time.
spmmiﬂﬂn‘ atso’be made“for a future-fuel oif storage
- tank farm: —
Space will be provided for future S0, removal equipment and waste
- burning equipment.
Plant layouts will reserve space for construction offices and
- construction warehouses.
The steam generator for each unit will be a Combustion Engineering
- balanced draft, sub-critical pressure drum type unit with 6,023,000 1bs.
per hour maximum continous capacity designed to deliver steam at 2615
“ psig, 1005 F at the superheater outlet and capable of reheating 5,466,000 ibs.
- per hour, 565 psig, 635 F to 1005 F when supplied with 484 F feedwater.
The turbinesdriven hoiler feed pumps (2 one-half capacity units for
- each unit) will be mounted on the operating deck parallel to the main
turbine generator unfts. Pump drive turbines will exhaust downward {nto
- the condenser neck.
The deaerating feedwater heater will be mounted on top of the
- bofler steel with suitable access platforms and freeze protection. The
operating floor-mounted bojler feed pumps will recefve water directly
- from the deaerator without an intermediate booster pump. Each boiler
feed punp will be equipped with a double suction first stage fn order to
- minimize the suction head requirements. _
The pulverizers and coal silos will be arranged with half of them
“ on each side of each bofler. Coal will be brought from live storage to
-
-
-
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- the plant by means of conveyors and distributed to the silos by means of
- tripper conveyors on top of the silos along both sides of each boiler.
The turbine generator for each unit will be a General Electric

- Company tandem-compound, four-flow, condensing, single reheat machine
with 33 1/2" last stage blades. The nominal turbine rating is 800,000

L KW (Gross) at 4 1/2" mercury absolute back-pressure and U make-up. The
maximum expected capability at 5% over-pressure and 53 design margin {s

- approximately 876,000 KN (gross) at 4 1/2" mercury absolute back-pressure
and 0% make-up. The generator rating is 1,000,000 KVA, 0.90 power .

- factor and 0.50 short circuit rating, 75 psig hydrogen pressure.

The main, unit auxiiiary and start-up/stand-by power transformers

- will be located adjacent to and on the west side of the turbine building
at grade level.

.. R Condenser cooling will be by means of patural dea¥t roaliag. trwere,
one for each generating unit,

“ The plant arrangement will be with turbine generator units in

- tandem, same hand, with axes perpendicular to the boiler axes. The
turbine generator axes will be generally north-south with transformers

- and switchyard to the west. Coal-handling and storage will be to the

east and ash disposal factlities, including the ash disposal area, will
- be to the east.
The installations will ba of the semi-outdoor typs. Enclosures

- will consist of a turdbine generator building and coal tripper galleries.
It is planned that one control room will be installed between Units 1
- and 2. Other equipment common to two units, such as air compressors,
wili be Tocated betwsen Units 1 and 2.
-
-
-
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- There will . destigned for this plant all gene. .l service facilities
including offices, shops, warehouses, laboratories, first-aid room, and

“ similar facilities as are required for a new site development. The shop

- will be laid out for power plant maintence only. '

The bridge cranes will be installed to service the turbine generator

- units with sufficient capacity to handle the heaviest piece after erection.
The cranes will be equipped with auxilfary hooks. Sufficient lay-down

- space on the operating deck will be provided for turbine generator
maintenance and overhaul. .

- The latest addenda of all applicadle codes will be followed includ-
ing State and Federal Air and Water Pollution Control Regulations, OSHA

- Standards and local ordinances regarding the design and construction of
the facility.

“ Excluded from Parti.cipant's ownership tn this agreement are trans-
mission facilities ocn the Independence property site. Participants

’ agree that tney will execute R/W agreements for all present and-future

- transmission lines on the jointly owned !ndependence properties.

Also excluded from ownership of APAL and Participants are coal

- handling and storage equipment and facilities, including but not limited
to the unloading and reclaim pits and equipment, transfer and crushing

- towers, conveyors, trippers, tunnels, stacker-reclaimer, and associated
auxilliary equipment and support structuress.

- The detailed design, specifications and purchase orders for all

equipment in the Independence Plant will be available for inspection in
- the Gensration and Construction Department Offices, Arkansas Power &
Light Company, First National Building, Little Rock, Arkansas.

- The schedule for operation of the unit is:
Unit No. Commercial Operatton
“ 1 January 1, 1983
2 January 1, 1985
-
-
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“ SPECIAL WARRANTY DEED AND BILL OF SALE
-
KNOW ALL MEN BY THESE PRESENTS:
-« That Arkansas Power & Light Company, a corporation organized under
the laws of the State of Arkansas, Grantor, duly authorized by proper
- resolution of its Board of Directors, for and in consideration of the
execution by Grantor and Grantee of Independence Plant Ownership and
- Operating Agreements dated » 19___, the sum of
Ten and no/100 Dollars ($10.00) in hand paid, and for other good and
“ valuabie consideration, the receipt of which is hereby acknowledged,
- does grant, bargain, sell and convey unto the said Arkansas Electric
Cooperative Corporation, Grauiee, §is successors and assigns, the follow-
- ing described property:

A thirty-five percent (35%) undivided interest in and to that
certain real property more particularly described in Exhibit “A"
- attached hereto and for all purposes by this reference incorporated
herein and made a part hereof (Said real property being hereinafter
referred to as the “Plant Site and Access Thereto") together with a
- 35% undivided interest, to the extent monies have been expended or
rights and/or interests acquired by Grantor as of R
.19, in all sasements, rights of way, permits, privileges, ma-
chinery, equipment, appliances, appurtenances, materials, supplies
- and 21} other property, tangible or intangible, real, personal or
mixed, forming a part of or appertaining to or used, occupied or
enjoyed in connection with the Indepsndence Plant Site and Access
- Theretc, or any buildings, other structures or improvements situated
on the premises described in Exhibit A" hereto.

TO HAVE AND TO HOLD the above-described real and personal

-
property unto Grantee, its successors and assigns forever, in Fee
Simple. -

ol

Grantor, for the consideration aforesaid, for jtself, its succesors

- and assigns will warrant and forever defend the right and title to the
above described Tands against all claims done or suffered by Grantor,

- except mineral rights retained, all easements of record, and actions of

the Courts in any eminent domain proceeding.
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- Page 2

- Notwithstanding anything contained herein to the contrary, the
buildings, other structures and improvements, fixtures and personal

- property herein conveyed and harsby conveyed by Grantor to Grantee upon
an "as 1s" and "where is5" basis: Neither Grantor nor any person or

© entity of any kind or nature whatsoever acting for or on behalf of

- Grantor efither has made or hereby makes any representation or warranty
whatsoever with respect thereto, whether express, implied or statutory,

- including, without 1imitation, any representation or warranty as to the
value, quantity, condition, salabiiity, obsoliescence, merchantability,

- fitness or suitantlity for use or working order thereof or that the use
or operation thereof will not violate patent, trademark or servicemark

- rights of any third parties. Notwithstanding the foregoing, Grantee
shall have the benefit in proportion to its interest in the Independence

® Plant, of al)] manufacturers' and vendors' warranties and al] patent,

- trademark and servicemark rights running to Grantor in connection with
the property herein contained.

- IN WITNESS WKEREOF, Grantor has caused this instrument to be executed
and its corporate seal to be affixed hereunto by its duly authorized

- officers on the day and year first above written,

o . -ml

ARKANSAS POWER & LIGHT COMPANY

- _

- ATTEST: Title

- Resistant Secretary

-
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<+
-
ACKNOWLEDGEMENT
- .
STATE OF ARKANSAS )
) S§
- COUNTY OF PULASKI )
&
On this day, before me, a Notary Public duly comnissioned, qualified
- and acting, witin and for the said Cgunty and State, personally appeared
an ’

to me personally well known, who acknowledged that they were the
and Assistant Secretary of Arkansas Power
- T Uight Company, a corporation, and that they, as such officers, being
: authorized so to do, had executed the foregoing instrument for the
cons{ideration, uses and purposes therein contained and in the capacities
there stated, by signing the name of the corporation by themselves as
- such officars. |

9 WITNESS my hand and officieal seal of this day of ’
- . -_— —

- Notary Public

- My Commission Expires:
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SPECIAL WARRANTY DEED AND BILL OF SALE
-
KN ALL MEN BY THESE PRESENTS:
¢ That Arkansas Power & Light Company, a corporation organized under
- the laws of the State of Arkansas, Grantor, duly authorizad by proper
resolution of its Board of Directors, for and in consideration of the
- execution by Grantor and Grantee of Independence Plant Ownership and
Operating Agreements dated » 19, the sum of
- Ten and no/100 Dollars ($10.00) in hand paid, and for other good and
valuable consideration, the receipt of which is hereby acknowledged,
“ does grant, bargain, sell and convey unto the said City Water & Light
- Plant of the City of Jonesboro, Grantee, its successors and assigns, the

following described property: )

- A five percent (5%) undivided interest in and to that certain rea)
property more particularly described in Exhtbit "A* attached nereto
and for all purposes by this reference incorporated hereip and made
2 part hereof (said rea) property being hereinafter referred to as

- the "Plant Site and Access Thereto") together with 5% undivided
interest, to the extent monies have been expended or rights and/or
fnterests acquired by Grantor as of v 19, inall

- easements, rights of way, permits, privileges, machinery, and all
other property, tangible or intangidle, real, personal or mixed,

forming a part of or appertaining to or used, occupied or enjoyed
in connection with the Independence Plant Site and Access Thereto,
or any buildings, other structures or improvements situated on the

“ premises described in Exhibit A" hereto.
- TO HAYE AND TO HOLD the above-described rea) and persona)

property unto Grantee, 1ts successors and assigns forever, in Fee
- Simple.

Grantor, for the consideration aforesaid, for ftself, its succesors

- and assigns will warrant and forever defeny the right and title to the

above described lands against all claims done or suffered by Grantor,
- except mineral rights retained, all easements of record, and actions of
- the Courts in any eminent domain proceeding.



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000

txhibit “C-2*
Page 2 '
-
Notwithstanding anything contained herein to the contrary, the
- buildings, other structures and improvements, fixtures and personal
property herein conveyed and hereby conveyed by Grantor to Grantee upon
“ an "as is” and “where is” basis: Neither Grantor nor any person or
- entity of any kind or nature whatsoever acting for or on behalf of
Grantor either has made or hereby makes any representation or warranty
- whatscever with respect thereto, whether express, implied or statutory,
including, without limitation, any representation or warranty as to the
- vajue, quantity, condition, salabiiity, obsolescence, merchantability,
fitness or suitability for use or working order thersof or that the use
- or operation thereof will not violate patent, trademark or servicemark
rights of any third parties. Notwithstanding the foregoing, Grantee
“ shail have the benefit in proportion to itc intersct {n the Indensndence
- Plant, of all manufacturers' and vendors' warranties and all patent,
trademark and servicemark rights running to 6rantor in connection with
- the property herein contained.
IN WITNESS WHEREQF, Grantor has caused this instrument to be executed
- and its corporate seal to be affixed hereunto by its duly authorized
officers on the day and year first above writtan.
-
“GRANTOR"
-
ARKANSAS POWER & LIGHT COMPANY
- By
- ATTEST: e
= AssTstant Secretary
-
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STATE OF ARKANSAS 55
COUNTY OF PULASKI )

On this day, before me, a Notary Public duly commissioned, qualified
and acting, witin and for the said County and State, personally appeared
- and (]
to me personally wel] known, who acknowledged that they were the
and Assistant Secretary of Arkansas Power
- : 1 Light Company, a corporation, and that they, as such officers, being
authorized so to do, had executed the foregoing instrument for the
consideration, uses and purposes thersin contained and in the capacities
there stated, by signing the name of the corporation by themseives as
- such officers.

WITNESS my hand and officieal seal of this day of .

19
-

Notary Public

My Commission Expires:
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- SPECIAL WARRANTY DEED AND BILL OF SALE

- KNOW ALL MEN BY THESE PRESENTS:

That Arkansas Power & Light Company, a corporation organized under

- the laws of the State of Arkansas, Grantor, duly authorized by proper
resolution of {ts Board of Directors, for and in consideration of the

@ execution by Grantor and Grantee of Independence Plant Ownership and

- Operating Agresments dated v 19__ , the sum of
Ten and no/100 Dollars ($10.00) in hand paid, and for other good and

- vaiuable consideration, the receipt of which {s hereby acknowledged,
does grant, bargain, sell and convey unto the satd City of Cormay,

- . Arkansas, Grantee, its successors and assigns, the following descrived .
property: _

- A two percent (2%3) undivided interest in and to that certain real

property more particularty described in Exhibit "A" attached hereto
and for all purposes by this reference incorporated herein and mage
- a part hersof (said real property being hereinafter referred to as
the “Plant Site and Access Thereto") together with 2% undivided
interest, to the extant monies have been expended or rignts and/or
intarests acquired by Grantor as of y 19, in 211
b easements, rights of way, permits, privileges, machinery, and all
~ other property, tangible or intangible, real, personal or mixed,
forming a part of or appertafning to or used, occupied or enjoyed
in connection with the Independance Plant Site and Access Thersto,
or any buildings, other structures or improvements situated on the
premisas described in Exhibit "A" hereto.

- TO HAVE AND TO HOLD the above-described real and personal

property unto Grantee, 1ts successors and assigns forever, in Fee

- Simple.

Grantor, for the consideration aforesaid, for itself, its succesors

- and assigns will warrant and forever defend the right and titie to the

above described lands against all claims done or suffered by Grantor,
- except mineral rights retained, all easements of record, and actions of
- the Courts in any eminent domain proceeding. '
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Notwithstanding anything contained herein to the contrary, the
- buildings, other structures and improvements, fixtures and personal
- property herein conveyed and hereby conveyed by Grantor to Grantee upon
an "as is" and "where 1s" basis: Nefther Grantor nor any person or
- entity of any kind or nature whatsoever acting for or cn behalf of
Grantor either has made or hereby makes any representation or warranty
- whatsoever with respect thereto, whether express, implied or statutory,
including, without limitatfon, any representation or warranty as to the
- value, quantity, condition, salability, obsolescence, merchantability,
- fitness or suitability for use or working order thereof or that the use
or operation thereof will not viclate patent, trademark or servicemark
- rights of any third parties. Notwithstarding the foregoir., Grantee
shall have the benefit in proportion to its interest in the Independence
- Plant, of all manufacturers' and vendors' warranties anq all patent,
trademark and servicaﬁrk r'ights n;nnir.; to0 Grantor in connection with
- the property herein contained.
IN WITNESS WHEREOF, Grantor has caused this instrument to be executed
“ and its corporate seal to be affixed hereunto by its duly authorized
-« officers on the day and year first above written.
- "GRANTOR" .
ARKANSAS POWER & LIGHT COMPANY
- By .
« ATTEST: Title
[
Assistant Secretary
[
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- ACKNOWLEDGEMENT

STATE OF ARKANSAS
COUNTY OF PULASKI )

SS

On tnis day, before me, a Notary Public duly commissfoned, quaiified

and acting, witin and for the said County and State, personally appeared

- and .
to me personally well known, who acknowledged that they were the

and Assistant Secretary of Arkansas Power
& Light Company, a corporation, and that they, as such officers, being

- authorized so to do, had executed the foregoing instrument for the

- .- consideration, uses and purposes therein containgd and in the capacities
there stated, by signing the name of the corporation by themselves as

- such officers.

WITNESS my hand and officieal seal of this ' day of '
19 .

Notary Public

My Cdmmission Expires:
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o=
- MONTHLY COST OF MONEY RATE
MCMR = The monthly cost of money rate determined as follows:
-
] ( ) (PR:P) {ERx C\
® == X
. 2 [\PR*)+ =)+ =ty
Where:
C

DR = Ratio of the Principal Amount of (excluding any
premium} First Mortgage Bonds to total capital.

. PR = Ratio of Par Value of Preferred Stock {excluding
any premium) to tota) capital.

- ER = Ratio of Common Equity to total capital.

1 = The coupon interest rate of the most recent
issue of First Mortgage Bonds.

= The coupon dividend rate of the most recent
issue of Preferred Stock.

e
¢ = The rate of return of Common Equity shall be
: 13% or such percentage as may hereafter be
fixed by the Arkansas Public Service Commission
- in tha then mo3t recent APAL rate procesding.

t = Composit incremental State and Federal corporate
income tax rate.

h -}

-
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Entergy Arkansas, Inc. Original Sheet No. 1
Firyt Revised Rate Schodule No. 145
“ ~277-enx
oot Ray £ Ao2
INDEPENDENCE STEAM ELECTRIC STATION_, Garrpea A Tux
- OPERATING AGREEMENT ;2': ::3 - r-ﬂl NS
among Wakiive DO /.15 |

ENTERGY ARKANSAS, INC.
- and
ARKANSAS ELECTRIC COOPERATIVE CORPORATION

- and
- CITY WATER AND LIGHT PLANT
OF THE CITY OF JONESBORO, ARKANSAS
- 2od
CITY OF CONWAY, ARKANSAS

“ and
o CITY OF WEST MEMPHIS, ARKANSAS

wd
. CITY OF OSCEOLA, ARKANSAS

and
-

ENTERGY MISSISSIPPI, INC.
- ad
ENTERGY POWER, INC.

-

md

-
- BAST TEXAS ELECTRIC COOPERATIVE, INC.
Deted s of
- November 1, 2000
Imucdby:  Hoary H Thompeoa, Jr. Effective: November 1, 2000

- Senior Wholesale Exacutive

Ined on:  Sepsmber 1, 2001
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Entergy Arkanas, Inc,
Firn Revised Rate Schedule No. 145
-
Section Title and/or subsection
- 1. Qmuhmm
Description of Partics
- l 2 Participants
- 13  Businesses
14  Description of Independence SES
1.5  Undivided Interest and Sharing of Costs
- 16  Agreement
2. Definitions
- 2.1  Definition of Independence SES
22  Cost of Operstion
23  Uniform System of Accounts
- 24  Commercial Operation
- 2.5  Force Majeure
26  Ownership Share
2.7  Ownership Agreement
- 28  Antelope Coal Supply Agreement
- 29  Actual Puel Costs
2.10 Operator
-
3. Openation
3.1  Responsibility and Authority for Operation
- 32 Agemcy
« 33  Change of Operator
34  Contracts with Affiliates
- 3.5 No Liability
3.6  Lisbility to Third Parties
P g 4.
4.1  Sharing of Costs
42 Payment of Costs
- 43  Estimate of Anticipated Costs
44  Payment by Participants
v 45 Non-Payment
- 46 CWL Obligation
47 Conway Obligation
48  West Memphis Obligation
L 4
eueddy: HewyH Thompeon, Jr.
- Senior Wholesals Executive
Issucdon:  September 1, 2001
o

Original Sheet No, 2

Effective: November 1, 2000

EL04-134-000
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Entergy Arkansas, Inc. Original Sheet No. 4
First Revised Raie Scheduie No. 145

114 Information

- 11.5 Cooperation
11.6 Regulatory Agencies
11.7 Environmental Impact

12. Geperal Provisions
- 121  No Delay
- 12.2  Further Assurances
123 Goveming Law
124  Section Headings not to Affect Meaning
- 125 Time of Essence

- 126 Amendments

12,7 Successors and Assigns

12.8 Counterparts

129 Good Utility Practices

12,10 Rural Electrification Administration Approval
- 12.11 Notice

12,12 Conway Corporation

12.13 West Memphis

12.14 Adjustment of Qwnership Shares

« 12.15 No Adverse Distinction

- 12.16 Voling
- 12.17 Misceliancous

13. i
13.1 Limitation on Assignability
- 132 Term
’ 14. Execution

-
-’
-

[
o

Issued by:  Henry H. Thompeon, Jr. Effective: November 1, 2000

- Senior Wholeaale Executive

Issued on:  September 1, 2001
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1. OPERATING AGREEMENT

Description of Parties. THIS AGREEMENT, dated as of July 31, 1979, as

amended, was restated as a conforming document as of November 1, 2000,
among ENTERGY ARKANSAS, INC., formerly ARKANSAS POWER &
LIGHT COMPANY, a corporation organized and existing under the laws of the
State of Arkansas, (EAI), ARKANSAS ELECTRIC COOPERATIVE
CORPORATION, an electric cooperative corporation organized and operating
under Act 342 of the Arkansas Acts of 1937 (AECC), CITY WATER AND
LIGHT PLANT OF THE CITY OF JONESBORO, Jonesborg, Arkansas (CWL),
the CITY OF CONWAY, ARKANSAS (Conway), the CITY OF WEST
MEMPHIS, ARKANAS (West Memphis) the CITY OF OSCEOLA,
ARKANSAS (Osceola), ENTERGY MISSISSIPPI, INC., formerly MISSISSIPPI
POWER & LIGHT COMPANY, a corporation organized and existing under the
laws of the State of Mississippi (EMI), ENTERGY POWER, INC,, a corporation
organized and existing under the laws of the State of Delaware (EPI) and EAST
TEXAS ELECTRIC COOPERATIVE, INC., a generation and transmission
cooperative organized and existing under the laws of the State of Texas (ETEC).
Participanis. EAL AECC, CWL, Conway, West Memphis, Osceola, EP], EMI,
and ETEC are hereafter referred 10 at times collectively as “Participants”;
provided, however, that, so long as EAI continues s Operator, the term
“Participant” as used in subsections 3.1,3.2,3.5,4.3,44,4.5,4.6,4.7,4.8,49

Henry H. Thompson, Jr. Eftective: November 1, 2000
Senior Wholesale Executive

September 1, 2001
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and Sections S, 6, 9 (except subsection 9.3), 11 and 12 (except subsection 12.7)
shail not include EAL. The terms “Participant” or “Participants” as used herein,
whether in singuiar or plural, shall in no instance be interpreted to create a joint
obligation or duty, but shall always mean each Participant with respect to its
proportionate Ownership Share of any property constituting a part of
Independence SES. The obligations and duties of Participants are distinct and
several and not joint.

Businesses. EAI is engaged in the business of generating, transmitting, and
distributing electric power and encrgy primarily in the State of Arkansas, AECC
is an electric cooperative corporation engaged in the business of generating and
transmitting electric power and energy for its member electric cooperative
corporations in the State of Arkansas. CWL is engaged in the business of
generzating and acquiring electric power and energy and distributing such power
and energy to its customers in the City of Jonesboro, Arkansas. Conway is the
owner of an electric gencrating and distribution system, which is leased to the
Conway Corporation, an Arkansas non-profit corporation, which distributes
electric power and energy in the City of Conway, Arkansas. West Memphis is the
owner of an electric generating and distribution system, which is operated by the
West Memphis Utility Commission. Osceola is engaged in the business of
gencrating and transmitting electric power and energy for its customers in the City

of Osceola. EMI is engaged in the business of gencrating, transmitting, and

Henry H. Thorpson, Jr. Effective: November 1, 2000
Senior Wholesale Executive

September 1, 2001
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Heory H. Thompson, Jr.
Senior Wholesale Executive

distnibuting electric power and energy primarily in the State of Mississippi. EPlis
a wholesale generating subsidiary of Entergy Corporation, ETEC is an electric
cooperative engaged in the business of generating and transmitting electric power
and energy for its member electric cooperatives in the State of Texas.
Description of independence SES. Participants have entered into an agreement for
the joint ownership of Independence Steam Electric Station (Qwnership
Agreement) dated as of July 31, 1979, providing for the purchase and ownership
by Participants of undivided interests in two 700 MW nominally rated coal fired
generating units to be known as the Independence Units Number One and Two, to
be located near Newark in Independence County, Arkansas, therein more
particularly identified (individually Independence Unit No. 1 and Independence
Unit No. 2, and collectively, Independence SES).

Undivided Interest and Sharing of Costs. As set forth in the Ownership
Agreement, Participants are to have undivided interests in Independence SES, and
Participants are to share in the costs of operation proportionately to the Ownership
Shares. By this Operating Agreement, Participants intend to provide for:

1.5.1 the authority for management and operation of Independence SES by EAl
in all respects not covered by the Ownership Agreement;

1.5.2 the allocation of capacity and energy from Independence SES; and
1.5.3 the sharing of the costs thereof by Participants in accordance with their

Ownership Shares,

Effective: November [, 2000

September I, 2001
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Agreement. NOW, THEREFORE, in consideration of the premises and the

mutual agreements herein set forth, Participants hereby agree as follows:

2. DEFINITIONS

Definition of Independence SES. Independence SES shall consist of:
2.1.1. Land. The land described in Exhibit A to the Ownership Agreement (such

2.1.2.

2.13.

Jand, together with all such additional land or rights therein as may
hereafter be acquired for the purpose specified in 2.1.4 below, being
hereinafter called the *Land”);

Equipment. Independence Unit No. 1 and Independence Unit No. 2,
including the turbinc-generators, the buildings housing the same, and the
associated auxiliaries and equipment, all as more particularly described in
Exhibit B to the Ownership Agreement.

Materials and Supplies. Inventories of materials, supplies, spare parts,
tools and equipment (exclusive of fuel) for use in connection with

Independence SES: and

4. Additions. Such additional land or rights therein as may be acquired, and

such additional facilities and other similar tangible property as may be
acquired, constructed, installed or replaced in connection with
Independence SES, provided (1) that the cost of such additional land or

rights therein or of such additional facilities or other similar tangible

Henry H. Thompson, Jr. Effective: November 1, 2000
Senior Wholesale Executive

Issuedon:  September 1, 2001

EL04-134-000
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property shall be properly recordable in utility plant in accordance with
the Uniform System of Accounts, and (2) that such additional land or
rights therein or such additional facilities or other tangible property shall
have been acquired, constructed, installed or replaced for the commeon use
of Participants under and subject to the provisions of the Ownership
Agreement.
Cost of Qperation. For purposes of this Agreement, Cost of Operation shall mean
all costs incurred by EAI, except fuel costs and financing costs, in connection
with the operation and maintenance of Independence SES, as defined in Section
2.1, which are properly recordable to Independence SES in accordance with the
Operating Expense Instructions and in appropriate accounts as set forth in the
Uniform System of Accounts, and all such costs associated with pollution control
facilities necessary for the operation of Independence SES. Credits relating to
Cost of Operation, including insurance proceeds, shall be applied to such costs as
receivech.
Upiform System of Accounts. Uniform System of Accounts shall mean the
Federal Energy Regulatory Commission Uniform System of Accounts prescribed
for Public Utilities and Licensees (Class A and Class B).
Commercial Operation. As used hercin with respect to each unit of Independence
SES, “Commercial Operation™ shall mean midnight following successful

Henry H. Thompson, Jr. Effective: Noverober 1, 2000
Senior Wholesale Exccutive

September 1, 2001

EL04-134-000



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#

Entergy Arkansas, Inc.

Original Sheet No. 10

First Revised Rate Schedule No. 145

Issued by:

Issued on:

completion of the performance test prescribed in EAI’s unit test procedures for
said unit. |
Force Majeure. The term “force majeure” as used herein, shall mean, without
limitation, the following: acts of God; strikes, lockouts or other industrial
disturbances, acts of public enemies; orders of any kind of the government of the
United States or of the State of Arkansas or any of their departments, agencies or
officials (other than the failure to receive therefrom a proposed rates increase), or
any civil or military authority pertaining to Independence SES; insurrections,
riots; extraordinary delay in transportation; unforcseen soil conditions; equipment,
material, supplies, labor or machinery shortages or delays; epidemics; landslides;
lightning; earthquakes; fire; hurricanes; tomnadoes; storms; floods; washouts;
drought; arrest; war; civil disturbances; explosions; breakage or accident to
machinery, transmission lines, pipes or canals; partial or entire failure of utilities;
breach of contract by any supplier, contractor, subcontractor, laborer or
materialman; sabotage; restraints by courts or other governmental authority;
blight; famine; blockade; quarantine; or any other similar cause or event not
reasonably within the control of EAL EAI agroes, however, to remedy with all
reasonable dispatch the cause or causes preventing EAI from carrying out its
agrecments; provided, that the settlement of strikes, lockouts and other industrial
disturbances shall be entirely within the discretion of EAI and EAI shall not be

required to make setement of strikes, lockouts and other industrial disturbances

Henry H. Thompson, Jr. Effective: November 1, 2000
Senior Wholesale Executive

September 1, 2001
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by acceding to the demands of the opposing party or parties when such course is,

in the judgment of EAl, unfavorable 10 EAL

26  Qwnership Share. The term “Ownership Share” shall mean the ownership percent

of the individual units and of the common facilities for the various co-owners as

follows:
Co Owner ISES #1
%

AECC 35.00
Conway 2.00
EAl 31.50
EMI 25.00
EP] 0.00
ETEC 0.00
CWL 5.00
Osceola 0.50

West Memphis  1.00

Totals 100.00

ISES #2
%

35.00*
2.00
0.00
25.00
14.37
7.13
15.00
0.50
1.00

100.00

ISES
Common
%

35.00
2,00
15.75
25.00
7.19
3.56
10.00
0.50
1.00

100.00

* AECC is lessec of that part of ISES #2 owned by an owner trustee

Such Ownership Shares may be adjusted pursuant to the Ownership Agreement.

27  Ownership Agreement. The Agreement entered into among the parties providing

for the joint ownership of Independence SES and dated July 31, 1979.

2.8 Auntelope Coal Supply Agreement. That certain Agreement entered into between
System Fuels, Inc. (SFT) and Antelope Coal Company (Antelope) dated December

Issued by:  Henry H. Thompson, Jr.
Sentor Wholesale Executive

Issuedon:  September 1, 2001

Effective: November 1, 2000

EL04-134-000
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-
e 22, 1976, as amended to change the name of Antelope Coal Company to North
Antelope Coal Company.
- 29  Actual Fuel Costs. The total of the following components:
- (a) the amount billed EAI by SFI or other suppliers for coal or other fuel; and
- )] the amount billed EAI for the transportation of coal or other fuel, which
- shall inciude, but is not limited to tariff payments, all costs of operation,
. maintenance, amortization, financing, as incurred either through direct
“ ownership or lease of rail cars and reasonable consulting, legal, and other
Se administrative and general expenses related to providing transportation
service; and
-
(¢} el charges incurred by EAI in connection with the lease, maintenance and
_- operation of all coal handling and storage equipment and facilities
associated with Independence SES; and
-. (d) all sales, use, personal property or other taxes imposed on EAI because of
- the transportation, delivery, purchase, transfer, storage, handling, sale or
ownership of coal or other fuel by EAI; and
a- (¢) all charges incurred in connection with the Antelope Coal Supply
- Agreement not otherwise included in subsection (a) above, and billed to
EAI, including, but not limited to, recovery or amortization of any
“ payments made by SFI under Sections 21 and 22 of the said agreement,
-
Issued by:  Hemry H. Thompson, Ir. Effective: November 1, 2000
- Senior Wholesale Executive
Issued on:  September 1, 200}
-
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29.1

and of all investments, if any, in facilities or leases under the Antelope
Coal Supply Agreement, ot leasing costs in licu of such investments; and
all other costs, whether similar or dissimilar to the costs enumerated
above, incurred by EAI in the performance of Section 7 of this Agreement
and not provided for in other parts of this Agreement, including, but not
limited to payment or amortization of all SFI expenses incurred on behalf
of EAI for the coal supply for Independence SES, including pre-operating
expenses and related general and administrative costs.

It is understood that certain payments referred to above (e.g., pre-
operating expenses and charges for coal during start up or periods of low
or no delivery) may be normalized by amortization over & period, not to
exceed the remaining life of Independence SES, which may be longer than
those provided for under the terms of the Antelope Coal Supply
Agreement or other service agreements. In the event of such
normalization, Actual Fuel Costs shall be adjusted accordingly for the
month or months comprising the period of normalization. All
determinations as to whether optional investments are to be made or not
made, expenses or costs to be normalized or not, and as to the periods of
amortization shall be at the sole discretion of EAI and the resulting

charges and/or amortization of capital investment shall be includable on

Issued by:  Henry H. Thompson. Jr. Effective: November 1, 2000
Senior Wholesale Executive

Issued on:  Seprember 1, 2001
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their respective prorata bases in the actual cost of fuel billed by EAl to the
other Participants.

For purposes of this Section 2.9, the term amortization shall include
recovery of original investment or payment plus a reasonable return on
such funds until recovered.

It is further understood and agreed by Participants that Actual Fuel Costs,
as defined above, shall be computed and billed to the other Participants by
EAI excluding any and all effect of investment tax credits, accelerated
depreciation, energy tax credits, or other tax benefits not otherwise

available to tax-exempt entities.

2.10 Qperator.
2.10.1 Whenever in the Operating Agreement, as amended, the term “operator”™

or “Operator” is used, it shall mean EAL, as agent for the Participants
pursuant 10 subsection 3.2 of the Operating Agreement and subsection 5.3
of that certain Independence Steam Electric Station Ownership Agreement
dated July 31, 1979 (the “Qwoership Agreement”), as amended, to which
the parties are parties or by which they are bound, responsibie for
management, control, aperation and maintenance of Independence SES
pursuant to subsection 3.1 of the Operating Agreement, Or any successor

agent appointed as provided in subsection 3.3 of the Operating Agreement,

Bsuedby:  Henry H. Thompson, Ir. Bffective: November 1, 2000
Senior Wholesale Executive

Issued co:  September 1, 2001
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2.10.2 Upon appointment of a new Operator as provided in subsection 3.3 of the
- Operating Agreement, the agency of any discharged Operator undcr
- subsection 3.2 of the Operating Agreement shall be terminated without
- further action, and the new Operator automatically shall be deemed agent
¢ for the Participants pursuant to subsection 3.2 of the Operating
- Agreement. Upon appointment of a new Operator as aforesaid, the
- terminated Operator shall assign to the new Operator, as agent for the
« Participants, all such terminated Operator’s interest as Operator in all
- contracts entered into by such terminated Operator in connection with its
obligations as operator or agent under this Agreement; provided, however,
- that the foregoing provision shall not apply to any contracts entered into in
.' connection with satisfaction of its obligations under Section 7 of the
Oi)erating Agreement.
- 2.10.3 Atsuch time as EAI no longer is Operator, references to EAl in
subsections 2.2, 2.5, 3.1, 3.2, 3.4, 3.5 and 3.6, the first paragraph of
: subsections 4.1,4.2,4.3, 4.4, 4.5, 4.6, 4.7,4.8, and 4.9 and Sections 5, 6, 8,
a 9, 10, 11 and 12 shall be deemed to be references to the Operator.
2.10.4 Commencing on the last to occur of (i) January 1, 2019, and (ii) the date
“ EAL] is replaced as Operator as provided in subsection 3.3 and (iii) the date
,,. EAI ccases to own any Ownership Share in Independence Steam Electric
Station, references 10 EAl in Section 7 shall be deemed to be references to
-
-
Issued by Henry H. Thompson, Jr. Effective: November 1, 2000
- Senior Wholesale Executive
Issued oo:  September 1, 2001
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_ the Operator; provided, however, that if EAI gives notice not less than one
- yedr prior to the last to occur of such dates to each owner of an Ownership
- Share in Independence Steam Electric Station that EAI wishes to continue
- to perform its obligations under Section 7, then obligations of EAI under
“ Section 7 shall continue to be binding upon it for the period of time
- specified by EAI in such notice, and references therein to EAI shall not be
i deemed to be references to Operator,
-
- 3. OPERATION
3.1  Responsibility and Authority for Operation. EAI shall have sole responsibility
- and authority, to be discharged in a prudent manner in accordance with good
.- utility practices, for the management, control, operation and maintenance of
Independence SES. EAI will use its reasonable best efforts fully to comply with
" all requirements of all applicable statutes and the rules and regulations of such
- regulatory agencies as shall have competent jurisdiction over such operation and
maintenance of Independence SES. EAI shall not be liable or responsible for any
- failure to perfonn hereunder where such failure to perform is caused by or is the
result of Force Majcure.
“ 3.1.1 Operating Committee. There shall be an Operating Committee composed
: of one representative of each Participant and EAI, with EAI serving as the
Chairman. It ghall be the duty of the Operating Committee to review the
-
-
Issped by:  Henry H Thompson, Jr. Effective: November 1, 2000
- Senior Wholesale Executive
Issuedon:  September 1, 2001
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operational results and future operational plans of the ISES units such as
unit reliability, heat rate, O&M costs, outages, and fuel inventory, and to
act on behalf of the parties on matters as provided under this Agreement to
provide for economical and reliable unit operation. Each party will
evidence its appointment of its representative to the Operating Committce
by written notice to the other parties and by similar notice any Participant
may at any time change its representative on the Operating Committee.
The Operating Committee shall meet on or before October 15 of each year
at a time and place mutually agreesble to the representatives, and at such
other times as the representatives may consider necessary. The Operating
Committee shall have no authority to alter, amend, or revise the express

provisions of the Operating Agreement.

Agency. Participants hereby irrevocably appoint EAI their agent, and EAI
accepts such agency, in connection with Independence SES to act on their behalf
in the operation and maintenance of Independence SES and authorize EAI in the
name and on behalf of Panicipants to take all reasonable actions which, in the
discretion and judgment of EAI are deemed necessary or advisable to effect the
operation and maintenance of Independence SES, including without limitation,
the following:

3.2.1 The meking of such agreements and modifications of existing agreements

and the taking of such other action as EAI deems necessary or appropriate,

Henry H. Thompson, Ir. Effective: November 1, 2000
Senior Wholesale Executive

September 1, 2001

EL04-134-000
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in its reasonable judgment, or as may be required under the regulations or
directives of such regulatory agencies having junisdiction, with respect to
the operation and maintenance of Independence SES.

3,2.2 The execution and filing with such regulatory agencies having jurisdiction
of applications, amendments, reports and other documents and filings in or
in connection with the operation and maintenance and other regulatory
matiers with respect to Independence SES;

3.2.3 Thereceipt on Participants’ behalf of any notice or other communication
from any regulatory agency having jurisdiction, as to any licensing or

. other regulatory matter with respect to Independence SES.

hange o r. Notwithstanding any other provision of this agreement, in
the event the Operator fails to perform properly its duties, responsibilities,
obligations, or functions hercunder as agent in the judgement of Participants
owning not less than 43.5% of Ownership Shares, then such Participants shall
have the right to give the Operator written notice of such failure, which notice
shall specify the nature of such failure to perform. In the event the Operator fails
or refuses to correct such failure within 60 days after receipt of such notice, such

Participants shall have the right to remove the Operator as agent hereunder and

substitute a successor agent subject to the following condition:

Following receipt of such notice, the removed Operator shall continue as agent

under subsection 3.2 until its successor has been appointed with the consent of

Heary H. Thompson, Ir. Effective: November 1, 2000
Senior Wholesale Executive

September !, 2001
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Participants owning not less than 75% of Ownership Shares, which consent shall
not be unreasonably withheld, delayed or conditioned. All actions undertaken by
an Operator as agent following receipt of such natice and prior to the effective
appointment of a successor Operator shall be deemed ratified and affirmed by the
Participants.
Contracts with Affiliates. In discharging its obligations hereunder, EAI shall have
the right, on its own behalf and on behalf of Participants, to contract with itself or
any of its affiliates for the purchase, at cost, of any equipment or facilities or the
performance of services, at cost, in connection with Independence SES.
No Liabitity. EAI shall have no liability for any loss, damage or expense suffered
by Participants caused by or resulting from Force Majeure or arising out of or
resulting from any action taken or failed to be taken by EAI or any agent or
employee of EAI pursuant to this Section 3, unless such loss, damage or expense
results from the willful misconduct of EAI or the failure of EAI to use its
reasonable best efforts to conform to good utility practices in discharging its
obligations under this Agreement; and in no event shall EAl be liable for any loss
of anticipated profits, increased expentes of operation or any other consequential
damages or losses of any nature. For purposes of this Section, “consequential
damages” shall include, but not be limited to, damage or los of other property or

equipment, loss of profits or revenue, loss of use of power sysiem, cost of capital,

Heary H. Thompson, Ir. Effective: November 1, 2000
Senior Wholcsale Executive

September 1,2001

EL04-134-000



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#:

Entergy Arkansas, Inc.

Original Sheet No. 20

First Revised Rate Schedule No. 145

4.1

Issued by:

Issued on:

Henry H. Thompson, Ir.
Senior Wholcsale Executive

cost of purchased or replacement power, or claims of customers for service
interruption.

Liability to Third Parties. In the event EAL in the performance of its duties
pursuant to this Section 3, incurs any liability to eny third party, other than that
resulting from the willful misconduct of EAI, any amount paid by EAI on account
of such liability shall be considered a Cost of Operation and apportioned between

the parties in accordance with the Ownership Share of each.

4. PAYMENT OF COST OF OPERATION

Sharing of Costs. Except as otherwisc provided in this Section, each Participant
shall be responsible for that proportionate share equal to its respective Ownership
Share of the Cost of Operation as defined in Section 2.2 incurred by EAlin
carrying out the provisions of this section.

It is the intent of Participants that each party will pay its proportionale share of all
items of cost, other than those related to financing, and share in all obligations and
liability, except as otherwise provided herein, incurred in connection with
Independence SES, and not otherwise expressly provided for, in proportion to the
Ownership Share of each, and in the event of any doubt whether responsibility for
a particular cost, obligation or liability is provided for in this agreement, such

cost, obligation or liability shall be so shared.

Effective: November 1, 2000

September 1, 2001

EL04-134-000



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000

- Entergy Arkansas, Inc. Original Sheet No. 21
Ficst Revised Rate Schedule No. 145
-
4.1.1 To the extent practicable, Cost of Operation which relates to cither
- Independence SES Unit No. 1 or Independence SES Unit No. 2 shall be
- allocated to that Unit in accordance with the Uniform System of Accounts.
- 4.1.2 Al other Cost of Operation not specifically allocated under paragraph
“ 4.1.1 shall be allocated one-half to Independence SES Unit No. 1 and one-
- half to Independence Unit No. 2.
- 4.13 Actual Fuel Costs shall be determined and billed scparately for
- Independence SES Unit No. 1 and Independence SES Unit No. 2 in
- accordance with the provisions of subsection 5.1.
42  Payment of Costg. EAI shall be responsible for making payment to third parties
- of all costs, obligations and liabilities, direct and indirect, in respect of the Cost of
v Operation in connection with Independence SES.
“ 43  Estimate of Anticipated Costs. At least fifieen days prior to the end of each
- calendar quarter, EAI will furnish Participants the best estimate reasonably
)} available as to anticipated Cost of Operation, other than fuel costs, showing such
® anticipated costs by calendar quarter for the next succeeding four calendar
a quarters.
44  Payment by Panticipants. Operator will on or before the cighth working day of
“ each calendar month notify Participants of the Cost of Operation of Independence
" SES incurred by Operator during the preceding calendar month, plus any
adjustments of the Coat of Operation incurred in prior months but not previously
-
.
Issued by:  Henry H. Thompson, Jr. Effective: November 1, 2000
- Senior Wholesale Executive
Issued on:  September 1, 2001
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- charged or credited to Participants under the provisions of this Section. Operator
- will give Participants as much notice as is reasonably practicable of any major
- anticipated Cost of Operation. Participants will make payment to Operator on the
- fifteenth day, or the next following busincss day, of the month in which such
-

notice is given of their respective proportionate ownership share of such Cost of

- Opcration.
4.4.1 Each such notification made by EAI of anticipated Cost of Operation and

-
adjustments shall be accompanied by an accounting of the Operating Costs
-* incurred and credits accrued for preceding months.
44.2 EAI will, from time to timne, provide Participants with such information as
“ is reasonably required for Participants to account on their books for all
- - payments made by Participants. No payment made pursuant to Section
4.4 or Section 5 constitute a waiver of any right of Participants 10 question
"- or contest the correctness of the Cost of Operation by EAL
4.5  Non-Payment. In addition to any other rights or remedics, legal or equitable,
-
available to EALI, in the event any Participant at any time fails to make any
- payment when due to EAI under this Agreement, EAI shall have the right, at its
option to give written notice of such failure 1o such Participant and in the event
-
such failure continues for a period of 30 days after the giving of such notice, to
L
- withhold and use, without charge as if it were its own, such Participant’s
proportionate share of the capacity and energy from Independence SES until such
-
-
Issuedby:  Henry H. Thompson, Jr. Effective;: November 1, 2000
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4.6

Issued by:

Issued on:

payment has been made but with appropriate credit being given to such
Participant in respect of its Ownership Share of Independence SES for use of such
capacity and energy. If such credit exceeds the payment due EAL, EAI will pay
such Participant monthly for the difference thereof. If such overdue payments
due EAI exceed such credits, EAI shall have a right to receive interest on the
difference thereof during the period such payment was due, at an annual rate
equal to cither the then current average yield on outstanding obligations of the
United States of America having a term of 90 days or less plus 5%, or EAI's
incremental cost of unsecured short-term borrowed funds plus 5%, whichever is
greater, but in no event more than the lawfu} maximum interest rate. Such
Participant shall also indemnify and hold EAI and the other Participants harmiess
from and against any and all losses, costs, damages and expenses arising out of or
resuiting from such Participant’s failure to make such overdue payments when

" due.
CWL, Obligation. It is agreed that all obligations of CWL hereunder involving
financial commitments shall be payable and enforceable solely from revenues
derived from CWL's electric system, and CWL covenants and agrees to take all
necessary action to fix and maintain (including increases, if necessary) electric
rates at levels sufficient to make available to CWL sufficient monies for CWL to
carry out its financial obligations hereunder; provided, however, that any failure

of CWL to make any payment or carry out any financial obligations hereunder,

Henry H. Thompson, Ir. Effective: November 1, 2000
Senior Wholesale Executive
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because of inadequate electric revenues, shail not excuse such non-payment or
default or waive or limit any rights or remedies of EAI or any other Participant
provided herein for such non-payment or default, including, but not limited to, the
provisions of Section 4.5.

Conway QObligatiog. It is agreed that all obligations of Conway hereunder
involving financial commitments shall be payable and enforceable solely from
revenues derived from Conway's electric system, and Conway covenants and
agrees to teke all necessary action to fix and maintain (including increases, if
necessary) electric rates at levels sufficient to make available to Conway
sufficient monies for Conway to carry out its financial obligations hereunder;
provided, however, that any failure of Conway to make any payment or carty out
any financial obligations hereunder, because of inadequate electric revenues, shall
not excuse such non-payment or default or waive or limit any rights or remedies
of EAI or any other Participant provided herein for such non-payment or default,
including, but not limited 1o, the provisions of Section 4.5.

West Memphis Obligation. It is agreed that all obligations of West Memphis
hereunder involving financial commitments shall be payable and enforceable

solely from revenues derived from West Memphis’® electric system and from
proceeds of electric revenues bonds or other obligations to be issued by West
Memphis to finance its interest in the Independence SES, and West Memphis

convenants and agrees to take all necessary action to fix and maintain (including

Henory H. Thompson, Ir. Effective: November 1, 2000
Senior Wholesale Executive
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- increases, if necessary) electric rates at levels sufficient to make available to West
Memphis sufficient monies for West Memphis to carry out its financial obligation
« hereunder, provided, however, that any failure of West Memphis to make any
- - payment or carry out any financial obligations hereunder, because of inadequate
electric revenues or bond proceeds, shall not excuse such non-payment or default
. or waive or limit any rights or remedies of EAI or any other Participant provided
- herein for such non-payment or default.
49  Osceola Obligation. Itis agreed that all obligations of Osceola hereunder
- involving financial commitments shall be payable and enforceable solely from
revenues derived from Osceola’s electric system and from proceeds of electric
- revenues bonds or other obligations to be issued by Osceola to finance its interest
- in the Independence SES, and Osceofa convenants and agrees to take ali
necessary action to fix and maintain (including increases, if necessary) electric
- rates at levels sufficient to make available to Osceola sufficient monies for
- Osceola to carry out its financial obligation hereunder, provided, however, that
any failure of Osceola to make any payment or carry out any financial obligations
ol hereunder, because of inadequate electric revenues or bond proceeds, shall not
- excuse such non-payment or default or waive or limit any rights or remedies of
» EAI or any other Participant provided herein for such non-payment or default.
- ’
-
-
- Issued by:  Henry H. Thompson, Ir. Effective: November 1, 2000
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. 5. PAYMENT OF FUEL AND ADMINISTRATIVE EXPENSES
- 5.1  Fyel Expenses. Participants will pay to EAI each month for all KWH generated
- at Independence SES during the preceding month for Participants’ respective
- accounts (or assumed to be generated at the Independence SES for billing
“ purposes) on the basis of Actual Fuel Costs of Unit 1 and Unit 2 taking into
- account the heat rate of each of the Units, assuming operation at 60% loading
" during summer test conditions,
“ 5.1.1. Participants further agree that the monthly payment provided for in
- Section 5.1 above for each Participant shall not be less than such
Participant's Ownership Share of the total Actual Fuel Costs incurred by
- EAI for such month,
-- 5.1.2. Itis further agreed that where estimates have been used in computing fuel
costs, future monthly billings will contain adjustments to apply actual
‘- costs for the earlier estimates.
- 52  Administrative Expenses. Participants will pay their proportionate share to
Operator on the fifteenth day.of the month, or the next following business day, of
- an amount for otherwise unrecovered Administrative and General expenses
(A&G) calculated as follows:
- . A&G shall equal one-twelfth of the A&G Cost Base. The A&G Cost Base
-. shall be calculated annually by multiplying $3.4 million, which will be
reviewed and may be adjusted every five (5) years to reflect the actual
-
Issued by:  Henry H. Thompson, ir. Effective: November 1, 2000
- Senior Whalesale Executive
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Operator costs, by a ratio the numerator of which shall be the total
- Independence SES bare payroll for the previous calendar year and the
- denominator of which shalt be the Independence SES bare payroll for the
- calendar year 1996.
© For purposes of the A&G calculation, bare payroll shall be wages and salarics
- only, and shall not contain loadings for certain costs, such as payroll taxes,
" pension, and workman’s compensation insurance premjums, among others.
« s3  Paymil Loadings. In all of the items in Sections 4 and S, it is recognized that
- payroll items as reported to the Federal Energy Regulatory Commission do not
contain loadings for certain costs, such as payroll taxes, pension, and workman's
“ compensation costs and insurance premiums, among others. Participants and EAI
- “ will from time to time jointly develop methodology for determining these
Administrative and General Expenses, which shall be consistent with EAI's
‘- standard accounting procedures for charging such costs to construction accounts,
- and each Participant agrees that it will pay EAI its Ownership Share of such costs.
54  Qther Expenses. Certain other expenses, such as fire, excess public liability,
-’ boiler and machinery insurances are not prorated to individual plants. Participants
and EAI will from time to time jointly develop methods of calculating these costs
‘ for the Independence SES, and each Participant agrees it will pay EAL its
-. Ownership Share of such costs.
) Issued by:  Henry H. Thompson, Jr. Effective: November 1, 2000
- Senjor Wholesale Executive
Issuedon:  Sepiember 1, 2001
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_ 6. INSPECTION AND AUDIT OF RECORDS
- 6.1  Ipspection and Audit. Operator shall maintain, or cause 10 be maintained, books
- and records in accordance with accepted accounting practices and the Federal
- Energy Regulatory Commission Uniform System of Accounts regarding plant
“ operations, Operating Costs and billings under this Agrecment sufficient to
- determine that all costs imputed to Independence SES by Operator hercunder are
i appropriate, and to verify that all provisions of this Agreement relating 10 billings
“ have been properly followed.
- 6.2  Congducting Audits. Operator shall submit to Participants information in
sufficient detail to document billings hereunder and shall submit any additional
° information which any Participant may reasonably request in regard thereto. Any
-' . Participant shall have the option, by giving written notice within thirty-six (36)
months from the date of any billing, to designate qualified employees of such
'- Participant, or at such Participant's expense, 10 retain an independent certified
- public accountant reasonably acceptable to Operator, 10 perform an audit to
ascertain that the amounts paid by such Participant pursuant to such billing were
as computed in accordance with the terms of this Agreement, and/or to determine
that the data used to calculate the payment amounts in such billing were computed
* and derived in accordance with this Agreement.
-. If such an audit reveals errors in such billing, such Participant and Operator shall
agrec upon a correction of such errors pursuant to which appropriate credit, if any,
-
L
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-
- shall be promptly given to any party to which it is due. No credit shall be given
- or billing adjustment made unless the affected Participant or Operator requests
- such credit or adjustment within thirty-six (36) months of the close of the calendar
- year in which such billing was made.
“ 63  Clear Eor. Notwithstanding any other provision of this Operating Agreement, it
- is understood that in the event a clear error in recording or computing a charge or
” credit is discovered, regardless of who discovers such clear error or when such
“ clear error is discovered, the partics intend that a proper adjustment shall be
- promptly made to correct said error.
6.4  Rights. Audit and inspection rights shall be coordinated through Operator with
“ the appropriate department or division of Operator or appropriate Operator
.' affiliate. Such audits and inspections shall be conducted only after reasonable
advance notice.
-
o ) 7.  COALSUPPLY
71  EAlto Fumish. EAI shall fumish, or cause to be furnished, the fuel supply for
- the Independence SES. In this section, wherever EAL is used, it shall be deemed
to mean EAI or EAI acting through its subsidiary, affiliate, or other supplier of
“ fuel to EAL
-' 72  Antelope Coal Supply Agreement. EAT has procured a supply of fuel for the
Independence SES through arrangements with its subsidiary, System Fuels, Inc.
-
v
Issued by:  Heary H. Thompson. Jr. Effective: November 1, 2000
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I (SFI). These arrangements contemplate that the primary source of fuel for
Independence SES will be coal supplied under the Antelope Coal Supply
- Agreement between North Antelope Coal Company (Antelope) and System Fuels,
° Inc., which Antelope Coal Supply Agreement with respect to certain provisions
N has also been executed by Peabody Coal Company. Antelope is a joint venture
- between Powder River Coal Company, a subsidiary of Peabody Coal Company,
and Pan Eastern Coal Company, a subsidiary of Panhandle Eastern Pipeline
“ Company. The Antelope Coal Supply Agreement is a “cost-of-service™
- agreement whereunder SFI has, in an attempt to minimize the life of contract
average price of coal, assumed certain obligations and received certain benefits
“ including but not limited to the right and obligation to make certain investments
.. in leases, mine facilities and equipment, thereby limiting the investment of
Antelope and minimizing the cost of coal production. The Participants recognize
-. that EAI contemplates the execution of an agreement with SFI whereunder all
- costs or charges incurred and amounts invested by SFI in the interest of procuring
and transporting fuel for Independence SES, including but not limited to those
-~ demand charges or other fixed costs arising out of the Antelope Coal Supply
- Agreement shali be recovered or amortized through charges to EAI and, further,
. that the Participants will bear their Ownership Shares of any such charges.
- ) 7.2.1. Under the arrangements between EAI and SFL, provision has been made
for the possible establishment of a price for ail coal supplied to EAl by
-.
Issued by:  Henry H Thompson, Jr. Effective: November 1, 2000
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- SF1, including coal supplied under Antelope Coal Supply Agreement, at
- an average cost for all coal supplied by SFI rather than at the price
- schedules provided in Antelope Coal Supply Agreement.
- Participants agree that EAI shall have the right at its discretion to accept
“ coal for Independence SES from sources other than under Antelope Coal
- Supply Agreement and to agree to a price for coal, from whatever sources,
at an average cost as set out above.
° 73  Option to Providg * Substitute Coal”. Notwithstanding the below provision,
- Participants waive any right that they may have as provided in Section 7.3 from
November !, 2000 until July 1, 2011.
“ If at any time, EAI should agree to accept coal for Independence SES priced at an
pu - average cost by including coal under other contracts or from sources other than
Antelope with coal supplied under the Antelope Coal Supply Agrecment, any
._ Participant shall have the option to seek its own contract for its pro rata share of
- the fuel supply covered by this contract (Substitute Coal) subject to the following
conditions:
a* 7.3.1. No switch to Substitute Coal shall be made without a thirty-six month
written notice to EAI before first delivery of Substitute Coal.
" 7.3.2. EAI shall have the right to match any alternate offer and continue to
- supply coal under this contract. Matching shall be on a delivered basis
including all transportation and handling charges.
‘.
Issued by:  Henry H. Thompson, Jr. Effective: November 1, 2000
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73.3.

7.3.4.

7.3.5.

7.3.6.

In the event any Participant elects to fumnish Substitute Coal, it may not,
without specific written consent of EAY, retum to EAI's coal supply.
Substitute coal must be completely compatible with coal normally
fumished to and suitable for the design of the Independence SES, eg.,
sulfur content, BTU content, ash fusion temperature, etc. EAI shall not be
obligated to accept any Substitute Coal which fails to meet specifications
set forth in Antelope Coal Supply Agreement and the cost of such non-
complying coal including added handling, and disposal cost, shall be the
responsibility of the Participant furnishing such coal.

EAI may, at its option, accept delivery of Substitute Coal either at
Independence SES or direct its delivery to another location (or locations).
In the latter case, EAI shall be responsible for the transportation to the
altemate destination and shall charge the Participant fumnishing the coal
transportation cost from point of origin to Independence SES.

In the event Substitute Coal is at EAI's direction to be delivered to an
alternate location(s), EAI shall provide the necessary transportation and
pay all costs thereof, including not only the railroad tariff, but also the
care, operating, and maintenance cost of equipment, if any, and shall bill
the Participant furnishing such coel transportation costs on the basis of the

actual costs per ton mile, as if delivery had been made to Independence

Issued by:  Henry H. Thompson, Ir. Effective: November 1, 2000
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1.3.1.

7.3.8.

7.3.9.

Original Sheet No. 33

SES, utilizing as a basis for the mileage the actual rail miles from the
point of origin of the Substitute Coal to the Independence SES.

In the event that delivery of the Participant’s Substitute Coal is 1o the
Independence SES (i.c., EAI elects neither to match the price nor provide
for delivery to other locations) then the Participant furnishing such coal
shal} assume complete responsibility for the transportation of said coal to
the Independence SES, provided, however, that the Participant’s method
and timing of said deliveries must be compatible with installed facilitie
and scheduled deliveries for EAI's coal, and further, must be made ratably
during any given year o as to provide such Participant's pro rata share of
the total annual requirements set cach year by EAI for the plant.

At any time the Substitute Coal source fails to deliver, EAl shall not be
required to share its available supplies. Conversely, the Participant
furnishing coal is not required to share its Substitute Coal during periods
when EAI's source (or sources) fails to deliver.

The option of Participants to supply Substitute Coal under this Section 7.3
shall not become available to them where EAI accepts coal from other
gources ot under other contracts for the purpose of assuring adequacy of
supply to Independence SES because of a then current inadequacy of
deliveries under the Antelope Coal Supply Agreement rather than for the

purpose of averaging its coal supply costs from various sources.

Henry H. Thompson, Ir. Effective: November 1, 2000
Senior Wholesale Executive
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8.1

8.2
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Repegotiation. EAI may, without approval of the other Participants, take such
action as it, in its sole judgment sees fit, to renegotiate or modify its coal contract
or to seltle any suits or disputes arising under the contract.

Cosl Stockpile. Uniess a Participant clects 1o provide Substitute Coal, all coal on
site will remain the property of EAL Participants shall advance to EAI their
respective Ownership Shares percentage of cost of the coal in inventory for the
initial coal stockpile. The balance of this coal inventory account will be increased
monthly by those cost components tisted in Section 2.9, sub-sections (a) through
(D. The balance of this coal inventory account will be decreased monthiy by the
cost of the coal bumed calculated by multiplying the tons of coal burned times the
average cost per ton in inventory, or a3 billed in accordance with Section 2.9.1in
the event of normalization. Each month Participants will pay (or be credited with)
their respective Ownership Shares percentage of the increase (or decrease) in the

balance of this coal inventory account from the balance of the previous motth.

8. AVAILABILITY OF ENERGY
Sharing Encrgy. Bach Participant in each Unit shall be entitled to its Ownership
Share of the net capacity and energy of such Unit at any given time.
Scheduling and Dispatching. EAI shall have sole authority for the hourly
scheduling and dispatching of Independence SES generation, in accordance with

EAI's standard scheduling and dispatching procedures.

Heary H. Thompson, Ir. Effective: November 1, 2000
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- 83  Transactiops with Other Systems. Each Participant in each Unit shall be entitled
to dispose of capacity and energy equal to its Ownership Share of the capacity and
- energy of such Unit through scheduled transactions with other systems.
. ~ 84  Scheduling for Participants. The output of each of Independence Unit No. 1 and
Independence Unit No. 2 shall be dispatched by EALI, after consultation with the
-- other Participants in each such Unit, using best efforts to meet the different
requirements of Participants in each Unit for the optimum utilization by each
“ Participant in each Unit of its Ownership Share in such Unit. To the extent that,
-~ as a result of varying plant factor requirements of the Participants, one Participant
in a Unit may, in effect, be utilizing capacity and energy of another Participant in
“ such Unit to meet its system load requirements, the Participant using energy
.. . agsociated with another Participant's capacity shall compensate for the cost of the
fue! associated with the actual energy generated for the account of such other
.,, Participant. The foregoing constitutes a method of adjusting for conditions
- arising in the ordinary course of operation and not an agreement for sale of power
and energy.
- In certain circumstances where EAI may, for its overall system requirements,
- elect not to schedule generation from either or both of the Independence Unit No.
. 1 or Independence Unit No.2 of Independence SES when either such Unit is
- capable of generation, EAI shall schedule and make available to the Participants
who have Ownership Shares in any Unit not so scheduled an amount of energy
-
Issuzdby:  Henry H. Thompson, Ir. Effective: November 1, 2000
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Henry H. Thompson, Jr.
Senior Wholesale Executive

from other of its resources in accordance with the requirements of such
Panticipants equal to each Participant's Ownership Share of the net capability of
the Unit not so scheduled at the time of the ¢lection of EAI not to schedule
generation from such Unit. In such event, energy shall be paid for on the basis of
the average cost per ton of the coal stockpile for the Independence SES and the
heat rate of the relevant Unit agsuming operation at 60% loading during summer

test conditions.

9. TAXES AND INSURANCE
Taxes. To the extent possible, EAI and Participants shall each separately report,
file retums with respect to, be responsible for and pay all property, franchise,

business, or other taxes or fees, if applicable to said party, except payroll and

sales or use taxes arising out of the co-ownership of each of Independence SES, -

provided, however, that to the extent that such taxes or fees may be levied on or
assessed against Independence SES, or its operation, or EAI and Participants in
such a manner so as to make impossible the carrying out of the foregoing
provisions of this Section, or upon mutual agreement of the parties, then such
taxes or fees shall be paid by EAL and Participants shall immediately reimburse
EAI for their proportionate share of such payment.

Insurance. EAI, during the period of operation of Independence SES, shall
maintain in the name of BAI and Participants and Rural Electrification

September 1, 2001
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- Administration as their interests may appear, insurance in such amounts and with
such deductibles or self-insurance features as is consistent with EAI’s customary
“ practices. EAI may self-insure such risks as is consistent with its customary
- - practices. Each Participant shall be responsible for its portion of self-insured
losses.
“. 9.2.1. The aggregate costs of all insurance procured pursuant to this Section shall
- be considered a Cost of Operation of Independence SES and as such, sha]l
be apportioned between EAI and Participants pursuant to Section 4 hereof.
- EAI will advise Participants of the type and coverages of insurance
procured and its then current self-insurance policics and practices and
.- upon written request, advise any Participant of any changes in such
- insurance or self-insurance provisions, Each Participant may at its sole
expense, purchase and take out such additional insurance for its sole use
.-r and benefit as it may desire.

- 9.3  No Panpership.

9.3.1 Neither this Agreement nor any grant, lease or license related thereto shall

« mteanymwenﬁtyorbcconmuedtocreawnnewmﬁty.auchasa
- partnership, association or joint venture. The Participants shall not be
v liable.inmaorwithmspecxtothirdpmﬁu.upum. Except as
“ provided in subsection 3.2, no Participant shall have the right or power to
- Issuedby:  Henry H. Thompson, Jt. Effective: November 1, 2000
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- bind any other Participant, except as may be specifically provided by an
agreement in writing among the Participants.
- 9.3.2  The Participants have elected under the provisions of Intemnal Revenue
. e Code Section 761(a) and the regulations promulgated thereunder to be
excluded from the application of all provisions of Subchapter K of
“-_ Chapter 1 of Subtitle A of the Internal Revenue Code of 1954, Through
December 31, 1989, (a) the Participants shall take such further action as
- may be necessary from time to time to maintain such election in effect and
- to make any similar election under any similar applicable income tax laws:
{b) no Participant shall take any action which would result in a termination
“ or revocation of such election; and (c) if the tax laws of the State of
.. Arkansas hereafter contain provisions similar to those contained in
Subchapter K of Chapter 1 of Subtitle A of the Internal Revenue Code of
‘. 1954, as amended, under which & similar election is permitted, upon
- request by any Participant, the Participants shall file such evidence as may
be necessary to give effect to the election provided in this subsection
- 9.3.2.
- 94  EAlTax Crediws. It is also agreed that EAI may seek a ruling from the Internal
- Revenue Service that EAI will be eligible for investment tax credits to the extent
- of its interest in the co-tenancy, and will not be denied such credits by reason of
the application of Sections 48(a)4) or (5) of the Internal Revenue Code. If it
-.
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10.1

should appear that one or more changes to this Agreement would be required in
order to obtain the ruling referred to above, EAI and Participants agree to

negotiate promptly in good faith with respect to such changes.

10. ACCESS TO INDEPENDENCE SES
Observation. Authorized representatives of Participants and the Rural
Electrification Administration will be permitied at reasonable times and in
accordance with limitations of licenses and other regulatory authority to visit
Independence SES to obscrve operation and maintenance, and to cxamine and
copy all records and papers maintained by EAI with respect to the ownership,
operation and maintenance of Independence SES. None of the rights provided in
this Section shall be exercised in such a way as, in the judgment of EAI, would

unreasonably interfere with the safe and efficient operation of Independence SES.

102 Indemnity. Regardless of fault, each Participant shall indemnify and hold EAI

Issued by:

Issued on:

harmiess against any claim for personal injury or death made by any of its
employees, officers, agents or other reprezentatives, and by ABCC only, of the
Rural Electrification Administration, their heirs, representatives, successots, and
assigns which may be based upon or arise out of the presence of such employee,
officer, agent or other representative at the site of Independence SES while acting

within the course and scope of his employment.

Henry H. Thompson, Jr. Effective: November 1, 2000
Senior Wholesale Executive
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- 1l.  CERTAIN AGREEMENTS
- :
11.1  Certain Agreements Between EAI and Pagiicipants. EAI and Participants hereby
- covenant and agree as follows:
« 112 No Adverse Distinction. Except where otherwise specifically agreed upon in this
- Agreement, in discharging its responsibilities pursuant to this Agreement, EAI
- ' shall make no adverse distinction between Independence SES and any other
generating unit in which EAI has an ownership interest, because of EAI's co-
“ ownership of Independence SES with Participants.
-~ 113 Approvals. EAI and Participants shall use their best efforts to obtain as quickly as
possible all requisite governmental, regulatory and vendor approvais of the
« consummation of the transactions contemplated hereby.
-- 11.4 Ipformation. EAI shall keep Participants informed of all matters EAI deems
significant, in its reasonable judgment and in accordance with good utility
.' practices, with respect to operation or maintenance of Independence SES and
- when practicable in time for Participants to comment thercon before decisions are
made, and shall confer with Participants during the development of any of EAI's
-~ proposals regarding auch matters when practicable to do so. Upon request of any
Participant, EAI shall furnish or make available with reasonable promptness and
-. at reasonable times any and all other information relating to such matters.
- 115 Cooperation. EAI and Participants will cooperate with each other in all activities
relating to Independence SES, including, without limitation, the filing of
-‘
Issued by:  Heary H. Thompson, Ir. Effective: November 1, 2000
- Senior Wholesale Executive
Issucd on:  Sepiember 1, 2001
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. applications for authorizations, permits or licenses and the execution of such other
- documents as may be reasonably necessary to carry out the provisions of this
- Agreement. Without EAI's written consent, Participants shall not incur any
* obligation which would or could obligate EAI to any third party.
- 11.6 Regulatory Agencies. It is hereby agreed that it is the understanding of all parties
- that nothing in this Agreement constitutes the transmission or sale of electric
)} power and energy. In the event any State or Federal regulatory body should assert
- jurisdiction over any portion of this Agreement as the sale or transmission of
-« electric power or energy, nothing contained herein shall be construed as affecting
in any way the right of the party fumishing service under this agreement to
- unilaterally make application to the Federal Energy Regulatory Commission (or
-- any other regulatory body having jurisdiction) for a change in rates, charges,
classification, or service, or any rule, regulation, or contract relating thereto, under
adl Section 205 of the Federal Power Act (or any amendatory legislation) and
pursuant to the Rules and Regulations promulgated thereunder.
“ 11.7 Environmenial impact. The partics agree that the Independence SES will be
o’ operated consistent with the design and operational commitments relating to
environmental impact contained in the Final Environmental Impact Statement
“ prepared by the Environmental Protection Agency as lead agency on behalf of
.’ itself and the United States Department of Agriculture, Rural Electrification
Administration, bearing date of Novembez, 1978, and with applicable water and
-
lssued by:  Henry B Thompson, Jr. Effective: November 1, 2000
- Senior Wholesale Executive
Issuedon:  September 1, 2001
o’
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. air pollution control standards and other environmental requirements imposed by
- federal or state statutes or regulations.
- It is understood and agreed that where a commitment in the Final Environmental
- Impact Statement is contemplated for the purpose of insuring compliance with
- certain specific rules and regulations of a state or federal agency, compliance with
- such commitments shall be govemned by the rules, regulations or directives of
- such state or federal agency as may be in effect from time to time.
-
- 12 GENERAL PROVISIONS
12.1 NoDelay. No disagreement or dispute of any kind between EAI and Participants
- concerning any matter, including without limitation, the amount of any payment
-- due or the correctness of any charge, shall permit any party to delay ar withhold
any payment or the performance of any other obligation pursuant to this
'. Agreement.
- 12.2 Further Assurances. From time to time EAI and Participants will execute such
instruments of conveyance and other documents, upon the request of the other, as
L may be necessary or appropriate, to carry out the intent of this Agreement.
123 Qoverning Law. The validity, interpretation, and performance of this Agreement
“ and each of its provisions shall be govemned by the laws of the State of Arkansas.
.
-
-
.
Issued by:  Heary H. Thompson, Jr. Effective: November 1, 2000
- Senior Wholesale Executive
lssuedon:  September 1, 2001
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124

12,5

12.6

127

12.8

129

Section Headings not to Affect Meaning. The descriptive headings of the various
Sections of this Agreement have been inserted for convenience of reference only
and shall in no way modify or restrict any of the terms and provisions thereof.
Time of Essence. Time is of the essence of this Agreement.

Amendments. This Agreement may be amended by and only by a written
instrument duly executed by each of the parties hereto and as to AECC, subject to
the written approval of the Administrator of the Rural Electrification
Administration.

Successors and Assigns. This Agreement shall inure to the benefit of and be
binding upon EAI and Participants and their respective successors and assigns.
Nothing in this Agreement, express or implied, is intended to confer upon any
other person any rights or remedies hereunder.

Counterparts. This Agreement may be executed simultaneously in three or more
counterparts, each of which shall be deemed an original but all of which together

shall constitute one and the same instrument.

Good Utility Pragtices. EAT and Participants shall discharge any and all

obligations under this Agreemnent in a prudent manner and in accordance with

good utility practices.

12.10 Rua

amendments hereto shall not be in force and effect as to AECC until approved in

writing by the Administrator of the Rural Electrification Administration.

Issued by:  Heary H. Thompson, Jr. Effective: November 1, 2000
Sentor Wholesale Executive

Issued on.  September 1, 2001
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- 12.11 Naotice. Any notice request, consent or other communication permitted or
[
required by this Agreement shall be in writing and shall be deemed given when
-« deposited in the United States Mail, first class postage prepaid, and if given to
- EAL shall be addressed to:
-
Entergy Arkansas, Inc.
P.O. Box 551
- Little Rock, Arkansas 72203
< Attention: The President
- and, if given to AECC, shall be addressed to:
Arkansas Electric Cooperative Corporation
" b _ P.O. Box 194208
Little Rock, Arkansas 72219-4208
Attention: The President
-
and, if given to CWL, shall be addressed to:
- City Water and Light Plant of Jonesboro
P.O.Box 1289
Jonesboro, Arkansas 72403-1289
- Attention: Manager
. and, if given to Conway, shall be addressed to:
® Conway Corporation
P.O.Box 9%
» Conway, Arkansas 72032
- Attention: Chief Executive Officer
and, if given to West Memphis shall be addressed to:
[ |
West Memphis Utility Commission
g P. 0. Box 1868
- West Memphis, Arkansas 72301
Attention: General Manager
-
Issued by:  Henry H. Thompson, Jr. Effective: November 1, 2000
- Senior Wholesale Executive
[ssued on:  September I, 2001
o’
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and, if given to Osceola shall be addressed to:

Mayor, City of Osceola
P.O.Box 443
Osceola, Arkansas 72370

and, if given to EPI shall be addressed to:

Entergy Power, Inc.

10055 Grogans Mill Road, Suite 500
The Woodlands, TX 77380
Attention: The President

and, if given o EMI shall be addressed to:
Entergy Mississippi, Inc.
308 East Pearl Street
Jackson, Mississippi 39201
Attention: The President

and if given to ETEC shall be addressed to:
East Texas Electric Cooperative, Inc.
P.O. 631623
Nacogdoches, TX 75963-1623
Auention: The President

unless a different officer or address shall have been designated by the respective

party by notice in writing.

12.12 Conway Corporation. Conway has leased its electric system (including ail

Issued by:

Issued on:

interests of the City of Conway in the Independence SES) to the Conway
Corporation. Said Conwa} Corporation is hereby designated and empowered to
act on behalf of and carry out and execute all rights and obligations of the City of

Conway under this Agreement as a Participant herein during the term of its lease

Heary H. Thompson, Ir. Effective: November 1, 2000
Senior Wholesale Executive

September 1, 2001
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and thereafter until specific written notice to the contrary has been received by

EAI and all other Participants herein.

12.13 West Memphis. The electric system of West Memphis (including all interests of

the City of West Memphis in Independence SES) is operated by the West
Memphis Utility Commission. Said Commission is hereby designated and
empowered to act on behalf of and carry out and execute all rights and obligations
of the City of West Memphis under the Operating Agrecment a3 a Participant
herein during its existence and thereafter until specific written notice to the

contrary has been received by EAI and all other Participants herein.

12.14 Adjustment of Ownership Shares. Any adjustment of Ownership Shares pursuant

to Scction 7.4 or Article 12 of the Ownership Agreement dated as of July 31,

1979, among the Participants, as amended, shall effect an adjustment of

Ownership Shares for purposes of the Operating Agreement.

12.15 No Adverse Distipction. Notwithstanding any provision of the Operating

Issued by:

Issued on:

Agreement to the contrary, neither the Operator nor any Participant shall make any
adverse distinction between Independence Unit No. 1 and Independence Unit No.
2 by reason of differing ownership of Ownetship Shares in said Units, and in no
event shall Operator make any adverse distinction between said Units except in the
exercise of sound business judgment in accordance with good utility practices in

the operation of the Operator’s system.

Henry H. Thompson, Jr. Effective: November 1, 2000

Senior Wholesale Executive

September 1, 2001

EL04-134-000
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. 12.16 ¥oting. If any consent or agreement of Participants shall be required with respect
to a matter which does not relate solely to either Unit 1 or Unit 2, then each
- Participant in each Unit shall be entitled to vote in a percentage equal to one-half
- of such Participant's Ownership Share in such Unit. Voting rights of a Participant
“ in both Units shall be combined to determine such Participant’s aggregate voting
- - interest.
12.17 Miscellapeous. Any and all notices, requests, certificates and other instruments
“ executed and delivered after execution and delivery of this Agreement may refer
- to the Operating Agreement, dated as of July 31, 1979, without making specific
reference to Amendments, but nevertheless all such references shall be deemed to
® include such Amendments unless the context shall otherwise require.
-
13.  ASSIGNMENT AND TERM
-

- 13.1  [imjtation on Aasigngbility. If, pursuant to the Ownership Agreement, any
Participant makes a sale, transfer or assignment of all or substantially all of its

-
interest in Independence SES (other than solely for purposes of securing
- indebtedness or to facilitate the financing of pollution control equipment), such
- party shall also assign, and shall cause the transferee to assume the rights and
. obligations of such party hereunder. No assignment of this Agreement shall be
- made except in connection with a sale, tranafer or assignment (other than solely
-
lesued by:  Heary H. Thompson, Jr. Effective: November 1, 2000
- Senior Wholesale Executive
Issuedon:  Scptember 1, 2001
-
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-
for the purposes of securing indebtedness) of the assignor’s interest in
- -
Independence SES pursuant to the Ownership Agreement.
- 13.2 Term. This Agreement shall become effective upon the Closing provided for in
- the Ownership Agreement and shall remain in effect until the date on which the
- last Unit of Independence SES to be retired from commercial service is 3o retired
- from commercial service or such other date as may be agreed upon by all the
parties. Upon termination of this Agreement, Operator shall retain such powers
« hercunder as shall be neceasary in connection with the disposition of the property
- included in Independence SES at the time of such termination, and the rights and
obligations of the Operator and Participants hereunder shall continue with respect
- to any action taken hereunder in connection with such disposition, and for ali
- credits received and necessary expenses incurred in connection with such
-
disposition, pursuant to the provisions of subsection 11.7 of the Ownership -
- Agreement.
-
-
-
L 4
-
=
-
Issuedby:  Henry H. Thompson, Jr. Effective: November [, 2000
- Senior Wholesale Executive
Issuedon:  September 1, 2001
L
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- 14. EXECUTION
14.1 This Agrecment may be executed in any number of counterparts, each executed
- counterpart constituting an original but ail together one and the same instrument.
¢ 142 IN WITNESS WHEREOF, the undersigned parties hereto have duly executed this
-
Agreement, on the 1" day of September 2001.
-
ENTERGY ARKANSAS, INC.
-
ATTEST: By:
-~ , ‘
- i E 7 4 z
(CORPORATE SEAL)
- ARKANSAS ELECTRIC COOPERATIVE
CORPORATION
-
- ATTEST: By:
-
- (CORPORATE SEAL)
-
L 4
L
-l
Issued by:  Henry H. Thompson, Js. Effective: November 1, 2000
- Senior Wholesale Executive
lssued on:  September 1, 2001
-
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Original Shect No. 49

EXECUTION

14.1 This Agreement may be exccuted in any number of counterparts, each executed

counterpart constituting an original but all together one and the same instrument.

142 IN WITNESS WHEREOQF, the undersigned parties hereto have duly executed this

Agreement, on the 1% day of September 2001.

ATTEST:

(CORPORATE SEAL)

ATTEST:

SR

(CORPORATE SEAL)

Issuedby:  Heary H. Thompsoa, I
Senior Wholesale Exocutive

lsuedon:  September 1, 200}

ENTERGY ARKANSAS, INC.

By:

ARKANSAS ELECTRIC COOPERATIVE
CORPORATION

By: A_\ Lo
/péud.nt!cno'

Effective: November 1,2000

: EL04-134-000
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[ |
- = CITY WATER AND LIGHT PLANT
OF THE CITY OF JO

L
-
)

- N CITY OF CONWAY, ARKANSAS
[
. -
. (CORPORATE SEAL)

- CITY OF WEST MEMPHIS, ARKANSAS
L

ATTEST: By:
-
- (CORPORATE SEAL)
CITY OF OSCEOLA, ARKANSAS
. -
ATTEST: By:

-

- (CORPORATE SEAL)
-
-l

i Iswodby:  Henry H Thompeon, Jr. Effective: November 1, 2000
- " Senior Wholesale Executive

Issuedon:  September 1, 2001

-l -
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-
a CITY WATER AND LIGHT PLANT

OF THE CITY OF JONESBORO
-
ATTEST: By:

- (CORPORATE SEAL)

CITY OF CONWAY, ARKANSAS

&
ATTEST: By: M

i : f . 2 : ,
- (CORPORATE SEAL)
- CITY OF WEST MEMPHIS, ARKANSAS
&
ATTEST: By:
-
- (CORPORATE SEAL)
CITY OF OSCEOLA, ARKANSAS
.-
ATTEST: By:
a
. (CORPORATE SEAL)
o
-
[ 4
lssuedby:  Henry H. Thompson, Jr. Effective: November 1, 2000

Senior Wholesale Exscutive

Issuedon:  September 1, 2001
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- CITY WATER AND LIGHT PLANT
OF THE CITY OF JONESBORO
. ATTEST: By:
- (CORPORATE SEAL)
CITY OF CONWAY, ARKANSAS
-
ATTEST: By:
- -
“ (CORPORATE SEAL)
- CITY OF WEST MEMP SAS
[
. — WA ogan__
ATTEST: By: /ﬂ 4— & > s >4
R >
- (CORPORATE SEAL)
CITY OF OSCEOLA, ARKANSAS
-
ATTEST: By:
-
v (CORPORATE SEAL)
-l
1ssued by: ml‘lnm}h Effective: November 1, 2000
- Sle‘ﬂmklﬂOEﬂ!uhw
Issued on:  September 1, 2001
-
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- CITY WATER AND LIGHT PLANT
OF THE CITY OF JONESBORO
- ATTEST: By:
-
- (CORPORATE SEAL)
CITY OF CONWAY, ARKANSAS
-
ATTEST: By:
- -
[
(CORPORATE SEAL)
o CITY OF WEST MEMPHIS, ARKANSAS
ATTEST: By:
-
bl (CORPORATE SEAL)
v CITY OF OSCEOLA, ARKANSAS
- .
ATTEST: By:
“ ndb - LU
v (CORPORATE SEAL)
-l
L]
-
tssued by:  Henry H, Thompson, Jr. Effective: Novernber |, 2000
- Senior Wholesale Executive
lssued on:  September 1, 2001
[ L4



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000

Entergy Arkansas, Inc. Origimal Sheet No, 51
- First Revised Rate Schedule No. 145
. v
ENTERGY POWER, INC.

ATTEST: By A w
S e —

(CORPORATE SEAL)

ENTERGY MISSISSIPPL INC.

-

ATTEST: By
-l -
- (CORPORATE SEAL)
-' EAST TEXAS ELECTRIC COOPERATIVE, INC.

ATTEST: By
-
g (CORPORATE SEAL)
ar
-

L J
)
)
[ J
- Issuedby:  Hemy H. Thompson, Jr. Effective: November 1, 2000
Senior Wholesale Executive

.o Ismed on:  September 1, 2001
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- ENTERGY POWER, INC.
- ATTEST: By
(CORPORATE SEAL)
- ENTERGY MISSISSIPP], INC.
- NS
a
- R BAST TEXAS ELECTRIC COOPERATIVE, INC.
-
ATTEST: By
-
- (CORPORATE SEAL)
4
[ J
w
Effective: November 1, 2000
Issued by: Henry H. Thompson, Ir.
“ o Senior Wholesale Executive
Issuedon:  September 1, 2001
g
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ENTERGY POWER, INC.
ATTEST: By
(CORPORATE SEAL)

ENTERGY MISSISSIPPI, INC.
ATTEST: By
(CORPORATE SEAL)

EAST TEXAS ELECTRIC COOPERATIVE, INC.
ATTEST: By
Mfﬁ _

(CORPORATE SEAL)

Issued by:  Henry H. Thompson, Ir.
Senior Wholesale Executive

Issued on:  Scptember 1, 2001

Effective: November 1, 2000

EL04-134-000
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-
- AMENDMENT “B” TO INDEPENDENCE STEAM
ELECTRIC STATION OPERATING AGREEMENT

- THIS AMENDMENT "B". dated as of November 1, 2000, is made by and between

- ENTERGY ARKANSAS, INC., a corporation organized and existing under the laws of the State
of Arkansas ("EAI"), ARKANSAS ELECTRIC COOPERATIVE CORPORATION, an electric

- cooperative corporation organized and operating under the laws of the State of Arkansas

v ("AECC"), CITY WATER AND LIGHT PLANT OF THE CITY OF JONESBORO, ARKANSAS
("CWL"), CITY OF WEST MEMPHIS, ARKANSAS ("West Memphis®), CITY OF OSCEOLA,

-l
ARKANSAS ("Osceola™), CITY OF CONWAY, ARKANSAS (“Conway"), ENTERGY
- MISSISSIPPI, INC., a corporation organized and existing under the laws of the State of
Mississippi ("EMI"), ENTERGY POWER, INC., a corporation organized and existing under the
- laws of the State of Delaware (“EPT") and EAST TEXAS ELECTRIC COOPERATIVE, INC., a

generation and transmission cooperative organized and existing under the laws of the State of

- Texas (“ETEC").

- WITNESSETH

- WHEREAS, EAL AECC, CWL. and Conway are parties to that certain Operating
Agrecment dated July 31, 1979, to which West Memphis became a party by Addendum dated

- January 25, 1980, Osceola became a party by Addendum dated March 3, 1980, EMI became a
party by Addendum dated January 30, 1981, EPI became a party by Special Warranty Deed and

- Bill of Sale of a partial interest from EAI on August 28, 1990, and which was clarified by Letter of
Agreement dated July 9, 1992, and ETEC became a party by Special Warranty Deed and Bill of

.' Sale of a partial interest from EPI on December 1, 1998 and which was amended by Amendments
dated December 4, 1984 and August 1, 1997 (such Operating Agreement, as amended and clarified

- as aforesaid being hercinafier referred to as the "Existing Operating Agreement”); and

»
- Page 1 of 6
[
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-
WHEREAS, AECC has assigned to United States Trust Company of New York. u
- New York banking corporation, not in its individual capacity but as trustee ( the "Owner Trustee™).
all its right. title and interest in the Existing Operating Agreement as then in effect, as amended
- from time to time, to the extent it related to an undivided 35% interest in ISES Unit No. 2 (the
. "[nterest”} concurrently with the sale of such Interest to the Owner Trustee and the Owner Trustee
- has assigned to AECC, subject to certain conditions, all of its right, title and interest in the
Existing Operating Agreement as then in effect, as amended from time to time, and none of the
- conditions have occurred, and accordingly, AECC has the power to execute this Amendment with
e respect to the Interest owned by the Owner Trustee; and
-
WHEREAS, the parties hereto desire to amend certain provisions of the Existing
ae Operating Agreement;
- NOW, THEREFORE, in consideration of the mutual agreements contained in this
Amendment “B", the parties hereby consent and agree as follows:
--
1.  Modification to Section 7.3 Coal Sypply - AECC, CWL, Conway, West
- Memphis, Osceola, EPI, EMI, and ETEC hearby waive any right that they may have as provided in
- Section 7.3 from the date of this amendment until July 1, 2011.
a
2. Miscellaneous - Any and all notices, requests, clarifications, certificates
- and other instruments executed and delivered after the execution and delivery of this Amendment
may refer to the Ownership Agreement, dated as of July 31, 1979, without making specific
- reference to this Amendment, but nevertheless all such references shall be deemed to include this
- Amendrment unless the context shall otherwise require.
-
This Amendment shall be construed in connection with and as a part of the Existing
- Operating Agreement, and all terms, conditions and covenants contained in the Existing Operating
- Page 2 of 6
-
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-
-
Agreement, except as herein modi fied. shall be and remain in full force and effect. and the parties
- hereto agree that they are bound by the terms and conditions of the Existing Operating Agreement,
as so modified as parties thereto.
L J
This Amendment may be executed in any number of counterparts, cach executed
_' counterpart constituting an original but all together one and the same instrument.
- IN WITNESS THEREOF, the parties hereto have duly executed this Amendment on
- the day and date first written above.
- [ &
ENTERGY ARKANSAS, INC. NN
[
Y
Lo
Preside
-
Autest:
‘ L]
t{l?-l Secretary ;2
-
-
-,
-
-
-
L
[ 4
Page 3 of 6
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ARKANSAS ELECTRIC COOPERATIVE CORP.

- w N

o Chief Executive Officer
- -
Assistant Secretary
- CITY WATER AND LIGHT PLANT OF
- THE CITY OF JONESBORO
-
BY
- Manager
Attest:
-
" Secretary
CONWAY CORPORATION
- CITY OF CONWAY, ARKANSAS
BY
-
Chief Executive Officer
Attest:
-
L
Secretary
[ 4
L]
-
Page 4 of 6
-
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-
ARKANSAS ELECTRIC COOPERATIVE CORP.
-
BY
Chief Executive Officer
Attest:
o8
Assistant Secretary
CITY WATER AND LIGHT PLANT OF
-
- THE CITY OF JONESBOR
-
anager Ronald L. Bowen
-
Attest:
g Secretary
-
CONWAY CORPORATION
CITY OF CONWAY, ARKANSAS
-
L J
BY
“ Chief Executive Officer
Attest:
-
“ Secretary
[
[
Page 4 of 6
-~
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-
-
ARKANSAS ELECTRIC COOPERATIVE CORP.
-
BY
Chief Executive Officer
Altest:
-
Assistant Secretary
- CITY WATER AND LIGHT PLANT OF
- THE CITY OF JONESBORO
-l
BY
Manager
[ 4
Attest:
[ ]
-' Secretary
CONWAY CORPORATION
CITY OF CONWAY, ARKANSAS
-
" L]
- : gl At
. ckiemeif.
Chief Executive Officer
Attest:
-
-
Seoretesy Kicyer
-
E 4
Page 4 of 6
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CITY OF WEST MEMPHIS, ARKANSAS

- BY,JY}h - X Lo

Mayor

Altest:

) %;

Seeretarye <. 77 Py

[
- CITY OF OSCEOLA, ARKANSAS
- BY
Mayor
-
Altest:
-
Secretary
ENTERGY MISSISSIPPL INC.
-
BY
* President
Attest:
L
Secretary
-
[ 4
-
) Page Sof 6
-y
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L |
CITY OF WEST MEMPHIS, ARKANSAS
--
BY
- Attest:
-
‘_ Secretary
[ |
CITY OF OSCEOLA, ARKANSAS
- /
BY M /Zéfmw
- Nﬁuﬁl //f
. Attest:
- @m% 7 ﬁju:{.s
Secretary Clerk/Treasurer
- ENTERGY MISSISSIPPI, INC.
- BY
President
- Attest:
- Secretary
r
-
- Page S of 6
ly
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-l
CITY OF WEST MEMPHIS, ARKANSAS
- -
BY
- Mayor
Attest:
-
- Secretary
-
CITY OF OSCEOLA, ARKANSAS
-.
BY
- Mayor
Attest:
-
Secretary
- ENTERGY MISSISSIPPI, INC.

- BY
President
[
- Attest: \W

~Seswsary S \J\\b\t!sn.\t. E A,

Page 5 of 6
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- ENTERGY POWER. INC.

- :ngh

; . '« President /

ﬂ” f— Secretary
EAST TEXAS ELECTRIC COOPERATIVE, INC.

BY
-
President

Altest:

Secrctary
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President
= Altest:
- Secretary

EAST TEXAS ELECTRIC COOPERATIVE, INC.

- ok Dena e ~
—

“ President

Attest:
e ~

Secretary
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- mpchmmmmoAmmmm Tems
Elactric Cooperative, Inc. ("ETEC™) and Extergy Adkanmy, Inc. ("EAL™) is made as of
o
thh__QQud  dwyor__ (kteber | 1om
- m.mawsnmwummm
ﬁm;dmhwwwrhuﬂyhb&a:dmw
-
WHEREAS.HECB:MM&WM!WW
- thnelecuiccmp«uiwhmoﬂmudhmpoﬂloﬁrthepuﬁﬂmp#yMMk
power to its threa members: and
-
m.mmmmwmmm
- ‘hﬂpudm“)h&lﬁepudm&mﬂmic&lﬁou. Unit #2 (hercinafier called
'lSESﬂ)ﬁichisomedbyEAluﬂkjo&ﬂynwﬁbyBTEC.ﬁﬂmMpL
- Inc. and others; and
-
WHEREAS. EYEC and RAI find it munually advantageous 1o FTRO! iiD 4 bong-
t-nqumunqu;noﬁdh.?vw-1lxxdi-ﬁnl-ulhuuch-u:bonnn-ETECaudEAI
-
fofmopowu-udwmnlwnumh Appeadix A, Article 11,
Section 1
-
-
1
-
-
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- NOW, THEREFORE, u cougiderstion of the premises aod nautual covensats
harein contained, the parties agroe s follows:
a
1. 1n sceordance with sl of the terms and condition hereof snd of Appendix A,
- EAL agzees to provide for the scsount of EVEC elearic power sad energy from
Isdepondence s set forth in Appendix A
-
2. Neithor party to this Agreeraent may aasiga i1s rights hereunder without the
- coment of the othar, axcest 1hat either psty may, wishout the conscnt of the otber party,
azsign, pledge or rypothecate its tights bereunder to it2 trustes ar mortgages under 3
- morigage or tust indentore.
« 3. The term of this agreemest shall begin on the [* day of October, 1998 ot such
date an it in allowed to become effective by Ihe Federal Energy Regulatocy Conmission
- .
(bereinafier catied FERC) and comtitiue m Fil force and effect umil terminaied by tither
party on notless than sorty (60) moaths written ROTCS 10 The other party.
o
4, The rates and charges Contuined in this Agreement arc yubjsct 1o amondmend
-
and change. 1nd each party reserves the right (0 uailaterally sosk sendeats, changes,
decresses and increases in the catas and charges vet farth bereln, in somndance with low,
-
from any stmte oc federzl reguiatary body having jurisdiction thereaf, Nothking contained
-
2
-
-
-
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-

- herein shall be consrued as affecting in any way the right of the pasty furnishing sarvics
uoder this rate schadide to make usdateratly sn spplicstion 10 the FERC or any suoccmsar

- w,ﬁramhnm,ehmdus’ﬁﬂi«xwmﬂwmma
conkract reiating theret, usdar Secton 205 of the Federad Power Act, or any amendatory

- or aupanading w, and pursusat 1o FERC's ruies and regulationa promalgamnd

- fumishing service under thiy mte achedule the fight 10 roquest 3 unilaceral re change, and
sl the fight to implemens the proposed remes, eubject to refimd, on the requested

- effoctive date of & the end of any wuspeasion which miy be imposed pursuant to Sectioa
205 of the Federal Power Act or &nw smenduory Of superseding low, under wiuch the

- wmsmmmmmdmmmmmwd
wach rate. The party anticipating filing for a change in rates, carges, classification, os

- service or any rule, regulation, ar contract rehuting thanato will give the othar party at least
60 days advance notice of ity istent 10 file such changes.

-

S Exeapt as otherwise specifically provided, nothing costeined in this Agresment

. shail be coastrued ™ sbridgs, Lt or depive dither of the partics horero of any means of
enforcing any Temedy which it rmight otherwise have, cithee by law or in cquity. including

“ the right of terminaticn of this Agrecrnest 2nd of fajunction and specific perfomnce for
the breach of any other provisions hereol.

-

-

3
-
-
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- 6. Waiver at awy time of rights with respect 10 defiuit or anry other matrer ariging

in connection with this Agreement shall Aot bo desrsed to be & waiver with respect to sy
- subsequent defpult or matter.
- 7. Anw written notice, demand, or request required or muhorized under this

Agreemene siall be demned properly given to or served on ETEC if mailed 1o

a Masager
l:lnTmEnctncCocperﬂwehn.

- P.O. Box 631613
Nacogdoches, TX 75963-1623
- wnd to EAI i mailed t0:
Director Wholessle Traasictions
- Entergy, Suite 300
10055 Grogams Mil] Road
-

The Woodlands, TX 77180
The designation of the persons 1o be notified, or the addresses of tuch persons. may be

changed at any time by either party by written otice t the other party.

8. ETEC mnd EAI agree thas all of the terms and conditions set forth in Appendix
A st 2 pant of the Agreement and ate bereby incorporssed bry refarence harein
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- - -
- 9. The trumamigsion of eloctric power and enecgy, the subject of this

agrecment, is gaverved by & sepirate traneTiiseion service sprtareeat executed betwoen
- EnmSthﬁsnmmCaﬂluﬂmm,i{ny.hmdm

power at! enargy from ETEC &t Itaiependence.
-

mmwmmummmmwmuwm

- minmwummmmﬁhmmmmmmm:
- BAST TEXAS ELECTRIC ENTERGY ARKANSAS, [N

COOPERATIVE, INC, AS, INC.

R. Drake Keith, Presdent

-

Attest

D huem
- 7 il 0Bl
- .
-
-
-
3

-
-
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v
- _ ARTKCLE I- SCOPE OF AGREEMENT
- During the tartn of thiy Agreement. EAJ shell provids eectric power and enargy

from Indepondsace as defined iz Article 11, Section 5.
- T i3 recogmized that all tranafers of powes and energy from [ndependencs under
- Inc. undes &ty OATT and wil raquire the catablishmest of & schedule by ETEC or s agent
with the EA! Dispatsher to the approgriste poirt of delivery.,

- ISES #2 shall be dispmeched by the EAI Dispaicher 1o intograte the oparation of
said unit with the generating facifities of EAL EAQ shall, 21 aff tnes ducieg 166 tam o
- hereof have full comtrol over the schaduling of power snd enargy svailble s

Independeance in acoardance with Article ITL, Section 1.

-
- \ ETEC or s agent shall bave the right to schedule power and energy either
pwmerated ot (ndependence or which could be generated a1 [ndependence in accordance
- with Article {1l
- ARTICLE U~REFINITIONS
- . ,
Section ] BAI Disgstcher. The term "EAI Dispatcher” as used herein
shall meen the porsonnel or agenta of HAT who perform the function of schaduling
-
1
-
-
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- Appendrx A
. Onpaal Sheot 2 of 10
vivse
- geoeraton from resources within the EAJ Load Control Aree end the receipt and
delivary of power and encrgy from ued 1o cther kesd control arexs.
.

Senoe 2 EALLosd Contol Ara. The termn “EAL Load Corarol Ares™
- shiall metn tha resources owned by EAT and others, which e controlled by the
EAI Dispatcher to satiafy the load obligation of the control area.

-
Secticad. Force Majane. The term “force majoure™ us used herein shall
- mean, without keitation, the following: acts of God: stnkes: lockouts of Otber
industrial distarbadeey; acts of public eacmnies; orders of amy kind of the
- goverwment of the United States, of 1ke Stae of Arkanms, oc aoy of their
departments, agoncits, or oBfcials (other than the faflure 10 receive therefrom a
- proposed rate increxse}, or any civil or military sunhority; inmarrectisns; dots:
lxn:nnﬁnuydﬂ:yhlnmgnn:ﬁm:uMbnuunldl:ami&mpugﬁunug
- 1nsterial, supgplies, labor o1 reachinery shorages: epidemics, lundsiides; lightring,
mmmmmmﬂmﬁmwmmmu;
- war, civil disurbaices; explosons: breakage ot socident to maschinery,
cransrmission lines, pipes 0t caasls; partitl o entire Eiure of uiikities; breach of
- costrer by way supplier, contractor, subcoatractor, lebares o materialmen;
Mmmbymwmhrguwmmxbﬁmﬁdm,
- blockage; quanntine, or any other similar cause or event not reasonably withia the
-
2
-
-
-
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- coatrot af the sffectad party. Ench parry agrees, howevar, to remedy with all
wmhmamwu&shﬁu-mmm
“ mm@wmmmmam
lockouts and other indasial diaturbances shall be entirsly withiz. the discretion of
“ the affected party and such party shall 00t be requited to make sottement of
mmmmimmwmwmmﬁur
“ the opposing party or parties when much courss s, in the judgment of the afftcied
party, infavorable to 1t.
-
Seczion 4. Hest Rate The term “Heat Rafe” a3 used herrin shall mesn tbe
-
hesr rate pet nee k'Wh gensraesd (ATkWh) based on the efficlency of 1SES #2
joaded a1 60% of the capubility estabilshed under Anicle LL Sectico 7, at mutually
-
agreed times, provided thut either party may kxve the ABHE £0 require & sew test 5T
Atty tiens not so0aor than twelve (12) menehs after the int previoas test.
-
Stotion 5. INDEPENDENCE. The Lerm “Independencs” stmll mean
-
ETEC's undivided interest in LSES #2 witich is opermted by EAL and is joiatly
pwned by ETEC, Eotergy Missistippl, inc. and others.
-
-
-
b )
-
[ ]
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V4
- Section §. Momh The term “Moneh™ shail mxoan the calesdar month in

MWWMGMquWmm

- in nooemmry 10 render bilkiog.
- Seption 7. Plagt Bugrgy. The kerm “Plant Energy” shall meas te ot
kilowstt hour encrgy detivered to Independence when ISES #2 is sbut down
a
- ARTICLE M-SCHERULING AND PLANT OPERATION
* Seotion | Control of [SES #2. ISES #2 shall be connected with the dispatching
Pacilities af EAI to integrate the operation of ISES A2 with the generucing facilitien of EAL
° EAI shall, xt all times during the term bares?, have fll control over tho scheduling of the ’
power and energy svuilsble xt indepandencs. Schaduling by EAI stkall be m sccondance
‘ N}
mmmmmwammmr_gmmm
o .
Section 2. Schedulion of Power and Encrgy by ETEC. By 10:00 AM of the dxy
priot 1o the date power xnd ensrgy Is 1o bo delivered to or for BTEC, ETEC or itz agert
-
chall faroish, i writing 8 hour-bry-hour schedule of the xmouxts of power and energy from
Independence to be providad by BAI 1o ETEC or to others for the sccount of ETEC.
- -
From time to bose or 3t any time, such schadule may be modifiad verbally or in writing
-
4
L |
-
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LY )

- when such swodification will aot place an undue burden oa EAI of imterfere with servics (o

EAT't other customers. mmumwmd-mwuumm

- svriting s 5000 33 practicable, EA] may modify schedules pursaint to Section §.

- Setion 3. Pisagred Malmooance, The schadising of aa cutage of ISES #2 for
planncd remimegnce thall be undor the condol of tke EAT Dispatcher. EAI wili jaformn

- ETEC of the phnsed msintetnce schechdz a3 3000 a3 practicable and will prorupely patify

BTEC of any subsequent modificxtions i the plaased maincenance schedule. During the

- mmmiwdmmo{wmnﬁnmu
availsbis for the schoduling of power snd emergy by ETEC.
a
Section4  Amoosl Enecgy, The energy available to ETEC from Independence
“ dnﬂbomdiﬂduup.dﬁndhsnil‘ll,SndSoﬂlﬁMﬁdlm
-
50 SSES #2. Tt is rocogaizad that EYEC’s capability m (SES #2 is resevved by ETEC.
“ Twm,auydmﬂmm:hﬁduwnmtimhmwnm
Immamemwhmmdmmcmmm
-
mnmm.wmhmmwmu
immedistely modified socondingly. HAI will potify ETEC of any such nodiBestion af a
-
schedulo 25 £008 b practicable
aa
’
|
-
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Section 6. Other Operating Condizions.  The parties recognize that there mre
- oporating conditions under which ISES #2 must be tperated without regard to economic
dispatch in ordor to ecoommodate or satisfy condition imposed by fusl contracts, fixed
- expeascs o other maintencs or operating cooditions. The following are illustrations of
mest run conditions whem crargy gesarxted by ISHS #2 shall be reomived by each of the
- partiss in proportion to each party’s pvmership.

- L in the event the iweatory of fuel is exceasive and it is necessary 1o wtilive
TSES #2 at 2 leved that b grewter thaa the feve! which ISES #2 would

- hmbmopa:dmdummlwmn’eﬁmdm
b. Inthe event there is & cnstraing o the fuel sugply 30 that the unt has
- 10 be operated in 3 masner which will conserve the fise),
c. ‘Whalsasnhbemdmbmunhﬁwwdoungor
‘ . .
mainietance énd K is necessary 10 operxte the unit for st purposes
without regant to economic dispaich.
-
d Where for any resason of reasons, charges (or acquisicon,
iransportation, Horuge snd/or henating of fel are disproportionate to
-
the quantity of fuei detivared.
Othar must rus conditions sl be dotsrmined by the Opersting Committes, uy
-
referyed Lo @ Anticle S, 13 the ciraumgances require.
-
é
-
-y
-
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-
Sestion 7. Casubilty of Independoncz. The Capatikty of Indepenceace shall be
- wot geneniting capabilicy based on tests sonducted ua LSES #2 in socordaace with
appeoved EAT Capability Retisg Plant testing procodurey. The detormination of such
- cupability shall be based oa tests conducted jointly by ETEC mnd EAI e rastually agroed
times; providod, that either party shall bave the right to require & sew tet 8t A0y lime not
“ vooner than twehve (12) rooths aicr the st test
- ARTICLE IV-BILLING
iy Section . Prymeos. EAI will bil ETEC a3 s00n as possible afler the close of the
Month in which the operatioas ocourred. ETEC will pay so EAIL withm 15 days of 1he
“ date of the mvoice.
If ery invodons i not paid by the dus date, as specified sbove, iterest on the unpaid
° mﬂmmuﬂmﬂhhmﬁﬁmqwmﬁmnmnﬁ@h
the FERC regulacions a1 13 C.X R. 35,19 (a)(2)i). If ETEC in pood feith disagrees
“ with the statevnant recdered by EAI the ungisputed amount shall be payrble when due and
ETEC will provide its grounds for diaputing the bl 1f 1he parties ace unsbls to twsvive
“ amy such maser by sgraensent, the disputs may bo detenminad by s reguistory body or
- court having jurisdiction. imtercst al the rate for intarest om refiads ax specified above
-
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Oxegianl Shot1 B of (D
sHem
- Mapﬁymmymmmbympmymtbmherﬁumﬂwdmdmunﬂ
mumma.wmmmmaummuﬁm.
-
Secricn 2. Energy from Independange  EAT shail pry ETEC' s fired cour at
- Independence. Thbih;ﬁ'mEAIwETBCfa:wgyﬁmhdcpudamee
based oo the following formmuia:
- (Hx Y1000 = Moathly charge e KW expreased in mills per kW3
Whers:
-
H = Beat Rate of Biu pes kW,
B F = Fusl cost for the Mcnth a ISES #2 in
dollars per mFion Btu.
-
- Section 3. Sale snd Purchase of Sarphss Enargy tn the evert energy is dispatched 2
Mmmmm’nemhmEMwﬂmbmﬂmyn
- ETEC's incremsnta] production cost. Incressental production cout, as used i tiss section.
Shall consist of Indepsndence's increntental fudl cost and s variable aperations and =~ *
- mﬁmmwmmmmms«mwmmw.
mmumd&wm&.msww(&ummmm
- »
-
Y
-l
-
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Sectiog 4. Plant Egergy ETEC’s partioa of Plant Enwgy shafl be added 10
schaduled energy requirements of BTEC, The Piane Encryy may be satisfied by either of
the following aliermazives, xt the opdos of ETEC:

- & Plaut Energy may be furmahed by ETEC.
b. Puﬂmmhwﬁmm#wmmm
- mmmammmuh—uumuam'-
Symhmmdmuphunldthoﬁmm(m%).

ARTICLE V-OPERATING COMMITTEE

Seqtion | Compostion. There shell be an Operating Coemmicrer composed of
- mmnfudam.wlhyﬁlhdqdm. All decigions made
or directions given by the Operatiog Corrzaittes must be unsmionas, Il the Operating

- Cmmhuﬂommummmmmwmmnmlﬂ
benfmadm&ecﬂdmdmcpuﬁuumdrdﬂpﬂnpwm

-

Ssction 2. Appoisgmers  Ewch party will evidence its appointraent 10 ths

- . . .
meCmabymmmoummfmudhyﬁhmeﬁ-m
nyumthth&Oﬁﬂi‘ Comenitton.

-

-

9
-
-
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Section 3. Meetingg. The Operating Coowriteee shall meet oo of before
lesdeﬂﬂunmmmmwlodnmmﬁm
w&mmhaﬁmasdcumﬁvummmihmy.
-l
- Scction 4. Duties E chall be the duty of the Operating Comnmittee 10 sdi for the
mhmmpcﬁ;bmmdmmmmmw
- walsrtain procedures for the sdmisistration of s agreement.
- Soction 5. Limigtons mommd‘lhmnoumahywda.
amcad, or revise the express provisions of this Agreemeat.
-
-
-
-
-
-
-
W L
- LT -
Py - B
-
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-l
Entergy Arkansss. inc., Firs! Revined Rats Scheduls FERC No. 84 Orignel Sheet No. 1
Entargy Gulf Stetws. inc.. Frat Revised Rete Schaduie FERC No. 181
Entergy Lovisisns. Inc.. Firsl Revead Rate Schaduie FERC No. §8

- Entergy Mesissipi. inc., First Revisad Rate Scheculs FERG No. 262

* Erorgy New Oriears. Inc.. Fret Revised Rate Schacule FERT No. 8 .

S’
L]

] ENTERGY

i System Agreement

- Agreement Among:
Arkansas Power & Light Company

- Gu.f Sta: e | Milibes Company
Louisiana Power & Light Company
Mississippi Power & Light Company

- New Orleans Public Service Inc.

Entergy Services, inc.

-
1
@l
-
-
-
-
mmlmnmm
-
N, ...... L33 <y
-:'-‘thgﬁ. ..... (‘ R R‘:.. LL YR
Dislormiteg ... X £/Q$"
- mm-btlaau / /llt.:::.....
tosusd by Mnm
- Director, Fadecsl Regulstory Aftairs Effectve Aup. 25. 2000
\)v' lewued On: Septamber 21, 2000
- Flled 10 camply with order of the Feders! Enargy Raguistory Commisaion, Dockst No. ERCD-2854-000, issued
August 22, 2000, 92 FERC ¥ 81.171 (2000).
L J
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- .
BEFORE THE
- FEDERAL ENERGY REGULATORY COMMISSION

LOUISIANA PUBLIC SERVICE COMMISSION AND
- COUNCIL OF THE CITY OF NEW ORLEANS v.
ENTERGY SERVICES, INC. , ET AL.

DOCKET NO. EL01-88-000

FRANK F. GALLHER
EXHIBIT ETR-2

JANUARY 31, 2003
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Entergy Arkansas. inc.. First Revissd Rate Schedult FERC No. B4 Oxiginel Sheat No. 2
Entergy Guit States, inc., First Revised Rl Schaculs FERC No. 181
Entergy Louisiana. Inc.. First Revisad Rate Scheduls FERC No. 06
- Entergy Musipsippi. inc , Frst Revisad Rao Schedule FERC No. 262
Entarpy New Orieans. inc_, First Revissd Rate Schedule FERC Mo, 8 .
b
AGREEMENT
Among
-
ARKANSAS POWER & LIGHT COMPANY
GULF STATES UTILITIES COMPANY
-
LOUISIANA POWER & LIGHT COMPANY
MISSISSIPPI POWER & LIGHT COMPANY
- NeW ORLEANS }UBLIC weavVl E 1NC.
ENTERGY SERVICES, INC.
-
-
-
-
-
-
-
-
osusd! by: Mﬂm
- Director, Feders! Reguisiory Alteirs Eftective:: Aug. 25, 2000
- M&mmn 2000
mnmmmdusmmamm.mmem.w
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The Cperating Committee shall make studies of bulk power
transmisgion facilities and agree upon the facilities that wiil
be required to transmit the power supply from generating or other
sources to the load centers. The facilities agreed upcn shall be
- built to coaply with a time schedule determined by the Operating
Comnittee and shall be adeguate to provide the bulk power
transmigsion system requirements with due allowances for

- contingencies that may reasonably be expscted. The Operating
Committee shall agree on the general routes of bulk power
transmission lines, the vpltages and conductor sizes, and the
location of substations which are covered by this Agreement.

‘- : ' 4.07 Soupanlicrsis
The Cospaniea ghall provide commmication and othey
facilities, determined by the Operating Committee to be necessary
- for metering, control, protection and dispatch of the production
and tranemission facilities, and for such other purposes as may
be necessary or desirable for the operation of the Companies’
Systems.

- - 4.08 Dispaich
Under general direction of the Operating Committee, Services

will operate a centralized operations center properly equipped

- and staffed to dispatch the capacity and energy capability of the
Companies, in the efficient, economical, and reliable manner as
provided in this Agreement. All generating units, included in

-
Syatem Capability under this Agreement, presently in cperation or
installed in the future, shall be squipped with such contrcls as

- may be detexrmined by the Operating Committee to be necessary to
accomplish such centralized economic dispatch.

-

L]

-
nasusd by: Kirmberly H. Detpass

Director. Faderal Regutatory Affain Effsctive: Aug. 25. 2000

- lesusc On: September 21, 2000

i Fled 10 comply witn orter of the Feders Energy Reguietory Commission, Dockel No. ER(0-2854-000, iesued
August 22, 2000, &2 FERC € 81,171 (2000).
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It is recognized by the Companies that, because of such
economic dispatch, a Company may not, at all times, be supplying
the energy requirements of its system, but may be taking energy
from the resources of the other Companiea or supplying energy to

- the othar Companies. The payments or charges for such energy
axchange shall be as provided in the applicable Service Schedule.

- 4.09 Records apd Repoxrsys
Services shall keep such records as may be necessary for the
efficient administration of the Agreement, and shall make such

-
records available to any Company on request. Each Company shall
make all reports requested by the Operating Committee within the
e '+ = - rims prescribed. - - e . : .-

4.10 Requlatoery Authorization

- This Agreemsnt is subject to certain regulatory approvals
and each Company shall diligently seek all necessary regulatory
authorization for this Agreement and the performance of its

-
obligations thereunder.
- - 4.11 Effect on Other Agreements
This Agreement shall not modify the obligations of any
Company under any Agreement between that Company and others not
- parties to this Agreement in effect at the date of this
Agresment .
“ 4.12 Service Schedules
The basis of compensation for the use of facilities and for
- the capacity and energy provided or supplied by a Company to
another Corany or Companies under this Agreement shall be in
accordance with arrangements agreed upon from time to time among
-
-
-
Issued by Kimberty H. Deapem
Director, Fesersl Reguistory Afairs Eflactive: Aug. 25, 2000
- issued On; Saptember 21, 2000
’ Fited 10 compty with ones of the Federal Energy Reguistory Convniasion. Dociet No  ER00-2854-000. issusd
August 22, 2000, 82 FERC 1 61,171 [2000).
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S SERVICE SCHEDULE MSS-3
- EXCHANGE OF ELECTRIC ENERGY AMONG THE COMPANIES
- 30.01 Puxpose
The purpose of this Service Schedule is to provide the

method of pricing energy exchanged among the Companies.

-

30.02 Schedhling of Energy Sources

- The System Capability shall be operated as scheduled and/or
controlled by the System Operator to obtain the lowest reasonable

- cost of energy to all rhe Cowmpanies ronristent with the
requirements of daily operating generation reserve, voltage
control, electrical stability, loading of facilities and

- continuity of service to the customers of each Company.

“ In no event shall the remaining margin payment cbligations
of Gulf States to Southwestern Electric Power Corporation under

a - Section 9.1 of the Restated and Amended Interconnection Agreement

between Culf States and Southwestern Electric Power Company, be
included, congidered or otherwise taken into account by the

- System Operator under Section 30.02 of the System Agreement,
except for the circumstance where the lowest reasonable cost
energy available to the System Operator is identical in price to

- .
that offered to Gulf States under such Section 5.1.
a
-
-
-
lssusg by. Kimberty H. Despeaux
Dwvecky, Federsl Reguisory Aftars ENective: Aug. 25, 2000
- ssuad On: Eeptember 214, 2000
v Fiad to comply with order of the Fedens Energy Reguistory Comemiasion, Docket No. ER00-2854-000. issued
August 22, 2000, 52 FERC 1 81.171 {2000).
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. Inc., Fuwi Revised Rete Schectule FERC No. 181

. First Revisad Rate Schedue FERC No. 89
. mc., First Revised Rete Scheculs FERC No. 262
Orisane. inc., First Revisad Rate Scheduis FERC No. 8 -

. iInt., First Rovissd Rate Schackds FERC No. B4 Original Sheet No 49
nc

il
|

{

30.03 pAllocation of Eperqy

The energy from the lowest cost source available and
echeduled as in Section 30.02 above ghall be allocated on an
- hourly basis, in the order of the following pricrities:

(a) first to the loads of the Company having such sources
- available, except that in the case of energy
generated by a Designated Generating Unit, each
Company to which a portion of the Capability of the
- Designated Generating Unit as defined in Section
40.02 has been sold shall be entitled to receive
each hour that portioas of the total eaerqy

- yeuesatea Py the vesignated Generaiiug upit that
the capability sold to the Company bears to the
- total capability of the Designated Generating Unit.
-
- rd
-
-
o
-
-
-
lesusd by Kimberty H. Despasux
Dirscior. Fedarsl Reguistory Afleirs Effective. Aug. 25, 2000
- Lasuae On Sephienber 21, 2000
’ Flad 1o cOmply with oeder of the Federsl Energy Raguimtory Comiasion, Docket No, ER 00-2854-001, issued
August 22 2000, 62 FERC Y 81,171 (2000).
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~ (b) second to supply the requirements of the other Companies’
- Loads (Poocl Energy).
- 30.04 Energy for Sales to Qthers
Energy used to supply cthers will be provided in accordance

with rate schedules on file with the Federal Energy Regulatory

- Commuission. A Company will be reimbursed for the current
estimated cost of fuel used by the specific unit or units

- supplying the energy together with the adder determined in
Section 30.08(f) on an hour by hour basis.

-

30.05 Unmcheduled Enexqy

Energy produced by generating units not scheduled for

- system anergy requiremants but operatad at the request of a
Company beyond what is deemed necessary for overall system
purposes by the System Operator, ghall not be conegidered as part

-
of Sections 30.03 or 30.04 above, but shall be for the use, ard
at the expense of the Company requesting the operaticn of euch
@ o generating units.
- 30.06 Fuel Contract Energy
Energy produced by generating units for system energy
- requirements shall be allocated as follows:
(a) When operated to satisfy "take or pay” minimums under
fuel contracts negotiated for System benefir as
- approved by the Oparating Committee shall be shared
by all companies in proportion to their current
- Responsibility Ratio.
-l
-
ssusd By: Kimbasty H. Do
Dirgctor, Federsl Reguiatory Alteirs Efeciva: Aug. 25, 2000
- ssued On: Saptembaer 21, 2000
v Fied 10 comply wih order of the Feders! Energy Regusiory Commiasron, Docket No. ER 00-2B54-001, lesued
Auguet 22, 2000, §2 FERC 1 84,171 (2000).
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-
(b} When operated with fuel acquired for the benefit of two or
more of the Companies shall be shared in propertion to
- their participation in such contracts.
- {c) when operated pursuant to fuel purchases negotiated for
System benefit as approved by the Operating Committee,
- the Company owning the unics urilizing the fuel has a

cne-time option to either assume responaibility for
purchase of the fuel for its own account or to allow

. - the fuel to be purchaeed for Fha-Syatem'a joeinr ncocount
in accordance with 30.06(a) or (b) as appropriate.

30.07 Cogeperation or Small Power Production Eneray
- Energy received by any Company f£rom Cogeneration or Small Power

Productien Sources that is included -as a part of Inter-Company
pillings shall be priced under this Agreement in accordance with
rates established by the appropriate regulatory authority. The
Operating Committee shall have the authority to allocate such energy
- to one or more of the Companiss or to determine that the energy is
for the use, and at the expense of, the Company making the purchase
from such Scurce in accordance with FERC Opinion Nos. 246 and 246-A.

ol
M
-
-
-
lesued by; Kimberly H. Despasux
Diractor, Fadersl Reguistory Afleirs Efecive: Aug. 25, 2000
- lesusd On: Septarnber 21, 2000
v Mnmmmduwmwmmmmms.w
At 22, 2000, 82 FERC § 81,171 [2000).
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30.08 Payments to he Received for Eneray Supplied

Each Company shall receive, for energy furnished in
accordance with Sections 30.03 (a), (b) and 30.04 in excess of its
load regquirements, on an hourly basis:

{a) For each kWh generated as short term purchase energy
from a Designated Generating Unit in accordance
with Secticn 30.03(a), whether or not taken by the
Company or Companies making the purchase, the cost
of fusl consumed.

{(b) For each ¥Wh generated by use of fossil fuel, in
accordance with sections 30.03(b) and 30.u4, the
cost of fuel consumed plus an adder as determined
in Section 10.08 (£).

(c) Por each kWh generated as Fuel Contract Energy. in
accordance with Section 30.06, the cost of fuel
consumed plus an adder as determined in Section
3p.o8(f).

(d) Por purchased energy, the actual cost of such purchased
energy. The *actual cost® of purchased ensrgy for
Gulf States shall not include the remaining margin
payment obligation of Gulf States to Southwestern

Electric Powar Company, under Section 9.1 of the
Restated and Amended Intercomnmection Agreement

betweean Gulf States and Scuthwestern Electric Power
Company.

maued by: Kimberly H. Daspesux
Dwecicr, Faders Ragulsiory Aflairs Effacive: Ayg. 25, 2000
leaupd Orc Septamber 21, 2000

HuuwcunﬁynthuuuwitnFoduuEaugyﬂqpunuycunnniunnu:d!b.ERGmaELOOLh-nd
Auguat 22, 2000, 92 FERC § 81,171 (2000}
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- {e) For each kWh received as Cogeneration or Small Power
Production energy in accordance with Secticn 30.07, the
price established in Section 30.07.
-
{f) The adder for Sections 30.08(b} and 30.08(c) shall be
determined pursuant to the following formula.
L
Mder = A + B
wWhere;
- A = .5563 QM (curzent) < N3GC
O&M (basne) + NSGB where,
Ax .. OkM adder in mills/kWh adjusted annually
- O&M = Accounts sSUO, >0z, 503, Su4, 505, 506, 507,
510, 511, 512, 513 and 514
- Current = Three years ending with preceding
year
NSGC = Net steam generation in kWh for the three years
- ending with preceding year
Baspe = Three yeaxrs of 1578, 1579 and 1980
- “ NSGB = Net steam generation in kwh for 1978, 1979 and
1980 base period
.5563 = The amount applicable at the date of thias
- agreement
O&M (base) = NSGB = 1.6724
. .
B = AC x HR x (SR/2,000,000) where,
B = incremental replacement 50, cost (in mills/kWh) for
- the particular generating unit. adjusted weekly
-
-
-
lssued by. Kanbedy H. Despesus
Director. Faders! Raguistory Aflairs Eflective Aug. 25, 2000
- issued On: Sectermber 21, 2000
v Filed 10 comply with order of the Federsl Energy Reguisiory Commission, Dockst Ne. ER 00-2854-001, ssusd
August 22, 2000, 82 FERC ¥ 61,171 (20001,
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- AC = allowance cost (in $/allowance), adjusted weekly

based on the average cost of purchasing an emission
allowance from an index accepted by FERC within a
- test block approximately equal to the amount of
emigeion allowances needed to support wholesale
cransactions under this System Agreement and power

- sales arrangements between the Companies and others.
- HR = hear rate (in Btu/kWb)

SR = §0, rate for fuel (in 1b SO,/MMBtu}
-

30.09 Payments Made for Enerqy
(a) Each Company shall pay for energy allocated to it from a

- Designated Generating Unit as purchased energy the
cost of fuel consumed per kWh.

- -
-
-
-
-
-
-
weusd by: Kimbarly M. Despesux
Dicector, Fetersl Reguietory Aftairs Eflective; Aug. 25, 2000
- Lasusec On: Septemnbaer 21, 2000
L 4
thbamuhwﬂhuﬂud!uFuuniB-qunqphnWCQmmhanDutdlu.ERﬂLaﬂtom.h-ud
August 22, 2000, 62 FERC 1 61.1T1 (2000).
-~



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket# EL04-134-000

UNOL11CLAL PEMLU~UHNEIALEU FULD Wi LWUSUIUU WAl o v iva T e oo

Ertergy Arkansas, Inc.. Firet Revised Rats Schedule FERC No. G4 Ovigingl Sheet No 55
Enhqw(hﬁSﬁﬂllﬂLl*iﬂbﬂnﬂﬂl.Sd‘dulFERCNu1'1
Endargy Lovisisna, inc., Fiet Revised Rate Schaduls FERC No 88
Ertargy Masissippi, Inc.. Frat Revised Rate Scheculs FERC No 262
- EmMManlwmsmFERCNol -

(b) Each Company shall pay for energy received from the energy

et allcocated in accordance with the provieions of Section 30.03 (b)
< above, the weighted average cost per kWh of energy, as provided
under Section 30.08(b) above, accumulated and distributed on a

- hourly basise.

{c) Bach Company shall pay for energy received from the energy
- allocated in accordance with the provisions of Section 30.06
above, the cost per kWh of energy as provided under Section
30.08 (c) above, accumulated and distributed on a hourly basis.

-
- 30.10 Cosi o, Puel rer kaly
Cost of fuel per XWh shall be determined for each generating
- unit by multiplying the BTU consumed per kWh of net generation during

the preceding calendar year by the current estimated cost per BTU of
the fuel used as furnished by each Company monthly. For the first

- year of operation of a new unit, BTU consumed per kWh of net
generation shall be based on the design *heat rate at 60% of full
load capability at anticipated average annual back pressure.

-
[
-
-
*Typographical correctiom: “axt" changed to "heat"
-
-
L ]
aund by. Kimberty H. Detpesux
Diracier, Fecdersl Reguisiory Afieirs Eflactive: Aug. 25, 2000
- lssund On: Seplamber 21. 2000
v Rlad 0 comoly with order of the Federsi Energy Ragulstory Comenission, Dochet No. ER 00-2854-001, issusd
Auguet 22, 2000, &2 FERC ¥ 81,171 (2000).
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This Service Schedule MSS-3 shall be attached to and become a

N
part of the Agreement dated the __23rd day of Anxil . 1982
= and shall be effective with said Agreement or at such later date as
may be fixed by any requisite regulatory approval or acceptance for
- filing.
- Attest ARKANSAS POWER & LIGHT COMPANY
- Original signed by Original sigmed by
R. J. Estrada Jerry Maulden
Assistant Secretary President
. >
Attest LOTJISIANA POWER & LIGHT COMPANY
-
Original signed by Original signed by
W. H. Talbot J. M. Wyatt
Secretary President
-
Attest MISSISSIPPI POWER & LIGHT COMPANYS
- Original signed by Ooriginal signed by
R. J. Estrads D. C. Lutken
Aasigtant Secretary President
-«
Attest NEW ORLEANS PUBLIC SERVICE INC.
-
Original signed by Original signed by
William C. Nelson James M. Cain
Secretary President
-
-
-
-
tesusmd by: m H. Detpstus
Diracor, Federsl Repulstory Afteirs Effnctive: Aug. 25, 2000
- losuvad On: Saptember 21, 2000
r Fiiad (o camply with order of the Fedarsl Enevgy Reguistory Commission, Docket No. ER 00-2854-001, lssued
August 22, 2000, §2 FERC Y 61.171 (2000).
-
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- —=, Arkansas Electric
C

éj Cooperative Corporation

- Your Touchstone Energy Cooperabive

1 Cooperauve Way
P.O. Box 194208
- Little Rock, Arkansas 72216-4208

(5013 570-2200 June 24, 2004

Mr. Hugh McDonald

o Entergy Arkansas, Inc.
425 W. Capitol Ave, Suite 1600
Little Rock, AR 72201-3471

Dear Mr. McDonald:

- On behalf of Arkansas Elecine Cooperative Corporation; City Water and Light of
Jonesboro; City of Conway, Arkansas; City of Osceola; City of West Mcmphis and East
Texas Llectric Cooperative, *Co-Owners” of the White Bluff and/or Independence power

P plants, I am making a formal request that the implementation of the change in the
allocation of encrgy from the power plants as discussed by Kurt Castleberry on June 23,
2004 be delayed.

Our understanding of what Entergy is proposing is as follows:

As of July I, 2004, Entergy intends to change the method for determination of
mlling capabilities for the four jointly owned coal units. Rather than using the
proportional share of Maximum Dependable Capability unless otherwise
specifically limited, they will use the actual generation each hour as the billing
? capability. The exception will be times when Entergy claims the actual

’ generation is reduced due to economic reasons.

SRR, A7 a3

- The Co-Owners cannot agree that the proposed change is a correct interpretation of their
individual contracts. Neither are the Co-Owners ready to agree that the stated reasons for
the proposed change necessarily represent “non-cconomic™ operation for Entergy.

-

This 1s a major change in the administration of the individual contracts with only seven
(7) days notice. The Co-Owners do not belicve that a seven (7) day notice period is

- rcasonablc. Such a short period of time gives neither Entergy nor the Co-Owners time to
develop and analyze the relevant information and develop processes needed to implement
such a major change. Further, the Co-Owners believe that a more appropriate method for
implementing such a change would be for Entergy to present its issues and supporting

T data to the Co-Owners. This data should be provided at an Operating Comimittee meeting
with each individual! Co-Owner as provided in the individual Co-Qwner contracts. At the

- Operating Committee meeting Entergy could seck a consensus position, develop an

- The Electrie Cooperatives of Arkansas
We're hoere for you
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-

-

-
implementation plan, agree to a date, and coordinate among the affected parties, as
opposed to Entergy’s current approach of simply announcing a change in method of

- admimistrating the individual contracts without any input or agreement from the Co-
Owners.

- Therefore the Co-Owners request that Entergy delay implementation of the change in

administration of the individual Co-Owners contracts as proposed by Entergy on June 23,
2004 until cach of the individual Operating Comimittecs have met in person. If there 1s

- not agreement on the proposed change, it would need to be referred to the chief
exccutives as provided in the individual Co-Owner contracts.

- Sincerely, Z
- . il
Ri
For the Co-Owners
-
RB:lh
- Xc: Gary Voigt )

X John Butts, ETEC
Ron Bowen, Jonesboro
John Rimmer, West Memphis
f Mayor Dickie Kennemore, Osceola
‘ Richie Amold, Conway
Bob Lyford

I A Tl

- Scan Beeny
Kurt Castleberry

-

-
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Junc 28, 2004

Mr. Ricky Bittle

Arkansas Electrie Cooperattve Corporation
I Cooperative Way

P.O. Boux 194208

Little Rock, Arkansas 72219-4208

Dear Mr. Brutle:

: - -000
Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-0

Entergy Arkansas. Ing
TR
T

Hugh McDon:ald

lam writing in response to your lctter of June 24, 2004 on behalf of the co-owners of the White
Bluft and/or Independence power plants, in which you state that youare “making a formal
request that the implementation of the change 1n the allocation of energy from the power plants as
discussed by Kurt Casticbeny on June 23, 2004 be delayed.™

Enterpy disagrees with your contenion that Entergy 15 changing ecither the allocation of cnergy

from the plants or the admimstration of the

Entergy to schedule and dispatch the co-ow

individual contracts,
ned units 1n accordance with its standard scheduling

‘The contracts provide for

and dispatching procedures. Moreover, while there is some variation among the individual co-
owner contracts with respect to accounting for energy deliveries, the PCITA with AECC, for
nstance, specihically recognizes for billing pumposes that “consideration wall be given to other
operating constraints which limit the availability of the plant to the EA] dispatcher.”

In addition, Entergy does not agree that the r

tontracts requires the approval of the
“the Opcrating Committce shall have

ecognttion of unit availability as provided in the
individual operating committees. The PCITAs provide that
no authority to alter, amend, or revise the express

AL &

provisions of this Agreement.” The rights and obligations of the parties with respect to thig

matter are set out in the contract terms and are

authority.

not subject to opcrating commttee review or

Tunderstand from your discussions with Kurt Castleberry, as well as from your letter, that you
wish to obtain further information concerning the rmpact of operaling constramts on unit
avalability. I'have asked Kurt to arrange a meeting with you as soon as possible to discuss these
matters. At the same time, Entergy maintains its right to refiect operating constraints mn the

determination of unit capability. as provided in certain of the

scheduling and dispatching the units,

as a waiver of these rights, including the recognition of operating constraints on July I, 2004,

Sincerely,
=

[Tugh McDonald

—

>

HTM/imb

—_—rr— e ——

RECEIVED

o,
b

AL oy,
"I98, Ratep & Ofsy,
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cc: Gary Voigt, AECC
John Butts, ETEC
Ron Bowen, Jonesboro
John Rimmer, West Mcemphis
Mayor Iickie Kennemore, Osceola
Richie Amold, Conwuy
Bob Lyford
Scan Beeny
Kurt Casticberry
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East Texas Electric Cooperative, Inc.
P.O. Box 631623, Nacogdoches, Texas 75963-1623 ¢ Telephone (936) 560-9532 * Fax (936) 560-9215
-l
“ July 26, 2004
-
Hugh McDonald
- President, Entergy Arkansas, Inc.
P. O. Box 551
Little Rock, Arkansas 72203
-
Re:  Independence Steam Electric Station - Notice
- Dear Mr. McDonald:
On June 24, 2004, by letter, the co-owners of the White Bluff and Independence
- power plants, including East Texas Electric Cooperative, Inc. (“ETEC™): '
¢ formally notified you that they disagree with Entergy Arkansas, Inc.’s ("EAI")
- new plan, unilaterally announced to the co-owners by Mr. Kurt Castleberry on
June 23, 2004, for the scheduling, billing and accounting for the plants;
o notified you that such a plan violated the co-owners’ contracts with EAL
-
o requested a delay of Entergy’s plans; and
o formally requested a meeting of the respective EAl/co-owner Operating
- Committees to resolve the dispute.

.- ™. -pite: “arth: s m:eting beiweer. EAl and the co-ovmers er I ly 7, 7004 ardi nuriers s
- phone calls between the parties, ZAI has not directly answe.ed the co-owners’ June 24"
request for a meeting of the Operating Committees with respect to ETEC.

- ETEC is trving to follow the dispute resolution provisions of the EAIVETEC
Power Coordination and Interchange Agreement, Article V, that says the operating
committee shall act in matters pertaining to the operation of ISES 2 and to establish

- procedures for administration of the agreement. This dispute seems to fall squarely
within the scope of the Operating Committee’s duties. So, ETEC again requests EAI to
convene an ETEC/EAI Operating Committee to resolve the dispute over Entergy’s

- scheduling, billing and accounting of ISES 2.

In addition, the Independence Steam Electric Station Operating Agreement,

- Section 1.4 requires EAI to inform ISES Participants of significant matters with respect
. to the operation of 1SES “when practicable in time for Participants to comment thereon
before decisions are made, and shall confer with Participants during the development of
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- Mr. Hugh McDonald
July 26, 2004
Page 2

-

any of EAI’s proposals regarding such matters when practicable to do so.” Section 11.5
- further provides that EA] and ISES Participants will “cooperate with each their in ail
activities relating to Independence SES....” Rather than present ETEC with a decision
made on the operation of ISES, EAI should take the time necessary to confer and
- cooperate with ISES co-owners. To carry out those provisions, ETEC again requests that
EAl delay its June 23 plan.

Very truly,yours;
/
John H. Butts
- Manager
cC: ETEC Board of Directors
- John P. Hurstell (Entergy Director of Wholesale Transactions)
Bill Burchette
Bob Gross -
- Other co-owners in ISEES
-
-
-
-
-
-
-
-
i
- .
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East Texas Electric Cooperative, Inc.

- P.O. Box 631623, Nacogdoches, Texas 75963-1623 » Telephone (936) 560-9532 « Fax (936) 560-9215
48
- August 19, 2004
- BY FACSIMILL

Mario Montagnino
- Entergy Services, Inc.

4809 Jefferson Highway

New Orleans, [LA 70161
¢ Re.  ISES 2 Bill for July 2004
- Dear Mr. Montagnino:

On August 9, 2004, East Texas Electric Cooperative, Inc. (“ETEC™) received an

- August 4, 2004 bill from Entergy Services, Inc. (“ESI”) for power and energy delivered

in July in the amount of $720,329.66. ETEC and Entergy Arkansas, Inc. ("EAI") are co-
owners in the Independent Steam Electric Station (“ISES™). In late June, EAI announced

- 1o ETEC that, cffective July 1, 2004, ESI would begin billing ETEC at Entergy’s system
incremental price instead of the ISES coal stockpile equivalent price whenever EAI
elected to operate ISES below its generation capability duc to Entergy svstem

- requirements. ETEC has vigorously opposed EAI's unilateral and revised interpretation
of ISES Operating Agreement § 8.4 in writing. in telephone calls and, most-recently, in a
meeting among ISES co-owner Chief Exccutive Officers.

ETEC, in good faith, disagrees with the statement rendered by ESI for all the
reasons previously cxplained to EAI as described above. Pursuant to the Power
- Coordination and Interchange Agreement (“PCITA™) between ETEC and EAIL
specifically Article IV, Section I, ETEC is therefore withholding $96,910.86 of its
payment of that bill yielding a net payment of $623,418.80.

The withheld amount is ETEC’s best estimate of the amount of over billing by

ESI due to EAI's new interpretation of the ISES Operating Agreement § 8.4. ETEC

- sought the data necessary to more precisely calculate this amount by a July 26, 2004

jetter from Bob Gross of GDS Associates, Inc. addressed to Mr. John Hurstell, but ETEC

received no answer and no data, so this estimate is the best ETEC can do under the

= circumstances. If ESI will provide the requested data, then ETEC can be more precise in
the amount withheld and adjust that amount, albeit after the fact.

© ETEC regrets that this disputc has come to this point, but EAID's unilateral
decision has left ETEC with no other options. ETEC’s July 26, 2004 letter to Mr. Hugh
- McDonald sought resolution of this dispute under the dispute resolution provisions of the
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Mario Montagnino
August 19, 2004
- Page 2
- PCITA, Article V and the ISES Operating Agreement. That has not taken place. ETEC
nevertheless remains open to dispute resolution.
Very trlly youTs,
-
- Johy H. Butts
Manager
- c Hugh McDonald - President, kntergy Arkansas, Inc.
John P. Hurstell - Director Wholesale Transactions, Entergy
Bob Gross - GDS Associates, Inc.
- Bill Burchettc - Brickfield, Burchette, Ritts & Stone, PC
- -
-
-
-
-
-
-
-



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000

-
- UNITED STATES OF AMERICA
FEDERAI. ENERGY REGULATORY COMMISSION
East Texas Electric Cooperative, Inc. )
Complainant )
- )
v. ) Docket No. ELO4-_ -000
)
- )
Entergy Arkansas, Inc. )
Respondent )
[
AFFIDAVIT OF MR. WAYNE M. MILLER
-
PERSONALLY APPEARED before me, Wayne M. Miller, who, being first duly
- sworn, did deposc and say as follows:
- L. Background
A Affiant Qualifications
-
1. My name is Wayne M. Miller. I am over the age of twenty-one years and otherwise
- competent to make this affidavit.
2. Up until January 1, 2004 [ was Vice President and Principal in the consulting firm of
«
GDS Associates, Inc. I am currently semi-retired and a part-time employce of GDS
- Associates.
3. Ireceived a B. S. in electrical engineering from N. C. State University in 1966 and a
[
MBA (Financc) from Georgia State University in 1977. [ am a registered
- professional cngineer in Georgia. 1 have provided consulting services to the electric
utility industry for over twenty-six years. This cxperience has included analyzing the
feasibility of joint ownership of generating plants, ncgotiating joint ownership
- arrangements, and administering the contracts for such arrangements.
-
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-
- 4. 1 am making this affidavit on behalf of East Texas Electric Cooperative, Inc. (ETEC)
in regard to its ownership of a 7.13% (60 MW) share of the Independence Steam
- Electric Station, Unit No. 2 (ISES 2) that was built and currently operated by Entergy
- Arkansas, Inc. (Entergy Arkansas). 1 have provided consulting services to ETEC
since its inception in 1987, participated in the negotiations leading to ETEC
- becoming a joint owner of ISES in 1998, and assisted in thc administration of the
- contractual arrangements governing ETEC’s joint owncrship. I have recently
participated in phone calls with Entergy Arkansas representatives to discuss ISES 2
billing issues rclated to my affidavit and attended two meetings on July 9 and
- September 2 when Entergy Arkansas met with the co-owners of certain coal-fired
plants operated by Entergy Arkansas, including ISES 2.
-
B. Purpose of Affidavit
- 5. My affidavit is intended show that ETEC may be substantially harmed by Entergy
- Arkansas's announced plans to change how cnergy, which Entergy Arkansas supplies
to ETEC from ISES 2 or other Entergy Arkansas resources, is classified and priced.
- Entergy Arkansas delivers to ETEC ETEC’s proportionate ownership sharc of ISES 2
pu actual generation that is scheduled by ETEC, or Entergy Arkansas purchascs ETEC's
share of ISES 2 actual gencration that is not scheduled by ETEC. In addition,
“ Entergy Arkansas supplies ETEC cnergy from Entergy Arkansas’s other resources
- when ISES 2 is dispatched at a level that is less than thc available capability of
ISES 2 and to the extent that ETEC’s schedule, up to its ownership share, exceeds its
“ proportionate share of the actual generation of ISES 2.
[
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-
- 6. Entergy Arkansas invoices ETEC monthly for energy from Entergy Arkansas’s other

resources in two categories that [ identify below as “replacement cnergy” and
- “substitute energy.” Entergy Arkansas, in the past, has priced “substitute encrgy™ at
- the samc price as if such cnergy werc supplied from ISES 2 at coal-based prices.

Also, in the past, Entergy Arkansas priced “replacement energy” at a level equal to
- the Entergy system incremental cost plus an adder of 10%. Entergy Arkansas has
- decided to invoice ETEC for more “replacement energy” at the higher Entergy system

incremental price and less “substitute encrgy™ at the lower [SES 2 coal price.
-

II. ETEC’s ISES 2 Arrangements

“ 7. ISES 2 is an 842 MW (net rated capability) coal-fired unit that is operated by Entergy
- Arkansas as a base load unit because of the unit’s operating charactenistics and low-

cost fuel. The unit has historically operated at an annual equivalent availability of
* over 80% and its fuel cost was $13.71 per megawatt-hour in 2003. ETEC deploys its
- 60 MW of basc-load capacity and associated energy to serve load in the control arcas

of American Elcctric Power Company’s operating subsidiary, Southwestern Electric
“ Power Company (AEP/SWEPCO) and Entergy Gulf States, Inc. (EGSI). ETEC
- supplics 31 MW to onc of its members in the AEP/SWEPCO area and 29 MW to two

of its members in the EGSI arca. ETEC has backup arrangements in its power supply
- contracts with both AEP/SWEPCO and EGSI that replace the energy from ISES 2
- when the unit experiences a full or partial outage.

8. ETEC’s ownership arrangement for ISES 2 is set forth in threce agreements with

- Entergy Arkansas including: (1) ISES Ownership Agrecment, (2) ISES Operating
- Agreement, and (3) Power Coordination and Interchange Agrcement (PCITA).
-
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- Among other things, thc Operating Agrcement and PCITA address the energy
classification and pricing issues that are the subject of this affidavit. There are four
- classifications of energy transactions sct forth in these agreements.
- 9. First, Section 4.1 of the ISES Qperating Agreement calls for co-owners to rcceive
their proportionate ownership share of energy generated from ISES and for co-owners
B to pay the associated fuel cost. The PCITA, however, alters this pricing by providing
- for Entergy Arkansas to pay ETEC’s share of the fuel cost and invoice ETEC at a
different price bascd on the average monthly price of the coal stock pile and an
-
average heat rate using an assumed 60% capacity factor. Therc is no name cxplicitly
- stated in the agreements for such encrgy but [ will refer to such energy as “ISES
entitlement energy.”
-
10. Second, Scction 8.4 of the ISES Operating Agrcement provides for Entergy Arkansas
- to make available to the other co-owners cnergy from Entergy Arkansas’s other
- resources in situations where Entergy Arkansas clects, for Entergy Arkansas’s own
system requirements or Entergy system requircments, not to schedule all of the
“ energy that ISES 2 is capable of generating. The price for such energy is the same as
- if the energy were supplied from ISES 2 as “ISES cntitlement energy.” [ will refer to
such energy as “substitute energy.”
“ 11. Third, the PCITA also provides for Entergy Arkansas to supply ETEC with Plant
- Energy (a defined tcrm in the PCITA) to run auxiliary equipment when the plant is
not running. The price for Plant Energy is equal to the incremental energy cost of the
- Entergy system (not the Entergy Arkansas system) plus a 10% adder.
-
L
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-
- 12. Fourth, Entergy Arkansas is obligated to purchase cnergy from ETEC to the cextent
that ETEC s share of “ISES cntitlement cnergy” in an hour cxceeds the amount of
- cnergy that ETEC schedules from ISES 2. Such cnergy is actually a subset of “ISES
- entitlement energy.” 1 will refer to this subset as “surplus energy” to be consistent
with the PCITA (Appendix A, Article 111, Section 3 has the hcading “Salc and
-
Purchase of Surplus Energy™).
. 1I1. Entergy Arkansas Billing Invoices for ISES Energy Transactions
- 13. Entergy Arkansas’s monthly invoice to ETEC includes four classifications of cnergy
transactions. With onc exception, the billing classifications appear to correspond to
“ the contract classifications discussed above, although the names may be slightly
- different. The exception is “replacement cnergy,” as more fully explained below.
14. The first line item on the invoice 1s labeled “*Sale of Energy: (1).” (Sce Attachments
“ | and 2). Footnote (1) on the invoice reads, “Energy substituted by Entergy when
a ETEC’s Unit (ISES 2) is available but not loaded.” This linc item appears to
correspond to what I referred to above as “substitute energy,” which is provided for
- under Section 8.4 of the ISES Operating Agrecement.
- 15. The second linc item is labeled “Sale of Replacement Energy: (2).” Footnote (2)
rcads, “Replacement cnergy (includes auxiliary energy) furnished by Entergy when
“ ETEC’s resources arc deficient.” The auxiliary energy rcferenced in the footnote
- means the same as Plant Energy. Based on information provided by Entergy, the
“replaccment encrgy” billed to ETEC has included energy other than Plant Energy,
-
but sufficient information has not been provided by Entergy Arkansas to determine
- the nature of such encrgy other than the statement in the footnote on the invoice.
-
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-
- ETEC has asked Entergy Arkansas by letter for more detailed information on what
components make up “replacement energy’™ other than Plant Energy (Sce Attachment
- 3). Entergy Arkansas has not yet responded to ETEC’s request. Neither the ISES
- Operating Agrcement nor the PCITA provides for Entergy Arkansas to supply or
charge for “replaccment energy” but docs provide for Plant Encrgy that Entergy
-
Arkansas includes in the line item on its invoice labelcd “Replacement Energy.”
- 16. The third line item is labeled “Credit for Excess Energy to Entergy.” This line
- item appears to correspond to what I have referred to as “surplus cnergy.”
17. The heading on page 2 of the invoice reads, “Billing for actual generation of energy
- for ETEC’s participation share under the Operating Agreement” and thec first
- linc item reads “Independence Unit 2:* This encrgy appcars to correspond to what [
have referred to above as “ISES cntitlement energy.”
“ IV. Entergy Arkansas’s Announced Billing Change
- 18. On June 23, 2004, Entergy Arkansas representative Kurt Casticberry, advised ETEC
consultant, Bruce Walter, by telephone that beginning July 1, 2004 Entergy Arkansas
- would no longer supply ETEC “substitute energy” whenever Entergy re-dispatches
- ISES 2 to reduce the output of the unit for Entergy system constraints.
19. On July 9, 2003, Entergy Arkansas met with the co-owners, and discussed in greater
- detail the dispatch problems that Entergy was experiencing in operating the Entergy
- system to accommodate increased puts from PURPA Qualifying Facilities (QFs) and
generator imbalances caused by Independent Power Producers (IPPs). All of the
- Entergy Arkansas operated co-owned coal units, including ISES 2, have automatic
- generation control (AGC) ecquipment installed that automatically responds to
o
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-
- load/gencration imbalances caused by Entergy system constraints, of which QF puts

initially appcared to be the most significant. Entcrgy rcpresentative John Hurstell
- specifically claimed that the purchases of power by Entergy Arkansas affiliates
- Entergy Louisiana, Inc. (ELI) and Entergy Gulf States, Inc. (EGI) from QFs have

greatly incrcased in the last two years. These increased purchases have caused the
-

Entergy Arkansas operated co-ownced coal units to be dispatched at reduced levels to
- a greater extent than in the past.

20. However, on Septcmber 2, 2004, in a tclephone conference, Mr. Hurstell said that,

-l

upon further anatysis of system dispatch information for 2003, he now concludes that
- the major cause of ISES 2 being dispatched at less than its full availability was IPP
- scheduling performance. He said that IPPs were not doing a good job of matching

actual generation to scheduled gencration and were imposing a regulation burden on
- Entergy, as control arca operator. For instance, the IPPs often begin ramping up their
- generators prior to a scheduled transaction and Entergy gencrators, including ISES 2,

must respond by backing down to offsct over-gencration by the IPPs prior to the
“ scheduled start-time.
- 21. At the July 9 and September 2 meetings, Mr. Hurstell informed ETEC and the other

co-owners that Entcrgy Arkansas intcrprets the co-owner agreements as not
- obligating Entcrgy Arkansas to provide “substitute energy” when Entergy Arkansas
- backs down the co-owned units due to Entergy system constraints. Hc argued that

Entcrgy Arkansas 1s not electing to back down the co-owned units for thesc
= constraints and instead is rccognizing opcrating constraints in backing down these
- units. Thus, he argued further that Entergy Arkansas is not obliged in such
-
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circumstances to supply “substitute energy” under Scction 8.4 of the Opcrating
Agreement. The only Entergy system re-dispatch that Entergy Arkansas considers to
be subject to its election is to allow Entergy to make economy energy purchases. Re-
dispatching thc co-owned units at a reduced level for Entergy system economy encrgy
purchases is the only situation for which Entergy Arkansas intends to continue

supplying ‘‘substitutc cnergy.”

. Mr. Hurstell acknowledged that in the past, Entergy Arkansas had not reduced the

availability of gencration from the co-owned units for Entergy system constraints
other than transmission constraints. According to Mr. Hurstell, circumstances have
changed, however, in that Entergy Arkansas is now experiencing higher cost due to
increases in QF puts and IPP gencrator imbalances that result in adverse cost

consequences to Entergy Arkansas under the Entergy System Agreement (ESA).

. As a result, claimed Mr. Hurstell, Entergy Arkansas is suffering cconomic harm. The

Entergy System Agreement provides for the Entergy Services, Inc. (ESI), acting as
operating agent for the Entergy operating subsidiarics, to operate as a single control
area. The ESA also provides for the operating subsidiaries to pool energy on an
hourly basis, provides for each operating subsidiary to kecp its lowest cost cnergy,
and provides for each operating subsidiary to scll surplus energy to the pool and
purchasc dcficit energy from the pool at average pool cost. Entergy Arkansas
generates less cnergy from its coal units when such units are dispatched at a lower
level to accommodate QF purchases and regulation scrvice for IPP generator
imbalances. Less coal gencration means that Entergy Arkansas must purchase more

energy from the pool or sell less energy to the pool, depending whether its resources

EL04-134-000
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24.

- 25.

are long or short of meeting its load. Thus, according to Mr. Hurstell, in such
circumstances Entergy Arkansas would have less low-cost coal encrgy to retain for its
own needs in an hour and morc pool purchases or lost sales opportunitics at higher
prices.

Mr. Hurstell said that Entergy Arkansas had in the past provided “substitute energy”
to the co-owncrs when ISES was backed down for Entergy system constraints, but in
the futurc Entergy Arkansas intends to supply higher cost “replacement energy’
instcad. He said that Entergy Arkansas could no longer accept sole responsibility for
the higher costs of re-dispatch and that the co-owners would have to share in Entergy
Arkansas’s higher cost. This would be accomplished by billing the co-owners for
“replacement cnergy” instead of “substitute energy™ when the availability of ISES 2
was declared to be reduced for Entergy system constraints, he said. This change in
billing practice is in effect a re-pricing of encrgy. On July 1, 2004, Entergy Arkansas
began charging ETEC a higher rate than it previously charged for energy supplicd
under similar circumstances.

Billing Change Impact Assessment

The billing change announced in June 2004 and apparently implemented on July | by
Entergy Arkansas will likely have a substantial impact on ETEC. 1 analyzed the
monthly invoices for 2003 and re-priced the cnergy that Entergy Arkansas invoiced as
“substitute encrgy” as if it had been billed as “replacement encrgy,” which is
essentially what Entergy Arkansas announced it would do, beginning July 1, 2004. In
2003 the average cost of “substitute energy™ and “‘replacement energy” was $13.82

per megawatt-hour and $51.22 per megawatt-hour respectively.  Assuming that the

EL04-134-000
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-
- 38,632 megawatt-hours of “substitute cnergy” that was billed in 2003 were instead
billed as *rcplacement energy,” the annual increasc in cost would amount to
- $1.444,837. This amount is 1.28 % of ETEC’s total revenues in 2003,
- 26. The cstimated annual impact may increase in the future if the amount of purchascs
from QFs increascs as planned facilities come on line in the next few yCars.
- 27. The price of “replacement energy” on the recently rcceived July 2004 invoice is
- $31.86 per megawatt-hour. This price compares to $58.41 per megawatt-hour in June
2004, indicating that Entergy Arkansas may have instituted lower pricing for
o
“replacement encrgy.” ETEC, however, would need additional information to verify
- the price change, as requested in the letter included as Attachment 3.,
- 28. Comparing the July invoice to the June invoice, attachments | and 2, the combined
amount of “substitutc encrgy™ and “replacement encrgy” incrcased from 4,233 MWh
- to 5,793 MWh. However, “substitute cnergy” decreased from 4,000 MWh to 105
- MWh and “replaccment energy” increased from 232 MWh to 5,793 MWh.
29. To obtain a rough cstimate of the impact (Entergy Arkansas has not provided
- sufficient data to detcrmine a precise impact), I determined the percentage split
- between “substitute cnergy™ and “replacement cnergy” for June (94.5% substitute and
5.5% replacement) and applied these percentages to the combined energy for July
“ (5,793 MWh). This calculation was done to determine how much encrgy in each
- category would have occurred in July (after the billing change) had the same
relationship that occurred in June (before the billing change) continued. Pricing this
.

amount at the diffcrential between the invoiced price of “replacement energy”

($31.86 per megawatt-hour) and “substitute energy” ($13.84 per megawatt-hour)

10
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yiclds $96,776, which is my estimate of the adverse impact of Entergy Arkansas’s
changed billing practice for July 2004.

30. Further affiant saycth not.

11



Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000

Lt N il

- j "Wayne M. Miller

- SWORN TO AND SUBSCRIBED
before me this J%7_ day of September 2004

,‘//;] /‘
Ll 22 Y {(Cigié/,) r._J
lic for the State ot | _/_:/ﬂvz 52 o y
- oty Public, Cobb County, Georgia
res Feb.

[SEAL)

R4

Notary

7.
My Commission Fxpires: Sy Commission Expl
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-

=y Entergy Services, Inc
= ~— En ter 48C0 aftarson Hwy.
PO Sox 81000

New O-'mang, LA 70187

- July 6, 2004

- East Texas Electric Cooperative, Inc.
P. 0. Box 631623
Nacogdoches, TX 75963-1623

- Attn: Mr. O’Neal Dubberly

Enclosed is the actual power and energy bill for the service month of June 2004, as
- follows:

Power and Energy Due EAI $ 16,512.02
-
Fuel Cost For Energy Generation (ISES, Unit 2) Due EAI  § 513,708.32
- Net Amount Due EAT S 530,620.34 .

Also enclosed is a Pro Forma invoice specifying an Entergy invoice number and customer
- numnbet.

Please make your payment by wire transfer on July 21, 2004, to Entergy Arkansas, Inc.,
- bank account number 812276557, at Hibernia National Bank (ABA 065000050), New
Orleans, Louisiana, referencing the invoice and customer number.

- If you have any questions, please call me at 504-840-2719 or email me at
mmontag@entergy.com.
- Sincerely,
? , ! .
'
- Maric Montagnino
Major Accounts Billing
- Enclosure

¢¢c:  Mr. Brandon W, Allen (L-ENT-11B)
Mr. Cory T. Burton (T-PKWD-3D)
- * . Ms. Alison Douglas (L-ENT-6A)
Mr. Bruce Wilhelm (T-PKWD-3D)
1, ... Ms, Laura Plante (L-ENT-11B)
- Mr. Kurtis Castleberry (A-TCBY-40A)

=
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FOR MONTH OF: JUNE 2004

EAST TEXAS ELEC. COOP.
MAILED ON: 7/06/04

P. 0. BOX 631623

- NACOGDOCHES, TEXAS 75963-1623 DUE DATE: 7/21/04
ATTN; O'NEAL DUBBERLY
[ _J
PAGE 1 OF 3
IN ACCOUNT WITH ENTERGY ARKANSAS, INC.
- P.0. BOX 52917 . .
NEW ORLEANS, LOUISIANA 70152-2917
PS CUSTOMER NO. 25780
-
BILLING FOR ACTUAL POWER AND ENERGY UNDER THE POWER
- COORDINATION, INTERCHANGE AND TRANSMISSION SERVICE AGREEMENT
- SALE OF ENERGY: (1)
4,001,000 KkWh @ $0.0138844 $55,551.48
- SALE OF REPLACEMENT ENERGY: (2)
232,000 $0,0584100 $13,551.13
-
-
SUB-TOTAL $69,102.61
- CREDIT FOR EXCESS ENERGY TO ENTERGY:
ACTUAL EXCESS ENERGY PURCHASED
{3,453,000) kwh @ $0.0153512800 (853,010.11)
- (SEE CALCULATION ON PAGE 3 OF 3)
PRIOR MONTH ADJUSTMENT (SEE ATTACHMENT 1) $819.52
-
NET AMOUNT DUE EAI ON 7/21/04 $16.912.02
-
- NOTES:
(1) Energy substituted by Entergy when ETEC's Unit (ISES 2) is available but not loaded.
(2) Replacement energy (includes auxiiiary energy) fumished by Entergy when ETEC's
- rasources are deficient.
[ J
ETEC0406.xis
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- EAST TEXAS ELEC. COOP. FOR MONTH OF: JUNE 2004
P. 0. BOX 631623 MAILED ON: 7/06/04
- NACOGDOCHES, TEXAS 75963-1623 DUE DATE: 7121104
ATTN: O'NEAL DUBBERLY
-
PAGE2OF 3
-
IN ACCOUNT WITH ENTERGY ARKANSAS, INC.
P.O. BOX 52917
- NEW ORLEANS, LOUISIANA 70152-2917
- BILLING FOR ACTUAL GENERATION OF ENERGY FOR ETEC'S
PARTICIPATION SHARE UNDER THE OPERATING AGREEMENT.
-
INDEPENDENCE UNIT 2;
- 37,000,000 kWh @ $0.01388440 $513,722.80
PRIOR MONTH ADJUSTMENT (SEE ATTACHMENT 1) ($14.48)
[ ]
NET AMOUNT DUE EAI ON 7121104 $513.708.32
[ 3
L
[
-
™ 3
-l
o
-
ETEC0406.xls
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invoice: 2010897
g PRO FORMA Involce Date: 07/06/2004
- Endergy Page: !
N
Entergy Arkansas Inc ADOOD
P.O B:x 52947 Customer No. 25792
- " Payment Terms: Net 1
.2017
New Orieans LA 70152-291 Due Date:
PO Ralarence
Work Rgat #
-
- 'East Texas Electric Cooperalive
Mr. John Butts
P O Box 631623
Nacogdoches TX 759683-1623
United Sta‘as
-
For blifing questions, please call: B866-576-7400
= .
Line Description Quantity  UOM Unit Amt Nllmml]
Q Gawm of Enengy 100 KwH 55,551.48 55,581 48
- 0 Repiecamsnt Enargy 100 KwH 13,551.13 19.551.13
0 Excuss Energy 100  KWH (83.010.11) {53.010.11)
- Energy Purchased Back by Entergy Arkansas, Inc. ot
0 Prior Month Adustments 100 EA 819.62 810.52
Prior Month Adj - Energy Sales
0 Fusl Cost - ISES 2 100  KWH $13,722.80 $13,722.80
- Fue! Cost For Energy Generation - ISES, Unk 2 :
0 Prior Mortth Adjustments 100 EA (14.48) (14 48)
Prior Month Adj - Fue! Cast For Energy Generation
Subtotai: 530,620.34
o
Amount Dus: 530,620,34 USD
o
- Q PRO FORMA
] Amount Due: 530,820.34
Invoice; 2010897
Customar No: 25780 $
Due Dats:
- Amount Remitted
East Texes Blectric Coopamtive
Mr. John Butts
- P Q Box 631628 MAKE CHECKS PAYARLE TO,
Entergy Arkansas Inc
P.O. Box 52917
- New Orieans LA 70152-2917
-

AODCO0000000257907000002010897700530620347
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- EAST TEXAS ELEC. COOP. FOR MONTH OF: JUNE 2004
P, 0. BOX 631623 MAILED ON: 7/06/04
NACOGDOCHES, TEXAS 75963-1623 DUE DATE: 7/124/04
het ATTN: O'NEAL DUBBERLY
-l
PAGE 30OF 3
- IN ACCOUNT WITH ENTERGY ARKANSAS, INC.
P, 0. BOX 52917
NEW ORLEANS, LOUISIANA 70152-2917
[ |
DETERMINATION OF COST OF EXCESS ENERGY TO ENTERGY ARKANSAS, INC.:
[ J
EXCESS
kWh $/kWh ENERGY COST
- INDEPENDENCE UNIT 2 3,453,000 $0.013884400 $47,942.83
ADD: O&M ADDER 3,453,000 £0,001467500 $5,067.28
- \
TOTAL £53.010,11
- .
NOTE: THE ABOVE TOTAL IS CREDITED TO ETEC ON PAGE 1 OF 3 OF THE BILL.
-
o
-
o
o
-
-
«

ETEC0406.x1s



EL04-134-000

P.13713

Unofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#:

NO . 944

1:58PM

AUG. 9.28R4

"ejep peoj [euy uodn ‘#00Z ‘5 enur QW3 Aq apew uogasoge-al au) jo ynses e se s-oud pus sapguenb ABlaus 1sn[pe o} pesiae. SBM (I1q L

#0°'508$

{8vv1$) (oco'L)

256183

00'0$ 0

0008 0

85'084% {000'1)

96'9Z¢ 000'Z
(Liazyl) ymy
FAOUVHD (3Isvayo3aa)

71.0av ISYIHONI
L ANIWHOVLLY
| ) L J

98'SyB'EBYS 000°19¥'ee 8L’ LEB'ERYS 000'09¥'EE

SL'184'29% 12°109'c9%

12'880'2% 0 12880'2% 0
(85°cze'08%) 000'860°S (95°cze'0ms) 000'867's
29'SEL'zT68 000°'884'2 80°926'26% 00048}
oL 188'8Y$ 000'94¢€'¢ 90'016'8+% 000'8Z8'c
INNOWY yM ANNOWY Yy

P0/€/9 3G TVNISINO $0/8Z/9 119 QIASIATYH

PO0Z INAC “HO4 1719 IDIAYIS NO d3ANTONI 38 0L
INFUWLSNraVY HINOW HORId

INIWLSNrav HOJ NOILYNV1dX3

ANINISNIAY TVLOL L3N

¥G0Z AVW (2 S381) AB1au3 jo “uag jenjoy

fB.iouz 2 samod [Bryoy [Bjo)

¥00Z "AVIN Juaugsnipy YIuow Joud
PO0Z "AVYH Iv3 01 ABiau3 ssaoxg
+002 "AvIN  AS.au3 Juaweoe|dey j0 ajeg
P00T "AVIN ABiau3 jo ojeg
:ABieuz g 1amod |2Noy
HLNOW AN3INOdWOD
IA0INY3S Tig

AR1388na TWaN.Q ‘NLLY
£Z91-€965L SWVXAL ‘STHI0AD0CIVN
£Z91£3 X0B 'O 'd

"ONI "d002 0313 SVX3l Lsv3



Unofficial FERC-Generat
ed
PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#
ocke : EL04-134-000

—LG. 9. 2C0dm= | :56PM P
NO. 944 P.2/i3

- % Entargy Services, In¢
Jet n Wy
Enter, gy 1609 Jetarson Py
Negw Craans, LA 70181
- August 4, 2004
“ East Texas Electric Cooperative, Inc.
P. 0. Box 631623
- Nacogdoches, TX 75963-1623
Attm: Mr. O'Neal Dubberly
- Enclosed is the actual power and energy bill for the service month of July 2004, as
follows:
- Power and Energy Due EAI S 182,757.42
Fuel Cost For Energy Generation (ISES, Unit 2) Due EAl § 53757224
¢ Net Amount Due EAI § 720329,66
- Also enclosed is a Pro Forma invoice specifying an Entergy invoice number and

customer nuraber.

- Please make your payment by wirc fransfer on August 19, 2004, to Entergy Arkansas,
Inc., bank account number 812276557, at Hibernia National Bank (ABA 065000090),

New Orleans, Louisiana, referencing the invoice and customer number.

call me at 504-840-2719 or email me at

-
If you have any questions, please
mmontag@entergy.com.
. I
Sincerely,
’ . i
MZO Montagnino 5
Major Accounts Billing
“ Enclosure

cc:  Mr. Brandon W. Allen (L-ENT-11B)
- Mr. Cory T. Burton (T -PKWD-3D)
Ms. Alison Douglas (L-ENT-6A)
Mr. Bruce Wilbelm (T-PKWD-3D)
- Ms. Laura Plante (L-ENT-11B)
Mr. Kurtis Castleberry (A-TCBY-40A)

=

AUG 0 9 20
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. EAST TEXAS ELEC. COOP. FOR MONTH OF: JULY 2004
P. O. BOX 631623 MAILED ON: 8/04/04
- NACOGDOCHES, TEXAS 75963-1623 DUE DATE: 8/19/04
ATTN: O'NEAL DUBBERLY
- PAGE 10OF 3

IN ACCOUNT WITH ENTERGY ARKANSAS, INC.
- P.0. BOX 52917. .
NEW ORLEANS, LOUISIANA 70152-2917
PS CUSTOMER NO. 25790

-
BILLING FOR ACTUAL POWER AND ENERGY UNDER THE POWER
- COORDINATION, INTERCHANGE AND TRANSMISSION SERVICE AGREEMENT
- SALE OF ENERGY: (1)
105,000 kWh @ $0.0138357 $1,452.75
. -
SALE OF REPLACEMENT ENERGY: (2) ‘
5,688,000 $0.0318623 $181,232.69
-
-
SUB-TOTAL $182,685.44
- CREDIT FOR EXCESS ENERGY TO ENTERGY:
ACTUAL EXCESS ENERGY PURCHASED
(4,000) KWh @ $0.015303200 ($61.21)
o (SEE CALCULATION ON PAGE 30F3)
PRIOR MONTH ADJUSTMENT (SEE ATTACHMENT 1) $133.19
-
- NET AMOUNT DUE EAI ON B/19/04 §182.707.42
- NOTES:
(1) Energy substituted by Entergy when ETEC's Unit (ISES 2) is available but not loaded.
(2) Replacement energy (includes auxiliary energy) fumished by Entergy when ETEC's
- rascurces are deficient.
w

ETECO407 .xis
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EAST TEXAS ELEC. COOP. FOR MONTH OF: JULY 2004
P, 0, BOX 631623 MAILED ON: §/06/04
NACOGDOCHES, TEXAS 75963-1623 DUE DATE: 8/21/04

ATTN: O'NEAL DPUBBERLY

PAGE20F3

IN ACCOUNT WITH ENTERGY ARKANSAS, INC.
P.O. BOX 52917
NEW ORLEANS, LOUISIANA 70152-2917

BILLING FOR ACTUAL GENERATION OF ENERGY FOR ETEC'S
PARTICIPATION SHARE UNDER THE OPERATING AGREEMENT.

INDEPENDENCE UNIT 2:
38,855,000 kwh @ §0.01383570 $537.586.12

PRIOR MONTH ADJUSTMENT (SEE ATTACHMENT 1) ($13.88)

NET AMOUNT DUE EAI ON 8/21/04 503707224

ETECO0407 xls

Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000
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EAST TEXAS ELEC. COOP. FOR MONTH OF: JULY 2004
F. 0. BOX 631623 MAILED ON: 8/06/04
- NACOGDOCHES, TEXAS 75963-1623 DUE DATE: B8/21/104
ATTN: O'NEAL DUBBERLY
PAGE 3OF 3
- IN ACCOUNT WITH ENTERGY ARKANSAS, INC.
P. 0. BOX 52917
NEW ORLEANS, LOUISIANA 70152-2917
-
- DETERMINATION OF COST OF EXCESS ENERGY TO ENTERGY ARKANSAS, INC.:
EXCESS
KWh §/KWh ENERGY COST
-
INDEPENDENGCE UNIT 2 4,000 $0.013835700 $55.34
- ADD: O&M ADDER 4,000 $0.001467500 587
TOTAL S6121
-
NOTE: THE ABOVE TOTAL IS CREDITED TO ETEC ON PAGE 1 OF 3 OF THE BILL.
-
-«
-
-
-
-
-l
-

ETECQ407 xis
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Involce: 2012336
Q PRO FORMA Invoica Date: 08/04/2004
- Page: 1
Entergy N
Entergy Arkansas Inc ADOCO
- P.C. Box 52917 Customer No: 25790
New Orleans LA 70152-2917 Payment Terms: Net 15
Due Date:
PO Refarence
Work Rgst #
[
- ) * 23t Texas Elactric Cooperative
Mr. John Butts
P O 80x 631623
Nacogdoches TX 75963-1623
- United States
- For billing questions, pleass cafl: BG6-576-7400
Lins Dascription Quantity UOM Unit Amt Net AmmmtJ
0 Sae of Enargy 100 KwWH 145215 1,452,715
-
0 Prior Menth Adustments 100 EA {13.88) (13 88}
Prior Month Adj - Fuel Cost For Energy Generation
0 Excess Enengy 100 KwH (81.21) {81.21)
- Enargy Purchased Back by Entergy Arkansas, Inc. -
0 Prior Manth Adkatments 100 EA 133.19 133.18
Prior Month Adj - Energy Sales
- o Replacament Enamgy 100 KW 181,232.89 181,232.09
0 Fual Cost - (883 2 100 WM 537.566.12 537,586.12
Fue! Cost For Engrgy Generation - ISES, Unit 2
- Subtotal: 720,329.66
Amount Bus: 720,329.66 USD
-
- .
9 PRO FORMA
- E:
Amount Dua: 720,329,668
involce: 2012336 .
Customer No: 25730 5
- Oue Date:
Amount Remitted
East Texas Elactric Cooparative
- Mr. John Butts
P O Box 831623 MAKE CHECKS PAYABLE TO:
- Entargy Arkansas Inc
P.O. Box 52817
New Orleans LA 70152-2917
-

A0OO0000000025790700000201 2336300720329661
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Robert M. Gross, Jr.,, P.E, Fax: 770 426.2203
President bobg@hgdsassociates com

Tuly 26, 2004

John P. Hurstell

Director Wholesale Transactions
Entergy

10055 Grogans Mill Road, Suite 300
The Woodlands, TX 77380

Re.  Independence Steam Electric Station — Requested Information

DW&H: 9&»-

As you know, on June 23, 2004, Entergy announced 2 plan, effective July 1, to change
the designation of the type and pricing of energy supplied to the co-owners of the ISES and
White Bluff plants by EAI when the plants are scheduled by EAI to operate below the plants’
generation capability due to system constraints, as determined by Entergy. The co-owners have
protested EAI’s plan to price certain energy, supplied from Entergy’s other resources to meet an
ISES 2 schedule, at Entergy system incremental price instead of the plant coal stockpile
equivalent price.

If the parties cannot resolve their dispute prior to EAI’s August bill for July service, then
ETEC will need additional information from EAL Along with the August bill, ETEC requests
EALI to supply the following information on an hourly basis for the July 2004 service period and
subsequent periods until the dispute is resolved:

e The average cost per ton of the coal stockpile for the Independence SES and the heat
rate o1 ihe relevant Unit [Unit#2] assuming operation ai 6u% toading dunng suiu..ir
test conditions, as specified in the Operating Agreement § 8.4.

s The amount of energy that ISES#2 was determined by Entergy to be capable of
generating (under its new procedures that take into account system constraints as well
as unit outages) and the amount of energy that ISES#2 was determined by Entergy to
be incapable of generating, broken down by categories including partial and full
outages, QF puts, AGC, TLRs, and other system constraints.

» The MW of ISES#2 generation actually scheduled and made avatlable by EAI for the
account of ETEC

» The rate EAI charged ETEC for energy scheduled and made available to ETEC by
EAI when ISES#2 was capable of generation, EAI clected not to schedule the full

1850 Parkway Place. Suite BCO Marietta, Georgra 30087 www gosassozrates com

-
Marielits GA ¢ Agstia TX * Auburs. AL * Manchesiar Ny ° Mpdi18a WP

EL04-134-000
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¢ John P. Hurstel!
S July 26, 2004
- Page 2
- capability of ISES#2, and EAI supplied some or all of the scheduled power from
other EAI resources. See Operating Agreement § 8.4.
- o The basis for the rate EAI charged ETEC, as specified directly above, in sufficient
detail to verify the charge.
- ETEC requests this information both to carry out the dispute resolution terms of the
Power Coordination and Interchange Agreement Between Entergy Arkansas, Inc. and East Texas
Electric Cooperative, Inc., Article I'V, and pursuant to the ISES Operating Agreement, Section
11.4. The Operating Agreement requires EAI to “furnish or make available with reasonable
- promptness and at reasonable times any and all other information relating to such matter.” The
termn “such matter” includes EAI’s July 1 change to the rate for under scheduling power.
- Sincerely yours,

- LA )j/zow/%

Robert M. Gross, Jr., P.E.

President
-
cc: Hugh McDonald (President, Entergy Arkansas, inc.)
William H. Burchette (via e-mail)
- John H. Butts (via e-mail)
Other Co-Owners in ISES
L
Q:\55016\118\Letters\Notice Letter to Entergy.doc
-
-
-
-
-
. -



