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ORIGINAL 
UNITED STATES OF AMERICA 

BEFORE THE 
FEDERAL ENERGY REGULATORY COMMISSION 

East Texas Electric Cooperative, Inc. ) 
Complainant ) 

v. ) ) 
Entergy Arkansas, Inc. ) 

Respondent ) 

FILED 
OFFICE OF Fit 
SECRETARy E 

SEP 1='11"33 
FED ":,, 

Docket No. EL04- / -000 

COMPLAINT REQUESTING FAST TRACK PROCESSING 
AND MOTION FOR SUMMARY DISPOSITION 

Pursuant to Sections 201, 206 and 306 of  the Federal Power Act, 16 U.S.C. 

§§ 824b, 824c and 825e and Rule 206 of  the Commission's Rules of  Practice and 

Procodure, 18 C.F.R. § 206, East Texas Electric Cooperative, Inc. ("ETEC') submits this 

complaint against Entergy Arkansas, Inc. ("Entergy Arkansas" or "EAI") and a request 

for fast track processing. Pursuant to Rule 217, 18 C.F.R. § 217, ETEC also moves for 

summary disposition of  this matter. As demonstrated by Entergy Arkansas's recent bill 

to ETEC and as explained below, Entergy Arkansas has refused to honor the terms of  its 

agreements with ETEC on file with the Commission. As a result, ETEC has suffered an 

immediate, substantial and unauthorized rate increase. 

Under the terms of  an operating agreement between the co-owners of  the coal- 

fired Independence Steam Electric Station ("ISES"), EnWtgy Atkaasas provides other co- 

owners such as ETEC substitute energy when, because of  Entergy's system dispatch, the 

Station provides the co-owners less than their conlracted-for share of  ISES-generated 

power. The agreement specifies that the rate charged for the substitute energy will be 

based upon the cost of  fuel used to power ISES. In 2003, that rate was 14 mills/kwh. On 



Jnofficial FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 

June 23, 2004, Entergy Arkansas announced that, beginning July 1, 2004, the co-owners 

will be charged for substitute energy at a rate equal to the Entergy System's incremental 

cost plus 10 percent. In 2003, that rate was 51 mills/kwh. Entergy Arkansas has 

tendered a July bill to ETEC. That billing shows that Entergy Arkansas now charges 

ETEC far more for ISES subslitute energy than the co-owners' agreement specifies. The 

cost to ETEC of Entergy Arkansas's breach of the Operating Agreement is an estimated 

$96,776 for July and $1,444,837 over the next year. 

ETEC requests the Commission: (1) find that Entergy Arkansas's re-pricing of 

substitute energy violates the express terms of the agreement and the filed rate doctrine; 

and (2) order Entergy Arkansas to charge ETEC only the rate as set out in the agreement 

and filed at the Commission. In addition, because one of the purported bases for Entergy 

Arkansas increasing rates for substitute energy is an Entergy Arkansas response to the 

mis-aUocation of PURPA Qualified Facility power purchases among Entergy Arkansas 

and other Entergy affiliates under the terms of the Entergy System Agreement, the 

Commission should institute an investigation of the Entergy companies' apparent 

violation of the Entergy System Agreement. 

None of the issues presented in this case are pending in an existing Commission 

proceeding or a proceeding in any other forum in which ETEC is a party. Entergy 

Arkansas's new claims concerning the ramping up of independent power prodacer 

generation without compensation to Entergy are related to Energy claims raised in the 

June 1, 2004 filing of Entergy Services, Inc., Docket No. ER04-901-000. See Entergy 

Services, Inc., 108 FERC ¶ 61,107 (2004) (setting Entergy's request for a new Generator 
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Regulation Service for hearing, held in abeyance pending settlement discussions). ETEC 

is not a party in that case. 

I. COMMUNICATIONS 

All written communications regarding this petition should be addressed to the 

following individuals who should be placed on the official service list. 

William H. Burchette 
A. Hewitt Rose 
John H. Conway 
Brickfield Burchette, Ritts, & Stone, P.C. 
1025 Thomas Jefferson St., N.W. 
Eighth Floor, West Tower 
Washington, DC 20007 
202-342-0800 voice 
202-342-0807 fax 
hrose~,bbrslaw.com 
j conway(~,bbrslaw.com 

I!. PARTIES 

A. East Texas Electric Cooperative, Inc. 

Bob Gross 
Wayne Miller 
GDS Associates, Inc. 
1850 Parkway Place 
Suite 720 
Marietta, GA 30067 
770-425-8100 
770-426-0303 
bob. grossl(~,,gdsassoc.com 
wayne.miller~gdsassoc.com 

ETEC is a non-profit generation and Wansmission rural electric cooperative 

corporation organized under the laws of the State of Texas. ETEC has three generation 

and transmission members: Tex-La Electric Cooperative of Texas, Inc., Northeast Texas 

Electric Cooperative, Inc., and Sam Raybtma G&T Cooperative, Inc. The three G&T 

members resell power purchased from ETEC and from other power supply resources to 

their member dislaibution cooperatives which resell that power to their end use customers 

located in East Texas and Southwestern Louisiana. 

B. Enter~  Arlamsas, Inc. 

Entergy Arkansas is an investor-owned elec~c utility organized under the laws of 

the State of Arkansas. As a wholly owned subsidiary of Entergy Corporation, it is a 
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signatory of  the Entergy System Agreement and part of  the Entergy system-wide conlrol 

a r e a .  

!11. BACKGROUND 

A. The Underlying Agreements  

ETEC is a co-owner with Entergy Arkansas and others I o f  the Independence 

Steam Electric Station ("ISES") located in Newark, Arkansas. ISES consists of  two coal- 

fired electric generating plants, ISES I and ISES 2. ETEC owns 60 MW (a 7.13% share) 

o f  the 842 MW of  net rated capability in the ISES 2 plant. Wayne M. Miller Affidavit at 

§ 7, included at Attachment I. 

ISES is connected to the Entergy Arkansas transmission system and operated 

within the Entergy control area. ETEC transfers 31 MW of  capacity and energy from its 

share o f  ISES 2 over the Entergy system into the AEP-West-SPP control area to serve 

ETEC loads located on the Southwestern Electric Power Company system, and transfers 

29 MW of  capacity and energy from its share o f  ISES 2 under its network transmission 

agreement with Entergy to serve ETEC loads located on the Entergy Gulf States system. 

/d. 

Three contracts govern ETEC's ownership share of  ISES: 

(1) Independent Steam Electric Station Ownership Agreement, as m e n d e d  
("ISES Ownership  Agreement") .  The agreement among all the ISES co- 
owners defines the project assets and sets forth the sale of  aasets, consln~tion, 
inspection, party representations, and further particular agreements. The 
agreement is not on file with the Commission. A copy of  the agreement is 
included as ARachment A. 

I The other co-owners are the Arkansas Electric Cooperative Co~oration; City of Conway, 
AAansas; City Water and Light Plant of the City of Innesboro, Arkansas; Entergy Mississippi, Inc.; 
Entergy Power, Inc.; City of Osceloa, Arkansas; and City of West Memphis, Arkansas. 
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(2) Independence Steam Electric Station Operating Agreement (November I, 
2000) ("ISES Operating Agreement"). The agreement among all the ISES 
c.o-owners establishes Entergy Arkansas as the operator o f  the plant, provides 
for payment of  the cost of  operation including fuel, and sets forth the sharing 
and scheduling of  energy of  the plant. Entergy filed the most recent version 
of  the agreement at the Commission in Docket No. ER02-277-000. 2 A copy 
of  the agreement is included as Attachment B. 

(3) Power Coordination and Interchange Agreement (October 22, 1998) 
("ETEC PCITA"). The agreement between Entergy Arkansas and ETEC 
provides for operation and scheduling specific to ETEC, billing, and an 
Entergy Arkansas/ETEC Operating Committee. Entergy Services, Inc. filed 
the agreement at the Commission in Docket No. ER99-634-000. A copy of  
the agreement is included as Attachment C. 

On February 26, 1998, ETEC purchased its 60 MW ownership interest in ISES 2 

fTom Entergy Power, Inc., a co-owner of  ISES 2, pursuant to an Ownership Interest 

Purchase Agreement. 3 ETEC's purchase constitutes payment for its Ownership Share of  

ISES 2 capacity costs. Pursuant to the ISES Operating Agreement § 4, ETEC also pays 

its Ownership Share of  the cost of  operating the ISES. In return for these ownership and 

operating cost payments, Entergy Arkansas makes ETEC's Ownership Share of  ISES 2 

capacity and energy available to ETEC. 

The ISES Operating Agreement designates Entergy Arkansas as the Operator o f  

the planL The Operator is "responsible for management, cont~'ol, operation and 

maintenance" of  ISES. ISES Operating Agreement § 2.10. As Operator, Entergy 

Arkansas "shall have sole respons~ility and authority, to be discharged in a prudent 

manner in accordance with good utility practices, for the management, control, operation 

and maintenance of  ISES." ISES Operating Agreement § 3.1. In the exercise of  that 

2 Entergy added ETEC as a co-owner of ISES 2 by Amendment A to the ISES Operating 
Agreement filed on May 27, 1999 in Docket No. ER99-3068-000. The Conmlission approved the addition 
by a June 25, 1999 Letter Order. 

3 As a result, the ISES Ownership Agreement was not amended. 
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authority, Entergy Arkansas acts as the co-owner's agent with an attendant fiduciary duty 

to operate the plant in the best interests of co-owners. ISES Operating Agreement § 3.2. 

In general, each co-owner is entitled to its Ownership Share of net capacity and 

energy of their unit at any given time. ISES Operating Agreement § 8.1. Also, Entergy 

Arkansas, after consultation with other co-owners, must dispatch the ISES on a best 

efforts basis "to meet the different requirements of Participants [co-owners] in each Unit 

for the optimum utilization by each Participant in each Unit of its Ownership Share in 

such Unit." ISES Operating Agreement § 8.4. ISES is a low-cost coal plant that was 

designed to be and is ordinarily operated by Entergy Arkansas as a base load power 

supply resource for all ofthe plant's co-owners. Miller Affidavit at § 7. 

Operating Agreement § 8.4 recognizes that, nevertheless, at certain times, Entergy 

Arkansas may elect to dispatch ISES at less than its full capability due to Entergy system 

needs. In such circumstances, Entergy Arkansas must make up for the reduced dispatch 

of the ISES with energy from such Entergy Arkansas resources as Entergy Arkansas 

chooses and price the substitute energy4 to the other co-owners at an ISES coal stockpile 

equivalency rate: 

In certain circumstances where EAI may, for its overall system 
requirements, elect not to schedule generation from either or both of the 
Independence Unit No. 1 or Independence Unit No. 2 of ISES when either 
such Unit is capable of generation, EAI shall schedule and make available 
to the Participants who have Ownership Shares in any Unit not so 
scheduled an amount of energy from other of its resources in accordance 
with the requirements of such Participants equal to each Participant's 
Ownership Share of the net capability of the Unit not so scheduled at the 
time of the election of EAI not to schedule generation from such Unit. In 
such event, energy shall be paid for on the basis of  the average cost per 

* Opiat ing Agreem~t  § 8.4 does not IXovidc a term for this energy. Entcrgy's bills appear to 
account for this energy unckn" the term "Sale of  Energy: (1)." Miller Affidavit at §§ 10 & 14. For the 
proposes of  this Complaint, ETEC has chosen the functional term *'substitute energy." 
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ton of  the coal stockpile for the ISES and the heat rate of the relevant Unit 
assuming operation at 60% loading during summer test conditions. 

Operating Agreement § 8.4 (emphasis added). In other words, if  ETEC schedules 29 

MW in an hour, but Entergy Arkansas dispatches the ISES such than only 20 MW of  

ISES capacity and energy are generated for ETEC, then Entergy Arkansas must make up 

the 9 MW from its resources and sell that 9 MWH of  substitute energy to ETEC at an 

ISES coal stockpile equivalency price. In the past, Entergy Arkansas has applied § 8.4 of  

the Operating Agreement to sell ETEC substitute energy at the ISES coal stockpile 

equivalency price. Miller Affidavit at §§ 6 and 24. 

B. Events Leading To The Complaint 

On June 23, 2004, in a phone call to ETEC's Engineering consultant Bruce 

Walter o f  GDS Associates, Inc., 5 Mr. Kurt Castleberry, director of  wholesale sales at 

Entergy Arkansas, announced that, effective July 1, 2004, Entergy Arkansas would no 

longer supply ETEC substitute energy whenever Entergy re-dispatched ISES 2 to reduce 

the output of  the unit for Entergy system constraints. Miller Affidavit at § 18. As 

Entergy Arkansas explained in subsequent  phone calls and at a c o - o w n e r  meeting on July 

9, 2004, rather than follow its long-standing past interpretation and application of  

Operating Agreement § 8.4, Entergy Arkansas now would charge ETEC for "replacement 

energy," in substitute energy situations, priced at the Entergy system's incremental cost 

plus I0%. 6 Miller Affidavit at §§ 6 & 24. The only exception to Entcrgy Arkansas's 

unilateral elimination of  substitute energy priced at the ISES coal pile equivalency cost 

s GDS Associates, Inc. is a consulting fLem for ETEC. 

6 "Replacement energy" is not a term in any of Ente~gy Arkansas's co~tracts with ETEC, but rather 
is an undefined term found in Entergy's bills to ETEC. Miller Affidavit at § 15. 
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would be when Entergy Arkansas reduced ISES 2 generation in order to import economy 

energy. Id. at § 21. 

In post-June 23 phone calls and at the July 9 meeting, Entergy Arkansas laid out a 

partial rationale for its decision to re-price substitute energy. Id. at §§ 19-24. According 

to Entergy Arkansas, the purchases of power by affiliates Entergy Louisiana, Inc. ("ELI") 

and Entergy Gulf States, Inc. ("EGI") from Qualified Facilities ("QFs") under the Public 

Utility Regulatory Policies Act have greatly increased in the last two years. In order to 

buy the QF power, Entergy Arkansas claimed that Entergy Services, Inc. ("ESI"), the 

operator of the Entergy control area, has had to reduce the dispatch of Entergy system 

generation units that have automatic generation control ("AGC"). Entergy Arkansas 

maintained that QF power purchases have increased to the point where ESI must now 

reduce the dispatch of Entergy base load coal units with AGC, including specifically the 

ISES plant. 

Further, under the Entergy System Agreement (included in relevant part at 

Attachment D), Entergy Arkansas, which is short on power supply due to lowered 

generation dispatch, must buy power from ELI and EGI, which are long on power supply, 

at the average Entergy pool incremental cost. 7 At times Entergy Arkansas may still be 

long on power supply despite the lowered generation, but, in those cireurnstances, 

Entergy Arkansas could not sell as much energy to its affiliates that are short and thus 

7 Though not descn'bed by Entergy Arkamas, Entergy Arkamas apw, ars to rely on Entergy Sy~em 
Agreement § 4.08, which provides for inter-operating company lx~chases of  energy due to Entergy tystem 
economic dispatch. Entergy System Agreement, Service Schedule MMS-3 applies to the exchange of  
electr/c energy among the companies. Section 30.08 of  MMS-3 provides for rates for such sales at varioos 
rates deponding on the nature of  the reanurce. The rate for a sale in an hottr can be expressed as a single 
rate based on the average weighted sales in that hour from parfcular resources. Ente~D,'s inter system 
sales in an hour lake place only after an Entergy operating c o m p a n y ' s  resources are allocated m serve the 

operating Company's load. Thus, Entergy's inter-system rate is not based on a lrue Entergy incremental 
cost, but rather on an average Entergy pool incremental cost. 

8 
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would suffer an opportunity cost equal to the Entergy Arkansas incremental cost. 

Entergy Arkansas further explained that, if Entergy Arkansas must buy energy at the 

average Entergy pool incremental cost (or forgo sales at Entergy Arkansas' incremental 

cost), due to ELI and EGI purchases of QF power, then so too must the co-owners of 

ISES. Accordingly, Entergy Arkansas now interprets the ISES Operating Agr~'ment to 

allow Entergy Arkansas to charge for substitute energy as if it were replacement energy 

priced at Entergy's system incremental cost plus 10%. 

In a September 2, 2004 meeting with ETEC, however, EAI shiRed its economic 

rationale for repricing substitute energy. Miller Affidavit at § 20. EAI argued that the 

most important cause of Entergy system problems were independent power producers 

CIPPs '') ramping up to serve IPP block power sales and thereby forcing EAI to back 

down its generation to accommodate the ramp up of IPP generation, all without 

compensalion to EAI. EAI further vaguely argued that co-owner Arkansas Electric 

Cooperative Corporation and ETEC power schedules were a major cause of Entergy 

system problems. Regardless of the precise mix of rationales, Entergy Arkansas argued 

that these Entergy system problems allow Entergy Arkansas to charge for substitute 

energy as if it were replacement energy priced at Entergy's system incremental cost plus 

10°/o. 

Entergy's m-pricing of "substitute energy" would result in significant economic 

damage to ETEC. The ISES coal stockpile equivalency price for substitute energy was 

14 mills/kwh in 2003. Miller Affidavit at § 25. The Ent~gy ~tstem incr¢mental cost 

plus 10% price for replacement encrgy was 51 mills/kwh in 2003. Id. The cFfff~-ncc 

between an Entergy Arkansas-preferred 51 mill rate and the contract-specified 14 mill 

9 
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rate applied to ETEC purchases of substitute energy in 2003 would cost ETEC an 

estimated $1,~4,837 a year. Id. The overcharge for July 2004 is an estimated $96,776. 

Id. at §§ 27-29. 

ETEC protested Entergy Arkansas's decision and, twice, in writing, sought 

dispute resolution under the dispute resolution terms of the ISES Operating Agreement 

and the ETEC PCITA. The letters making that request are included in Attachments E and 

G. Entergy Arkansas responded to the first letter by dismissing the request out of hand, 

see Attachment F, and never responded to the second letter. Entergy Arkansas held a 

fi'uitless meeting of chief executive officers of the co-owners on August 10, another 

fi'uitless meeting of the ISES co-owners on August 27, and a fruitless meeting of ETEC 

and EAI representatives on September 2. 

In anticipation of the July bill, on July 26, 2004, ETEC's consultants asked 

Entergy Arkansas to provide data for July and subsequent periods in order to be able to 

accurately determine the amount ETEC was over billed for substitute energy. Miller 

Affidavit at § 27 and Attachment 3. The ISES Operating Agreement § 11.4 also requires 

Entergy Arkansas to furnish that data. To date, Entergy Arkansas has not responded to 

that request. 

On August 19, 2004, ETEC exercised its contractual right under the PCITA, 

Appendix A, Article IV, § 1, and, givan Entergy Arkansas's refusal to supply adequate 

billing data, withheld payment of ETEC's best estimate of the amount it was over billed 

for substitute energy. ETEC's letter to ESI explaining its actions is included in 

Attachment H. 

10 
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IV. COMPLAINT 

A. Entergy Arkansas's Unilateral Decision To Re-Price Substitute 
Energy Breaches The ISES Operating Agreement § 8.4 

ISES Operating Agreement § 8.4 unambiguously applies to the under dispatch of 

ISES due to Entergy system requirements, including the purchase of QF power by 

Entergy operating companies and IPP scheduling practices. In such circumstances, ISES 

Operating Agreement § 8.4 unambiguously sets the rate for Entergy Arkansus's supply of 

substitute energy at a coal equivalency price, not the Entergy system incremental cost 

plus 10%. Entergy Arkanses's argument that it does not "elect" to lower the dispatch of 

ISES when Entergy operating companies buy QF power or IPP's inaccurately schedule 

their generation is without foundation. Where, as here, a contract is unambiguous, the 

Commission should enforce the terms of the agreement. 

1. ISES Operating Agreement § 8.4 Unambiguously Applies To 
All Of ESI's Reduced Dispatch Of ISES For Entergy System 
Requirements, Including EG! And ELI*s Purchase Of QF 
Power and IPP Scheduling of Their Generation 

Operating Agreement § 8.4 applies, without qualification, to "circumstances 

where EAI may, for its overall system requirements, elect not to schedule generation 

from either or both of the Independence Unit No. 1 or Independence Unit No. 2 of 

Independence SES when either such Unit is capable of generation." When ESI chooses 

to reduce the dispatch of ISES so that IPPs can ramp up their generation or ELI and EGI, 

and to a lesser extent, Entergy Arkansas, can buy QF power, Entergy is, without question, 

satisfying Entergy's overall system requirements. 

The ISES Operating Agreement § 8.4 provides that, if Entergy does not fully 

dispatch an otherwise capable ISES plant, then the amount of energy scheduled by a co- 

owner, up to that co-owner's Ownership Share, will still be provided by Entergy 

11 
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Arkansas to co-owners from other Entergy Arkansas resources. The point of  such a 

provision is that the co-owners were buying a dependable power supply resource, subject 

only to the risk of  the unit's forced outage. 

The reason for the particular language of  ISES Operating Agreement § 8.4 is that 

the co-owners were not willing to assume the risk of  Entergy dispatching ISES at less 

than what ISES was capable of  generating. They specifically provided that, if  ISES could 

generate, then the co-owners were to receive their ISES Ownership Share of  capacity and 

energy from ISES and other Entergy Arkansas resources as necessary. 

Section § 8.4 should be contrasted with situations where ISES is not capable of  

generation due to a planned or forced outage. In those situations, PCITA, Appendix A, 

Article Ill, §§ 3 and 5 provide for ETEC schedules to be cut and the unit to be deemed 

not available. In these circumstances, ETEC has separate provisions to obtain emergency 

and backup power for its loads located remote from ISES. Miller Affidavit at § 7. ETEC 

is not obliged to buy power from Entergy Arkansas at any price when ISES is 

unavailable, ld. at § 15. 

As of  July l, 2004, Entergy Arkansas has begun treating ISES when it is 

dispatched at less than its capability as if lSES was incapable of  generation, and, contrary 

to the provision of  the PCITA, Entergy Arkansas demands a non-existent contractual 

right to charge ETEC at a rate that is not provided for in the Entergy Arkansas/ETEC 

contracts. 

12 
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2. Entergy Arkansas's Claim That It Never "Elects" to 
Reduce The Dispatch of ISES For Entergy System 
Requirements Except When Entergy Arkansas 
Imports Economy Energy Has No Basis 

Entergy Arkansas has argued to ETEC that when Entergy operating companies 

import QF power or accommodate the ramp up of IPP power by reducing the dispatch of 

Entergy system generation, Entergy Arkansas does not "elect" to reduce the dispatch of 

ISES, but rather is "forced" to reduce that dispatch and so ISES Operating Agreement 

§ 8.4 does not apply. Miller Affidavit at § 21. The argument is wrong for four reasons. 

First, Entergy Arkansas's new interpretation ISES Operating Agreement § 8.4 is 

so broad that it lines out that provision. The QF power import or IPP ramp up situation is 

no different than ifEGI was to suffer a transmission constraint resulting in a redispatch of 

the Entergy system. The situation is no different than if Entergy Arkansas was to add a 

low-cost generator on its system resulting in a long-term redispatch of Entergy 

generation. In short, the QF or IPP situation is just one of dozens of possible reasons 

why Entergy may choose, in the exercise of its best engineering judgment, to reduce the 

dispatch of a coal plant capable of generating and ordinarily operated as a base load plant. 

Reduced to essentials, Entergy Arkansas's argument is that, with the exception of 

economy energy imports, Entergy Arkansas never "elects" to reduce the dispatch of ISES 

for Entergy system requirements, but rather those system requirements "force" Entergy 

Arkansas to act. Though Entergy Arkansas's principle complaints to ETEC is about 

imports of QF power and the ramp up of IPP power, Entergy Arkanses's remedy is to 

eliminate substitute energy and its coal equivalency price for a/l instances of reduced 

ISES dispatch for Entergy system requirements except for imports of economy energy. 

Miller Affidavit at § 24. 

13 



Jnofflclal FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 

An interpretation of  a contract that would effectively eliminate a portion of  the 

contract is not favored under the law. See Gar'za v. Marine Transport Lines, Inc., 861 

F.2d 23, 27 (2d Cir. 1988) (rejecting Dislxiet Court contractual interpretation that would 

render one of  two "red letter" clauses superfluous or meaningless); Fortec Constructors 

v. United States, 760 F.2d 1288, 1292 (Fed. Cir. 1985) ("an interpretation that gives a 

reasonable meaning to all parts o f  the contract will be preferred to one that leaves 

portions of  the contract meaningless"); Seminole Electric Cooperative, Inc. v. Florida 

Power & Light Co., 53 FERC ¶61,026 at 61,102 (1990) (rejecting FP&L's contract 

interpretations that would render a sentence "surplus" and three other sentences a 

"nullity"). 

Second, throughout the h'Lstory of  Entergy Arkansas's performance with respect 

ETEC from October 1, 1999 up to July 1, 2004, Entergy Arkansas had never applied or 

interpreted § 8.4 in the fashion it does now, a point Entergy Arkansas acknowledges. 

Miller Affidavit at § 22 and 24. In the past, Entergy had provided "surplus energy" sold 

at the ISES coal equivalency rate when ISES was backed down for Entergy system 

constraints. Id. at §§ 6 & 24. A party's own interpretation of  a provision by its long- 

standing performance o f  that provision is telling evidence o f  what the parties intended so 

long as that interpretation is not contrary to the words of  the contract. See Seminole 

Electric Cooperative, Inc. v. Florida Power & Light Co., 53 FERC ¶61,026 

(1990)(rejecting FP&L's new interpretation of  a clause of  an interconnection contract as 

allowing it to charge for system O&M costs instead of  project-specific O&M costs, since 

FP&L's new interpretation was contrary to FP&L's prior course of  conduct under the 

14 
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contract). Entergy Arkansas's prior course of performance of § 8.4 belies its new 

interpretation of§ 8.4. 

Third, Entergy Arkansas wrongly looks to its own state of mind when it focuses 

on the word "elects" in § 8.4 instead of looking to the state of the Entergy system when 

the ISES plant is dispatched at less than its capability for reasons of Entergy system 

requirements. The assumption of § 8.4 was that Energy Arkansas, in the exercise of 

"good utility practice," would find times where it needed to dispatch ISES at less than its 

capability even though ISES was ordinarily dispatched first as a base load plant. ISES 

Operating Agreement § 3.1 specifically provides that Entergy Arkansas would perform 

its Operator duties using "good utility practice," while ISES Operating Agreement § 8.4 

provides that Entergy Arkansas would seek to meet the requirements of co-owners "for 

the optimum utilization by each" co-owner. These actions necessarily come within the 

scope of the word "elects." Entergy Arkansas's election of particular dispatch levels of 

ISES at less than its capability was expected to be part of Entergy Arkansas's normal and 

proper operating procedure. Entergy Arkansas, by contrast, insists that its election of 

particular dispatch levels pursuant to good utility practice and normal and proper 

operating procedure is now something that it is "forced" to do. 

Entergy Arkansas's artificial distinction ignores the expected and contracted-for 

operation of an electrical system. Control area operators make choices subject to general 

guidelines. There is more than one choice that can satisfy a "good utility practice" 

guideline. Whatever that choice, Entergy Arkansas is oblisated to supply surplus energy 

to the ISES co-owners so long as ISES was capable of generating at levels higher than the 

Entergy Arkansas choice of dispatch level. 

15 
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Fourth, Entergy Arkausas's willingness to continue its practice of  pricing surplus 

energy at the coal equivalency price in the case of  economy energy imports is a telling 

admission that Entergy Arkansas seeks an unauthorized unilateral amendment of  § 8.4. 

That section does not distinguish economy energy imports from other situations where 

Entergy Arkansas elects to reduce the dispatch of lSES for Entergy system requirements. 

Limiting § 8.4 to economy energy imports rewrites and drastically limits the co-owners 

bargained for rights encompassed in that section. 

3. ISES Operating Agreement § 8.4 Unambiguously 
Sets The Rate For Entergy Arkausus's Supply Of 
Substitute Energy At A Coal Equivalency Price 

ISES Operating Agreement § 8.4 is unambiguous on the rate Entergy Arkansas 

must charge for ISES substitute energy when it choose to dispatch ISES at less than its 

capability for Entergy system requirements: "energy shall be paid for on the basis o f  the 

average cost per ton of  the coal stockpile for the Independence SES and the heat rate of  

the relevant Unit assuming operation at 60% loading during summer test conditions." 

This rate is the cost of  operating ISES in an hour, disregarding the long-term ISES 

capacity and operating costs. Miller Affidavit at § 10. 

The choice of  this particular rate was no accident. The ISES co-owners fully pay 

for their Ownership Shares of  ISES with their ownership purchase and operating cost 

payments. When ISES is capable of  generation, the co-owners contracted to receive the 

full amount of  their schedules for ISES power at the ISES price. If  Entergy Arkansas 

chooses to import power that is cheaper than ISES power, then Entergy Arkansas is flee 

to do so, but the ISES co-owners will continue to pay the ISES price. If  Entergy 

Arkansas chooses to import power that is more expensive than ISES power, then Entergy 

Arkansas is free to do so, hut the ISES co~wners will continue to pay the ISES price. In 
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either circumstance, the co-owners have a contracted-for right to receive ISES-priced 

power up to their Ownership Share regardless of Entergy's overall system requirements 

and the resultant dispatch of ISES. 

Operating Agreement § 8.4 makes no distinction between economy and non- 

economy reasons for reduced dispatch for overall Entergy system requirements. That 

section does not provide for any price but the coal equivalency price for Entergy 

Arkansas's election to reduce dispatch of ISES for overall Energy system requirements, 

be they economy or non-economy. 

4. The Commission Should Enforce The Plain 
Language Of Operating Agreement § 8.4 

Entergy Arkansas has decided that its ISES co-owners no longer have a right to 

receive ISES-priced power up to their Ownership Shares. Now, whenever Entergy 

Arkansas chooses to dispatch ISES below its capability for reasons other than energy 

economy energy imports, it will charge a price higher than the ISES price. Entergy 

Arkansus's new rate for this substitute energy is the Entergy system incremental cost plus 

10%; that is, the cost oftbe highest-cnst gas-fired units on the Entergy system plus more. 

As the Commission has said repeatedly, "[w]hen presented with a dispute 

concerning the interpretation of a contract, the Commission looks first to the contract 

itself, and only if it cannot discern the meaning of the contract f~om the language of 

contract will it look to exlzinsic evidence." Cinergy Services, Inc., 94 FERC ¶ 61,146 

(2001) (omitting citations). The Commission can determine that Entergy Arkansas has 

breached the ISES Ope~'ating Agreement from the plain language of that document and 

the facts of this Complaint. The plain language of ISES Operating Agreement § 8.4 is 
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unambiguous and is not reasonably susceptible to a different construction than that 

provided above, s 

Because the plain language of ISES Operating Agreement § 8.4 is unambiguous, 

it should be enforced. See City o f  Lebanon v. Cincinnati Gas & Electric Co., 62 FERC 

¶ 61,056 (1993) (enforcing a Power Supply Agreement referencing an unambiguous tariff 

provision and awarding refunds with interest for charges assessed not in accord with the 

tariff). 

B. Entergy Arkansas Has Decided To Charge A Rate For Substitute 
Energy That Is Not Found In Its Contract With ETEC And Is Not 
Filed At The Commission In Violation Of Filed Rate Doctrine 

The new rate of Entergy's system incremental cost plus 10% rate is not found 

anywhere in § 8.4 of the ISES Operating Agreement nor anywhere else in the Operating 

Agreement. The only mention of Entergy's system incremental cost is in the ETEC 

PCITA, Appendix A, Article IV, § 4 which applies when ISES is not running but still 

requires Plant Energy. PCITA, Appendix A, Article II, § 7 (defining Plant Energy). In 

that circumstance, ETEC is obliged to supply the Plant Energy from its resources or by 

purchases of Plant Energy from Entergy Arkansas at a price "based on the cost of 

Entergy's System Incremental energy plus an adder often percent (10%)." This section 

plainly does not apply when ESI reduces the dispatch of the still running ISES plant in 

order for Entergy operating subsidiaries to receive QF energy or to accommodate IPP 

As stated in Ameren Services Company v. FERC, 330 F.3d 494, 499 (D.C. Cir. 2003): 

A contract is ambiguo~ ff it is "'reasonably m~u:cptible of di~er~nt c.on.~mct~om 
interpretat~ns.'" Consol. Gas Transmission Corp. v. FERC, 771 F.2d 1536, 1544 (D.C. 
Cir. 1985) (quoting Lee v. Flimkote Co., 593 F.2d 1275, 1282 (D.C. Cir. 1979)), not 
simply "because the parties latter disagree on its meaning, " Bennett Enters., Inc. v. 
Domino "s Pizza, Inc. 45 F.3d, 497 (D.C. Cir.), cert. denied, 516 U.S. 863, 116 S.Ct. 174, 
133 L.Ed.2d 115 (1995). 
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ramping of  power. Entergy Arkansas has never maintained that it was applying this 

section in assessing its higher rate for substitute energy. 

Indeed, the higher rate that Entergy Arkansas now demands is not found in any of  

Entergy Arkansas's contracts with ETEC. Nor is any such rate applicable to ETEC on 

file at this Commission. Thus, under the filed rate doctrine, Entergy Arkansas has no 

legal right to charge ETEC a rate based on Entergy system incremental cost. 

As the Supreme Court observed in Montana-Dakota Utilities Co. v. Northwestern 

Public Service Co. 341 U.S. 246, 251 (1951), under the filed rate doctrine, neither the 

utility nor the customer can claim a rate "as a legal right that is other than the filed rate, 

whether fixed or accepted by the Commission, and not even a court can authorize 

commerce in the commodity on other terms." The filed rate doctrine overlaps with the 

prohibition of  retroactive rates, but also applies more broadly to departures from current 

tariff rates for cm'rent service. See Associated Gas Distributors v. FERC, 898 F.2d 809 

(D.C. Cir. 1990)(per cur/am). That is the case here. 

Entergy Arkansas's rate increase runs counter to the very purposes of  the filed 

rate doctrine. The purposes of  the filed rate doctrine are, first, "'preservation of  the 

agency's primary jurisdictions over reasonableness of  rates and the need to insure that 

regulated companies charge only those rates of  which the agency has been made 

cognizant.'" Arkansas Louisiana Gas Co. v. Hall, 453 U.S. 571,577-78 (1981) (quoting 

City o f  Cleveland v. FPC, 525 F.2d 845, 854 (D.C. Cir. 1976)). Second, "wholesale 

purchasers of  electricity cannot plan their activities unless they know the cost o f  what 

they are receiving, particularly if  they are retailers, who must calculate their appropriate 

resale rates...." Electrical District No. I I,. FERC, 774 F.2d 490, 493 (D.C. Cir. 1985). 
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Entergy Arkansas is providing a Commission jurisdictional service but has decided to 

charge for that service a rate not on file with the Commission, thus unden'nining the 

Commission's ability to regulate. Further, Entergy Arkansas's new rate seriously 

disrupts the ability of the ISES co-owners to plan their activities, since, on seven days 

notice, Entergy Arkansas informed its ISES co-owners that they would now pay an 

estimated 51 mills/kwh for energy that was previously costing them 14 mills/kwh. The 

ISES co-owners had every right to believe that they would be paying the relatively stable 

and predictable coal equivalency price and not the exlraordinarily high and variable 

Entergy system incremental cost plus 1 (F/o. 

C. Entergy Arkansas And Its Affiliates Are Violating 
The Entergy System Agreement With Respect To 
Entergy's Allocation Of Purchases Of QF Power 

Under the terms of the Entergy System Agreement, the Entergy Operating 

Committee appears to be over allocating QF power purchases to EGI and ELI, while 

under allocating QF power purchases to Entergy Arkansas. The result is that Entergy 

Arkansas appears to be paying for power at a high Entergy pool incremental cost instead 

of buying substantially cheaper QF power. With Entergy Arkansas cross subsidizing EGI 

and ELI, Entergy Arkansas now seeks to make up part of that cost by overcharging its 

coal plant co-owners. 

The Entergy System Agreement § 30.07 specifies the terms for allocating QF 

power purchases among the Entergy operating companies: 

The Operating Committee shall have the authority to allocate such energy 
to one or more Companies or to determine that the energy is for the use, 
and at the expense of, the Company making the purchase from Such 
Source in accordance with FERC Opinion Nos. 246 and 246-A. 
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Opinion Nos. 246 and 2 4 6 - A  9 held that the Entergy Operating Committee has discretion 

to allocate QF capacity among the Entergy operating companies, 

[but that] discretion is not absolute. That discretion must be exercised in a 
manner consistent with the principle underlying the Commission's 
avoided cost rule; that is, that purchasing utilities and their customers 
should be in substantially the same financial position as they would have 
been in had the qualifying facility output not been purchased. 

34 FERC at 61,641. 

The Entergy Operating Committee appears to be violating Entergy System 

Agreement § 30.07 by under allocating QF power purchases to Entergy Arkansas such 

that Entergy Arkansas's customers (specifically ISES co-owners paying for substitute 

energy) are not in substantially the same financial position as they would have been in 

had the qualifying facility output not been purchased. Entergy Arkansas appears to be 

seeking to make its ISES co-owners subsidize EGI and ELI. Miller Affidavit at §§ 22- 

24. 

Opinion No. 246 authorizes a complaint about the allocation of QF power 

purchases within the Entergy system: "If, in the context of a specific ease, it is alleged 

that the Operating Committee's allocation does not result in just and reasonable rates, the 

issue maybe revisited in a proceeding under section 206 of the Federal Power Act." 33 

FERC at 61,792. The Operating Committee's allocation of QF purchases may result in 

unjust and unreasonable rates and appears to be the principle reason for Entergy 

Arkansas's attempt to re-price ISES under dispatch energy. Thus, ETEC requests the 

Commission, in resolving ETEC's Complaint as to the unauthorized rate increase for 

substitute power, revisit the QF power allocation issue. 

9 Middle South Services, Inc., 33 FERC ¶ 61,408 at 61,791-92 (1985) (Opinion No. 246); rhr'g 
granted in part, 34 FERC ¶ 61,342 at 61,Otl (1986) (Opinion No. 246-A). 
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D. Entergy Arkansas is Violating Its Fiduciary Duty to ETEC 

Entergy Arkansas is an agent for the other co-owners of ISES. ISES Operating 

Agreement § 3.2. As that agent Entergy Arkansas owes a fiduciary duty to the co-owners 

to operate, dispatch, and bill for under dispatch energy in a fair and equitable manner. 

This fiduciary duty is also explained in ISES Operating Agreement § 8.4's requirement 

that Entergy Arkansas dispatch each Unit "for the optimum utilization by each 

Participant." 

Entergy Arkansas is not honoring its fiduciary duty to co-owners. Re-pricing 

substitute energy at the Entergy system incremental cost plus 10% is the equivalent of 

refusing to dispatch the unit for optimum utilization by a co-owner. Forcing ISES co- 

owners to subsidize EGI and ELI, which is Entergy Arkansas's expressed purpose for re- 

pricing under dispatch energy, violates Entergy Arkansas's general fiduciary duties to 

ISES co-owners. Entergy Arkansas requires co-owners to pay as if they were wholly 

owned subsidiaries of Entergy Corporation, plus 10%, regardless of their independent 

contractual fights. 

V. WHY ALTERNATIVE DISPUTE RESOLUTION HAS NOT BEEN USED 

ETEC has not used the Enforcement Hotline, Dispute Resolution Service, tariff- 

based dispute resolution mechanisms, or other informal dispute resolution procedures 

other than those specified in its contracts with Entergy. ETEC's efforts to use its 

contractual dispute resolution mechanisms have been largely fi'ustyated by Entergy 

Arkansas. 

ETEC has, in writing, twice requested Entergy Arkansas follow the ISES 

Operating Agreement and PCITA dispute resolution procedures, which are included in 

contracts on file at the Commission, but Entergy Arkansas dismissed the first request out 
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of hand, has not answered the second request, and has not followed those procedures. 

The day aRer Entergy Arkansas's June 23 phone call announcing its unilateral decision to 

re-price substitute energy, the co-owners of ISES, including ETEC, sent a joint leRer to 

Robert Robinette of ESI, the services company for the Entergy system and operator of the 

Entergy control area, (a) protesting Entergy Arkansas's re-pricing decision and new 

interpretation of ISES Operating Agreement § 8.4, (b) protesting the failure of Entergy 

Arkansas to consult with its ISES co-owners in advance of its decision, and (c) requesting 

a delay in the implementation of the new charges to allow time for the co-owner's 

individual Operating Committees with Entergy to meet and discuss the issues. A copy of 

the letter is included as Attachment E. ETEC's PCITA expressly provides for an 

Operating Committee meeting as the first step in resolving any disputes. By a June 28 

letter, Entergy Arkansas refused to delay the increased charges and rejected a meeting of 

the Operating Committee. See ARachment F. 

Entergy Arkansas and the ISES co-owners met again in Little Rock, Arkansas on 

July 9, 2004, but could not resolve their differences. After several equally fruitless co- 

owner telephone calls with Entergy Arkansas representatives, on July 26, 2004, ETEC 

sent a leRer to Hugh McDonald, president of Entergy Arkansas, pointing out that (a) 

Entergy Arkansas had not responded to the co-owner's June 24 requests for a delay ofthe 

Entergy Arkansas decision and a meeting of co-owner Operating Commi t t~  to discuss 

the issue (ETEC misplaced the Entergy Arkansas June 28 letter) and, (b) for a second 

time, requested a delay of Entergy Arkansas's decision to raise rates and a meeting of the 

Entergy Arkansas/ETEC Operating Committee. Entergy Arkansas has not responded to 

that letter. A copy of the letter is included as Attachment G. 
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The ETEC PCITA, Appendix A, Article V, § 4, specifies that "[i]t shall be the 

duty of the Operating Committee to act for the parties in matters pertaining to the 

operation of INDEPENDENCE, and to establish and maintain procedures for the 

administration of this agreement." Entergy Arkansas's decision to change the rate for 

substitute energy falls within the matters the Operating Commission is obliged to 

consider. A meeting of the Operating Committee is the dispute resolution mechanism 

specified in the ETEC PCITA. ETEC PCITA, Appendix A, Article V, § 1. If the 

Operating Committee cannot resolve the dispute, then "that matter shall be referred to the 

chief executives of the parties or their designated representatives." Id. 

On July 26, 2004, ETEC's consultants asked Entergy Arkansas to provide data for 

July and subsequent periods in order to be able to accurately determine the amount ETEC 

was over billed for substitute energy. Entergy never answered the letter, 

On August I0, 2004, Entergy Arkansas called a meeting of chief executive 

officers to discuss the issue, even though ETEC had not yet had an Entergy 

Arkansas/ETEC operating committee meeting. The meeting resolved nothing. On 

August 27, 2004, Entergy Arkansas held a meeting of co-owner representatives to discuss 

the issue. That meeting resolved nothing. Finally, on September 2, 2004 ETEC and 

Entergy Arkansas representatives met via conference call. That meeting resolved 

nothing. 

Entergy's failure to respond to repeated requests for resolution and information 

actions are in defiance of other provisions of its agreements with ETEC. The ISES 

Operating Agreement, § 11.4 requires Entergy Arkansas to inform ISES co-owners of 

significant matters with respect to the operation of ISES "when practicable in time for 
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Participants to comment thereon before decisions are made, and shall confer with 

Participants during the development of any of Entergy Arkansas's proposals regarding 

such matters when practicable to do so." Section 11.5 further provides that Entergy 

Arkansas and ISES Participants will "cooperate with each their in all activities relating to 

Independence SES...." Throughout this conlzoversy Entergy Arkansas has violated these 

provisions by presenting ETEC with a decision made on the operation of ISES and by 

refusing to confer and cooperate with ETEC. 

In view of failed attempts to enforce the contractually specified dispute resolution 

procedures, there appears to be no room for further alternative dispute resolution. 

VI. MOTION FOR SUMMARY DISPOSITION AND 
REQUEST FOR FAST TRACK PROCESSING 

There is no basis for any dispute of material fact regarding the issues raised by 

this Complaint. The conWact is unambiguous. The damages are quantified. The remedy 

is clear. Under these circumstances, no evidentiary heating is necessary and summary 

disposition granting relief as requested in the Complaint is appropriate. See Rule 217 

(allowing summary disposition if there are no genuine issues of material fact); 

Pennsylvania Public Utility Commission v. FERC, 881 F.2d 1123, 1126 (D.C. Cir. 

1989Xsummarizing case law to the same effect); Sacramento Municipal Utility District v. 

Pacific Gas and Electric Co., 23 FERC ¶ 61,042 (granting summary disposition in favor 

of complainant alleging violation of contract), reh "g denied, 24 FERC ¶ 61,305 (1983); 

affirmed sub nora., Pacific Gas and Eiectric Co. v. FERC, 746 F.2d 1383 (gth Cir. 1984). 

A fast track resolution is also appropriate, since the issues can be readily resolved 

on summary disposition and since it would be unfair to put ETEC at major financial risk 

when there is no legitimate basis for Entergy Arkansas's actions. A prolonged resolution 
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of  this simple breach of  contract case forces ETEC to pay an estimated $120,403 a month 

on average, ~° either to Entergy or to an escrow account, until the matter is resolved. The 

estimated damages to ETEC amount to 1% of  ETEC's total revenues in 2003. Miller 

Affidavit at § 25. ETEC has done nothing wrong. It should not be forced to pay while 

waiting for a resolution o f  this straightforward dispute. 

VII. RELIEF REQUESTED 

1. The Commission should find that Entergy Arkansas has violated the terms 

of  its agreements with ETEC. 

2. The Commission should order Entergy Arkansas to comply with the ISES 

Operating Agreement § 8.4 specified coal eqmvalency price for substitute energy 

whenever Entergy Arkansas elects to reduce the dispatch of  ISES 2 for Entergy system 

requirements including reductions made due to the Entergy operating company purchases 

o f  QF power and accommodation o f  the ramp up of lPP generators. 

3. The Commission should order Entergy Arkansas to refund ETEC with 

interest at the applicable Commission rate of  interest for any payments made by ETEC to 

Entergy Arkansas for substitute energy at a rate above the ISES 2 coal equivalency price 

specified in the ISES Operating Agreement. H 

4. The Commission should order a separate investigation on its own motion 

into whether Entergy Arkansas and its affiliates are violating the Entergy System 

Agreement § 30.07 and Order Nos. 246 and 246-A by over allocating QF power 

purchases to ELI and EGI and under allocating such purchases to Entergy Arkansas, thus 

1o $1,444,837 a year divided by 12 months equah $120,403 a month. 

,t ETEC withheld p a ~ t  of an estimated amount of Entergy A t ~  ovetr~larges for July. 
ETEC nay not have withheld enough given the uncertainw created by Entergy Arkansas'! refusal to 
provide billing data concermng that bill. If so, ETEC ~2ould receive a refund with interest for its 
overpayment of the July bill and any subsequent bills where it must estimate the overcharges. 
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forcing Entergy Arkansas to subsidize EL1 and EGI with purchases at Entcrgy system 

incremental cost. 

Respectfully submitted 

William H. Burchctt¢ 
A. Hcwitt Rose 
John H. Conway 
Brickfield Burchette, Ritts, & Stone, Inc. 
1025 Thomas Jefferson St., N.W. 
Eighth Floor, West Tower 
Washington, DC 20007 
202-342-0800 voice 
202-342-0807 fax 
wburchcttc~,bbrslaw.com 
hrosc@,bbrslaw.com 
iconwav@bbrslaw.com 

September 14, 2004 n:~-'tec~es\under sked~p-complamtd~ 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

East Texas Electric Cooperative, Inc. ) 
Complainant ) 

v. ) 
Entergy Arkansas, Inc. ) 

Respondent ) 

Docket No. EL04- -000 

NOTICE OF COMPLAINT 
( ) 

Take notice that on [date filed], East Texas Electric Cooperative, Inc. ("ETEC') filed a 
formal complaint against Entergy Arkansas, Inc. ("Entergy Arkansas") pursuant to Sections 201, 
206 and 306 of the Federal Power Act, 16 U.S.C. §§ 824b, 824e and 825e, and Rule 206 of the 
Commission's Rules of Practice and Procedure, 18 C.F.1L § 206, alleging that (1) Entergy 
Arkansas breached its Independence Steam Electric Station Operating Agreement and Power 
Coordination and Interchange Agreement with ETEC by charging for substitute energy at 

Entergy's system incremental cost plus 10% instead of the ISES Operating Agreement-specified 
coal equivalency price, (2) Entergy Arkansas is charging ETEC a rate that is not found in its 
agreements with ETEC and not filed at FERC in violation of filed rate doctrine, (3) Entergy 
Arkansas and its operating company sister affiliates are violating the Entergy System Agreement 
with respect to the allocation of purchases of PURPA Qualified Facility Power, and (4) Entergy 
Arkansas is violating its fiduciary duty to ETEC with respect to sales of substitute energy. 

East Texas Electric Cooperative, Inc. certifies that copies of the complaint were served 
on the contacts for Entergy Arkansas, Inc. as listed on the Commission's list of Corporate 
Officials. 

Any person desiring to intervene or to protest this filing must file in accordance with 
Rules 211 and 214 ofthe Commission's Rules of Practice and Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by the Commission in determining the approprime action 
to be taken, but will not serve to make protestants parties to the proceeding. Any person wishing 
to become a party must file a notice of intervention or motion to intervene, as appropriate. The 
Respondent's answer and all interventions, or protests must be filed on or before the comment 
date. The Respondent's answer, motions to intervene, and protests must be served on the 
Complainants. 

The Commission encourages electronic submission of protests and interventions in lieu 
of paper using the "eFiling" link at http://www.ferc.gov. Persons unable to file electronically 
should submit an original and 14 copies of the protest or intervention to the Federal Energy 
Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426. 

This filing is accessible on-line at http://www.ferc.gov, using the "eLibrary" link and is 
available for review in the Commission's Public Reference Room in Washington, D.C. There 
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is an "eSubscription" link on the web site that enables subscribers to receive email notification 
when a document is added to a subscribed docket(s). For assistance with any FERC Online 
service, please email FERCOnlineSupport(~,ferc.gov, or call (866) 208-3676 (toll free). For 
TTY, call (202) 502-8659. 

Comment Date: 5:00 pm Eastern Time on ('insert date). 

Magalie R. Salas 
Secretary 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the foregoing document upon the 

parties identified on the Commission's official service list compiled by the Secretary in 

this proceeding by depositing copies thereof in the United States mail, first class, postage 

prepaid. In addition, I certify that the foregoing document was served on the contacts for 

Entergy Arkansas, Inc. as listed on the Commission's list of Corporate Officials, and on 

other co-owners of the Independence Steam Electric Station. 

Dated at Washington, D.C. this 14th day of September 2004. 

A. Hewitt Rose 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
Eighth Floor, West Tower 
Washington, DC 20007 
(202) 342-0800 
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I. OWNERSHIP AGREEMENT 

1.1 THIS AGREEMENT, dated as of July 31f ~79 , is 

among ARKANSAS POWER & LIGHT COMPANY, • corporation organized 

and existing under the laws of the State of Arkansas (AP&L), 

ARKANSAS ELECTRIC COOPERATIVE CORPORATION, an electric 

cooperative corporation organized and operating under Act 

342 of the Arkansas Acts of 1937 (AECC}, CITY WATER AND 

LIGHT PLANT OF TKE CITY OF JONESBORO, Joe•shore, Arkan|ae 

(CWL), and THE CITY OF CONWA¥, ARKANSAS {Conway). 

1.2 AEGC, :CWL and Conway are hereafter ;#farted to at 

times an "Participants'. The terms "Participant" or "Partici- 

pants" as used herein, whether in the singular or plural, 

|hall in no Instance be interpreted to create a joint obliga- 

tion or duty, but shall •lwaya mean each Participant with 

respect to its proportionate Ownership Share. The obligations 

and duties of PaLTtlc~pant8 are d~stinct and several and non  

Joint. 

1.3 AP&L Is engaged in t h e  business of generating, 

tranlaltting, and d i s t r i b u t i n g  electric power and ene rgy  

p r i m a r i l y  i n  t h e  S t a t e  o f  A r k a n s a s .  AECC i s  an e l e c t r i c  

c o o p e r a t i v e  t o r p o r • f l o e  engaged i n  t h e  b u s i n e s s  o f  g e n e r a t i n g  

and tranmnlttlna e l e c t r i c  power and energy for Its member 

-i- 
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I . 

e l e c t r i c  c o o p e r a t i v e  corpora t ions  i n  t h e  S t a t e  o f  A r k a n s a s .  

CWL is engaged in t h e  business of generating end acquiring 

electric power end energy and distributing such power and 

energy to its cuJtomer8 in the  City of Jonesboro, Arkansas. 

Conway is the owner of an electric generating and distribu- 

tion system, which is leased to the Conway Corporation, an 

Arkansas non-proflt corporation, which distributes electric 

power end energy in the City of Conway, Arkensas. 

1.4 AP&L end Participants desire and intend to es- 

tablish Joint ownership rights in the two 700 MW nominally 

rated coal-fired generating units to be known as the Inde- 

pendence Steam Electric Station Unite Numbers One and Tw~ to 

be located near Newark, in Independence County, Arkansas 

(individually Independence U~t No. i and Independence Unit 

No. 2, end collectively, Independence SES), as more parti- 

cularly described in Ex~Iblts A and B hereto. 

1.5 NOW, THEREFORE, in consideration of the premises 

and  the mutual e g E e e a ~ t e  beEeln set forth, AP&L and  Parti- 

c t p e n t s  h e r e b y  a g r e e  a s  f o l l o w s :  

-2- 
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2. DEFINITIONS 

2 . 1  D e f i n i t i o n  o f  Tnde~tndence  SES. I n d e p e n d e n c e  SES 

shall conmlst of: 

2. i.I. Lan__~d. The land described in Exhibit A 

(such land, together with all such additional land or 

rights therein as may hereafter be acquired for the 

purpose specified in 2.1.4. below, being hereinafter 

called the "Land"} ; 

2.1.2. Equipment. Independence Unit No. i and 

Independence Unit No. 2, including t he  turbine-generators, 

the buildings housing the same, and the associated 

auxiliaries and equipment, all as more particularly 

described in Exhibit B. 

2.1.3. Materials and Supplies. Inventories of 

materials, supplies, spare parts, tools and equipment 

| e x c l u s i v e  o f  f u e l )  f o r  u s e  i n  c o n n e c t i o n  w i t h  I n d e -  

pendence  8ES; and 

2 . 1 . 4 .  A d d i t i o n s .  Such a d d i t i o n a l  l a n d  o r  

r i g h t s  t h e r e i n  am may he  a c q u i r e d ,  and such  a d d i t i o n a l  

f a c i l i t i e s  and o ~ h e r  s i m i l a r  t a n g i b l e  p r o p o r t y  a s  may 

be acquired, constructed, inmtalled or replaced in 

connection with Independence SES, provided (1) that the 

cost of such additional land or rights therein or of 

such additlonal facilities or other similar tangible 

-3- 
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property shall be properly recordable in utility plant 

in accordance with the Uniform System of Accounts, and 

(2) that much additional land or rights therein or such 

additional facilities or other tangible property shall 

have been acquired, constructed, installed or replaced 

for the co~on usa of AP&L and Participants under and 

~Ject to the provisions of this Agreement. 

2.2 Cost of Construction. For purposes of this Agree- 

mant, Cost of Construction of Independence SES shall mean 

all costs (excluding allowance for funds used during construc- 

tion) in connection with the planning, design, licensing, 

acquisition, construction, completion, renewal, addition, 
• . ... 

replacement or disposal of Independence SES, or any portion 

of Independence SES, which are properly recordable to 

Independence SES in accordance with the Electric Plant 

Instructions and in appropriate accounts as set forth in the 

Uniform System of Accounts, it being understood, however, 

that regardless of the amounts rscordable under FERC regula- 

tions, for the purpose of this definition, and the accounting 

between the parties, construction power used in construction 

o f  I n d e p e n d e n c e  SES s h a l l  be  p r i c e d  a t  t h e  r a t e  a p p l i c a b l e  

for service to AP&L retail c u s t o m e r s  h a v i n g  similar power 

requirements in accordance wlthArkansas Public Service 

Commission approved rate tariffs. Credits relating to Cost 

o f  C o n s t r u c t i o n ,  i n c l u d i n g  i n s u r a n c e  p r o c e e d s ,  s h a l l  be  

a p p l i e d  t o  s u c h  c o s t s  a s  r e c e i v e d .  

--4-- 
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2.3 Uniform S~stem of Accounts. Uniform System of 

Accounts shall mean the Federal Energy Regulatory Connission 

Uniform System of Accounts prescribed for Public Utilities 

and Licensees (Cl~s & and Class B). 

2.4 Coat of Money. Coat of Money as used herein is 

defined as the amount computed at the end of each  month by 

applying on a compound basis the approl~riata monthly cost of 

money rate to the Cost of Construction incurred during each 

month. 

2.4.1 The monthly cost of money rate will be 

determined each month as set forth in Exhibit D on a 

c o m p o s i t e  b a s i s  u s i n g  ~ P I L ' s  t h e n  c u r r e n t  c a p i t a l i z a -  

t i o n  r a t i o s  f o r  f i r s t  mor tgage  b o n d s ,  p r e f e r r e d  s t o c k ,  

and c m ~ o n  e q u i t y  and ~ h e i r  r e s p e c t i v e  c o s t  r a t e s .  The 

c o s t  r a t e  f o r  f i r s t  mor tgage  bonds  and p r e f e r r e d  s t o c k  

s h a l l  be ,  i n  each  c a s e ,  t h a t  o f  t h e  mos t  r e c e n t  i s s u e .  

T h e  c o a t  r a t e  f o r  ¢ c ~ o o n  e q ~ i 4 ~  s h a l l  b e  a n  ~ D a i t y  r a t e  

o f  r e t u r n  o f  13t  o r  such  p e r c e n t a g e  a s  may have been 

f i x e d  by  t h e  ~ k a n a a s  P u b l i c  S e r v i c e  Commission in  t he  

t h e n  moa t  r e c e n t  AP&L r a t a  . p r o c e e d i n g  d u r i n g  t h e  

c o n s t r u c t i o n  p e r i o d  p r i o r  t o  c l o s i n g .  

2 .5  C ~ z c i a l  O p e r a t i o n .  As u sed  h e r e i n  w i t h  r e s p e c t  

t o  each  u n i t  o f  I n d e p e n d e n c e  ~ q ,  " r ~ e ~ c i a l  O p e r a t i o n  = 

s h a l l  mean m i d n i g h t  f o l l o w i n g  s u c c e s s f u l  c o m p l e t i o n  o f  t h e  

p e r f o r m a n c e  t e s t  p r o s c r i b e d  i n  AP&L's u n i t  t e a t  p r o c e d u r e s  

f o r  s a i d  u n i t .  

- -  5 - -  
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2.6 Force Ma~eure. The term =force maJeure" as used 

herein, shall mean, without limitation, the followingz acts 

of God~ strikes, lockoutm or other indumtr~al disturbances, 

acts of public enemies! orders of any kind of the government 

of the United States or of the State of Arkansas or any of 

their departments, agencies or officials (other than the 

failure to receive therefrom a proposed rates increase), or 

any civil or military authority partai~Lng to Independence 

SES| insurrections, riots; extraordinary delay in transporta- 

tion~ unforeseen soll conditional equipment, material, 

supplies, labor or machinery shortages or delays~ epidemics, 

lands lioea~ lightning~ earthquakes~ fira~ hurricanes; 

tornadoes~ atorms~ floods| weshou~ drought| arroat~ war~ 

civil disturbances| exploalonss breakage or accident to 

machinery, transmission lines, pipes or canala~ partial or 

entire failure of utilitlaas breach of contract by any 

supplier, cont, ractore subcontractor, laborer or materlalman~ 

sabotage| restraints by courts or other gove~Imental authority| 

bllght~ famines blockade; quarantines or any other similar 

cause or event not reasonably within the control of AP&L. 

AP&L agrees, however, to rmdy~with all reasonable dispatch 

the cause or causes preventing AP&L from carrying out its 

agree~on~ provided, that the settlla, ont of strikes, lock- 

outs and other industrial disturbances shall be ontlrelv 

within the discretion of AP&L and AP&L shall not be required 
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to make settlement of strikes, lockouts and other industriel 

disturbances by acceding to the demands of the opposing 

party or partle• when such course is, in the Judgment of 

AP&L, unfavorable to AP&L. 

term 

maan 

with 

such  

t h i •  

2.6. I AP&L' • financial inability to complete 

construction of Independence SES, the availability of 

an e q u i v a l e n t  amount o f  more economica l  e n e r g y  t o  AP&L 

f rom o t h e r  s o u r c e s ,  o r  AP&L'• n o t  r e q u i r i n g  t h e  c a p a c i t y  

and ene rqy  f rom Indepondance  SES s h a l l  n o t  i n  any e v e n t  

c o n s t i t u t e  " f o r c e  m a J e u r e "  h e r e u n d e r .  

2 .7  ~ 'o~ea :  14~ ' .~ar .  ~n~.,evw,* in tiLtS Agreement  ' the 

"Project Manager" i• used, it •hall mean AP&L. 

2.8 Ownership Share. The term "Ownership Share" shall 

58% with respect to AP&L, 3St with respect to AECC, 5t 

respect to CWL, and 2t with respect to Conway, or as 

Ownership Shares may be adjusted by other provisions of 

Agreement .  

2.9 Closing or Clo•inq Date. Closing or Closing Date 

am t o  each  P a r t i c i p a n t  • h a l l  mean t h e  t ime  p r e s c r i b e d  i n  

t h i s  Agrmmmnt t h a t  AP&L t r a n s l . •  t o  much P a r t i c i p a n t  l and  

and e q u i p m e n t  a c q u i r e d  by APiL f o r  Independence  SES t o  t h a t  

t ime  and payment  by much P a r t i c i p a n t  t o  APaL o f  t h e  p o r t i o n  

o f  t h e  Co•~ u~ C o n s t r u c t i o n  t o  t h a t  t ime  r e p r e s e n t i n g  t h e  

Owner•hip Share of such Participant. 
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2.10 Estimated Date of Ccaaerclal Operation. The 

Estimated Date of C~ercial Operation shall man for 

Independence Unit No. 1 the date of January i, 1983, and for 

Independence Unit No. 2 the date of January 1, 1985. 
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3. SALE AND TRANSFER OF ASSETS 

3 . 1  S u b j e c t  t o  t h e  t e r m s  end c o n d i t i o n s  h e r e o f ,  a t  t h e  

C l o s i n g  p r o v i d e ~  f o r  h e r e i n ,  APaL w i l l  s e l l  and  convey  t o  

AECC, and  AECC w i l l  p u r c h a s e  from AP&L, a 35~ u n d i v i d e d  

o w n e r s h i p  i n t e r e s t  i n  I n d e p e n d e n c e  SF.,S, and AP&L w i l l  s e l l  

and convey to CWL, end CWL will purchase from AP&L, a 5~ 

undivided ownership interest in Independence SES, and AP&L 

will sell end convey tQ Conway and Conway will purchase from 

AP&L, a 2% undivided ownership interest in Independence SES. 

Suuh conv'ey.nces will be by Warranty Dgud 4nd ~ili o~ ~aie 

substantially in the form of Exhibit C attached hereto and 

made a part hereof conveying the respective undivided owner- 

ship interests as resents in c~n in the lend described in 

Exhibit A and certain personal property situated thereon as 

described in Sections 2.1.2 and 2.1.3, as of the date of 

• closing. 

3.2 At, and from tiJue tO t:Lme after, the Closing, AP&L 

and PaEtlclpants shall uecute such other instruments of 

conveyance and transfer as may ~be necessary or appropriate 

to vest in Participants the respective undivided ownership 

interest of each in and to Independence SES. 

3.3 The parties hereto acknowledge t~at at Me Closing, 

the Participants shall purchase frcqn AP&L their respective 
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Ownership Shares, and t h a t  except  f o r  such purchase a t  the 

Closing, all other payments by the Participants in respect 

of Ownership Shares shall be deemed deposits with AP&L for 

the purpose of paying the Costs of Construction. 

3.4 Closing. The Closlng of the sale and transfer 

provided for herein shall take place at Little Rock, Arkansas, 

at a place to be mutually agreed upon by the parties. 

3.4.1 As between AECC and AP&L, the Closing 

shall be on July 2, 1979, or such other date as may be 

mutually agreed upon by AECC and AP&LI provided that, 

in the event all necessary govarm~ntal, regulatory or 

~,h,'~, r~--~iT;d" appr~';'l-- ~f ~he oonstm~atlon of the 

transactions contemplated hereby, have not been received 

by July 2, 1979, the Closing shall ~e postponed from 

day to day until all such approvals have been received, 

but in no event shall the Closing be postponed later 

than December 31, 1979. 

3 . 4 . 2  PUl bet'wqMln CWL and AP&L, "c.ha Closing 

s h a l l  be on  J u l y  2, 1979, o r  such  o t h e r  da~e as  l a y  be 

m u t u a l l y  e ~ r e e d  u p ~  by CWL and AP&L~ p r o v i d e d  t h a t ,  i n  

the event all necessary governmental, r~ulatory and 

vendor approvals of the  consummation of the  transactions 

contemplated hereby have not been received by July 

-', 1979, the Closing shall be postponed from day to day 
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until all such approvals have been received, but in no 

event shall the Closing be postponed later than Decem- 

ber 31, 1979. 

3.4.3 As between Conway and AP&L, the Closing 

shall be on July 2, 1979, or on such other date as may 

be mutually agreed upon by Conway and AP&LI provided 

that, in the event all necessary governmental, regulatory 

and v e n d o r  approvals of the consummation of the transac- 

tions contemplated hereby have not been received by 

July 2, 1979, the Closing shall be postponed from day 

to day until all such approvals have been received, but 

in no event shall the Closing be postponed later than 

December 31, 1979. 

3.4.4 It is further agreed that, as between 

AP&L and Conway and CWL, under no circumstances will 

the Closing be delayed beyond where the payments called 

for in Se=tlon 4.1 thEough 4olo2 l e  ~ C W L ' m  a n d  Conwey's 

c o m b i n e d  "Ownership Share", when added to t h e  male  o f  

any interest to Conwsy in the White Bluff Plant, will 

exceed $9,500,000. If at ~he tlme of such Closing, 

th~s limit would be exceeded, Co,way agrees to reduce 

its Ownership Share in Independence SES and the White 

Bluff Plant, and AP&Y. a.oreee to increase its .nw~ership 

Share herein and in the White Bluff Plant pro rata 
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s u f f i c i e n t l y  so  t h a t  t h e  p a y m e n t s  r e f e r r e d  t o  above  

w i l l  n o t  e x c e e d  t h e  maid  $ 9 , 5 0 0 , 0 0 0 .  

3 . 4 . 5  I t  i s  a g r e e d  b e t w e e n  CWL and AP&L t h a t  

i f  CWL d o e s  p r o c e e d  w i t h  t h e  C l o s i n g ,  and s u b s e q u e n t l y  

is u~able t o  sell long-term bonds due t o  an  adverse 

feasibility study, that within 120 days o f  the Closing, 

CWL will so advise AP&L in writing; AP&L will, within 

50 days after receipt of such notice, reimburse CWL for 

its net payments to AP&L (without interest] and will 

adjust AP&L's Ownership share in the Independence SES 

accordingly. CWL agrees to execute or secure any and 

all deeds, hills of sale, releases from liens, and 

other documents reasonably required by AP&L to recover 

any and all interests of CWL in the Independence SES at 

the time of reimbursement to CWL. 

3.4.6 It is agreed between Conway and AP&L 

that if Conway does proceed with the Closing, and 

subsequently is unable to eel1 long-term bonds due to 

an adverse feasibility study, that within 120 days of 

the Closing, Conway will me a d v i s e  AP&L in writing; 

AP&L will, within 60 days a f t e r  receipt of such notice, 

reimburse Conway for its nat payments to AP&L (without 

interest) and will then adjust AP&L'a Ownership Share 

An the INdependeNce SES accordingly. CoNway agrees to 
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e x e c u t e  o r  s e c u r e  any  and a Z l  d e e d s ,  b ~ I Z s  o f  s aZe ,  

r o l e a s e s  f rmn l i o n s ,  and  o ~ L c  d o c u n e n t s  r e a s o n a b l y  

required by AP&L ~o recover any  and ali i n t e r e s t s  o f  

Conwa¥ in the Independence SES at the time of reim- 

bursl~ent to Conway. 

I '"+ + "' 
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4. PURCHASE PRICE PAYMENTS 

4.1 Prior to Closing. The purchame price for Partlci- 

pants undivided interstate in Independence SES acquired, 

constructed or completed prior to the Closing shall be an 

amount equal to the respective Ownership Shares of the 

aggregate of all Cost of Conet.ruction of Independence SES 

(excluding deferred payments and contract retentions) prior 

to the Closing, plus an amount computed as set forth below. 

4.1.1 It is recognized that AP&L will have 

made payments of the accumulated Cost of Construction 

prior to the Closing. In view of such fact, an amount 

shall b= .~d.--- A ~..--zu.-h -..-cu-~u!-.tcd ~.... ...... ..a Construction 

of Independence SES in an aggregate amount equal to 

AP&L's Cost of Money. 

4.1.2 That portion of the purchase price for 

Participant's undivided interests in Independence SES 

acquired, constructed or ~pleted on the last day of 

the month prior to the month of the Closing shell be 

payable to AP&L at the Closing in imnediataly available 

funds. It la racog111zed that AP&L will have expended 

a d d i t i o n a l  mum be tween  t h e  l e s t  day o f  t h e  month p r i o r  

t o  t h e  C l o s t n q  and t h e  d a t a  o f  C l o s i n g .  P a r t i c i p a n t s  

s h a l l  pay  t o  APaL t h e i r  r e s p e c t i v e  Owner sh ip  S h a r e s  o f  

s a i d  a d ~ i : i o n . l  -urns w i t h i n  t a n  days  a £ t e r  AP&L f u r n i s h e s  

t o  P a r t i c i p a n t s  a statement reflecting said sum. 
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4 . 1 . 3  A d d i t i o n a l  Payment by Conway. I n  

a d d i t i o n  t o  t h e  f o r e g o i n g ,  Conway w i l l  pay  t o  AP&L 

$100,000 a t  the  C los ing ,  which sum s h a l l  be over  and 

a p a r t  f r ~ a  a l l  o t h e r  smas payable under t h i s  Agreement. 

4.2 From Closin~r t o  Co~nerc ia l  Ope ra t i on .  A f t e r  the 

C los ing bu t  p r i o r  t o  Conxaezcial Opera t ion  o f  Independence 

Unit No. i and Independence Unit No. 2, respectively, 

Participants shall pay AP&L an amount equal to the respective 

Ownershlp Shares of the Cost of Construction of Independence 

Unit No. I and Independence Unit No. 2, as the case may be, 

incurred after the Closing bu ~ - --~- *- .-%'•h ~--.,.~,i 

Operation, payable in accordance with the provisions of 

Section 4.2. i. 

4.2.1 AP&L will, on or before the first day of 

each month, ccmnencing with the month immediately 

preceding the Closlng, notify Participants of the 

na tu re  and amount  of such costs anti=ipated t o  be 

incurred by AP&L during the  s u a c e e d i n g  calendar month, 

plus any adJus~ for costs incurred in prior months, 

hut not previously charg~ or credited to Participants. 

Pert£cipan~ will make Payment to AP&L of the respective 

shares of such costs a s  80 edJumted on the fleet day of 

such succeeding monthl prov2,.L~ tL-=L the first of such 

payments shall be made at the Closing for the es t imated 

amount to he expended for the balance of the month of 
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a the Closing. Each such notification made by APaL of 

anticipated costs and adjustments shall be acc~anied 

and adjusted by an accounting of costs incurred for 

preceding months. 

4.2.2 AP&L will provide Participants with such 

information as is reasonably required by Participants 

in order to account for such payments on the books of 

each. No payment made pursuant to the provisions of 

Section 4.2.1 shall constitute a waiver of any right of 

Participants to question or contest the correc~ess of 

any charge or any adJus~t by AP&L. 

4.3 Af.ter Commercial OFeration. AP&L will, on or 

before the first day of each month, coD~nencing the month 

immediately preceding the commencement of Commercial Opera- 

tion of Independence Unit No. 1 with respect to Independence 

Unit No. 1 and the month immediately preceding the co~nence- 

ment of Co~erclal Operation of Independence Unit No. 2 with 

respect to Independence Unit No. 2, notify Participants of 

the nature and amount of all Cost of ConsILTuctlon of Inde- 

pendence SES a n t i c i p a t e d  t o  be  i n c u r r e d  by AP&L d u r i n g  t h e  

succeeding calendar month in respect of completion of or 

additions or raplacGments to or reti~mmanta at Independence 

8ES, plus any adjustments foe costs incurred in prior months 

but not previously charged or credited to Participants under 

the provisions of this Section 4. 
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4.3.1 AP&L will give Participants as much 

notice as is reasonably practicable of any major 

anticipated c o s t .  

4.3.2 Participants will make payment to AP&L 

of their respective Ownership Shares of such costs on 

the first day of such succeeding month. Each such 

notification made hy AP&L of anticipated costs and 

adjustments shall be accompanied and adjusted by an 

accounting og costs incurred a n d  credits, if any, 

received for preceding months. 

.+ + 4.3_.3 AP&L will provide Participants with such 

information as is reasonably required by Participants 

in order to account for such payments and for retire- 

ments on the books of each. No payment made pursuant 

to the foregoing provisions of Section 4.3.2 shall 

constitute s waiver of any right of Participants to 

• ~astlon or contest the correctness of any charge or 

credhit by AP&L. 

4.4 Non-Payment by Particlpants. Subject to the 

second sentence of this Section 4.4, in addition t o  any 

other rights or remedies, legal or equitable, available to 

AP&L, in the e v e n t  PaEtlclpants fall to make any payment 

when due pursuant..to this Agreement, there shall be added to 
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such overdue amount interest from the date such payment was 

due at an annual rate equal to either the then current 

average yield on outstanding obligations of the United 

States of America having a term of 90 days or less plus 51, 

or AP&L's incremental cost of short-term unsecured borrowed 

funds plus 5%, whichever 18 the greater, but in no event 

more than the lawful maximum interest rate. If said payment 

remains past due for 30 days or more, sald failure to make 

payment shall be considered to be an inability to finance 

and becomes subject to the provisions of Section 7.4 through 

7.4.3. Participants shall also indemnify and hold AP&L 

• --- : harmless from and agaln.~t ar:y ~d ..o-~• .~....• ....., cu--~ =" , ~ c u . a ~ : o "  -"~"~ 

and expenses arising out of or resulting from Participant's 

failure to make such payment when due. 

4.5 Financial Obligations of CWL. It ks agreed that 

all obligations of CWL hereunder involving financial co~it- 

manta shall ha payable and enforceable solely from revenues 

derived from CWL*e electric eyst~ ~ from proceeds of 

e l e c t r i c  r e v e n u e  b o n d s  o r  o t h e r  o b l i g a t i o n s  t o  b e  i s s u e d  by  

OWL t o  f ~ c e  i t s  i n t e r e s t  i n  t h e  I n d e p e n d e n c e  SEa, and C'WL 

~ e n a n ~  a n d  a g r e e  t o  t a k e  a l l  n e c e s s a r y  a c t i o n  t o  f a x  and  

maintain (including increases, if necessary) electric rates 

at levels sufficient to make available to CWL sufficient 

m o n i e s  for CWL to carry out l~d fi,,a,cial obligations here- 
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under, provided, however, that any failure of CWL to make 

any payment or carry out any financial obligation hereunder, 

because of inadequate electric revenues or bond proceeds, 

shall not excuse such non-payment or default or waive or 

limit any rights or r~iea of AP&L or any other Partici- 

pant provided hLreln for such non-payment or default. 

4.6 Financial Obligations of Conway. It is agreed 

that all obligations of Conway hereunder involving financial 

cow~ei~unents shall be payable and enforceable solely from 

revenues derived from Conway's eloctTic system and from 

39z.ocmod.a o~.eloctrlc revenue bonds or other obl~ations re 

be issued by Conway to finance its interest in the Independ- 

ence SES, and Conway covenants and agrees to take all 

necessary action to fix and maintain (including increases, 

if necessary) electric rates at levels sufficient to make 

available to Conwa¥ sufficient monies for Conway to carry 

out its financial obligations hereunder, provided, however, 

t h a t  any f a i l u r e  o f  Conwey t o  make any payment o r  c a r r y  out  

any financial obligation hereunder, because of inadequate 

e l e c t r i c  r e v e n u e s  o r  b o n d  p r o c e e d s ,  s h a l l  n o t  e x c u s e  s u c h  

n o n - p a y ~ n t  o r  d e f a u l t  o r  w a i v e  o r  l i m i t  a n y  r i g h t s  o r  

r e m e d i e s  o f  AP6L o r  a n y  o t h e r  P a r t i c i p a n t  p r o v i d e d  h e r e i n  

for such non-payment or default. 
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5. CONSTRUCTION AND TESTING 

5 .1  R e s p o n a i b i l i t ~  f o r  C o n s t r u c t i o n .  AP&L s h a l l  have  

s o l e  r e s p o n s i b i l i t y ,  t o  be d i s c h a r g e d  i n  a p r u d e n t  manner  i n  

a c c o r d a n c e  w i t h  good u t i l i t y  p r a c t i c e s ,  f o r  t h e  p l a n n i n g ,  

l i c e n a i n g e  d e s i g n ,  c o n s t r u c t i o n ,  and t e s t i n g  o f  I ndependance  

SES. AP&L w i l l  u se  i t s  r e a s o n a b l e  b a s e  a f r o . s  f u l l y  t o  

comply with all requirements of all applicable statutes and 

the rules and regulations of such regulatory agencies as 

shall have competent Jurisdiction over the planning, daalgn, 

licensing, construction, and testing o f  Independence SES. 

&P&L shall not be !~_bl* ~ r*.--.-~-n-*!b!e for any failure to 

perform hereunder where such failure t o  perform Is caused by 

or is a result of "force maJaura". APaL'agrees that prior 

to making any discretionary design changes, as distinguished 

from design changes required for reliability or by law or 

governmental regulation, which are expected to increase Cost 

o£ Constru=tlon by $i0,000,000 OE ~re, AP&L will consult 

w i t h  end o b t a i n  c o n c u r r e n ~  o f  P a r t i c i p a n t s  t o  s u c h  c h a n g e s .  

5 .2  C m ~ e r c i a l  O p e r a t i o n .  AP&L w i l l  u s e  i t s  r e a s o n -  

able b e a t  efforts in accordanoe with good utility practices 

to have Independence Unit No. 1 £n CcmR~rclal Operation by 

Janua ry  I, 1983. and Unit No.2 by  Januazy I, 1985. 
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Notwithstanding the foregoing 8ente-nce,  AP&L 8hall not 

be liable or responsible for any delay in commencing Ccamer- 

clal Operation at Independence SES caused by Force Majeure. 

5.3 ~ency. Participants hered~" irrevocably appoint 

AP&L their agent, and  AP&L accepts such agency, in connection 

with Independence SES to act on their behalf in the planning, 

design, licensing, construction, acquisltlon and completion 

of Independence SES and authorize AP&L in the name and on 

behalf of Participants to take all reasonable actions which, 

i n  t h e  d i s c r e t i o n  and  Judgment  o f  AP&L, a r e  deemed n e c e s s a r y  

or advisable t o  eff&ct ~6 ~Immlng, dogie, ~'~censln%,+~ 

constructlon, acquisition, completion, maintenance and 

operatlor of Independence SES, including without llm/tation, 

the following: 

5.3. I The maklnq of such agreements and 

modifications of existing agremNnte and t h e  taking of 

such other action as AP&L damns nsoe88ary or appropriate. 

i n  i t s  r e a s o n a b l e  J u d g ~ n t ,  o r  a s  may be  r e q u i r e d  u n d e r  

t h e  r e g u l a t i o n 8  o r  d i r e c t i v e s  o f  auoh  r e g u l a t o r y  a g e n c i e s  

having Jurimdictlon, with r~ap4tc~ to the construction, 

acquisition and ccapletlon of Independence SES for 

coam~rclal service, the procurement, replacement, 

modiflcatio~ o r  Zunewal oz 811 o r  any part thereof, and 

if necessary, the retirement or s~lvaging of all or any 

part thereof, whether before or after completlon: 
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5 . 3 . 2  The e x e c u t i o n  and f i l i n g  w i t h  such  

r e g u l a t o r y  a g e n c i e s  h a v i n g  j u r i s d i c t i o n  o f  a p p l i c a -  

t i o n s ,  amendmen t s ,  r e p o r t s  and o t h e r  d o c u m e n t s  and 

f i l i n g s  £n o r  i n  c o n n e c t i o n  w i t h  l i c e n s i n g  and o t h e r  

r e g u l a t o r y  m a t t e r s  w i t h  r e s p e c t  t o  I n d e p e n d e n c e  SES; 

5 . 3 . 3  The r e c e i p t  on P a r c i c i p a n t l  b e h a l f  o f  

any notice or other conenunication frown any regulatory 

agency having jurisdiction, as to any licensing or 

other regulatory matter with respect to Independence 

$ES .  

5.4 Contracts with Affiliates. 

5.5 NO Liability, "~_ ....... ---.~-~'~tlitT:f6~- ~ 

by or remult ing from "+orce naJeure" or ~q~pdmgmoe~of+o~ 

~-_ -&. I  Ldi~+taken or-f-~lklod~t~ b~4mdmmr by 

~._ , -+-~-_~ r - ' + -  . . p 3 o ~  +or+ ~ p u - ' | m - . , t  ~ " , ~ . . -  

~lu~mu'aP~+'~,~i+llu. ':  l ludl- " r ~ ' ~  c ~  expenma r e a u l t m  f r c ~  

t h ~ - w i l - l £ u ~  n ~ s c o n d u c t  o ~  APm T- oz  t h e  f a i l u z ~  o f  AP&L t o  u s e  

i t s  r e a s o n a b l e  b e s t  e f f o r t s  t o  con fo rm +.c ~oo~ u t i l i t y  
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p r a c t i c e s  i n  d i s c h a r g i n g  i t s  o b l i g a t i o n s  u n d e r  t h i s  

A g r e e m e n t .  and i n  no e v e n t  s h a l l  AP&L be l i a b l e  f o r  any  l o s s  

o f  a n t i c i p a t e d  p r o f i t s ,  i n c r e a s e d  e x p e n s e s  o f  o p e r a t i o n  o r  

any  o t h e r  c o n s e q u e n t i a l  damages  o r  l o s s e s  o f  any  n a t u r e .  

For  p u r p o s e s  o f  t h i s  S e c t i o n ,  " c o n s e q u e n t i a l  damages"  s h a l l  

i n c l u d e ,  b u t  n o t  be  l i m i t e d  t o ,  damage o r  l o s s  o f  o t h e r  

p r o p e r t y  o r  e q u i p m e n t ,  l o s s  o f  p r o f i t s  o r  r e v e n u e ,  l o s s  o f  

u se  o f  power  s y s t e m ,  c o s t  o f  c a p i t a l ,  c o s t  o f  p u r c h a s e d  o r  

r e p l a c e m e n t  power ,  o r  c l a i m s  o£ c u s t o m e r s  f o r  s e r v i c e  

i n t e r r u p t i o n .  

5 . 6  L i a b i l i t y  t o  ' l ' n i r d  P a r t i e s .  I n  t h e  e v e n t  APa~., ~n 

t h e  p e z f o r m a n c e  o f  i t s  d u t i e s  p u r s u a n t  t o  S e c t i o n  5 . 3 ,  

incurs any liability to any third party, other than that 

resulting from the willful misconduct of AP&L, any amount 

paid by AP&L on account of such liability shall be con- 

s i d e r e d  a C o s t  o f  C o n s t r u c t i o n  and a p p o r t i o n e d  b e t w e e n  t h e  

parties in accordance with the Ownership Share of each. 
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6. INSPECTION AND AUDIT OF RECORDS 

6 . 1  I n s p e c t i o n  end A u d i t .  AP&L s h a l l  keep s e p a r a t e ,  

c o m p l e t e  and a c c u r a t e  r e c o r d s  r e g a r d i n g  Cost  o f  C o n s t r u c t i o n  

o f  I n d e p e n d e n c e  SES and w i l l  make a v a i l a b l e  f o r  P a r t i c i p a n t s '  

i n s p e c t i o n  and a u d i t  a l l  r e c o r d s  r e g a r d i n g  Cos t  o f  C o n s t r u c -  

t i o n  o f  I n d e p e n d e n c e  SES s u f f i c i e n t  t o  a l l o w  P a r t i c i p a n t s  t o  

d e t e r m i n e  t h a t  such  c o s t s  and e x p e n d i t u r e s  imputed t o  I n d e -  

pendence  SEN by AP&L p u r s u a n t  t o  S e c t i o n  4 a r e  a p p r o p r i a t e .  

6 .2  P a r t i c i p a n t s  end APaL s h a l l  have u n t i l  t he  one 

hundred  e i g h t i e t h  day a f t e r  t h e  C l o s i n g  t o  c o r r e c t  o r  c o n t e s t  

the correctne== of the purcha=~ ~rlca ~aD'. by ~dztlclpents 

pursuant to Section 4.1, after which time the correctmess of 

such purchase price shall be conclusively presumed. 

6.3 Participants and AP&L shall have until the one 

hundred eightieth day after the ccamencement of Co=nercial 

Operation of Independence Unit No.l or Independence Unit 

N o . 2 ,  as the case  Lay  be w t o  c o r r e c t  o r  c o n t e s t  t h e  correct- 

ness o f  any  c h a r g e  o r  a d j u s t m e n t  made t o  P a r t i c i p a n t s  

p u r s u a n t  t o  S e c t i o n  4 .2  i n  r e s p e c t  o f  Independence  Un i t  NO. 1 

or Independence Unit No. 2, as ~te case may be, after which 

time t h e  c o r r e c t n e s s  of such c h a r g e  or adjustment shall be 

c o n c l u s i v e l y  p resumed .  

6 .4  P a r t i c i ~ u t t s  h,~d AP&L s h a l l  have u n t i l  t h e  one 

hundred  e i g h t i e t h  day a f t e r  t h e  r e c e i p t  o f  an a c c o u n t i n g  f o r  
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any charge or credit made to Participants pursuant to 

Section 4.3 to correct or contest the correctness of such 

charge or credit after which time the correctness of such 

charge or credit shall be conclusively presumed. 

6.5 If any party or parties to this agreement have, 

within 60 days after the c~z~encement of any 180 day period 

referred to in Sections 6.2, 6.3 and 6.4, engaged outside 

pereolls to audit such records, this time 1L~it shall be 

extended am to such 180 day period until 60 days after 

completion of said audit. 

6.6 It is understood that, notwlthmtandlng the fore- 

going presumption, ~n the event a clear error in recording 

or coBq~uting • charge or credit is dlscovered by auditors of 

AP&L or any regulatory agency after Bald date, the parties 

intend that a proper adjustment shall be made to correct 

s a i d  e r r o r  within 30 days .  

6.7 Audit and inspection rights shall be coordinated 

through AP6L'a Internal Auditm Department in order to promote 

efficiency and reduce costs. All such audits a~d inspections 

s h a l l  be ~ ) n d ~ t e d  o n l y  a f t e r  r e a s o n a b l e  n o t i c e  t o  maid 

I n t e r n a l  &udt~s Depa r taen t  and d u r i n g  no rma l  bus iness  hours .  
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7. DELAY 

7.1  V o l u n t a r  7 De l ay .  I n  t h e  e v e n t  AP&L e l e c t s  t o  

d e l a y  t h e  Ccmnezc ia l  O p e r a t i o n  o f  lndapendenco  U n i t  No.1 o r  

I n d e p e n d e n c e  U n i t  No.2 u n t i l  a f t e r  t h e  E s t i m a t e d  Date o f  

C~muerc i a l  O p e r a t i o n  o f  s u c h  u n i t ,  b e c a u s e  o f  (1) t h e  a v a i l -  

a b i l i t y  o f  an e q u i v a l e n t  amount o f  more e c o n o m i c a l  ene rgy  t o  

AP&L from other sources, or (2) AP&L's not requiring the 

capacity and energy from such delayed unit, as Participant's 

sole and exclusive remedy, legal or equitable, AP&L shall 

have the option of making available to Participants, begin- 

ning on the Estimated Date of Cca~erclal Operation of such 

delayed unit, for a period of two years, or until the co.ante- 

sent of Co~erclal Operation of such delayed unit, if such 

occurs prior to the expiration of the two year period, 

capacity and energy (based on a 601 monthly capacity factor) 

which reasonably could have bean expected from such delayed 

unit at Partlcipanttm respective c o s t s  Eaaaonably anticipated 

for such delayod unit at the time it would have been available 

c o n s i d e r i n g  t h e  s t a t e  o f  c o n s t z u e t i o n  a t  t h e  c e s s a t i o n  

thereof. 

7.2 In the event AP&L fails to exercise such option by 

the Estlnated Date of ConNrcial Opora~'~.on of such delayed 

unit or it d~e. ax~ff~se such option and such delayed unit 
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is not in C~E~ercial Operation by two years from its Esti- 

mated Date of C~rcial Operation, whichever occurs first, 

then AP&L will, at the option of Participants, or any of 

them, which option must be exercised in writing within 90 

days after the Estimated Date of C~mnerclal Operation of 

such delayed unit, or within 90 days after the end oE the 

two year period, as the case may be (provided that all of 

the times set out above shall be moved forward by the length 

of any delay occasioned by any Force MaJeure): 

7.2.1 Make available to Participants, or such 

~a~ti=~ a:ac~:n~ such option, c a p a c i t y  and ~ , ~ = i ' ~  " 

(based on a 60~ monthly capacity factor) which reason- 

ably could have been expected from such delayed unit st 

Participants', or any of their, respective costs reason- 

ably anticipated Eor such delayed unit at the time it 

would have been available considering the state of 

construction at the cessation thereof. The amount of 

capacity and energy will be that amount represented by 

a percentage of ownership which Participant's investment 

on the day of cessation bf c~t.ruction represents as 

to the total estimated colt of the L~Ultl or 

7.2.2 Subject tO applicable regulatory approval, 

permit Part£cipenus, or any of them, to advance aani- 

tlonal funds sufficient to continue construction or 
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em to allow completion of such delayed unit, and the 

ownership interest of Participants and AP&L shell be 

adjusted so that the percentage ownership of each in 

such delayed unit shall be the same as the investment 

of each is to the total coat of the unit. 

7.3 In the event AP&L elects to delay the Comnercial 

Operation of Independence Unit No. 1 or Independence Unit 

No. 2 ~ntll after the respective Estimated Date of C~rcial 

Operation of such unit, because of ~I) the availability of 

an equivalent amount of more economical energy to AP&L from 

other sources, or (2) AP&L'a not requiring the capacity and 

energy from such delayed unit, AP&L shall save and hold 

Participants harmless (in the application of clauses 7.2.1 

and 7.2.2 above) from any and all escalations in cost 

occasioned by all delays or cessations of construction for 

such reasons. 

7.4 Inability to Finance. In the event any party, 

because of its inability to finance in accordance with sound 

utility financing practices, is tmable to Invtet its propor- 

t±onate share of f u n d s  to allow construction to meet the 

then scheduled commercial operation date of Independence 

Unit No. 1 or Independence Unit No. 2, the other party's or 

parties' sole and exclusive Eeledy, legal or equltable, 

shall be to have the right, 8~bJect to any appllcable 
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r~ulatory approval, to advance additional funds sufficient 

to continue construction or to allow completion of such unit 

or units, and if such funds in the aggregate, together with 

cost of money calculated in the same manner as eat forth in 

Section 2.4.1 [or any higher cost of money actually incurred 

by the party making such advances), arm not repaid by two 

years frcln date of the initial advance, then the Ownership 

Share o~ each party shall be thereupon adjusted so that its 

percentage ownersh/p in such unit or units shall be the same 

as itl investment is to the total cost of the unit or units. 

7.4.1 ~n the event one advance u~ ~w~£u. o£ 

advances made hereunder has been repaid (plus Cost of 

Money) within said two year period and a subsequent 

advance, or aarles of advances is made, said two year 

period for repayment shall begin with the date of such 

subsequent advance. 

7.4.2 In the event any party or parties which 

have the option to make advances to continue construction, 

following inability to finance of another party or 

paztlee, fails or declines to make such advances, and 

such pazty'e inability to finance continues for a year, 

then any party or parties shall have the further option 

to make advances to resume construction and sa~d party 

or parties* Ownership Share shall be increased accord- 

ingly. 
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I n  s u c h  e v e n t ,  a l l  c o m p l e t i o n  d a t e s  w i l l  be 

a d j u s t e d  a c c o r d i n g l y .  

7 . 4 . 3  Any p a y m e n t s  made d u r £ n g  t h e  s a i d  one  

year perlod shall be s u b j e c t  t o  t h e  two year repayment 

provision above, provided, further, that the party 

having the inability to finance, upon regaining such 

financial ability, shall have the right to resume 

payment of its original proportionate share of the 

future Cost of Construction at any time thereafter. 

i 

m 
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8. TAXES AND INSURANCE 

8.1  Taxes.  To the  e x t e n t  p o s s i b l e ,  AP&L and P a r t i c i -  

pan ts  s h a l l  each s e p a r a t e l y  r e p o r t ,  f i l e  r e t u r n s  w i t h  r e s p e c t  

t o ,  be  r e s p o n s i b l e  f o r  and pay  a l l  r e a l  p r o p e r t y ,  f r a n c h i s e ,  

b u s i n e s s ,  o r  o t h e r  t a x e s  o r  f e e s ,  i f  a p p l i c a b l e  t o  s a i d  

p a r t y ,  e x c e p t  p a y r o l l  and s a l e s  o r  u s e  t a x e s  a r i s i n g  o u t  o f  

t h e  c o - o w n e r s h i p  o f  I n d e p e n d e n c e  SES, p r o v i d e d ,  however ,  

t h a t  t o  t h e  e x t e n t  t h a t  s u c h  t a x e s  o r  f e e s  may be l e v i e d  on 

o r  a s s e s s e d  a g a i n s t  I n d e p e n d e n c e  SES, o r  i t s  o p e r a t i o n ,  o r  

APiL and  P a r t i c i p a n t s  in .  s u c h  a manner  so  a s  t o  make im-  

p o s s i b l e  the carrying out of the foregoing provisions of 

this Section, or upon mutual agreement of the parties, then 

such taxes or fees shall be paid by AP&L, and Participants 

shall ~iately reimburse AP&L foe their proportionate 

share of such payment. Ad valozmu taxes for the year 1979 

shall be p E o r a t e d  between AP&L and Participants at the 

Closing based upon their respect.rye interests in Independence 

SES. PertlcIpants shall be responsible for all sales and 

transfer taxes and recording fees incurred, if any, in 

connectlon with t h e  c o n v e y a n c e  t o  Participants of such 

undivided interests in Independence SES, pursuant to t h i s  

A g r e ~ n c .  
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8.2 Insurance. AP&L, during the construction of 

Independence SEB, shall maintain or cause to be maintained a 

Builder's Risk or an Installation floater policy in an 

amount and including such risks as is consistent with AP&L's 

customary practices. Participants and  t h e  Rural Electriflca- 

tion AdminieT.ratlon shall be named as additional £nmureds as 

their interests may appear. AP&L shall also reasonably 

satisfy itself that all contractors and subcontractors have 

m~nimum insurance coverages and limits with carriers approved 

by AP&L, as AP&L shall deem appropriate with respect to 

Independence SES~ or AP&L, st its option, may ~alntain an 

Owner-Provlded Insurance Program~ inanri~ ~%1: p++~.-++<.o,e 

including owners, contractors, subcontractors, but not 

including engineers and ~quipment suppliers and manufacturers, 

involved in the construction of Independence SES as their 

interests may appear. The aggregate c o s t s  of all insurance 

procured pursuant to this Section shall be considered a Cost 

+of Conmtructlon of Independence SIS and as such, shall be 

apportioned between AP&L and Paz~Icipants pursuant to 

Section 4 hereof. AP&L wlll advise Partlcipants of the type 

and coverages of inlurance procured and upon written request, 

advise any Participant of any changes in such insurance. 

Each Participant may at its sole expense, purchase and  take 

out such additional insurance for it-- .'oi¢ u--= and benefit 

as it may desire. 
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8 . 3  No Partnership. Notwithstanding any provisions of 

this Agreement, AP&L and Participan%s do not intend to 

create hereby any Joint venture, partnership, association 

taxable as a corporation, or other entity for the conduct of 

any business for profit. T h e  obligations and duties of AP&L 

and Participants are distinct and several and not Joint. 

AP&L and Participants are tenants in common and owners of 

undivided interests in Independence SES, pursuant to the 

terms of this Agrem, ent. AP&L and Participants may elect to 

be treated as a partnership solely for United States income 

t a x  p u r p o s e s .  

8 . 4  ~ ~ . l i ~ - " . :  - ~ "  ~ " ~  " ~'&"" from_. 

;~  . " ~  - - . . . .  - -  ~ J k - - ~ : l  ~_ : b ] ~ e -  f o r  

~.._-~'-~t -- :---- --~' : _.~.~ ~'-T~Interes%- in the" 

Remammo~OmRL_~Xfdj~..h,,.o.la .~----- .,,.,,,--~. ~-e~--more-changes 

~ ~ : ~ y . . ~ n  good ~ai~k v i t h . r u ~ - ~  such changes. 

m 
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9. REPRESENTATIONS AND WARRANTIES 

9 . 1  C e r t a i n  R e p r e s e n t a t i o n s  and W a r r a n t i e s  by AECC, 

AECC h e r e b y  r e p r e s e n t s ,  w a r r a n t s  and c o v e n a n t s  a s  f o l l o w s :  

9. i.I AECC's Organization. AECC is an electric 

cooperative corporation duly organized, validly existing 

and in good standing under Act 342 of the Acts of 

Arkansas of 1937 and other applicable laws of the State 

of Arkansas and has corporate power to carry on its 

business as it is now being conducted. 

%.1.2 Authority Relative to this Agreement. 
--. .2 o ";L . - - 

The execution, delivery and performance of this Agreement 

by AECC have been duly and effectively authorized by 

all requisite corporate action. 

9.2 Certain Representations and Warranties by AP&L. 

AP&L hereby represents and warrants as follows: 

9.2.1 AP&L's Organization. AP&L is a corpora- 

tion duly organized, validly existing and in good 

standing under the laws of the State of Arkansas and 

has corporate power to carry on its business as it ks 

now b e i n g  u o o d u c t e d .  

9 . 2 . 2  Authorit 7 Relative to thls Agreement. 

The execution, delivery and performance of this Agree- 

ment by AP£L have been duly and effectively authorized 

by all requisite corporate action. 
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9.3 Certain Representations and Warranties b~ CWL. 

CWL hereby represents and warrants as follows: 

9.3.1 CWL Or~anlzation. CWL is an improv~ent 

district duly organized and operating under the laws of 

the State of Arkansas and has power to carry on its 

business as it is now being conducted. 

9.3.2 Anthorlt~ Relative to thln A~ee~uent. 

The execution, delivery and performance of this Agree- 

~nt by CWL have been duly and effectively authorized 

by ell requisite action. 

9.4 Certain Representations and Warranties by Conway. 

Conway hereby represents end warrants as follows: 

9.4. i Conway Or~anlzation. Conway is a City 

of the first class duly organized and operating under 

the laws of the State of Arkansas and has power to 

carry on its business as it 18 now being conducted. 

9.4.2 Authority Relative to this Agreement. 

The execution, delivery and pe~£ormJmce of this Agreement 

by Conway have been duly and effectively authorized by 

a l l  requisite acCioa. 

9.4.3 Cc~wa¥ Corporation. Coaway has leased 

Ate e l e c t r i c  system ( inc lud ing  a l l  i n t e r e e t s  Conway may 

acquire in the Independence SES) to the Conway Corporation. 

Said Conway Corporation is hereby designated and empowered 

eE 
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to act on behalf of and carry out and execute all 

rights and obligations of Conway under this Agreement 

as a Participant herein during the term of its lease 

and thereafter until specific wrltten notice to the 

contrary has bean receive~ by AP&L and all other 

Participants herein. 
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I0. CONDITIONS PRECEDENT 

1 0 . 1  C o n d i t i o n s  P r ~ e d e n t  t o  AP&L's O b l i ~ a t i o n s  H e r e u n d e r .  

A l l  o b l i g a t i o n s  o f  AP&L u n d e r  t h i s  A g r e e m e n t  a r e  s u b j e c t  t o  

t h e  f u l f i l l m e n t ,  p z i o r  t o  o r  a t  t h e  C l o s i n g ,  o f  e a c h  o f  t h e  

f o l l o w i n g  c o n d i t i o n s  (o r  t h e  w a i v e r  i n  w r i t i n g  o f  s u c h  

c o n d i t i o n s  by APaL):  

l O . 1 . 1  AP&L s h a l l  n o t  have  d i s c o v e r e d  any 

material error, misstatement or emission in the repze- 

sontatlons and warranties made by Participants or any 

of them in this Agreement. 

i0. i. 2 Participants' representations and 

warranties contained in this Agreement shall be deemed 

to have been made again, at and as of the time of the 

Closing, end shall then be true in all material respects; 

Participants shall have performed and complied with all 

agreements, c o v a n a n t s  and conditions required by this 

Agreement to be performed or ccmplled with by it prior 

to or at the Cloelng; and AP&L shall have been furnished 

with a certificate, dat~ the date of the Closing, 

certifying in such detail ae AP&L may request to the 

fulfillment of the foregoing condltione. 

n.2 C~.,~it~ons Precedent to P.artlclpants' Obligations 

Hereunder. All obllgatlone of Participants or any of them 

under this Agreement are subject to the fulfillment, 
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prior to or at the Closing, of each of the followlng con- 

ditions {or the waiver in writing of such conditions by 

Participants) : 

10.2.1 Participants a~ll not have discovered 

any matezial orzor, misstatement or omission in the 

representations and warranties made by AP&L or any 

other Partioipant in this ~xjzeement. 

10.2.2 AP&L's representations and warranties 

contained in this Agreement shall he deemed to have 

bean made again, at and as of the time of the Closing, 

add shall then be true in all material respects; AP&L 

8hall have performed and complied with all agremnents, 

covenants and condiuions required Dy this Agreement to 

be performed or =omplled with by it prior to or at the 

Closing and Participants shall have bean furnished with 

a certificate, dated the date of the Closing, certifying 

in such detail as Participants may request to the 

fulfillment of the foregoing conditions. 

I0.2.3 AP&L shall have f~rnlahed to Participants 

cuzrmnt estimates of projected completion coats of 

Indepez~ance $ES i n  form satisfactory to P a z t i c t p e n t s .  

10 .2 .4  As t o  the  CloaJmg w i t h  CWL, AP&L s h a l l  

have furnished CWL a ~:Imlt:~ellt in a form satisfactory 

to CWL to deliver power from Independence SES to CWL. 

10.2.5 As to ~Ite Closing with Conway, AP&L 

shall have furnished Conway a crmmlt2sent in a form 
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s a t i s f a c t o r y  to Conway to  d e l i v e r  power from Zndepend- 

mace SES to Conway. 

10 .3  Conditions P r e c e d e n t  to the Respective Obligations 

of  ~P&L and P a r t i c i p a n t s .  The r e s p e c t i v e  o b l i g a t i o n s  o f  

AP6L and P a r t i c i p a n t s  h e r e u n d e r  a r e ,  u n l e s s  waived in  w r i t i n g  

by AP&L and P a r t i c i p a n t s  p r i o r  t o  o r  a t  t h e  C l o s i n g ,  e t lbJecc 

t o  t h e  f u r t h e r  ¢ c ~ d i t i o n s  t h a t :  

1 0 . 3 . 1  A l l  r e q u i s i t e  g o v e r n m e n t a l ,  r e g u l a t o r y  

and v e n d o r  a p p r o v a l s  o£ t h e  e x e c u t i o n ,  d e l i v e r y  and 

p e r f o r m a n c e  o f  t h i s  A g r m m a n t  and t h e  c o n s ~ m a t i o n  o f  

t h e  t r a n s a c t i o n s  conte~npla ted  hezehy  by AP&L and 

P a r t i c i p a n t s  and t h e  r e l e a s e  by Norgan Guaran ty  T r u s t  

Company o f  New York, a s  T r u s t e e  unde r  AP&L's Mortgage 

and Deed o f  T r u s t ,  d a t e d  O c t o b e r  l ,  1944, a s  s u p p l e -  

- * n t a d ,  o f  t h e  i n t e r e s t  i n  Zndependence SEa to  be 

c o n v l y ~ !  to Pa .~ t iC ipan t l  h e r e u n d e r  f rom t h e  l i e n  o f  

s u c h  Nox~gege and Deed o f  T r u s t ,  s h a l l  have  been 

r e c e i v a d .  

1 0 . 3 . 2  ~ _-~-~'_~._~_: : L|_  ~ t h e  

- . . . .  . - - l - - - : - ' ~ - "  : w  LA " as u l l d  

t -m c.in, a g r  .mmm ..wr c Z l   o L A L  

a b o u t  t h e  d a t e  o~ C l o s i n g ,  _vhoz~b%. t h e  ~MT.Aaa.a4a~,~u~ 

t I l l ' ~ e ~  "and Conditions ~ u ~ a n t ~ , ~ h i ~ .  the,  

~ ~  wi21 be managed and a i=e ra t~ -a fCer  Comser- 

c i a l  Operation. 
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Jnofflclal FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 

Ii. CERTAIN AGREEMENTS 

11.1 Certain Agre~ents Between AP&L and Participants. 

AP&L and Participants hereby covenant and agree as follows: 

11.2 No Adverse Distinction. Notwlthstanding any 

other provisions of this Aqrel~ent, in discharging its 

responsibilities pursuant to this Agreement, AP&L shall make 

no adverse distinction between Independence SES and any 

other generating unit in which AP&L has an ownership interest, 

because of AP&L's co-ownershlp of Independence SES with 

Participants. 

iI.~3 Ap~ro.val s. AP&L and Participants shall use 

their best efforts to obtain as quickly as possible all 

requisite governmental, regulatory and vendor approvals of 

the constumnatlon of the transactions contemplated hereby. 

11.4 Informatlon. .~ .... | ..T ". " ..... 

~ t o  planning, design, construction, 

acqu~sltion, c~mplltion, a~Itionl and replacements, 

.... ~ - . (including, without 

limitation, plans, specifications, engineering studies, 

environmental reports, budgets, eltJunates and schedules), 
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Participants during the development of any of AP&L's proposals 

regarding such matters when practlcable to do so. Upon 

request of any Paz~Iclpent, AP&L shall furnish or make 

available with reasonable promptness and at reamonable times 

any and all other infozwatlon relating to such matters. 

Ii. 5 Cooperation. AP&L and Participants will 

cooperate with each other in all activities relating t O  

Independence SES, including, without limitation, the filing 

of applications for authorizations, permit8 or licenses and 

the execution of such other documents as may be reasonably 

necessary tO c a r z ~  ou t ,  t~lq8 provisions of this Agreement. 

Without AP&L's written con|ent, I I I L ..~-~n=~r 

11.6 Damage to Independence SES. In the event 

that prior to the reJpective Ccme~rclal Operation dates of 

.Independence Unit No. I or Unit No. 2, the rompectlva Unit 

suffers damage, and if the Pax~les do n o t  unanimously agree 

that such Unit shall be ended, AP&L shall pEGmptly 8t~mmlt a 

r e v i s e d  c o n s t r u c t : i o n  b u d g e t  and ~hall pz~eed to repair such  

Unit, and each Party ,,hall pay its Ownership Share of t h e  

COat thezeof in e x c e s s  of i n e u r e n c e  pz'o4~eed.e. 

11.7 End of. IndePendence SEe. When the ~ndependence 

SES is retired from comn~rcial service, ~i, ~ it ~--i~ + 
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A f t e r  d e d u c t i n g  a l l  comts  o f  end ing  such  P l a n t ,  i n c l u d i n g  

without limiting the generality of the foregoing the cost of" 

razing all structures and disposing of the debris, AP&L 

lhsll distribute to each party itm Ownership Share of any 

n e t  p r o c e e d s .  I n  t h e  e v e n t  such  c o s t s  o f  e n d i n g  such  P l a n t  

exceed  available gunds, each party shall pay its Ownership 

Share of such e x c e s s  as incurred. 

11.8 Pollutlon Control Facilities. Certain 

facilitieB in the Independence SES may be more advantageously 

financed through the issuance by Independence County, Arkansas, 

or its successors or assigns or any other political subdivi- 

slon0 of its revenue notes or bon~, Tf -u~ c-~n~-It.3n= .w 

arise, AP&L and Participants agree to cooperate with each 

other and to take all action required to constuwnate any such 

financing. If such financing is not advantageous to Partici- 

pants or either of them, s a i d  Participants will, if requested 

by AP&L and to the extent permitted by law, and in the case 

of AECC, with the written consen~ of REA, convey to AP&L its 

(or their) interest in such facilities in exchange  for the 

simultaneous c o n v e y a n c e  t o  them by AP&L of its interest i n  

o t h e r  f a c i l i t i e s  h a v i n g  an e q u a l  c o s t .  

11.9 Leverage Leaslnq o f  Certain Facilities. It 

i s  understood and agreed by AP&L and all Participants that 
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° 

certain coal handling facilltles and equipment necessary for 

the operation of the Independence Plant will be owned, 

leased arld financed by other persons, firms or corporations 

and that in order to operate and maintain such facilities 

and equipment, easmMmts, leases or o t h e r  legal rights of 

occupancy and access must be granted to the owner and/or 

lessee thereof. It is, therefore, agreed by all parties 

that subsequent to the data of closing of this Agreaent, 

each party will execute any and all necessary easements, 

leases or other rights of occupancy and access to the owner 

and lessee of such coal handling faoilltlas and equipment as 
• ++ ~. 

may be reasonably requested, on, over and upon all of the 

real estate described in Exhibit A and the plant facilities 

described in Exhibit B. It is understood by Participants that 

said certain coal handling facilities and equipment speclfi- 

ca11¥ include those facilities and equipment necessary to 

receive coal by whatever method it is transported to the 

Indepe.~dence SES, whether by ra~l, barge, s l u r r y  pipeline, 

t z ~ c k  o r  o t h e r  l a n s  o f  t r a r l l p o r t i t ~ L o n .  

. . . .  43- 
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12. ALIENATION AND ASSIGNMENT 

12.1 Alienation and Aasi~zment. The parties agree 

that it is in their mutual best interest, as well as in the 

public interest, that all ownership interest in Independence 

SES and all rights under this Agreement be owned and held by 

entities experienced in the ownership and operation of 

electric generating plants. ~ ~, t__ _ . _-___- 

ClIa z'igl~t.r'; ~i'~.~6~i~:"~.1~ c o n s a n t  of all o~:oz"  palmetto 

portion or portions thereof; in Ind~e~e~&"~ or any : 

r l g ~ t ~ - - ~ m d e r ' ~ I f  "a~r ~ h ~  ° u n I e i ~ r ~ q r p ~  ~rans ~n~e 

is+an ~eie~-r lc°~ul ) l ic  u t i l i t y "  as that tez$*la-deflnod:~]| 

~ct~ 324-o~L..ll~e ~ t s  Of ~ k a n s a s  o f  1935 o r  a l o c a l  g o v e r n -  

mental entity authorized by Arkansas law to engage in the 

retail sale and d£etrlbu~ion of elmotrlc power and energy ~o 

the public in Arkansas; provided, however, AP&L and Particl- 

pants shall each have the right to convey a security interest 

in i t s  proportionate in terest - in  Inaependance SES to secure 

bonds or other debt obligations issued or to be issue.5. Idb 
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eB 

" --- . _ " " I [  _L  per~ ~,~. r~.. ~._ ~ . . . .  . ~ ........ 

l ~ ~ : l f ,  t.w~e ~a~ IISi~IIIRP-,--,~ "~---- --__.-- ..._. 

fere~ ",~'~T'~lNle'mw'a,'l~n-t',F,t'1~-~'~ - ~...-~..U ~ w ........ • 

~ @ ~ , ~ -  6~---=--~-- ~ .... AP&L and Participants 

hereby expressly waive and renounce until the Independence 

SES is retired from commercial service, for themselves, 

their sucoessors, trensferreo8 and assigns, all rights as 

tenants in co~mon in Independence SES to partition end 

accounting. Notwithstanding the foregoing provisions of 

this Section, any party shall heve. th~ right to sell, convey, 

transfer or assign its ownership interest, or any portion or 

portions thereof, in Independence SES.to any governmental or 

polltlcal subdivision in connection with the financing of 

pollution control facilities without the consent of the 

other parties end without complying with the foregoing 

provisions of this Section. The parties expressly agree 

that the pEovlslons of this Section are severable and that 

in the event the provisions contained in this Section, or 

any of them, are held invalid, such invalidity shall not 

affect other provisions of said Section or this Agreement. 

12.2 Pez~Ltted Sales or Assignments. Notwith- 

standing any provlslonJ to the contrary in this contract 

(including, but not llm~ted to Section 12.1 hereof), 
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o f - i t s  o w n e r s h i p  i n t e r e s t  i n  t . h e * ~ n d e p e n d e n ~ c e  S Z S ~ - ~ y - - ~ . .  ~ - ~ r  

s u b s i d i a r y  o =  a f f i l i a t e d .  ~ p a n ~ t J ~ - t h w  ~ u ~ 3 ~ . ~ .  U ~ e s  

t h i s  agreement. 

12.3 AP&L has expressed, as a matter of policy, 

Its intent to retain at least a 51% ownership interest in 

Independence SES. AP&L expects to continue 1~lat policy and 

hereby agrees, for iteelf and any aemlgnee under Section 

1 2 . 2  a b o v e ,  ~ 4'- - - ; 1 1  ,,,,4- v r ~ , , - , * ~ ' _ l ~  - - ' "  ~ _ _ _ . . i i  r 

o f  i . . . . . . . . .  • - , , + + - & -  . . . . . . . . . . . . . . . . . . .  + ; - -  + 

---:- . .~-i  . . . . . .  , , , , l  V u,~ ~ . ¥  . . u . . , ~ . , . . .  

t ' - - ~ ' - " - -  [ i ' - " ' ~ - ' .  - ' - ~ -  , , ~ '- - , . , , . .  . k . ' l ' l  "--I" h a  . . . . . . .  - - . .  
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13. COMPLIANCE WITH SPECIFIC FEDERAL LAWS 

13. i Environmantal Impact. The p~rties agree that 

the Independence SES will be constructed end operated consistent 

with the design and operational ccmmitmants relatlng to 

environmental impact contained in the Final Environmental 

In~act Statement prepared by the Environmental Protection 

&gency as lead agency on behalf of itself and the United 

States Department of Agriculture, Rural Elec~rification 

Admlniatration, bearing date of _ ~ X ~ L ~ ,  and with 

applicable water ~ air pollution cor, trol standards and 

other anvlronmental requirements imposed by federal or state 

statutes or rogulations. 

It is understood and aqreed that where • conuultment in 

the Final Environmental Impact Statement is contemplated for 

the purpose of insuring compliance with certain specific 

• rules and regulations of a at.ate oE federal aqency, compliance 

wJ.th s u c h  c o m n i ' c - e n t 8  s h a l l  be  g o v e r n e d  by t h e  r u l e s ,  

regulatlon8 or directives of such stats or federal agency as 

nay be in effect frca time to ~i~e. 

13.2 Bu~ Amerlcan. The Project Manager covenants 

that in the performance of thl8 contract (I) at least 351 of 

the total ~oat ~ ~:he unmanufactured articles, materials and 

supplies used or to be used in the construction of or other- 

wise made a part of Independence SES shall have been mined 
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o r  p r o d u c e d  i n  t h e  U n i t e d  S t a t e s  and (2) a t  l e a s t  351 o f  t h e  

t o t a l  c o a t  o f  t h e  m a n u f a c t u r e d  a r t i c l e s ,  m a t e r i a l s ,  and 

s u p p l i e s  u s e d  o r  t o  be  u s e d  i n  t h e  c o n s t r u c t i o n  o f  o r  o t h e r -  

w i s e  made a pert of Independence SES shall have been manufact- 

ured in the United States substantially all from articles, 

materiels, or supplies mined, produced, or manufactured, as 

the case may be, in the United States. If any articles, 

materials, or supplies are partially mined, produced or 

manufactured in the United States (said part being herein- 

after called the "American Made Portion"} and partially 

mined, produced, or manufactured somewhere other than in the 

United States, then only the cost Of the AHmrlcan Made 

Portion shall be used in ~e~erm~ning w~e~er the requlre- 

manta of the preceding sentence have been satisfied. 

At the Closing, and from time to time thereafter when 

requested by AECC, or the Administrator of the Rural Electrl- 

flcatlon Administration, the Project Manager shall supply 

information and doctm~ntatlon demonstrating that Independence 

SES 18" being constructed in accordance with the requirements 

of this eubaeetlon. Upon cc~pletlon of construction of 

Independence SES, the ProJe~ Manager shall certify to the 

7 ~ m i n i a ~ r a t o r  t h a t  Indel~J~Sance  S~S was  c o n s t r u c t e d  

a c c o r d a n c e  w i t h  t h e  r e q u i r s z a n t s  o f  t h i s  s u b s e c t i o n .  

1 3 . 3  " K i c k - B a c k s ' .  I n  t h e  a c q u i s i t i o n ,  c o n s t r u c t i o n  

and c o m p l e t i o n  o f  t h e s e  f a c i l i t i e s  p u r s u a n t  t o  t h i s  Agreemen t ,  
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t he  p a r t i e s  s h a l l  comply w i t h  a l l  a p p l i c a b l e  s t a t u t e s ,  

o r d i n a n c e s ,  r u l e s  and r e g u l a t i o n s  p e r t a i n i n g  t o  t h e  work.  

The parties acknowledge t h a t  t h e y  are fae~liar with t h e  

Rural Electrification Act of 1936, as amended, the 8e-called 

"Kick-Back" Statute (48 Stat. 948), and regulations issued 

pttrsuant thereto, and 18 U.S.C. 287, I001, as a~M~ded. The 

parties understand that the obligations of the parties 

hereunder are subject to the applicable regulations and 

orders of ~rr~tntal Agencies having Jurisdiction in the 

p r e m i s e s .  

13.4 Equal Opportunity Clause. During. the per- 

ferments of those parts of this Agreement relating to the 

construction by the Pro~ect Manager of t h e  Independence SES 

or any additions, betterments or improvements thereto, the 

Project Manager agrees as follows: 

13.4.1 The Project Manager will not diacrimlnate 

against any employee or applicant for employment because 

of race, color, religion, sex, ago or national origin. 

The c o n t r a c t o r  will take affirmative action t o  ensure 

that appllcants are employed, and that mEployaes are 

treated during ~loymont without r~ard to their race, 

color, rellglon, sex, or national origin. Such action 

shall include, but not be limited to, the following: 

employment, ul~rading, demotion or transfer; recruit- 

ment or recruitment advertising; layoff or termination; 
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r a t e s  o f  pay o r  o t h e r  fo rms  o f  c o n ~ e n s a t i o n |  and 

s e l e c t i o n  f o r  t r a i n i n g ,  i n c l u d i n g  a p p r e n t i c e s h i p .  The 

c o n l ~ a c t o r  a g r e e s  t o  p e a t  i n  c o n s p i c u o u s  p l a c e s ,  

available to emplo~'eea and appllcants for employment, 

notices to be provided setting forth the provisions of 

this nondiscrimination clause. 

13.4.2 The Project Manager will, in all solici- 

tations or advertisements for employees placed by or on 

behalf of the contractor, state that all quallfied 

applicants will receive consideration for employment 

without regazd to color, religion, sex, age or national 

origin. _. 

13.4.3 The Project Manager will send to each 

labor union or representative of workers with which 

either has a collective bargaining agreement or other 

contract or understanding, a notice to be provided 

advising the said labor union or workers' representa- 

tives of the commitments under this Section, and shall 

post copies o f  t he  notice in coz~plcuOus places avail- 

able t o  employees and applicants for employment. 

13.4 .4  The P r o j e c t  Nanager w£11 comply w i t h  all 

provisions of Executive Order 11246 of September 24, 

1965, and of the rules, regulatlons end relevant orders 

of the Secretary of Labor. 

13.4.5 The Project Manager will furnish all 
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information and reports required by Executive Order 

11246 of Septenber 24, 1965, and by rules, regulatlons " 

and relevant orders of the Secretary of Labor, or 

pursuant thereto, and will permit access to its books, 

records and accounts by the administering agency and 

the Secretary of Labor for purposes of investigation to 

ascertain compliance with such rules, regulations and 

orders. 

13.4.6 In the event of the Project Manager's 

noncompliance with the nondiscrimination clauses of 

this a~reement or with any of the said rules, regula- 

tions or orders, this agreement may be cancelled, 

terminated or suspended in whole or in part and the 

contractor may ha declared ineligible for further 

Government contracts or federally assisted construction 

contracts in a c c o r d a n c e  with procedures authorized in 

Executive Ox~er NOoi1246 of September 24, 1965, and 

such  o t h e r  s a n c t i o n s  may be  imposed and r e m e d i e s  invoked 

as  p r o v i d e d  i n  s a i d  Exe~--utive Orde r  o r  by r u l e ,  r e g u l a -  

r . ton o r  o r d e r  o f  t h e  S e c r e t a r y  o f  Labo r ,  o r  as  o t h e r w i s e  

p z o v i d e d  by law.  

13.4.7 Project Manager will include t h e  words 

"During the performance of this contract, the contractor 

agrees as follows:" followed by the provisions of 

paragraphs 13.4.1 through 13.4.7 of this Section 13 in 
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every subcontract or purchase order (with the words 

"Project Manager" changed to the word "Contractor") 

unless exempted by rules, r~ulations or orders of the 

Secretary of Labor issued pursuant to section 204 of 

Executive Order 11246 of September 24, 1965, so that 

such provisions will be binding upon such subcontractor 

or vendor. The contractor will take such action with 

respect to any subcontract o r  purchase order as the 

edmlnlatering agency may direct as a means of enforcing 

such provisions, including sanctions for noncompliance: 

Provided, however, that in the event a contractor 

becomes involved in, or is threatened with, litigatlon 

with a subcontractor or vendor as a result of such 

direction by the administering agency, the contractor 

may request the United States to enter into such litiga- 

tion to protect the interests of the United States. 

13.4.8 For purposes of this Agreement, the term 

"this Agreement" as used in $ubeectlon 13.4.6 hereof 

shall mean t h o s e  parts o f  thin A~reement relating to 

t h e  c o n s t r u c t i o n  by  P r o J e n t  ~ a g ~  o f  t h e  I n d e p e n d e n c e  

SF~, o r  a n y  ad d l t i o r~B ,  b e t t l r m e n t l  o r  J4nprovem~uts  

t h e r e t o ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n  t h e  p r o v i s i o n s  

hereof in~gar as they deal with the performance by the 

Project Manager of any construction activities and 

obligations. 
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1].5 No Se@re~atlon. The parties certify that 

they will not maintain or provide for their employees any 

segl:egated facilities at any of their establishments, and 

that they do not permit their employees to perform their 

services at any location, under its control, where segre- 

gated facilities ere maintained. As used in this certifi- 

cation, the term "segregated facilities" means any waiting 

rooms, work areas, reatro~zs and washroom~, restaurants and 

other eating areas, tiMeclocks, locker rooms and other 

storage or dressing areas, parking lots, drinking fountains, 

recreanion or entertainment areas, transportatlon, a~d 

housing facilities provided for employees which are segre- 

gated on the basis of race, color, religion, or national 

origin, because of habit, local custom or otherwise. They 

agree that (except where they have obtained identical 

certifications from proposed subcontractors for specific 

time Reriods) t hey  will o b t a i n  identical certifications from 

p r o p o s e d  s u b c o n t r a c t o r s  p r i o r  t o  t h e  award  o f  s u b c o n t r a c t s  

e x c e e d i n g  $ 1 0 , 0 0 0  w h i c h  a r e  n o t  e x e m p t  f r cw  t h e  p r o v i s i o n s  

of the Equal Opportunity Clause, end that ~hey will retain 

such certification in their files. 
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14. GENERAL PROVISIONS 

14. l No ~ l a y .  No d i s a g r e e m e n t  o r  d i s p u t e  o f  any  k i n d  

betWeen AP&L and  P a r t i c i p a n t s  c o n c e r n i n g  any  r o ~ t t e r ,  i n c l u d i n g  

w i t h o u t  l i m i t a t i o n ,  t h e  amount  o f  a n y  paymen t  due o r  t h e  

cozrec tneas  o f  any charge, s h a l l  p e r m i t  any p a r t y  t o  de lay  

or  w i t h h o l d  any  p a l m e n t  o r  t h e  p e : f o ~ n c e  o f  any  o ~ h e r  

o b l £ g a t i o n  p u r s u a n t  t o  t h i s  A ~ r e e m e n t .  

1 4 . 2  F u r t h e r  A s s u r a n c e s .  From t£me t o  t i m e  a f t e r  t h e  

C l o s i n g ,  AP&L and  P a r t i c i p a n t s  w i l l  e x e c u t e  s u c h  I n s t r u m e n t s  

o f  c o n v e y a n c e  and o t h e r  d o c u m e n t s ,  upon t h e  r e q u e s t  o f  t h e  

o t h e r ,  a+a +MY be  n e c e s s a r y  o r  = p p r o p r i n t e ,  t o  c a r r y  o u t  t h e  

I n t e n t  o f  t h i s  A g r e e m e n t .  

1 4 . 3  G o v e r n i n ~  Law. The v a l i d i t y ,  i n t e r p r e t a t i o n ,  and 

p e ~ f o r m m c e  o f  t h i s  A q r e m m n t  and e a c h  o f  i t s  p r o v i s i o n s  

s h a l l  b e  g o v e r n e d  by t h e  l a w s  o f  t h e  S t a t e  o f  A r k a n s a s .  

1 4 . 4  S e c t i o n  H e a d i n g s  n o t  t o  A f f e c t  ~ a n i n ~ .  The 

d e s c r i p t i v e  h e a d I n g s  o f  the v a r i o u s  Sec t ions  o f  t h i s  Aqree-  

r a n t  h a v e  b e e n  i n s e r t e d  f o r  c o n v e n i e n c e  o f  r e f e r e n c e  o n l y  

and s h a l l  i n  no  way m o d i f y  o r  r e s p i t e  any  o f  t h e  terms and 

p r o v i s i o n s  t h ~ a o f .  

1 4 . 5  T/~ne o f  E s s e n c e .  Time i s  o f  t h e  e s s e n c e  o f  t h i s  

A g r e e m e n t .  

1 4 . 6  A m e n d m m t s .  T h i s  A g r e e m e n t  may be  amended by and 

o n l y  by a w r i t t e n  i n s t r u m e n t  d u l y  e x e c u t e d  by e a c h  o f  t h e  

I 

- 5 4 -  
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parties hereto and as to AECC, subject to the written 

approval of the Administrator of the Rural Electrification 

Admlnlstration. 

14.7 Successors and Asslgns. This Agreement shall 

inure t o  the benefit of and be binding upon AP&L and Partl- 

cipants a n d  their respective successors and assigns. Nothinq 

in this AGreement, express or implled, is intended to confer 

upon any other person any rights or rauedies hereunder. 

14.8 Counterparts. This Agreement may he executed 

simultaneously in three or more counterparts, each of which 

shall be deemed an original but all of which together shall 

constitute one and the same instrument. 

14.9 "As ~s" Sale. Zndepend .ante SES is to be sold 

"as is" and "where is". AP&L makes no representation or 

warranty whatsoever in this agreaant, express, implied or 

statutory, including, without limitation, any representation 

or warranty all to the value, q~lantity, condltlon, maleabilicy, 

obsolescence, ~chantability, f i t ness  Or SUitability for 

use or working ord~ o f  a n y  o f  Independence 8E8, nor d o e s  

AP&L represent or warEunt that .t~e use or operation of 

Independence SBS will not violate patent, trademark or 

servloe mark rights of any t h I E d  parties. Paz"cicipenta are 

willing to purchase Independence SES "as is" and "where is" 

and in accordance with the terms and conditions of this 

Agreement. Notwithstandinq the foregoing, Pertlclpants 

-55- 
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a 

d 

shall have the benefit, in proportion to their interest in 

Independence SES, to all manufacturers' and vendors' warranti,.s 

end all patent, trademark, end servlcmnark rights running to 

AP&L in connection with Independence SES. 

14.10 Good Utillty Practices. AP&L and Participants 

shall discharge any end all obligations under this Agreement 

in a prudent manner and in accordance with good utility 

practices. 

14.11 Survivals. The agree~nents, covenants, 

representations and warranties contained in this Agreement 

shall murvive the Closing. 

14.12 Transfer of Ownership Shares. Under any 

circumstances under this Agreement which will result in an 

increase of Ownership Share of a party or parties, the party 

or parties obligated to convey an increase in Ownership 

Share to another party or parties shall execute or furnish 

all doctunents necessary to provide a fee simple tltle to 

• much Incrmaeed C~nership Share free •of mortgage or other 

l i a n m .  

14.13 TIrmlnatlon am to AECC. If the Admlnimtrator 

of the Rural Elentrlflcatlon Ag~Inlstratlon has not approved 

this Ownership Agreement in writing by December 31, 1979, this 

Agreement shall terminate as between AECC and AP&L, and upon 

such termination all rights, liabilities end obligations of 

AECC end AP&L to each other relating to Independence SES 
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shall cease with the exceptlon that AP&L shall repay to AECC 

on or before December 31, 1981, all amounts which were 

received by AP&L from AECC with respect to the cost of 

construction of Independence SES, as wall as interest on 

such funds paid to AP&L at the rate of interest established 

by National Rural Utilities Cooperative Finance Corporation 

for llne of credit loans at the time of each such payment to 

AP&L Upon payment of such funds, AECC shall convey, or 

cause to be conveyed, to AP&L all of its right, title and 

Interest, free of any encumbrance, in Independence SES, and 

the Ownership Agreement ~,~d Operating Agreement shall there- 

after have no further force or effect. 

14.14 Notic_____~e. Any notice, request, consent or 

other cc~municatlon permitted or required by this Agreement 

(including, without limitation, any offer or acceptance 

pursuant to Section 12.1 hereof) shall be in writing and 

shall ha doomed Given when deposited in the  United States 

Nail, first class pOStaqa prepaid, and If given to AP&L, 

shall be addraesed to~ 

Arkansas Power & L.ight Ccq~ny  
P. O. Box 551 
L i t t Z e  Rock, Arkansas 72203 
A t t e n t i o n :  The P r e s i d e n t  

and,  if given t o  AECC, shall be addrassed t o :  

A~kanea8 Electric Cooperative Corporation 
P.  O. BoX 9469 
L i t t l a  Rock, Arkansas 72219 
Attention: General Manager 
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em 

and, i f  g i ven  t o  C ~ ,  s h a l l  be addressed tog 

City Water and Light Plant 
400 East Monroe 
Jonesboro, Arkansas 72401 
Attentlon z Manager 

and, if given to Conwey, shall be addressed to, 

Conway Corporation 
1319 Prairie Street 
Conway, Arkansas 72032 
Attention: Manager 

unless a different officer or address shall have been 

deslgna1:ed by the respective party by notice in writing. 
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a 

15. EXECUTION 

i 

i 

el 

15.1 IN WITNESS WHEREOF, the undersigned partAe$ 

hereto have duly executed this Agreement in Little Rock, 

Arkansas, on the date first above written. 

ARKANSAS POWER & LIGHT COMPANY 

(~ORPO.e, ATE SEAL ) 

ARKANSAS ELECTRIC CCOPE.RAT.T~-~ 
• COKPOT, AT XOl~. 

Secretary 
(CORPORATE SEAL) 

CITY WATER AND LIGHT PLANT 
OF THE C~TY OT JONESBORO 

Secze~tzy 
(CORPORATE SEAL] 

(CORPORATE SEAL) 

Chairman 

C I T Y  OF CONWAY, ARKANSAS 
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g - ]NDEP~NDLNCL PLANT uWNLRSHIP AGREEMENT 

Exhibit  "A" 
Page 1 

R 

The fol lowing lends to be conveyed by APiL Co. s-bject 
to mtneral r ights that were retAtnlKI by owners and a l l  
easmnts  o f  record, a11 lytng in Independence County, 
Arkansas. 

J 

All  that pcr~ o f  the ~/ 1/4, SIV 1/4, Section 3, ]ytng south o f  the south 
r ight-of-way of the Missourt Pacif ic Ratlrnad; All that part o f  the St. 
1/4, SE 1/4, Sectton 4, lytng south of  the satd ret lrnad r tght -o f -~ ty ;  
The E ] /2 ,  N£ ] /4 ,  Section g; A11 that part o f  the SE ] /4,  Section g, 
lytng east o f  the r t g h t - o f - ~ y  of  Arkansas State Htghway 69 along the 
west stde thereof and lytng east o f  the r t gh t -o f -~y  of a grave] reed, 
running north and south, located In the ~ I/4 o f  said S£ 1/4, Section 9; 
A11 that part of  Section ]0, lytng south of  the setd rat l road r |g f l t -o f -  
way; the Sld 1/4, Sectton 11; the Id 1/2, $E 1/4, Sectton 11; Al l  that 
part of  the Nid 1/4, 5ectton 11, ]ylng south of setd rmtlroud r igh t -o f -  
way; Al l  thaT. part of  the SW 1/4, NE 1/4, Sectton 11, ].vtng south of 
said rat l raod rtghr.-of-way; The NW 1/4, Section 14; The W 1/2, NE 1/4, 
Section 14; The NW 1/4, SE 1/4, Sectton 14; The N 1/2, SW 1/4, Section 
14; The N 112, SE 1/4, Sectton 15; The NE 1/4, Sectton 15 and the NW 
1/4, Sectton 15, a l l  located tn T-12-fl, R-4-W, ]ndependence County. 
ArKansas, I~tng more par t icu lar ly  descrt l~l  as follows: 

From a found stone at the $1~ corner of  Sect|on ]5, T-12-N, R-4-1¢, run II 
05 degrees 05' 42" W 2781.49 feet  to the po|nt of  beginning, bet~J the 
SW corner of the ~ 1/4, satd Section 15; thence conttnue N OS degrees 
05' 42" I/ 2563.62 feet;  thence S 85 degrees 35' 38" W 2530.30 feet to a 
point on the east r ight-of-way of Arkansas St~lto Htgtncay 69; thence N 06 
degrees 01' 01" E 771.54 feet  a]ong said h|gh~y right-of-way; thence N 
04 degrees 50' 27" [ ]58.40 feet along said fllgt~vav rfght-of-way; thence 
N 04 degrees 31' 42" W 347.39 feet along satd highway r ight-of-way; 
thence N 10 degrees 51' 53" W 503.85 feet along satd hlgtavay r igh t -o f -  
way; thence /t ]2 degrees 33' Ig" ~1 502.59 feet to e point on the east 
r ight-of-way of  a gravel road; thence N Og degrees 52' 31" W 358.17 feet 
along said road r t g h t - o f - ~ y ;  thence N 85 degrees 39' 45" E ]225.04 
/'Let.; thence N 04 degrees 28' 26" W 2645.44 f e e t ;  thence N 03 degrees 
53' 03" Id 625.44 feet  (along the ~ ls t  1]he of  the SE 1/4, SE 1/4, Sectton 
4) to a potnt on the south r t g h t - o f - ~ y  of the ~lssourt Pactflc I~tlrnad; 
thence S 76 degrees 48' 31" E II,268.35 feet  along satd ra i l road r ight-  
of-way { to a point on the east 1~ne of  the SW 1/4, HE 1/4, Sectton 11); 
Thence S 04 degrees 47' 16" E Z700.£8 feet ;  thence S 04 degrees 59' 47" 
E 4021.24 feet  to the SE corner of  the l~ ] /4 ,  SE 1/4, Sectton 14; 
Thence $ 85 degrees 59' 33" td 40el.8S feet ;  Thence S 87 degrees 17' 20" 
W 2687.87 feet ;  thence N 05 degrees 10' 09" t/ 1358.94 feet ;  Thence 5 87 
degrees 58' 38" W Z683.76 feet  to the potnt of beginning, contatn]ng 
1921.76 acres more or less. Subtect to easements of record. 
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Exhtblt "A" 
Page 2 

Less and except a switch.yard substation tract approximately 1200 feet 
northerly and southerly and approximately 1000 feet easterly and westerly 
and containing approximtely 27.5 acres lying near the center of the 
west half of Section 10, T 12 N, R 4 I¢, as shotm on rage l:hree (3) of this 
(xhtbtt  A, and more precisely described as fol lovs: 

From the southwest corner of said Section 10, run N 13 ° g' 25.S" E 
2107.05 feet to a potnt which ts the southmt  corner of  the switchyard. 
The boundaries of satd s~tchyard, preceding frail said southwest switch- 
yard corner, are as follows: Run N 13 11'.29" r 1200 feet to the north- 
west corner of satd s~rltchylrd; thence S 76 ~ 48' 31" [ 1,000 fee'~ to the 
northeast corner; then S 13 v 11' 29" W 1,200 feet to the southeast corner; 
then N 76 o 48' 31" west 1,000 feet, reCurntng to the southwest corner. 
Subject to Hsments of record. 

Also less and except a tract of  land consisting of apprexfmtely 
f ive (5) acres, which ts that portion of the Northeast Quarter (NEll) of 
the Northeast Quarter (NE~) of Section 10, T 12 N, R 4 W, lytng south of 
the Mtssourl Pacific Ratlroad r t g h t - o f - l y  as shown on Page Three (3) of 
this Exhibit A. 

411 
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INDEPENDENCE PLANT OWN[ILSHIP AGREDI[NT - EXHIBIT "8" 
PAGE 1 

EXHIBIT "B" 

AP&L and part ic ipants desire and tntend to estobltsh the i r  Owner- 

ship in the ~ 700 MW nominally reted generating unitS to be kno~ as 

Independence Numbers One and Two to be located near Newark, In Indepen- 

dence County, ArXansas (individually Independence Unlt No. 1 and Indepen- 

dence Unit No. 2, and, collecClveiyo "Independence Plant') as ere 

particularly described In the application, amnd,~nts thereto, and 

resulting order thereof, by MPk, AECC and Clty Water and Light Plant of 

the Clty of Jonesboro, before the Arkansas Public Service Comisslon 

(APSC) in Docket No. uzg03, Order dated August 31, 1978. The Indepen- 

dence Plant, including the turblne-generators, the buildings housing the 

sa,~e, and the associated auxiliaries and equlp~nt are n~re partlcularly 

described below. 

The plant site Is located in IndePendence County, Arkansas, approxi- 

mately 3 miles Southeast of  ~wark, Arkansas, North of  the White River. 

The fintsheSf, plant area grade wt l l  be at elevation 239 feet U:~T~S. The 

mxtnum r i ve r  elevat ion ts mpproxtmtely 236 feet USGS. The st te cam~ 

prises approximately 2000 acres. 

The plan~ wt l l  consist o f  two duplicate unttS, each having 8 capa- 

b i l i t y  of 700 MI((net). k~I(~)c_:_:_:t~L~._-~)[ be._qla for 

possi)]e " future (Ni~e'm;~frE~j~ItL 

~e unitS are designed to burn sub-bitumlnous coal. Inltialiy, 

coal will be delivered by unlt train rel! cars provided wlth swivel 

coupl Ings. 
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Exhibit  "B" 
Page Z 

Plant equipment layout and design wi l l  provlde for  conversion to 

burning plpel lne coal mt any future tlmt wlth a minimum amount Of conver- 

sion expense and ou~ge time. 

S p l c c ~ t ~ v t ~ t t  i lSo'be:mde~f6# a f u tu re - fue l  ot I s t o r i g e  

~nk fa rm; -  

Space wt l ]  be provtded fo r  future S02 removal equtpmont and waste 

burning equipment. 

Plant layout~ Ntl1 reserve space for  constr~ctton of f ices and 

constl"uctton warehouses. 

The steam generator fo r  each uni t  wt l l  be a £Ombustlon [ngtneer|ng 

palanced dra f t ,  suh-CrtttCa] pressure drum type unit  wtth 6,023,000 lbs. 

par hour maximum conttnous capectty designed to del iver  steam at 2615 

psigo 1005 F at t~e superheater out le t  and capable of reheating 5,466,000 lbs. 

per hour, 565 psig, 835 F to 1005 F when supplled with 484 F fee~ater .  

The turbtne-dr4ven l ~ t l e r  feed pun~s (Z one-half capacity units for  

each unit)  .111 be mounted on the operating deck paral le l  to the main 

turbtne generator units. Pump drive turbines wt l l  exhaust dowr~rd into 

the condenser neck. 

The deaerattng feed~ te r  heater w i l l  be mounted on top of  the 

bo i le r  steel wtth suitable access p lat foms and freeze protection. The 

operating floor-~ounUxt bo i le r  fIHKI pwmps w i l l  receive water d i rect ly  

from the duere to r  without an intermediate booster pump. Each bai ler  

feed pump w111 be equlpped with a double suction f i r s t  stage in order to 

minimize the suctton hnd r e q u l r e m n t s . .  

The pulverizers end co&l s11os w111 be arranged wtth ha l f  o f  them 

on each stde of  each bot ler .  Coal wt l l  be brought fro,, l i ve  storage to 
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Ex. "B" - PAGE 3 

the plant by means of  conveyors and distr ibuted to the s i los by means of 

t r ipper  conveyors on top of  the st los along both sides of  each boi ler.  

The turbine generator fo r  each untt wt l l  be a General Electrtc 

Company tandem-ccel)ound, four-f low, condens|ng, stngle reheat machine 

with 33 1/2" las t  stage blades. The n~tna l  turbine rettng ts 800,00U 

IO4 (Gross) at  4 l /Z"  nmrcury absolute back-pressure and US rake-up. The 

maxtmu~ expected capabtlt t4 at  5% over-pressure and 5% desqgn mrgtn Is 

approximately 876.000 10J (gross) at  4 1/2" mercury absolute back-pressure 

and 0Z rake-up. The generator rettng ts 1.000,O00 KVA, 0.90 power 

factor  and 0.50 short c t rcut t  rat ing,  75 pstg hydrogen pressure. 

The main, unl t  aux i l ia ry  and start-up/stand-by power transfor=mrs 

wt l l  be ~ocatnd adjacent to and on the west side of the turbine butlding 

at grade level .  

Condenser coollng w111 be by ~ n ~  af ,*t,rA1 ~rA~* r.~.1~na.~r~,~o 

one fo r  each generating untt. 

Th4 p]ant ar~angemnt wt11 De with turbtne generator units In 

tandem, san~ hand, wtth axes perl)endtcular to the bot ler axes. The 

turbine generator axes wi l l  be generally north-south with transformers 

and swltchyard to the west. Coa1-h4ndllng and storage ,111 be to the 

east and ash dlsposal fac|11t les. Includlng the ash dlsposal area. w i l l  

be to the east. 

The Ins ta l la t ions  wt l l  be o f  the seat-outdoor type. Enclosures 

w111 constst o f  a turbqne generator l~11dlng and coal trlpper gallerdes. 

I t  ts planned that one contrel room wt l l  be Instal led b e ~ ,  Untts 1 

and 2. Other equtpeent cmnon to two un|ts, such ms a i r  cmlpressors. 

w i l l  be located b e ~ e n  Untts | and 2. 
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mini 
There w i l l  . designed for  this plant a]] gent..1 service f ac i l i t i e s  

including o f f i ces ,  shops, warehouses, Caboratories, f i r s t - a i d  room, and 

similar f a c i l i t i e s  as are required fo r  a new s i te  developeent. The shop 

wtl1 be la id  out fo r  power plant matntence only. 

The brldge cranes wi l l  be tns~11ed to service the turbine generator 

units wlth su f f i c ien t  cepac|ty to handle the heaviest ptece a f te r  erection. 

The cranes wt l l  be equipped ~ t h  aux| l la ry  hooks. Suff ic ient ]ay-ck~ 

g space on the operating deck wt l l  be provided fo r  turbine generator 

satntenence and overhaul. 

The lmtest addendm of  a l l  appllcaole codes wi l l  be followa~ includ- 

ing State mnd Federel Atr and Water Pol lut ion Control Regulattonso OSHA 

Standards and local ordinances regarding the design and construction o f  

the f a c i l i t y .  

4l Excluded from Part icipant 's owners,tp in this agreement are trens- 

mission f a c i l i t i e s  on the Independence property s i te.  Participants 
41 

..... aqrea.~hat they w i l l  execute R/W agree,ants fo r  a l l  present and..f,t,J~ 

transmission l ines on the ~otntly o~ed Independence properties. 
41 

Also excluded froaownershtp o f  AP&L and Participants are coal 

handllng and storage equtpmnt and f a c i l i t i e s ,  tnclud|ng but not l imited 

to the unloading and reclaim ptts and equipment, t ransfer and crushlng 

towers, conveyors, t r ippers,  tunnels, s tacker - rec la t~r ,  and assoctateq 

auxt1118ry ~luipmlnt and support structures. 

I The det~tled destgn, spectflcmtlons and purchase orders fo r  e l l  

equipment tn the ]ndependence Plant w111 be avai lable fo r  inspection in 

the Generation and Construction Oepartw~t Off ices. Arkansas Power & 

Light Coeq~ny. F i rs t  National Building, L | t t l e  Rock. Arkansas. 

The schedule fo r  operation of the un|t i s :  

Untt No_..__._~. 

] 

2 

ConmFrcla] Operatlon 

Januar~ I ,  1983 

January 1, 1985 
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INUEPENDENCE PLANT UWNERSHIP AGREEHENT - EXHIBIT "C-1" 
PAGE I 

SPECZAL MARRANTY DEED AN;) BZLL OF SALE 

)OOi ALL ~N BY THESE PRESENTS: 

That Arkansas Po~er & Light Company, a corporation organized under 

the laws of the State of Arkansas. Grantor, duly authorized by proper 

resolution of i t s  Board of Directors. for and |n consideration of the 

execution by Grantor and Granl:ee of Independence Plant O~mershtp and 

Operating Agreements dated , 19__. the sum of 

Ten and no/lOO Do|ears ($|0.00) in hand paid. and for  other good and 

vmluable consideration, the rece|pt of which is hereby acknowledged. 

does grant, bargain, sel l  and convey unto the satd Arkansas Electric 

Cooperative CO~porat~bn. Gri,,~.~v, IL~ ~u(cessors and asstgns, the follow- 

ing described proper~y: 

A t h i r t y - f i v e  percent (36%) undivided ~nterest in and to that 
certatn real property more par t |cu lar ly  described tn Exhibi t  "A" 
attached hereto and for  a l l  purposes by thts reference Incorporated 
herein and made a part hereof Isald real property being hereinafter 
referred to as the "Plant Stte and Access Thereto") together with a 
35S undivided Interest ,  to the extent monies have been expended or 
rfghLs and/or interests acquired by Grantor as of 
I L ,  tn a l l  easements, r ights of way. permtts, pr iv i leges,  ma- 
Chinery. equipment, appliances, appurtenances. |m|tertals, SUpplieS 
and a l l  other propert~y, tangible or |ntsoglble,  re81, personal or 
II|xed. fomtng a part of or appertaining to or used, occupied or 
enjoyed in connection with the Independence Plant Stte end Access 
Thereto, or any bui ld ings, other structures or |mprovemnts sttuated 
on the prmtses dascr|b~J in Exhtbtt-"A" hereto. 

TO HAVE AND TO HOLD the Jbove-described real and personal 

proper~ unto Grantee, i t s  successors end asstgns forever, in Fee 

Stm?le. " 

Grantor. for the consideration aforesaid, for  t t se l f ,  i t s  succesors 

and assigns wt l l  ws~'ant and forever defend the r ight  and t i t l e  to the 

above described lands sgatnst a | l  claims done or suffered by Grantor° 

except mineral r ights ratotned, a l l  easements of record, and acttons of 

the Courts tn any eminent domtn proceeding. 
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No~vtt~standtng arLythtl~j contained herein to f.he contrary, the 

bui ldings, other structures and lmprovementso f ixtures and personal 

proper~y herein conveyed and hereby conveyed by Grantor to Grantee upon 

an "as ts" and %here ts"  basis: Netther Grantor nor any person or 

entlt~y of any klnd or nature whatsoever act tng~or or on behalf of 

Grantor ei ther has made or hereby mkes any representst$on or v~sr~anty 

whatsoever wtth r e s i s t  thereto, whel~er express, implied or statutory,  

Including, wtthout l im i ta t ion ,  any representation or ~lrrmnty as to the 

va]ue, quanttt4o condit ion, sa|eb| l i t f f ,  obsolescence, i r c h e n t a b t l t t y ,  

f i tness or aufta~flft~y for  use or umrktng order thereof or that the use 

or opermtton thereof w i l l  not v io la te  patent, trademark or servicemrk 

r ights of any th i rd  paroles. No~thstsndtng the foregotn9, Grantee 

shall have the beneftt tn proportion to t ts  interest in the Independence 

Plant, of a l )  manufacturers' and vendors' warranties and a l l  patent, 

trademark and ser~tcemrk r ights running to Grantor in connection with 

the property herein contained. 

IN WITNESS WH@,EOF, Grantor has caused thls instrument to be executed 

and its corporate seal to be affixed hereunto by its duly authorized 

officers on the day and year first above written. 

"GRANTOR" 

ARKANSAS POMER & LIGHT COMPANY 

By 

ATTEST: 

ASSlSUn¢ Secre~ry 

Tt t le  
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ACKNOWLEDGEMENT 

STATE OF ARKNL~AS ) 
) SS 

COUNTY OF PULASKZ ) 

On th|s day, before me, i Notary Publlc duly cmmlss~onedo qual l f led 
and act ing, wttJn and for the satd County and State, personally appeared 

end 
to me personally well known, who acknowledged that they were the 

and Assistant SecretAry of Arkansas POwer 
& Light Company, a corporation, and that they° as such of f icers,  being 
authorized so to do, had executed the foregoing Instrument for the 
constderetton, uses and purposes theretn ¢onta|ned end tn the capec|ttes 
there stated° by stgnlng the name of the corporation by themselves as 
such of f icers .  

WITNESS my hand and off tcteel  seal of this d a y  of 
19 . 

Notary Publlc 

Hy Coemiss]on Exp|res: 
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SPECIA L HARRN(TY DEED AND BILL OF SALE 

de 

KNUW ALL Mt~N BY THESE PRESF.NTS: 

That Arkansas Power & Light Compan.y, a corporation organized under 

the laws of the State of Arkansas, Grantor, duly authorized by proper 

reso)utton of  1as Board of Directors, for and tn consideration of the 

execution by Grantor and Grantee of Independence Plant Ownership and 

Operating Agreements dated , |S._._, the sum of 

Ten and no/lO0 Dollars ($10.00) tn hand paid, and for other good and 

valuable consideration, the recetpt of which ts hereby acknowledged, 

does grant, bargatno sell and convey unto the said City Water &Ltght 

Plant of the City of Jonesboro, Grantee, 1~ successors and assigns, the 

fOIIOwl.g described properl~.v: 

A f t ve  percent (5%) undivided interest tn and to that certatn real 
property more part icularly described tn Exhlbtt "A" attached hereto 
and for a l l  purposes by this reference tncorpo'ratad hereip and Nde 
a part hereof (said real property being herefnafl:er referred to as 
the "Plant Stte and Access Thereto") together with 5% undivided 
interest, to the extent monies have been expended or rtghts and/or 
interests acquired by Grantor as of , lg.__, in atl 
easements, rights of way, pemil;s, privi leges, mchtnery, and al l  
other property, tangtble or Intangible° ~ a l ,  personal or mixed, 
foming a part of or appertaining to or used, occupied or enjoyed 
in connection with the Independence P|ant Site and Access Thereto° 
or any buildings, other structures or tmrevemnts situated on the 
premises described tn Exhibit "A" hereto. 

TO HAVE AND TO HOLD the above-~lscrtbed r i l l  and personal 

property unto Grantee, 1as successors and" assigns forever, tn Fee 

Simle. 

Grantor, for the consideration aforesaid, for i t se l f ,  1as succesors 

and asstgns wi l |  warn'ant and forever deleted the right and t t t l e  to the 

above described lands agatnst al l  claims done or suffered by Grantor° 

except mineral rights retained° al l  easements of record, and actions of 

the Courts in any eminent domain proceeding. 
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Notwithstanding anything contained herein to the contrary, the 

buildings, other structures and improvements, f ix tures and personal 

property herein conveyed and hereby conveyed by Grantor to Grentae upon 

an "as is"  and "where ts"  basis: Netther Grantor nor any person or 

ent i ty  of any ktnd or nature whatsoever acting for  or on behalf of 

Grantor ei ther has made or hereby makes any representation or warranty 

whatsoever with respect thereto, whether express, tmplled or statutory, 

including, without limitation, any representation or warranty as to the 

value, quantity, condition, smiabillty, obsolescence, merchantability, 

fitness or suitability for use or worklng order thereof or that the use 

or operation thereof will not violate patent, tred~rk or servlc~rk 

rights of any third parties. NoWlthstandlng the foregoing, Grantee 

shall have the benefit in p~portion ~o its inte~+ (n)he !-de~.~ence 

Plant, of all manufacturers' an(l vendors' warranties and all patent, 

trademark and servlcemrk rights running to Grmntor in connection with 

the property herein contained. 

IN WITNESS WHEREOF, Grantor has caused this instrument to De executed 

and its corporate seml to be affixed hereunto by its duly authorized 

off icers on the day mnd year f i r s t  above wr i t ten.  

POWER & LZGHT COI~N/Y 

By 

ATTEST: ~iTse 

Assistant Secretary 
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STATE OF ARKANSAS 
SS 

COUNTY OF PULASVJ ) 

On thts day, before me, a Notary Public duly comtsstoned, qual i f ied 
and acting, wl t tn and for  the said County and State, personally appeared 

and 
rm ~e persona)ly well known, who acknow~Hged that they were the 

and Assistant Secretary of Arkansas Power 
& Light Company, a corporation, and that they, as such of f icers,  being 
authorized so to do, had executed the foregoing instrument for  the 
consideration, uses and purposes therein contained and in the capacities 
there stated, by signing the name of the corporation by thlmselves as 
such of f icers.  

WITNESS my hand and of f tc tea l  seal of thts 
19__. 

day of 

Notary Publtc 

My C~ i ss ton  Expires: 
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SPECXJ~. WARRANTY DEED AND BII,~, OF $ALE~ 

ALL HEre BY THESE PRE3EX!3: 

That Arkansas Power & Light C~pany, a corporation organized under 

the l•ws of the Stal:e of  Arkansu, Grantor, dul.v authorized by proper 

resolution of  t t~ Board of Directors, for  and tn consideration of tJ~ 

execution by Grantor and Grantee of Zndependence Plant O, merehtp and 

Operettng Agrem~n~ dat4KI , 19.._, the sum of 

Tqm and no/100 0ol lars ($10.00) in hand petd, •nd for  other good and 

valuable constdersl".ton, the recetpt of whtch ts hereby acknowledged, 

does grant, I~rgatn, sel l  and convey unto the satd Ctty of Cor~y, 

Arkansas° Grani'.ee° t ts successors and asstgns, the following descrt0ed 

prope~c:~ : 

A two percent (2"4) undtvtde~ interest tn and to that certain real 
property more par t icu lar ly  described tn EJJltbtt "A" attached hereto 
and for •11 purposes by this reference Incorporated herein and m~ae 
a part hereof (s l id  real property I)etng hereinafter refer~'ed to as 
the "Plant Slte and Access Thereto") together wtth 2: undivided 
tnterost ,  to the extent montes I~ave been expended or rtgnts and/or 
tnterosts acqutre(I by Grantor as of , 19 .~ ,  tn a l l  
easements, rtgflts of ~ y ,  pemtta,  prtvt|eges, ~chtf lery,  and a l l  
Other propert~v, tangtble or Intangible, roel ,  personal or mtxecl, 
forming • pert of or epRr~ltntng t43 or used, occuplH or enjoyed 
tn connection with the |ndHendence Plant Sttm and Access Thereto, 
Or any but Idtngs, ostler structures or |m rev l en t s  sttoat4KI on the 
prlmrlses descrtlNKI tn E~dltbtt "A" hereto. 

TO HAVE AND TO HOLD th l  el~ve-desc~lhed r ~ ]  and persona] 

property unto Grantee, t ts  successors and aaatgns forever, tn Fee 

Staple. 

Grantor, for  the conatderetton eforesatd, for  t t se l f ,  t ts  succesors 

and assigns w111 ~rTant  and forever defend the rtght and t l t l e  to the 

above described lands agatnst a l l  ¢]atms done or suffered by Grantor, 

except mineral rtghts retained, a l l  easmen~ of re¢o~, and actions of 

the Courts tn any mtnent dcm|n proceeding. 
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Notwithstanding anything contained herein to the contrary, the 

buildings, other structures and laN~rovements, f ixtures and personal 

property herein conveyed and hereby conveyed by Grantor to Grantee upon 

an "as is"  and "where ts" basis: Neither Grantor nor any person or 

en t i t y  o f  any kind or  nature whatsoever acting f o r  or on behalf o f  

Grantor e i the r  has made or hereby makes any representation or warranty 

whatsoever with respect thereto,  whether express, implied or s ts tutory,  

including, without l im i ta t i on ,  any representat ion or warranty as to the 

value, quant i ty ,  condi t ion,  sa l ab i l i t y ,  obsolescence, merchantabi l i ty,  

f i tness or s u i t a b i l i t y  fo r  use or working order thereof or that the use 

or operation thereof  w i l l  not v io la te patent, trademark or servtcemrk 

r ights o f  any th i rd  part ies.  No~tthstar~tng the foregoing, Grantee 

shall have the benef i t  in proport ion to i t s  in te res t  in the Independence 

Plant, o f  a11 mnufacturers '  and vendors' warranties and a l l  patent, 

trademark and serv lcmark  r ights runni~; to Grantor in connection with 

the property herein contalned. 

IN WITNESS WHEREOF, Gran~r has caused this Instmamnt to be executed 

and i t s  corporate seal to be af f ixed hereunto by i t s  duly authorized 

officers on the day and year f i r s t  above written. 

"6RN(TOR" 

ARKANSAS POWER & LIGHT C01@ANY 

By ,, 

ATTEST: T i t l e  

Assistant Secretary 
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A~KN~LEDGENENT 

STATE OF ARKANSAS 
SS I 

COUNTY OF PULASKI ) 

On t.nis clay, before m .  a Notary Public duly coemisstoned, qualifl~ 
and acting, witln and for the sald County and State, personally appeared 

and 
(o n~ personally well kno~. who acknowledged ~at they were the 

and Assistant S~ret~ry of Arkmnsas P~wer 
& Light Company. a corporation, and that they. as such officers, being 
au~orlzed so to do, had executed the forgoing Instn~nt for the 
conslderat~on, uses and purposes therein cor, t~In~ -~n~ in th~ ..... ""°" 
there sUted, by signing the n~ of the corporation by themelves as 
such officers. 

WITNESS ~ hand and officleal seal of this d a y  of 
I%__.  

My Commission Expires: 

Notary Public 
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INDEPENDENCE PLANT OWNERSHIP AGREEMENT - EXHIBIT "D" 

,IB 

NONTHLY COST OF MONEY RATE 

N34R - The monthly cost o f  money rate detemtned as fo l lows:  

k ~ e  r E  • 

OR - Ratto o f  the Principal ~oun t  of  (excluding any 
prmtum) F t rs t  Mortgage Bonds to t~t~l captte] .  

PR - Ratio o f  Par Value of  Preferred Stock (excluding 
any prmium) ~o t~t~l capi ta l .  

ER • Ratto o f  Common Equity to tota l  capttal .  

t - The coupon In terest  rate o f  the most recent 
tss.,e o f  F t rs t  Hot,gage Bonds. 

p = The coupon dtvtdend rate of  the most recent 
tssue o f  Preferred Stock. 

C - The rate o f  return of  Co,on Eo~tty shall be 
13S or such percentage as my het~lafter be 
f ixed by the ArluLnm Pub]tc Servtce Comtsston 
tn the then most recent APEL rate p~ceedtng. 

t - Ccmpostt tncrmentel  StAte and FederAl corpormte 
t n c ~  tax ra te .  
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Em~,ILv ,~umsa~ In~ 
F ~  ge,,i~d ~ Schedule No. 145 

Ori~m,~ Sbee~ No. I 

OI'~AT~O A ~  ~ p . , ~  m. WNm INK ~ 

ENTERGY ARKANSAS, INC. 
I w  

- .  ~ d  

ARKANSAS ~ CO01~¢ATIVI~ CORPORATION 

CITY WATER AND I.IOIIT PLAI~ 
OF ~ CITY OF I ~ B . O ,  ARKANSAS 

CITY OF CONWAY, ARKANSAS 

CITY OF W]BST M]BMPI~, ~ 

md 

Cn'Y OF OSC~LA, ~ 

md 

I~MI'HRQY MISSISSIPPi INC. 

md 

I 

IP 

I l l  

BNT~OY ~ INC 

md 

E A ~  'rBXA~ Ig.,l~X[~C COOPB~'IW~ ]B~C. 

l~kxl m of 
Novlmb~ I, 2000 

Ka~mbw I, ~0 

~m~ Sepmd~ I,~I 
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Emerlly Arkamau~ I=,'. 
Fire Revised Rate Schedule No. 14'[ 

1.1 Descr/pt/on ~ Pro'tics 
• " 1.2 Pm'dcipm~ 

m 1.3 Busincu~ 

.5 Undivided l~me~ m,d ~ of Corn 
1.6 A i ? ~ t  

411 
e l  

J 

I 

2. D e f i n t d ~  
2.1 Dermltion of ~ SES 
2.2 Cog e(Opem/on 
2,3 Uniform Sys~n of 

2.5 ~ lW0eure 
2.6 Ownenlh/p Shine 
2.7 o w n m ~  Agn~a~  
2.8 Antelope Cosl SuPl~y A I ~  
2.9 Actual Puel Cmts 
2.10 Operator 

3.1 R e ~ x ~ i l ~  u l  ^ u ~ / f o r  Opemim 
3.2 ~eney 

3.4 ~ wilh Af~lims 
3..q No L ~ i l i ~  
3.6 Lld~ili~ m ~ c i  l ~ i ~  

4. Psvmem of Cmt of ~ 
4.1 . q ~  d o ~  
4.2 l ~ ]~mt  of Corn 

4A l~ ,y :~  by h m : l ~  
4.5 Ncm~)mem 
4.6 C~,. Oblipsk~ 
4.7 Cooway 
4.8 WetMem~s~:l l~m 

H~mTFL ~ ~. 
S~ Wh0~ KMmdbs 

S~mmb~ I, 2001 

No~d~ |.2W0 
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Original Sheet No. 4 

1 i .4 Information 
11.5 Cooperation 
11.6 Regulatory Agencies 
i 1.7 Environmental Impact 

12. General 
12.1 
12.2 
12.3 
12.4 
12.5 
12.6 
12.7 
12.8 
12.9 
12.10 
1211 
12.12 
12.13 
12.14 
12.15 
12.16 
12.17 

Provisign~ 
No Delay 
Further Assurances 
Governing Law 
Section Headings not to Affect Meaning 
Tin~ of F.~sencc 
An~ndm~ts  
Successors and Assigns 
Counterparts 
Good Utility Practices 
Rural Electrification Administration Approval 
Notice 
Conway Corporation 
We,st Memphis 
Adjustment of Ownership Shares 
No Adverse Distinction 
Voting 
Miscellaneous 

13.1 Limitation on Assignability 
13.2 Term 

14. ~ution 

W 

l 

Isaucd by:. 

Is~t~d on: 

H. Thompson~ Jr. 
Senior V,~olcule P.xecmtvc 

September 1.2001 

Effective: Nov~ag~:r 1, 2000 
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I.l 

1.2 

I. OPERATING AGREEMENT 

Description of P{n'tie% THIS AGREEMENT, dated as of July 31, 1979, as 

amended, was restated as a confonmng document as of November 1, 2000, 

among EN'rERGY ARKANSAS, INC., formerly ARKANSAS POWER & 

LIGHT COMPANY, a corporation organized and existing under the laws of the 

State of Arkansas, (EAI), ARKANSAS ELECTRIC COOPERATIVE 

CORPORATION, an electric cooperative corporation orgamzed and operating 

under Act 342 of the Arkansas Acts of 1937 (AECC), CITY WATER AND 

LIGHT PLANT OF THE CITY OF JONESBORO, Jonesboro, Arkansas (CWL), 

the CITY OF CONWAY, ARKANSAS (Conway), the CITY OF WE3T 

MEMPHIS, ARKANAS (West Memphis) the CITY OF OSCEOLA, 

ARKANSAS (Osccola), ENTERGY MISSISSIPPI, INC., formerly MISSISSIPPI 

POWER & LIGHT COMPANY, a corporation organized and existing under the 

laws of the State of Mississippi (EMI), ENTERGY POWER, INC., a corporation 

organized and existing undo" the laws of the State of Delaware (EPI) and EAST 

TEXAS ELEC'I'RIC COOPERATIVE, INC., a gcncration and transmission 

cooperative organized and existing under the laws of the State of Texas (IzrF_.C). 

~ .  EAL AEC~, CWL, Conway, West Memphis, Osceola, EPI, EMI, 

and EYEC are hereafter referred to at times collectively as "Participants"; 

however, that, so long as EAI continues as Operator, the term 

"participant" as used in subsections 3.1, 3.2, 3.5, 4.3, 4.4, 4.5, 4.6, 4.7, 4.8, 4.9 

Issued by: 

Issued on: 

Henry H. Thoc~pson, Jr. 
Senior Wholeule Executive 

SelSembcr 1. 2001 

Effective: Novcmbe~ 1.2000 
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: Original Sheet No. 6 
Entergy Arkansas, Inc. 
First Revised Rate Schedule No. I45 

1.3 

and Sections 5, 6, 9 (except subsection 9.3), 11 and [2 (except subsection t2.7) 

shall not include EAI. The terms "Participant" or "Participants" as used herein, 

whether in singular or plural, shall in no instance be interpreted to create a joint 

obligation or duty, but shall always mean each Participant with respect to its 

proportionate Ownership Share of any property constituting a part of 

Independence SES. The obligations and duties of Participants are distinct and 

several and not joint. 

~ .  EAI is engaged in the business of generating, transmitting, and 

distributing electric power and energy primarily in the State of Arkans~. AECC 

is an electric cooperative corporation engaged in the business of generating and 

transm3tting electric power and energy for its member electric cooperative 

corporations in the State of Arkansas. CWL is engaged in the business of 

generating and acquiring electric power and energy and distributing such power 

and energy to its customers in the City of Jonesboro, Arkansas. Conway is the 

owner of an elecu'ic generating and distribution system, which is leased to the 

Conway Corporation, an Arkansas non-profit corporation, which distributes 

electric power and energy in the City of Conway, Arkansas. West Memphis is the 

owner of an electric generating and distribution system, which is operated by the 

West Memphis Utility Commission. Osceola is engaged in the business of 

generating and transmitting electric power and energy for its cus~ in the City 

of Oaceola. EMI is engaged in the business of generating, transmitting, and 

l u u e d  by: 

Issued on: 

Hem,/FL Thompson. Jr. 
Scnkx WholesaJe Execu~vc 

Sc*.ptcmlx..,: L 2001 

Effective: Nov~nb~ I, 20(}0 

I 
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1.4 

Issued by: 

on:  

1.5 

distributing electric power and energy primarily in the State of Mississippi. EPI is 

a wholesale generating subsidiary of Entergy Corporation. ETEC is an e{ectric 

cooperative engaged in the business of generating and transmitting electric power 

and crier, gy for its member electric cooperatives in the State of Texas. 

Descrintion of Indevendencc SES. Participants have entered into an agreement for 

the joint ownership of Independence Steam Electric Station (Ownership 

Agreement) dated as of July 31, 1979, providing for the purchase and ownership 

by Participants of undivided interests in two 700 MW nominally fatal coal fired 

generating units to be known as the Independence Units Number One and Two, to 

be located near Newark in Independence County, Arkansas, therein more 

particularly identified (individually Independence Unit No. I and Independence 

Unit No. 2, and collectively. Independence SES). 

Undivided.~terest and Sharini of Costs. As set forth in the Ownership 

Agreement, Participants are to have undivided interetts in Independence SES, and 

Participants ate to share in the costs of operation proportionately to the Ownership 

Shares. By this Operating Agreement. Participator intend to provide for. 

1.5.1 tim authority for management and operation of Ind¢pendmtc~ SES by EA] 

in all respects not covered by the Ownenhip Agreement; 

1.5.2 the allocation of capacity and energy from Independence SES; and 

1.5.3 tim sharing of tim costs thereof by Participants in accordar~ with their 

Ownership Shires. 

Henry I-L Thoml~on, Jr. 
Senior Whokttle Executive 

September I, 2001 

Effective: No.tuber Io 2000 
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1.6 ~ .  NOW, THEREFORE, in consideration of the premises and the 

mutual agreements herein se| forth, PaRicipantS hereby agree as follows; 

I 
f 

mo" 

41 

i 

g 

i 

Issued by: 

Issued on: 

21 

2. D ~ O N S  

D#~,ition of ]nde~ndence SF~. Independence SES shall consist of: 

2.1.1. Lan~ The land described in Exhibit A to the Ownership Agreement (such 

land, together with all such additional land or rights u~rein as may 

hereafter be ~-quired for the purpose specified in 2.1.4 below, being 

hereinafter called the "Land"); 

2.1.2. i ~ , , ~ L ~ .  Independence Unit No. 1 and Independence Unit No. 2, 

including the turbine-generators, the buildings housing the same, and the 

associated auxiliaries and equipment, all as more pa~icularly described in 

~Jdbit  B to the Ownership Agreement. 

2.1.3. ~gl~t~Llg2~L~PJ~i. Inventories of materials, supplies, spare parts, 

tools and equipment (exclusive of fuel) for use in connection with 

Independence SES; and 

2.1.4. Lk~J.~M. Such additional lxnd or rights thcrein as may be acquired, and 

such additional facilities and other similar tangible property as may be 

acqui_re, d, consa~e~L installed or replaced in conn~fion with 

Independence SES, provide.d (I) that the cost of such additional land or 

fights therein or of such additional facilities or ocher similar tangible 

l-len~ I-L "r~n~ Jr. 
Senior Wholesale ~u~vc 

September I, 200l 

Effec~ve: Novembez I. 2000 
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4D 

I 

91P 
property shall b¢ properly recordable in utility plant in accordance with 

the Uniform System of Accounts, and (2) that such additional land or 

fights tberein or such additional facilities or other tangible property shall 

have been acquired, constructed, instaUed or replaced for the common use 

of Participants under and subject to the provisions of the Ownelship 

I 

4 I t  ~ v  

m ,  

. a s  

J 

I 

Agreement. 

2.2 C o ~ .  For purposes of this Agreement., Cost of Operation shall mean 

all costs incurred by EAI, excep~ fuel costs and financing coests, in connection 

with ~e  oper~on and maintenance of Independence SES, as defined in Section 

2.1. which arc properly recordeble to Independence SES in accordance wRh the 

Operating Expense Instructions and in appropriate accounts as set forth in the 

Uniform System of Accounts, and all such costs associated with pollution conu~l 

facilities necessary for the operation of Independence SES. Credits relating to 

Cost of Operation, including insurance proceeds, shall be appfied to such costs as 

received. 

2.3 Uniform System of Accounts. Uniform System of Accounts shall mean the 

Federal Energy Regulatory Commiuion Uniform System of Accounts prescribed 

for Public Utilities and L i c e n ~  (Class A and Class B).  

2.4 ~ As ased he~'ein with respect to each unit of Independence 

SES, "Commercial Operation" shall mean midnight following successful 

l~ncd by: 

Issued on: 

Henry H. Thomp~a, Jr. 
Senior Wholesale Executive 

Septemb~ L 2001 

Effoctive: Novcm)~ i, 2000 
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O r i g i n a l  S h e e t  No. 1 0  

completion of the performance test prescribed in EAI's unit test procedures for 

said unit. 

.~9~e Ma_ieurc. The term "force majeure" as used herein, shall mean, without 

limitation, the following: acts of God; strikes, lockouts or other industrial 

disturbances, acts of public enemies; orders of any kind of the government of the 

United States or of the State of Arkansas or any of their departments, agencies or 

officials (other than the failure to receive therefrom a proposed rates increase), or 

any civil or military authority pertaining to Independence SES, insurrections, 

riots; extraordinary delay in transpo~ation; unforeseen soil conditions; equipment, 

material, supplies, labor or machinery shortages or delays; epidemics; landslides; 

lightning; earthquakes; fire; hurricanes; tornadoes; storms; floods; washouts; 

drought; arrest; war, civil disturbances; explocions; breakage or accident to 

machinery, transmission line.s, pipes or canals; partial or entire failure of utilities; 

breach of contract by any supplier, contractor, subcontractor, laborer or 

materialrnan; sabotage; restraints by courts or other governmental authority; 

blight; famine; blockade; quarantine; or any other similar cause or event not 

reasonably within the control of EAI. P_,A.I agrees, however, to remedy with all 

reasonable dispatch the cause or causes preventing EAI from carrying out its 

agreements; provided, that the settlement of su-ikes, lockouts and other industrial 

disturbances shall bc entirely within the discretion ofEA/and EAI shall no~ bc 

required to make settlement of strikes, lockouts and other industrial disturbances 

Issued by: ~ H. Tbonqnon. Jr. 
Scaio¢ Wl~lesalc F.,xccutive 

Effccdv©: November 1. 2000 

Issued oa: Sel~mbet 1,2001 
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by acceding to the demands of the opposing party or parOes when such course is, 

in the judgment of EAI, unfavorable to EAI. 

2.6 Ownership Shank. Thc term "Ownership Share" shall mean the ownership percent 

of the individual units and of the common facilities for the various co-owners as 

follows: 

ISES 
Co Owner ISES #1 ISES #2 Common 

% % % 

AECC 35.00 35.00 * 35.00 
Conway 2.00 2.00 2.00 
EAI 31.50 0.(30 15.75 
EMI 25.00 25.00 25.00 
EPI 0.00 14.37 7.19 
ETEC 0.00 7.13 3.56 
CWL 5.00 15.00 10.00 
Osceola 0.50 0.50 0.50 
West Memphis 1.00 1.00 1.00 

Totals 100.00 100.00 I00.00 

2.7 

2.8 

* AECC is lessec of that pa~ of ISES #2 owned by an owner wastcc 

Such Ownership Shm'cs may be adjusted pursuant to the Ownership Agreement. 

The Agr~ment  entered into among the parties providing 

for the joint ownenhip of Independence SES and dated July 31, 1979. 

~ntclooc Coal Sup_ ely Am~nm~t. That cc ru~  Agreement cnten~d into between 

System Fuels, Inc. (SH) and Antelope Coal Company (Antelope) dated Dcccmbcr 

f 

W 

Jssued by: 

on:  

Henry H. Thompson. Jr. 
Senior Wholesale Exccutivc 

Sep~mb~ I, 2001 

Effective: Novcmber 1.2000 



Jnofflclal FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 

Entetgy Arkansas, Inc. 
Fi~t Revised Rate Schedule No. 145 

Origi~l $hec:t No. 12 

i 

. , s  

m 

o 

2.9 

22, 1976, as amended to change the name of Antelope Coal Company to North 

Antelope Coal Company. 

Aclual Fuel Costs. The total of the following components: 

(a) the amount billed EAI by SFI or other suppliers for coal or o{her fuel: and 

(b) the amount billed EAI for the transpor~tion of coal or other fuel, which 

shall include, but is not limited to tariff payments, all costs of operation, 

maintenance, amortization, financing, u incurred either through direct 

ownership or lease of rail cars and reasonable consulting, legal, and other 

administrative and general expenses related to providing transportation 

service; and 

(c) all charges incurred by EAI in connection with the lease, maintenance and 

operation of all coal handling and storage equipment and facilities 

associated with Independence $ES; and 

(d) all sales, use, personal property or other taxes imposed on EAI because of 

the transportation, delivery, purchase, transfer, storage, handling, sale or 

ownership of coal or oiher fuel by EA.I; and 

(e) all charges incurred in connection with the Antelope Coal Supply 

Agreement not olherwise included in subsection (a) above, and billed to 

EAI, including, but not limited to, recovery or amortization of any 

payments made by SH under Sections 21 and 22 of the said agn~ment, 

Issued by: 

Issued on: 

Hem'y H. Thonw~on, |r. 
S~mio," Whole.de Executive 

September I, 2001 

Effective: November 1, 2 0 ~  
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2.9.1 

and of all investments, if any, in facilities or leases under the Antelope 

Coal Supply Agreement, or leasing costs in lieu of such invesm~nts; and 

all other costs, whether similar or dissimilar to the costs enumerated 

above, incurred by EAI in the performance of Section 7 of this Agreement 

and not provided for in other parts of this Agreement, including, but not 

limited to payment or amortization of all SFI expenses incurred on behalf 

of EAI for the coal supply for Independence SES, including pre-operating 

expenses and related general and administrative costs. 

It is understood that c e ~ n  payments referred to above (e.g., prc- 

operat/ng expenses and charges for coal during start up or l~riods of low 

or no delivery) may be normalized by amortization over a period, not to 

exceed the remaining life of Independence SES, which may be longer than 

thos- provided for under the terms of the Antelope Coal Supply 

Agre~nmnt or other service agreements. In the event of such 

normalization, Actual Fuel Costs shall be adjusted accordingly for the 

monm or months comprising the paiod of normalizatlon. All 

d~.rminsflons as to wbether optional i n v ~ t s  me to be made or not 

made, expmutes or costs to be normalized or not, and as to the periods of 

amortization shall be at the sole discretion of EAI and the resulting 

charges and/or amortization of capital investment shall be includable on 

~m~ by: 

o n :  

H. Thompm~. Jr. 
Se~or Wholesale Executive 

Se~um~b~ I. 2001 

E f f ~ v ~ :  N ~  1, 2000 

i 
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2.10 

their respective pt~rata bases in the actual cost of fuel billed by EAI to the 

other Participants. 

2.9.2 For purposes of this Section 2.9, the term amo~zadon shall include 

recovery of original investment or payment plus a reasonable return on 

such funds until recovemtL 

2.9.3 It is further understood and agreed by Participants that Actual Fuel Costs, 

as defined above, shall be computed and billed to the oth~ Participants by 

EAI, excluding any and all effe.ct of investment tax credits, eccelerated 

depreciation, energy tax credits, or other tax betmfits not otherwise 

available to tax-exempt entities. 

2.10.1 ~ver in the Operating Agreement, as amended, the team *'operator" 

or "Old. to t"  is used, it shall mean EAI, as agent for the Participants 

pursuant to subsection 3.2 of the Operating Agreement and tubsecfion 5.3 

of that certain Independence Steam Electric Station Ownership Agreement 

dated July 31, 1979 (the "Q.w~ AglY~di~a~"), as amcnde~ to which 

the purti¢s arc psrtio8 or by which they at~ bound, reslxmsible for 

management, control, operation and maintenance of Independence SES 

pursuant to subsection 3.1 of the Operating Agreement, or any successor 

agent appointed as provided in tmbscction 3.3 of the Operating Agmonent. 

It, sued by: 

Issued oo: 

Hera'y I-L ~ Jr. 
Senior Wholeule Executive 

Septembe* I. 2001 

Effocttve: Novembe* 1,2000 
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2.10.4 

2.10.2 Upon appointment of a new Operator as provided in subsection 3.3 of the 

Operating Agreement, the agency of any discharged Operator under 

subsection 3.2 of the Operating Agreement shall be tcrmma~l without 

furthcr action, and the new Operator automatically shal] be deemed agent 

for the participants pursuant to subsection 3.2 of Lhc Operating 

Agreement. Upon appointment of a new Operator as aforesaid, the 

terminated Operator shall assign to the new Operator, as agent for the 

Participants, all such terminated Operator's inte~st as Operator in all 

contracts entered into by such terminated Operator in connection with its 

obligations as operator or agent under this Agreement; I~ZZ2XJ.~[~ however, 

that the foregoing provision shall not apply to any contracts entered into in 

connection with satisfaction of its obligations under Section 7 of the 

Operating Agreement. 

2.10.3 At such time as EAI no longer is Operator, references to EAI in 

subsections 2.2, 2.5, 3.1, 3.2, 3.4, 3.5 and 3.6, the first paragraph of 

subsections 4.1, 4.2, 4.3, 4.4, 4.5, 4.6, 4.7,4.8, and 4.9 and Sections 5, 6, 8, 

9, 10, 11 and 12 shall be deemed to be reference~ to the Opexator. 

Commencing on the last to occur of (i) January I, 2019, and (ii) the date 

EAI is replaced as Operator as provided in subsection 3.3 and (iii) the date 

EAI ceases to own any Ownership Share in Independence Steam Electric 

Station, references to EA] in Section 7 shed] be deemed to be refcrencea to 

1~1~1 by. 

[r.su~l on: 

Hemy H. Thompso~ Jr. 
Senior W~lesaLc Executive 

September I, 2001 

Effec~ve: November 1o 2000 
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the Operato~ I~.J.~L~, ~ ,  that if EAI gives notice not less than one 

year prior to the last to occur of such dates to each owner of an Ownership 

Share in Independence Steam Electric Station that EAI wishes to continue 

to perform its obligations under Section 7, then obligations of EAI under 

Section 7 shall continue to be binding upon it for the period of time 

specified by EAI in such notice, and references therein to EAI shall not be 

deemed to be references to Operator. 

411 m 

a 

,ip 

im 

dll 
qm 
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Issued by:. 

bsued on: 

3.1 

3. OPERATION 

Responsibility and Authority for Operation. EAI shall have sole responsibility 

and authority, to be d/acharged in a prudent manner in accordance with good 

utility practices, for the management, control, operation and maintenance of 

Independence SES. EAI will use its reasonable best efforts fully to comply with 

all requirements of all applicable statutes and the rules and regulations of such 

regulatory agencies as shall have competent jurisdiction over such operation and 

maintenance of Independence SES. EAI shail not be liable or responsible for any 

failu~ to perform hereunder where such failure to perform is caused by or is the 

result of Force Majeure. 

3.1.1 ~iI3t~g~. TbereshailbetnOperatingComrnRteecompo~d 

of one represental~ve of each Pa.~cipant and EAI. with EAI serving as the 

Chairman. It shall be the duty of the Operating Committee to review the 

Henry 14. Thompson. Jr. 
Senior Whotesale Executive 

September 1, 2001 

Effective: Novem~r I. 2000 
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3.2 

operational results and future operational plans of the ISES units such as 

unit reliability, heat rate, O a M  costs, outages, and fuel inventory, and to 

act on behalf of the panics on matters as provided under this Agreement to 

provide for economical and reliable unit operation. Each party will 

evidence its appointment of its representative to the Operating Committee 

by written notice to the other parties and by similar nolic¢ any Participant 

may at any time change its representative on the Operating Committee. 

The Operating Commiram shall meet on or before October 15 of each year 

at a time and place mutually agreeable to the representatives, and at such 

other times u the v:prcscntativcs may consider ncccsmu'y. The Operating 

Committee shall have no authority to alter, amend, or revise the express 

provisions of the Operating Agmcmc.t. 

Ag.edl~. Participants hereby irrevocably appoint EAI their agent, and EAI 

accepts such agency, in connection with l n d c ~  SES to act on their behalf 

in the Olgl"ation and malntcnanc.¢ of Independence SES and authorize EAI in the 

name and on behalf of Participants to take all rcuonable actions which, in the 

discretion aml judgrncnt of EAI, are deemed necessary or advitqhlc to effect the 

opm'ation and malng'nano¢ of Indc~n~'ncc SES, including witlmul limitation, 

tim following:. 

3.2.1 The making of such agreements and modifications of existing agr~-.u~nts 

and the taking of such other action as EAI tie.ms neceasary or appropr/a~, 

issued by: 

Issued on: 

Hem'y 14. ThompsOn, Jr. 
Scaior Wholesale Executive 

Sel~ember l, 2001 

Fd~:flve: No'm~z= I, 



Jnofflclal FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 

G;P 
J 

a 

I l l  

aG, 

a 

qw 

. i t  

el 

f 

l IB  

Emersy Arkansas. Inc. 
First Revised Rate Scbedule No. 145 

Original Sheet No. 18 

3.3 

in its reasonable judgment, or as may be required under the regulations or 

directives of such regulatory agencies having jurisdiction, with respect to 

the operation and maintenance of Independence SES. 

3.2.2 The execution and filing with such regulatory agencies having jurisdiction 

of applications, amendments, reports and other documents and filings in or 

in connection with the operation and maintenance and other regulatory 

matters with respect to Independence SES; 

3.2.3 The receipt on Participants' behalf of any notice or other communication 

from any regulatory agency having jurisdiction, as to any licensing or 

other regulatory matter with respect to Independence SES. 

Change of Overator. Notwithstanding any other provision of this agreement, in 

the event the Operator fails to perform properly its duties, responsibilities, 

obligations, or functions hereunder as agent in the judgement of Participants 

owning not less than 43.5% of Ownership Shares, then such Participants shall 

have the right to give the Operator written notice of such failure, which notice 

shall specify the nature of such failure to perforra. In the event the Operator fails 

or refuu:s to conect such failure within 60 da D after receipt of such notice, such 

Participants shall have the right to remove the Operator as agent hereunder and 

substitute a successor agent subject to the following condition: 

Following receipt of such notice, the t~moved Operator shall continue as agent 

under subsection 3.2 until its successor has been appointed with the consent of 

issued by: 

Issued on: 

Henry H. Tho~mon. Jr. 
SenioT Whokt, ale Executive 

September I. 2001 

Eff~ti~: Novembe~ I, 2000 
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3.5 

Participants owning no~ less ~ 75% of Owncrship Shares, which consent shall 

not bc unreasonably withhel~ delaye.d or conditioned. All actions ondenaken by 

an Operator as agent following receipt of such notice and prior to the efractiv¢ 

appointment of a successor Operator shall be deemed ratified and affirmed by the 

Participants. 

ts " I" . In discharging its obligations hereunder, EAI shall havc 

the right, on its own behalf and on behalf of Participants, to contract with itself or 

any of its affiliates for the porchasc, at cost, of any equipment or facilities or the 

performance of services, at cost, in connection with Independencc SES. 

~ L ~ i J ~ Y .  EAI shall have no liability for any loss, damage or expense suffered 

by Participants caused by or resulting from Force Majeure or arising out of or 

resulting from any action taken or failed to be taken by EAI or any agent or 

employee of EAI pursuant to this Section 3, unlcss such loss, damagc or expense 

results from the willful misconduct of EAI or the failure of EAI to uac its 

reasonable best efforts to conform to good utility practices in discharging its 

obligations under tiffs Alp'cement; and in no event shall ~ be liable for any loss 

of anticipau~d profits, incre.ascd cxpenscs of opcration or any other consequential 

damages or losses of any nature. For purposes of this Section, "consequential 

damages" shall include, but not be limited to, damage or loss of other property or 

equipment, loss of profits or revenue, loss of use of power system, cost of capital, 

I 

B 

Issued by: 

Issued on: 

Henry FL Thompson, It. 
Senior Wholcs~ Executive 

S c p ~  1,2001 
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cost of purchased or replacement power, or claims of customers for service 

interruption. 

L i a b i l ~ .  In the evem EAI, in the performance of its duties 

pursuant to this Section 3, incurs any liability to any third party, other than that 

resulting from the willful misconduct of EAI, any mount  paid by EAI on account 

of such liability shall be considered a Cost of Operation and apportioned between 

the pa,-'ties in accordance with the Ownership Shine of each. 

lIB 

4IF 

I 

4.1 

4. PAYMENT OF COST OF OPERATION 

~ .  Except as otherwise provided in this Section, each Participant 

shall be responsible for that proportionate share equal to its respective Ownership 

Share of the Cost of Operation as defined in Section 2.2 incurred by EAt in 

carrying out the provisions of this section. 

It is the intent of Participants that each party wil l  pay its proportionate share of all 

items of cost, other than those related to financing, and share in all obligations and 

liability, except as otherwise provided herein, incurred in connection with 

Independence SES, and not otherwise expressly provided for, in proportion to the 

Ownership Share of e~h, and in the event of any doubt whether responsibility for 

a pa~ctdm" cosL obligation or liability is provided for in this agreemenL such 

cost, obligation or liability shall b¢ so sharecL 

9 

l 

m f  

Issued by: 

on: 

Henry H. Thomp6on. Jr. 
Senior Whole.tale Executive 

S~tembeft,2~l 

Effective: Nov~ I, 2000 
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4.2 

4.3 

4.4 

4.1. l To the extent practicable, Cost of Operation which relates to either 

Independence SES Unit No. 1 or Independence SES Unit No. 2 shall be 

allocated to that Unit in accordance with the Uniform System of Accounts. 

4.1.2 All other Cost of Operation not specifically allocated under paragraph 

4.1.1 shall be allocated one-half to Independence SES Unit No. I and one- 

half to Independence Unit No. 2. 

4.1.3 Actual Fuel Costs shall be determined and billed separately for 

Independence SES Unit No. I and Independence SES Unit No. 2 in 

accordance with the provisions of subsection 5.1. 

Payment of Costs. EAt shall be responsible for making payment to third parties 

of all costs, obligations and liabilities, direct and indirect, in respect of the Cost of 

Operation in connection with Independence SES. 

F,~timate of Anticivated Costs. At least fifteen days prior to the end of each 

calendar quarter, EAI will furnish Participants the best estimate ree.sonab]y 

available as to anticipated Cost of Operation, other than fuel costs, showin 8 such 

anticipated coets by calendar quarter for the next succeeding four calendar 

quarter=. 

~ O 2 ~ g ~ l m ~ .  Operator will on or before the eighth working day of 

each calendar month notify Participants of the Cost of Operation of Independence 

SES incurred by Operator during the preceding calendar month, plus any 

adjustments of the Cost of Operatio¢~ ~ in prior months but not previously 

lltsued by:. Hera'y K Thof~[x~n, Jr. 
Senior Wholeude Executive 

Effective: Novemb~ 1, 2000 

fumed on: September I, 2001 

11 
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4 . 5  

charged or credited to Participants under the provisions of this Section. Operator 

will give Participants as much notice as is reasonably practicable of any major 

anticipated Cost of Operation. Participants will make payment to Operator on the 

fifteenth day, or the next following business day, of the month in which such 

notice is given of their respective proportionate ownership share of such Cost of 

Operation. 

4.4.1 Each such notification made by EAt of anticipated Cost of Operation and 

adjusnnents shall be accompanied by an accounting of the Operating Costs 

incurred and credits accrued for preceding months. 

4.4.2 EAI will, from time to time, provide Participants with such information as 

is reasonably required for Participants to accc~nt on their books for all 

payments made by Participants. No payment made pursuant to Section 

4.4 or Section 5 constitute a waiver of any right of Participants to question 

or contest the correctness of the Cost of Operation by EAI. 

~ , . L ~ f f R .  In addition to any other fights or remediea, legal or equitable, 

available to EAI, in the event any Participant at any time fails to make any 

payment when due to EAI under this Agreement, EAI shall have the right, at its 

option to give written notice of such failure to such Participant and in the event 

such failme continues for a period of 30 days after the giving of such notice, to 

withhold and use, without charge at flit wen~ its own, ~ h  Participant's 

proportionate share of the capacity and energy from Independence SES until such 

hsucd by: 

Is~md on: 

I - ~  H. Thompson. Jr. 
Senior Wholesale F.,xec~ve 

S e p t e ~  I, 2001 

Effective: N o w m b e f  1, 2000  
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payment has been made but with appropriate credit being given to such 

Participant in respect of its Ownership Share of Independence SES for use of such 

capacity and energy. If such credit exceeds the payment due EAI, EAI will pay 

such Participant monthly for the difference thereof. If such overdue payments 

due EA[ exceed such credits, EAI shall have a right to receive interest on the 

difference thereof during the period such payment was due, at an annual rate 

equal to either the then current average yield on outsumding obligations of the 

United Stales of America having a term of 90 days or less plus 5%, or EAI's 

incremental cost of unsecured short-term bo~owed funds plus 5%, whichever is 

greater, but in no event more than the lawful maximum inte~st rate. Such 

Participant shall also indemnify and hold EAI and the other Pa.,'dcipants harmless 

from and against any and all losses, costs, damages and expenses arising out of or 

resulting from such Par~cipant's failure to make such overdue payments when 

due. 

~ .  It is agreed that all obligations of CWL hereunder involving 

financial commitments shall be payable and enforceable solely from xevenues 

derived from CWL's electric system, and CWL covenants and agrees to take all 

necessary ac~on to fix and maintain (including i ~ ,  ff necessa~) elec~c 

rates at levels sulT-~ent to make available to CWL sufficient monies for CWL to 

can'y out its financial obligations hereunder, provided, however, that any fa/lu~e 

of CWL to make any paynmnt or can-y out any financial obligations hereunder, 

lsmed by:. 

on: 

Henry H. Thompson, Jr. 
Senior Whole.de Executlve 

Septembez 1,2001 

Effective: November 1.2~0 
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because of inadequate electric revenues, shall not excuse such non-payment or 

default or waive or limit any rights or remedies of F-.AI or any other Participant 

provided herein for such non-payment or default, including, but not limited to, the 

provisions of Section 4.5. 

4.7 ¢onwsv Oblieafion. It is agreed that all obligations of Conway he.under 

involving financial commiunents shall be payable and enforceable solely from 

revenues derived from Conway's electric system, and Conway covenants and 

agrees to take all necessary action to fix and main~n (including increases, if 

necessary) elecuic rates at levels sufficient to make available to Conway 

sufficient monies for Conway to carry out its financial obl/gations hereundt~, 

provided, however, that any failure of Conway to make any payment or carry out 

any financial obligations hereunder, because of inadequate electric revenues, shall 

not excuse such nOn-payment or default or waive or limit any rights or rcmed/es 

of EAI or any other Participan( provided herein for such non-payment or defau/t, 

including, but not limited to, the provisions of SectiOn 4.$. 

4.8 Wes~ Memphis Oblieation. It is agreed that all obligations of Wes~ Memphis 

bercunder involving financial commiunents shall be payable and enfo~.ablc 

solely from revenues derived from West Memphis' electric system and from 

proceeds o f  e le~' ic  revenues bonds or o~ter obllgations to bc issued by Wes~ 

Memphis to finance its inlew.st in the Independence SES, and West Memphis 

convenants and agrees to take all necessary action to fix and maintain (including 

Issued by: Hem"y H. Thompson, Jr. 
Semor Whole~mle Rxecudve 

Ef~dvc:  November 1, 2000 

Issued on: September 1. 2001 
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4.9 

increases, if necessary) electric rates at levels sufficient to make available to West 

Memphis sufficient monies for West Memphis to carry out its financial obligation 

hereunder, provided, however, that any failure of West Memphis to make any 

payment or carry out any financial obligations hereunder, because of inadequate 

elecUic revenues or bond proceeds, shall not excuse such non-payment or default 

or waive or limit any rights or remedies of EAI or any other Participant provided 

herein for such non-payment or default. 

~ .  It is agreed that all obligations of Oscenla hereunder 

involving financial commitments shall be payable and enforceable solely from 

revenues derived from Osccola's electric system and from proceeds of electric 

revenues bonds or other obligations m be issued by Osceola to finance its interest 

in the Independence SES, and Osceola convenants and agrees to take all 

necessary action to fix and maintain (including increases, if necessary) elecu'ic 

rates at levels sufficient to make available to Osccola sufficient monies for 

Osceola to carry out its financial obligation h~reunder, provided, however, that 

any failure of Osceola to make any payment or  carry out any financial obliga~ons 

he~eonder, because of imtdequntc electric revenues or bond Ineceeds. shall not 

excuse such non-payment or default or waive or limit any rights or remedie~ of 

EAI or any other Participant provided herein for such non-payment or default. 

0 

d 

L~ued by: 

Issued on: 

Henry H. Thompson~ Jr. 
Se~or Wboleuk Executive 

September 1, 2001 

Effective: November L 2000 

a 
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5.1 

5.2 

5. PAYMENT OF FUEL AND ADMINISTRATIVE EXPENSES 

~ .  Participants will pay to EAI each month for aH KWH generated 

at Independence SES during the preceding month for Part/cipants' respective 

accounts (or assumed to be generated at the Independence SES for billing 

purposes) on the basis of Actual Fuel Costs of Unit I and Unit 2 taking into 

account the heat rate of each of the Units, assuming operation at 60% loading 

during surmner test conditions. 

5.1.1. Participants further agree that the monthly payment provided for in 

Section 5.1 above for each Participant shall not be less than such 

Participant's Ownership Share of the total Actual Fuel Costs incurred by 

EAI for such month. 

5.1.2. It is further agreed that where estimates have been used in computing fuel 

costs, future monthly billings will contain adjustments to apply actual 

costs for the earlier estimates. 

• i " . Participants will pay their proportionate share to 

Operator on the fifteenth day.of the month, or the next following business day, of 

an amount for otherwise unn~verad Adminisuative and General expenses 

(A&G) calculated as follows: 

• A&G shall equal one-twelfth of the A&G Corn Base. The A&G Cost Base 

shall be calculated annually by multiplying $3.4 million, which will be 

reviewed and may be adjusted every five (5) y ~  to reflect the 

Issued b~ I . ~  1~ Ttmmpso~ Jr. 
Senior Whole,ate Executive 

E/~clive: November i. 2000 

l.~ued on: Sel~mb~ 1, 2001 

a 
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5.3 

5.4 

Operator costs, by a ratio the numerator of which shall be the total 

Independence SES bare payroll for the previous calendar ycar and the 

denominator of which shall be the Independence SES bare payroll for the 

calendar year 1996. 

For pu~s of the A&G calculation, bare payroll shall be wages and salaries 

only, and shall not contain Ioadings for certain costs, such as payroll taxes, 

pension, and workman's compensation insurance premiums, among others. 

~ .  In all of the items in Sections 4 and 5, it is recognized that 

payroll items as reported to the Federal E~ergy Regulatory Commission do not 

contain loadings for certain costs, such as payroll taxes, pension, and workman'$ 

compensation costs and insurance premiums, among othcn~. Participants and EAI 

will from time to time jointly develop methodology for determining these 

AdminisUrative and General Expenses, which shall be consistent with EAI's 

standard accounting procedures for charging such costs to construction accounts, 

and each Participant agrees that it will pay EAI its Ownership Share of such costs. 

O ~  Ex ~na~ .  Certain other expenses, such as fire. exceu public liability, 

boiler and machinery insurances ate not prorated to individual plants. Participants 

and EAI will from time to time jointly develop methods of calculating these costs 

for the Independence SES, and each Participant agrees it will pay EAI its 

Ownership Shat~ of such c o ~ .  

I 

411 

J , i  

Is;ued by: 

Issued on: 

H. Tl~mpso~ Jr. 
Senior Wholesale Executive 

Scplemb~" 1.2001 

Effective: November I, 2000 

41 
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6.1 

6.2 

6. INSPECTION AND AUDIT OF RECORDS 

Ins~..ction and Audit. Operator shall maintain, or cause to he maintained, books 

and records in accordance with accepted accounting practices and the Federal 

Energy Regulatory Commission Uniform System of Accounts regarding plant 

operations, Operating Costs and billings under this Agreement sufficient to 

determine that all costs imputed to [ n ~ d e n c e  SES by Operator hercundar are 

appropriate, and to verify that all provisions of this Agreement relating to billings 

have been properly followed. 

~ .  Operator shall submit to Participants information in 

sufficient detail to document billings hereunder and shall submit any additional 

information which any Par~cipant may reasonably request in regard thereto. Any 

Participant shall have the option, by giving written notice within thirty-six (36) 

months from the date of any billing, to designate qualified employees of such 

ParlicipanL or at such participant's expense, to ~taln an independcmt certified 

public accountant reasonably acceptable to Operator, to perform an audit to 

ascertain that the amounts paid by such Participant pursuant to such billing were 

computed in a c ~  with the terms of this Agreement, and/or to determine 

that the data used to calculate the payment amounts in such billing were computed 

and derived in accordance with this Agreement. 

If such an audit reveals errors in such billing, such Pm~icipant and Operator shall 

agree upon a cor~ction of such ~rrom pursuant to which appropriate ~'edit, if any, 

Issued by: He~'y I£ Thon~wn, It. 
Senior Who~sale Executive 

EP~ec~ve: November I, 2000 

Issued o~: Scptemb~ I, 2001 

i 
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6.3 

6.4 

shall be promptly given to any party to which it is due. No credit shall be given 

or billing adjustment made unless the affected Participant or Opcrmor r~lUe.SlS 

such credit or adjustment within thirty-six (36) months of the close of the calendar 

year in which such billing was made. 

~ .  Notwithstanding any other provision of this Operating Agreement, it 

is understcod that in the event a cie.~r error in recording or computing a charge or 

credit is discoverM, ~gardless of who discovm's such clear error or when such 

clear error is discovered, the parties intend that a proper a d j ~ t  shall be 

p~mptly made to con '~  sa~l error. 

Rip.h~. Audit and inspection rights shall be coordinated through Operator with 

the appropriate d e ~ t  or division of Operator or appropriate Operator 

affiliate. Such audits and inspections shall be conducted ordy after reasonable 

advance notice. 

7. COAL SUPPLY 

7.1 ~ .  EAI shall furnish, or cause to be furnished, the fuel supply for 

the Independence SES. In this s~. ion,  wbegev~ EAt is used, it shall be deemed 

to mean F.,ad or EAI acting through its subsidiary, affiliate, or othe~ supplier of 

fuel to EAL 

7.2 ~,nteloce Coal Su~ lv  Am~ernent. EA! has procured a supply of fuel for the 

Independence SES through arrangemtmts with its subsidiary, System Fuels, Inc. 

Issued by: 

Issued on: 

Hem'y H. Thompson, Jr. 
Senior Wholesale F.xecu~i~ 

Seputmb~ 1, 2001 

Efl'~i~: Nov~mbc'r 1,2000 

G 
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(SFI). These arrangem~ms contemplate that ~ primary source of fuel for 

Independence SES will be coal supplied under the Antelope Coal Supply 

Agreement between N o ~  Antelope Coal Company (Antelope) and System Fuels, 

Inc., which Antelope Coal Supply Agreement with respect to certain provisions 

has also been ex~uted by Peabody Coal Company. Antelope is a joint ventu~ 

between Powder River Coal Company, a subsidiary of Peabody Coal Company, 

pan Eastern Coal Company, a subsidiary of Panhandle Eestem Pipeline 

Company. The Antelope Coal Supply Agreemem is a "cost-of-service'" 

agreement whereundcr SFI has, in an attempt to minimize the life of contract 

average price of coal, assumed certain obligations and received certain benefits 

including but not limited to the right and obligation to make certain investments 

in leases, mine facilities and equipment, thereby limiting the investment of 

A n t e l ~  and minimizing the cost of coal production. The Participants recognize 

that EAI contemplates the execution of an agv~ment with SFI whercund~" all 

costs or charges incurred and amounts invested by SFI in the interest of procuring 

and transporting fuel for Independence SES. including but not limited to those 

demand charses c¢ other fixed corn arising out of the Antelope Coal Supply 

Agreement shall be recovered or amortizeA through ch~ges to EAI, and, further, 

thal the Participants will bear their Ownership Shares of any such charges. 

7.2.1. Under the an-angements between EAI and SFL provision has been made 

for the possible establishment of • price for all coal supplied to EAI by 

Issucd on~ 

H. "I'ho~n, Jr. 
Whole.It Executi,~ 

$e~eml~r l, 2001 

F ~ v © :  Novem~ I, 2000 

l i  
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7.3 

SFI, including coal supplied under Antelope Coal Supply Agreement, at 

an average cost for all coal supplied by SFI rather than at the ~ c e  

schedules provided in Antelope Coal Supply Agreement. 

Participants agree that EAI shall have the righl at its discretion to accept 

coal for Independence SES from sources other than under Antelope Coal 

Supply Agreement and to agree to a price for coal, from whatever source, 

at an average cost ~ set out above. 

Ootion to Provide" Substitute Coal". Notwithstanding the below provisico, 

Participants waive any right that they may have as provided in Section 7.3 from 

November 1, 2000 until July l 0 2 0 1 1 .  

If at any litrg, EAI should agree to accept coal for lndepend~ce SE$ priced at an 

average cost by including coal under other contracts or from sourees other than 

Antelope with coal supplied under the Antelope Coal Supply Agreement, any 

Participant shall have the option to seek its own contract for its pro rata shat~ of 

the fuel supply covered by this contract (Substitute Coal) subject to the following 

conditiom: 

7.3.1. No switch to Substitute Coal shall be made without a t h e - s i x  month 

written notice to EAI hefore first delivery of Substitute Coal. 

7.3.2. EAI shall have the right to match m y  alternate offer and ccotinuc to 

supply coal under this conuact. Matching shall he on a defivered basis 

including all mmgpomUion and handling charge. 

~ b ~ -  

On', 

Hem',/IL Thompson, Jr. 
S e.aior Wboletale Executive 

Scpu~mber 1. 2001 

Effc~ivc: November 1.2000 

U 
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7.3.3. In the event any Participant eMcts to furnish Substitute Coal, it may not, 

withou~ specific written consent of EAL return to EAI's coal supply. 

7.3.4. Subshtutc coal must be completely compatible with coal nmmaliy 

fun~shed to and suitable for the design of the Independence SES, e.g., 

sulfur content, BTU content, ash fusion temperatm¢, etc. EAI shalt not be 

obligat~ to accept any Substitute Coal which fails to meet specifications 

set fo~h in Antelope Coal Supply Agn:ement and the cost of stgh non- 

complying coal including added handling, and disposal cost, shall be the 

rcsponsibflit~ of the Participant furnishing such coal. 

7.3.5. EAI may, at its option, accept delivery of Subetitute Coal either at 

Independence SES or direct its delivery to another location (or locations). 

In the latter case, EAI shall be responsible for the transpot1~on to the 

alternate destination and shall charge the Participant furnishing thc coal 

transportation cost f ~ m  point of origin to Independence SES. 

7.3.6. In the event Substitute Coal is at EAI's direction to be delivered to an 

alte~'m~,e location(s), EAI shall provide the necessary mmsportation and 

pay all costs thereof, including not only the railroad tariff, but also the 

care, operaling, and nmintenan~ cost of ~luipme~t, if any, and shall bill 

the Participant furm.hing mcli coal uampo~a~ion costs on th~ ~ of the 

actual costs per ton mile, as ff dclive~ had been made to Independence 

I 

t t  

I 

Issued by: 

bs.cd o~: 

Hem7 14. Thompson. Jr. 
Smio¢ Wholesale Exec~ve 

September 1.2001 

Effec~ve: Novemt~ I, 2000 

IIJ 
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SES, utilizing as a basis for the mileage tl~ actual rail n'u|cs from the 

point of origin of the Substitute Coal to the Independence SES. 

7.3.7. In *d~¢ event that de|ivcry of tl~ participant's Substitute Coai is to the 

Independence SES (i.e., F_.AI elects neither to match the price nor provide 

for delivery to other locations) then the Participant fm 'n ix~g such coal 

shall assume complete responsibility for the transportation of said coal to 

the Independence SES, provi&~ however, that the participant's x~thod 

and timing of said dclivexics mug  be compadb~ with installed facilities. 

and s c h ~ u ~  dcliverMs for E ~ ' s  coal, and fmO~r, must t~ made ratably 

during any given y~ar so as m provide such Pm~ic~pant's pro rata shax~ of 

tim total annmd requirements ~ each year by EAI for tim plant. 

7.3.8. At any time the Substimt= Coal source fails to deliver, EAI shall not b¢ 

required to share its available supplies. Conversely, the Pm-ticipant 

furnishing coal is not n:qtm-'cd to share its Substitute Coal during periods 

when EAI's source (or sources) fails to deliv~. 

7.3.9. ~ oIXion of Pm-'ticipants to supply Substitute Coal unde~ this Section 7.3 

Hall not b o ~ n ¢  available to them where EA1 accq~  coat from o~Imr 

sources or under o*~.er conu~cts for the purpose of assuring adequacy of. 

supply to Independence SES becana¢ of a then current inadequacy of 

delivedes under the Antelope Coal Supply Agxcement rather than for the 

pro'pose of averaging its coal supply costs from various souxv, es. 

Lc, ued by: ~ H. Tlmmpmn, It. 
Seni~ Whoieule F..xecmiv¢ 

Effecltw: Novcmb~ I. 2000 

Issu~t on: Scp~¢u~'~t 1.2001 

I 
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~ .  EAI may, without approval of the other Participants. take such 

sction as it, in its sole judgmcm sees fit, to renegotiate or modify its coal contract 

or to settle any suits or disputes arising under the contract. 

f . ~ .  Unless a Participant elects to provide Substitute Coal, all coal on 

site will remain the property of EAI. participants shall advance to EAI their 

respective Ownership Shares percentage of cost of the coal in inventory for the 

initial coal stockpile. The balance of this coal inventory account will be increased 

monthly by those cost components listed in Section 2.9, sub-sections (a) through 

(1'). The balance of this coal inventory account will be ~ monthly by the 

cost of the coal bu rn~  calculated by multiplying the tons of coal burned times the 

average cost per ton in inventory, or as billed in accordance with Section 2.9.1 in 

the event of normalizaticm. Each month Participants will pay (or be credited with) 

their respective Ownership Shares percentsge of the increase (or dccre.,~) in the 

balance of this coal inventory account from the balancc of the previous month. 

i 

i 

f 

i 

I f '  

8.I 

by: 

Issued on: 

S.2 

8. AVA/I..ABIUTY OF ENERGY 

, ~ B ~ g . . F ~ .  ~ Participant in ew.h Unit shall be entitled to its ~ P  

Sltsze of tbe n ~  capacity and energy of such Unit at any given time. 

Sc ._b~ch_ ,|~nE and I)iseatchin2. EAt shall have sole authority for the hourly 

scheduling and dispatching of Independence SF_.S generation, in accordance with 

EAI's standard scheduling and dispatching procedures. 

I-~ H. Thomlpson, ~r, 
Se~iox Whok~dc Eaecudvc 

5el~emb~ 1.2001 

Effects: N o ~  1.2000 

i l  
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hsued by: 

limed or,: 

Tr'4nsactio,~ with Other Systems. Each Participant in each Unit shall be entitled 

to dispose of capacity and energy equal to its Ownership Share of the capacity and 

energy of such Unit tlu~ugh scheduled u'anaactions with other systems. 

Schedalin,, for Particioan~. The output of each of Independence Unit No. l and 

Independence Unit No. 2 shall be dispatched by EAI, after consultation with the 

other Participants in each such Unit, using best efforts to meet the different 

requirements of Participants in each Unit for the optimum utilization by each 

Participant in each Unit of its Ownership Share in such Unit. To the extent that, 

as a result of varying plant factor requirements of the Participants, one Participant 

in a Unit may, in effect, be utilizing capacity and energy of another Participant in 

such Unit to meet its system load requirements, the Pa~cipant using energy 

associated with another Participant's capacity shall c o - - s a t e  for the cost of the 

fuel associated with the ectual energy generated for the account of such other 

Participant. The foregoing constitutes a method of adjusting for conditions 

arising in the ordinary course of operation and not an agreement for sale of power 

and energy. 

In certain ¢ixttmu;tan¢~ where EAI may, for its overall system requirements, 

elect not to schedule generation from either or both of the Indq~-ndence Unit No. 

I or Independence Unit No.2 of Independence SF_,S when either such Unit is 

capable of gencretion, EAI shall schedule and make available to the Participants 

who have Ownership Sharea in any Unit not so scheduled an amount of energy 

Hera'y H. Thompson, Jr. 
Seaios Wholesale Execmtve 

Sep;emb~ l, 2001 

Effective: NovembeT 1.2000 

I 
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from other of its resources in accordance with the requirements of such 

participants equal to each Participant's Ownership Share of the net capability of 

the Unit not so scheduled at the time of the election of EAI not to schedule 

gener~on from such Unit In such event, energy shall be paid for on the basis of 

the average cost per ton of the coal stockpile for the Independence SES and ~e 

heat rate of the relevant Unit assuming operation at 60% loading during summer 

test conditions. 
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by: 

Issued on: 

9. TAXES AND INSURANCE 

9.1 Tax~. To the extent possible, EAI and Participants shall each separately report, 

file ~etums with ~spect to, be responsible for and pay all property, franchise, 

business, or other taxes or fees, if applicable to said party, except payroll and 

sales or use taxe~ arising out of the co=ownership of each of Ind~cn~nce SES, 

ixovided, however, that to the extent that such taxes or fees may be levied on or 

am=seal against Independence SES, or its operation, or EAI and Participants in 

such a manner so as to make impossible the carrying out of the foregoing 

lXOVbiOnS of this Section, or upon mu'u~ q~unnent of the pard~, ~ such 

laxes or fees shall be paid by EAI, and Participants shall immediately Icimbur~ 

EAI for their propo~om~ share of such peymmt. 

9.2 ~surance,. EAt during the pe~od of oper~on of Independence SES, shall 

maintain in the name of EAI md Participants and Rural Electrification 

Henry ~I. ~ lr. 
Senior Wholesale Exe:udve 

Sept, tuber t,200l 

Effnc6ve: Novemb~ I, 2000 

a 
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Adm/nistration as their interests may appear, insurance in such amounts and with 

such deduct/bles or self-insurance features as is consistent with EA/'s customary 

practices. EAI may self-insure such risks as is consistent with its customary 

practices. Each Participant shall be responsible for its port/on of self-insured 

losses. 

9.2. I. The aggregate costs of all insurance procured pursuant to this Section shall 

be considered a Cost of Operation of Independence SES and as such, shall 

be apportioned between EAI and Participants pursuant to Section 4 hereof. 

EAI will advise Part/cipants of the type and coverages of insurance 

procured and its then current self-insurance policies and practices and 

upon wr/tten request, advise any Participant of any changes in such 

insurance or self-insurance provisions. Each Participant may at its sole 

expense, pu~hase and tek¢ out such additional insurance for its sole use 

and benefit as it may des/re. 

9.3.1 Neither this Agreenumt nor any grant, lease or licemc n:latcd ~ shall 

cre'ate anY new entity or be construed to crea~ a new entity, such as a 

parumlh/p, association or joint venture. The Participants shall no~ be 

liable, ~ se or with respoct to th/rd parties, u pmtners. Except as 

provided in subsect/on 3.2, no Participant shall have the right or power to 

by: 

L~,sued oa: 

Hcn~ 14. Thompson, Jr. 
Se~x Wholemk Exectu/ve 

Scpteml~r I, 2001 

Effect/vc: No~mb~ I. 2000 
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9.4 

Issued by: 

Issued on: 

bind any other Participant, except as may be specifically provided by an 

agreement in writing among the Participants. 

9.3.2 The Participants have elected under the provisions of Internal Revenue 

Code Section 761(a) and the rcgulations promulgated thcrennd~r to be 

excluded from the application of all provisions of Subchapte¢ K of 

Chapter I of Subtitle A of the Internal Revenue Code of 1954. Through 

December 31, 1989, (a) the Participants shall take such ~ action as 

may be necessary from time to time to maintain such election in effect and 

to make any similar election under any similar applicable income tax laws; 

Co) no Participant shall take any action which would result in a termination 

or revocation of such election; end (c) ff the tax laws of the State of 

Arkansas hereafter contain provisions similar to those contained in 

Subchapter K of Chapter 1 of Subtitle A of the Internal Revenue Ccx~ of 

1954, as amenc~l, under which a similar election is permitted, upon 

request by any Participant, the Participants shall file such evidence as may 

be necessary to give effect to the election provided in this subsection 

9,3.2. 

~ T ~  Credit. It is ahto agreed that EAI may seek a riding from the Internal 

Revenue Service that EAI will be elisible for investment tax credits to the extent 

of its intere~ in the co-tenancy, and will not be denied such on'.,dits by reason of 

the application of Sections 48(a)(4) or (5) of the Internal Revenue Code. If it 

~H.Tho~ R. 

~ r  1.2(301 

Effective: Novemb~ 1.2000 
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should appear that one or more changes to this Agreement would be required in 

order to obtain the ruling referred to above, EAI and Participants agree to 

negotiate prumpfly in good faith with respect to such changes. 

I0. ACCESS TO INDEPENDENCE SES 

I0.I ~Z~XY.gI~gn. Authorized representatives of Participants and the Rural 

Electrification Administration will be permitted at reasonable times and in 

accordance with limitations of licenses and other regulatory authority to visit 

Independence SES to observe operation and maintenance, and to examine and 

copy all records and papers maintained by EAI with respect to the ownenlh/p, 

operation and maintenance of Independence SES. None of the rights provided in 

this Section shall be exercised in such a way as, in the judgment of EAI, would 

unreasonably interfere with the safe and efficient operation of Independence SHS. 

10.2 L~lrJnnJLY. Regardless of fault, each Participant shall indemnify and hold EAI 

harmless against any claim for personal injury or death made by any of its 

employees, officers, agents or other repre~ematives, and by AECC only. of the 

Rural Elocuification AdminisU'ation, their heirs, repre~mtafives, $ ~ ,  and 

assigns which may be based ulxm or arise out of the presence of such employee, 

officer, agem or othe~ reInesentative atthe site of Independence SES while acting 

within the course and scope of his employment. 

luued by: Hem7 H. Thompme. k. 
Sctdm Wholesale Executive 

September I. 2001 

F.ffm~: H o ~  I, 2000 
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l l. CERTAIN AGREEMENTS 

I 1.1 Certain Atreements Between EAI and Participants. EAI and Participants hereby 

covenant and agree as follows: 

11.2 v - -  " . Except where otherwise specifically agreed upon in this 

Agreement, in discharging its responsibilities pursuant to this Agreement, EA[ 

shall make no adverse distinction between Independence SES and any other 

generating unit in which EAI has an ownemhip interest, because of EAI's co- 

ownenhip of Independence SES with Perticipants. 

I 1.3 / } , p . ~ .  EAI and Participants shall use their best efforts to obtain as quickly as 

possible all requisite governmental, regulatory end vendor approvals of the 

consummation of the mmsactions contemplated hereby. 

11.4 ~ .  EAI shall keep Panicipants informed of all matters EAl deems 

significant, in its reasonable judgmont and in accordance with good utility 

practices, with respect to operation or maintenance of Independence SES and 

when practicable in time for Participants to comment thereon before decisions are 

made, and shall confer with Participants during the developn~.nt of any of EAI's 

propou~ regarding such matters when practicable to do so. Upon request of any 

Participant, EA/shall furnish or make available with reasonable pmmpmess and 

at reasonable times any and all othe~ infcamation relating to such mattent. 

I 1.5 Cooneration. EAI and Participanta will cooperate with each other in all activities 

relating to Independence SES, including, without limitation, the filing of 

Iuur.d by: 

Issued oa:  

Henry H. ~ n ,  Jr. 
Scmor Wholemde Executive 

September 1.2001 

Effective: November I, 2000 
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applications for authorizations, permits or licenses and the execution of such other 

documents as may be r~monably necessary to catty out the provisions of this 

Agreement Without EAI's written consent, Participants shall no~ incur any 

obligation which would or could obligate EAI to any third party. 

I 1.6 ~ a ~ .  It is hereby agreed that it is the understanding of all parties 

that nothing in this Agreement constitotes the U-ansmission or sale of  electric 

power and energy. In the event any State or F, ederal regulatory body should assert 

junsdiction over any portion of this Agreement as the sale or transmission of 

electric power or energy, nothing contained hewn  shall be construed as affecting 

in say way the right of the party furnishing service under this agreement to 

an/laterally make application to the Federal Energy Regulatory Commission (or 

any other regulatory body having jurisdiction) for a change in rates, charges, 

classification, or service, or any rule, regulation, or contract relating thereto, under 

Section 205 of the Federal Power Act (or say amendatory legislation) and 

pursuant to the Rules and Regulations pt-omulgated thin.under. 

11.7 F , ~ : ~ f l ~ t ~ t L l ~  Thepartiesagr~ethatthclndependenceSESwilibe 

operated consistent with the deaisn end open~onal commitments relating to 

environmental impact conta/ned in the Final Environmental Impact Statement 

~ p a r e d  by the E n ~ t a l  Protection Agency as lead agency on behalf of 

itse|f and the United States Department of Agricultu~, Rural Electrificaulon 

Administration, beating date of November, 1978, and with applicable water and 

lssu~l by: Henry EL Thompio~ Jr. 
Sen~ Waote~l© E x ~ v e  

Effe~ve: Nove=l~ 1, 2000 

on: Sep~nbo" L 2001 

a 
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air pollution control standards and other environmental requirements imposed by 

federal or state statutes or regulations. 

It is understood and ag r r~  that where a commitment in the Final Envimnmenud 

Impact Statement is contemplated for the purpose of insuring compliance with 

certain specific rules and regulations of a state or federal agency, compliance with 

such commitments shall be governed by the rules, n=gulations or directives of 

such state or federal ag~cy as may be in effect from time to time. 

asq" 

as  

as  

m 
f 

I 

as  

f 
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12. GENERAL PROVISIONS 

12.1 ISR_I~L~. No disagreement or dispute of any kind between EAI and Participants 

concerning any matter, including without limitation, the amount of any payment 

due or the corn:creese of any charge, shall permit any party to delay or withhold 

any payment or the performance of any other obligation pursuant to this 

Agreement. 

12.2 r : l £ i ! ! l~ l l l i a i l~ .  From time to time EAI and participants will execute such 

instruments of conveyance and other d~cuments, upon the xcquest of the other, 

may be r ~ c ~ s s ~  or appropriate, to carry out the intent of this Agreemettt. 

12.3 [ : ~ l i l l g J , ~ .  The validity, interp~etatiou, sad performance of this Agreement 

and each of its lxovisiom nludl be governed by the laws of the State of Arkanuts. 

g 

B 

0 

Issued by: 

Is.sued on: 

Henry H. Thompm~ |r. 
Seui~ Wholeul~ Eaecutive 

September 1, 2001 

Eff l~ve:  November l, 2000 

ms 
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12.4 Section Headings not to Affect Meanin2. The descripdve headings of the various 

Sect/ons of this Agreement have been inserted for convenience of reference only 

and shall in no way modify or restrict any of the terms and provisions thereof. 

12.5 ~ .  Time is of tbe esaence of this Agreemant. 

12.6 ~lll~a~. Thi, Agreement may be amended by and only by a written 

inslrument duly executed by each of the parties hereto and as to AECC, subject to 

the written approval of the Administrator of the Rural Electrification 

Administralion. 

12.7 ~ ~ h ~ , %  This Agr~emant sludl inure to tbe benefit of and be 

binding upon EAI and Pmicipants and their respective successors and assigns. 

Nothing in this Aip~*n~nt, expt~s or implied, is intended to confer upon any 

other person any r i~ ts  or mm~lies hcr~mder. 

12.8 ~ .  This Agreement may be executed simultaneoualy in three or more 

counterparts, each of which shall be deemed an original but all of which together 

shall constitute one and the same i n , ~ L  

12.9 ~ i ~ k ~ 3 ~ m .  EAI and Participants shall discharge any and all 

obligations under this Agreemem in a prudent manner end in accordance with 

good utility practices. 

12.10 Rural Elec~ficadm p.dmlni~llfiOn Al~rovaL This Agn~ment and any 

amandmems hereto shall not be in f o r e  and effect as to AECC until appmv~l in 

writing by the Administrator of the Rural E/eotriflcation Administration. 

hsu~ by: 

Issmsd on: 

Henry H. Thompson, Jr. 
Se~or Wl~letale Executive 

September l, 200l 

E ~ a ~ :  N o v ~ ¢ ~  I, 2000 
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12.11 N__q!j_~. Any notice request, consent or other communication permitted or 

n:quir~ by this Agreement shall be in writing and shall be deemed given when 

deposited in the United States Mail, first class postage pn:paid, and if given to 

EAL shall bc addressed to: 

Entcrgy Arkansas, Inc. 
P.O. Box 551 
Little Rock, Arkmums 72203 
Attention: The President 

and, if given to AECC, shall be addressed to: 

Arkansas Electric Cooperative Corporation 
P.O. Box 194208 
Little Rock,/u-kantas 72219-4208 
Attention: The President 

and, if given to ~ shall be addressed to: 

City Water and Light Plant of Jonesboro 
P. O. Box 1289 
Jonesbom, Arkansas 72403-1289 
Attention: Manager 

and, if giveaz to Conway, shall be addressed to: 

Conway Corpora~on 
P. O. BOx99 
Conway, Arkansas 72032 
Attention: Chief Executive Officer 

and, if given to West Memphis shall be addressed to: 

West Memphis Utility C o m m o n  
P. O. Box 1868 
Weft Memphis, Atkans~ 72301 
Attention: Oenm'al Manager 

bsued by:. 

Issued on'. 

Hr.ray tL Thompdmn, Jr. 
S~ior Wholeu~ Executive 

SepWmibcz i, 2001 

Eff~'tive: Nov~m~z 1.2000 

I I  
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and, if given to Osceola shell be add~'cs.sed to: 

Mayor, City of Oaceola 
P. O. Box 443 
Osceola, Arkansas 72370 

and, if given to EPI shall be addressed to: 

Entergy Power, Inc. 
10055 C-mgans Mill Road, Suite 500 
The Woodlands, "IX 77380 
Attention: The Prcsidcm 

and, if given to EMI shall be addressed to: 

Entergy Mimssippi, Inc. 
308 East Pearl Su~et 
Jackson, Mississippi 39201 
Anention: The President 

and if given to ETEC shall be addressed to: 

East Texas Electric Cooperative, Inc. 
P.O. 631623 
Nacogdocbes, TX 75963-1623 
Attention: The PIesident 

unless a different officer or addreu shall have been designated by the respective 

party by notice in writing, 

12.12 . ~ I ~ ~ .  Conway has leuedits electric system (including all 

inte~elts of the City of Conway in the L , ~ d e n c e  SES) to the Conway 

~ o n .  Said Conway C o x ~ o n  is hereby de,ignated and empowered to 

act on behalf of end carry out and execute all rights and oblis~ions of the City of 

Conway under this Agreement as a Participant herein during the term of ils lease 

Irmue~ by: 

Issued on: 

Henry H. Thompson, Jr. 
Semo~ Wholeule Executive 

Sepmnber I, 2001 

Eff~'five: Novcm~ 1, 2000 
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and thereafter until specific written notice to the contraxy has been received by 

EAI and all other Participants berein. 

12.13 W ~  Memohis. The elccuric system of West Memphis (including all intex~sts of 

the City of West Memphis in Indq)¢ndence SES) is operated by the West 

Memphis Utility Commission. Said Commission is hereby designated and 

empowered to ~ t  on behalf of and carry out and execute all fights and obligations 

of the City of We~t Memphis under the Operating Agr~mant as a participant 

herein during its existence and thereafter until specific written notice to the 

contrary has been received by EAI and all other Participants herein. 

12.14 Adjustment of Ownership Shares. Any adjusmlcnt of Ownership Shares pursuant 

to Section 7.4 or Article 12 of the Ownership Agreement dated as of July 3 I, 

1979, among the Participants, as amended, shall effect an adjustment of 

Ownership Shares for p ~  of the Operating Agn~'rnenL 

12.15 ] ~ [ ~ ~ .  Notwithstanding any ptovis/on of the Operating 

Agreement to the contrary, neither the Operator nor any Participant shall make any 

adverse distinction between Independence Unit No. ! and Independence Unit No. 

2 by reason of diffming ownmlhip of Ownm'ship Shares in said Units, and in no 

event shall Operator make any adverse distinction between said Units except in the 

exercise of sound btmineas judgn~nt in accordance with good utility pracdces in 

the operation of the Operator's system. 

m 

0 

m 

I I  
W 

I sn~  by: 

on: 

H e m T H . ~  Jr. 
Senior Whoieule Executive 

Sep-.mber L 2001 

U~fectiv=: lqovmnb~ 1. 2000 
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12.16 V_V_9_~. If any consent or agreement of Participants shall be required with respect 

to a matter which does not relate solely to either Unit l or Unit 2, then each 

Participant in each Unit shall be entitled to vote in a percentage equal to one-half 

of such Part/cipant's Ownership Share in such Unit. Voting rights of a Participant 

in both Units shall be combined to determine such Participant's aggregate voting 

intere.st. 

I2.17 ~ e l a n e o u s .  Any and all notices, requests, certificates and other instruments 

executed and delivered after execution and delivery of this Agreement may refer 

to the Operating Agreement, dated as of luly 31, 1979, without making specific 

reference to Amendments, but nevertheless all inch references shall be deemed to 

include such .Mnendmcnts u~ the context shall otherwi~ require. 

13.1 

13. ASSIGNMENT AND TERM 

Lira/ration on Aasi_gmabUity. If, pursuant to the Ownership AgreemenL any 

Participant makes a sale, U'an~er or as~gnmant of all or substantially all of its 

intez~zt in Independence SES (other than suIely for purposes of s e c u ~ g  

indebtedness or to facilitate the financing of pollution control equipment), such 

party shall a~o ,,.sign, and ~ cause the mmferee to ~lsurae the rights and 

obligations of such party hexeondef. No ass/gnment of this Agreement shall be 

made except in connection with a sale, transfer or assignment (other than solely 

g 

a 

mlw 

luued by:. 

Issued on: 

Hem~ H. Thomp~n. Jr. 
Se~r Whoks~ ExecuOve 

~:p~mb~ I. 2001 

F.t~ccli~: Nm'e~nbca. 1.2UX) 
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13.2 

for the purposes of securing indebtedness) of the assignor's interest in 

Independence SES pursuant ~o the Ownerr, hip Agreement. 

Term. This Agreement shall become effective upon the Closing provided for in 

the Ownership Agreen~ent and shall remain in effect until the date on which the 

last Unit of Independence SES to be retired from commercial service is so retired 

from commercial service or such other date as may be agreed upon by all the 

parties. Upon termination of this Agreement, Operator shall ~tain such powers 

hereunder as shall be ncc, easm'y in connection with the disposition of the property 

included in Independence SES at the time of such termination, and the fights and 

obligations of the Operator and Participants hereunder shall continue with respect 

to any action taken hereunder in connection with such disposition, and for all 

credits received and necessary expenses incurred in connection with such 

disposition, pursuant to the provisions of subsection 11.7 of the Ownership 

Agreement. 

i 

(IP 

I 

~ by: Hem'y H. Thompso~ Jr. 
Senior Wholesale Executive 

Sepu~nber I, 2C01 

Effective: November I, 2000 
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14. EXECUTION 

14.1 This Agreement may be executed in any number of counterparts, each executed 

counterpart conslituting an original but all together one and the same insu'umcnt. 

14.2 IN WITNESS W ~ F ,  the undersigned parties hereto have duly executed this 

Agreement, on the I" day of September 2001. 

~ G Y  ARKANSAS, INC. 

(CORPORATE SEAL) 

ARKANSAS ELECTRIC COOPERATIVE 
CORPORATION 

9 
ATTEST: By: 

a "  
(CORPORATE SEAL) 

a 

4)  

I 

m 

I 

Issued bY- 

Issued on: 

Her~ H. Tl~mp~on, It. 
Whole.de Exec~O.ive 

Scp-mber I, 2001 

EffeclJve: November 1,2000 

g 
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14. EXECUTION 

14.1 This Ago'mere may b¢ ex~cuu~d in any number of counterpm'~ e~h  executed 

counterpart constituting an original but all together o~e and the same insmmtenL 

14.2 IN WITNESS WHEREOF. the undersigned im~ies hereto trove duly executed this 

Agreeme~4 on ~ l = day of Seplember 2001. 

ATTEST: 

I~qTERGY ARKANSAS, INC. 

By: 

8 

g 

U 

g 

g ~  

(CORPORATE SEAL) 

ATrEST: 

(CORPO~TE SEAL) 

ARKANSAS ELECI'RIC COOPERATIVE 
CORPORATION 

By- 

9 

m 

a 

I 

I g  

Issued on: 

Hm~'y H. Thoalpu~ Jr. 
Seuior W h o l ~  E,t, zc~ve  

S e p m n ~  I. 2001 

E f f ~ ' ~ ' e : . N ~ l , ~  

I 



Jnofflclal FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 

I1 '  

F.j~¢~ Ark~sa~k Inc. 
Firg Revised Ram Schedule No. 145 

OHginal ~ e c t  No. 50 

w 

go 

f 

,lib 

J 

all 

J g 

ATTEST: 

; ~ By:. 

CITY WATER AND LIGHT PLANT 

CITY OF CON'WAY, ARKANSAS 

am 

J 
l ip  

(CORPORATE SEAL) 

ATTEST: 

CITY OF WEST MEMPHIS, ARKANSAS 

(CORPORATE SEAL) 

ATTEST: 

CITY OF OSCEOLA, ARKANSAS 

a 

im 

.,s 

(CORPORATE SEAL) 

, l i b  

B 

a 

I o  

L m ~  

lnucd on: 

Hm~ I¢ Taml=o~ Jr. 
S~nlor Wholmall Exccmi~ 

SepUmlm. I, 2001 

EffB:11i~.. November I, 2000 

I 
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qlP CITY WATER AND LIGHT PLANT 
OF THE CITY OF JONESBORO 

f 

ATTEST: By:. 

g 

a 

G 

J 

J 

(CORPORATE SEAL) 

ATTEST: By:. 

(CORPORATE SEAL) 

ATrEST: By. 

CITY OF CON-WAY, ARKANSAS 

CITY OF WEST MEMPI~S, ARKANSAS 

d "  

f 

(COKPOKATE SEAL) 

ATrEST: By:. 

(CORPORATE SEAL) 

CITY OF OSCEOLA, ARKANSAS 

m 

ls~ed on: 

Hcm'y H. Tbomlmm, Jr. 
Semor Whok~de Faecutiw 

1.2001 

G 
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qBI  
CITY WATER AND LIGHT PLANT 
OF THE CiTY OF JONESBORO 

l i p  
ATTEST: By'. 

g 

O 

I ° 

(COR.~RAT£ SEAL) 

ATTEST: By: 

CITY OF CONWAY, ARKANSAS 

I B  

g 

a 

qlw 

(COP.PORATE SEAL) 

ATTEST: 

(CORPORATE SEAL) 

ATTEST: 

CITY OF OsCEOIA, ARKANSAS 

By:. 

I 

f (CORFORArE SEAL) 

em 

f 

Imm~ ore: 

Hm~ R 1%mm~m~ ~. 

~bw 1,2001 

a 
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First Revised ~ Schedule No. 145 

Originsl Sheet No. 52 

Q " CITY WATER AND LIGHT PLANT 
OF THE cITY OF JONESBORO 

ATI~ST: By: 

qw 

(CORPORATE SEAL) 

ATTEST: 

CITY OF CONWAY, ARKANSAS 

By: 

(CORPORATE SEAL) 

ATTEST: By: 

CITY OF WEST MEMPHIS, ARKANSAS 

8 ~  

a 

J 

(CORPORATE SEAL) 

ATTEST: 

(CORPORATE SEAL) 

CITY OF OSCEOLA+ ARKANSAS 

g 

0 

|ss.ed by: 

Issued on: 

Henry H. Thompso~ Jr. 
SeniOr Whokmde Executive 

S e ~  t, 20Or 

Effective: November I, 2000 

O 
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Entergy Arkansas, Inc. 
First R.cvi~d Rate Scheoh~ No. 145 

Original Sheet No. 51 

ENTERGY POWER, INC. 

- 

ATYF~T: By ,~ 

g 

ATI'EST: By 

ENTERGY MISSISSIPPI, INC. 

(CORPORATE SEAL) 

dl 
EAST TEXAS ELECTRIC COOPERATIVE, INC. 

J 
ATTEST: By 

d g  (COR]'ORATE SF~.L) 

d O  

4F 

dO 

a 

. luued by: Hczr/FL ~ Jr. 
Senior Wholesale F.xecufiw 

a o  Ism~ o~ S ~ e m ~  I0 ~)1  

Eff~:~w: Nowmbex" 1, 2000 
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Ea~ergy Ark1~sal, Inc. 
Fizsl Revised Rate Sched~¢ No. 145 

O~gi~l Sh~No. 51 

ENTERGY POWER, INC. 

ATTEST: By 

m 

d 

d , , v  

a 

a 

m 

(CORPORATE SEAL) 

ENTERGY MISSISSIPPI, INC. 

EAST TEXAS ELECTRIC COOPERATIVE, INC. 

A'I'rEST: By 

(CORPORATE SEAL) 

does, 

i 

qtp 

a 

a ~  

Issued by: 

Issued oo: 

Hem7 H. Thompeou, |r. 
~ e  Executive 

September 1, 2001 

Efl~'#~ve: Novembe~ 1, 2000 
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Entergy Arkansas, Inc. 
First Revised Rate Schedule No. 145 

Original Sheet No. S I 

ENTERGY POWER, INC. 

i 

Ill 

g* 

ATTEST: By 

(CORPORATE SEAL) 

ATTEST: By 

ENTERGY MISSISSIPPI, INC. 

o 

i 
ill 

(CORPORATE SEAL) 

EAST TEXAS ELECTRIC COOPERATIVE, INC. 

ATTEST: By 

(CORPORATE SEAL) 

i l  

i 

q l l  

J 
Issued by: 

Issued on: 

Henry H. Thompsoo~ ~r. 
Senior Wholesale Ex~'utlve 

Scptem~rl,2~l 

EfTective: November I, 2000 
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AMENDMENT "B" TO INDEPENDENCE STEAM 

ELECTRIC STATION OPERATING AGREEMENT 

THIS AMENDMENT "B'. dated as of November L, 2000, is made by and between 

ENTERGY ARKANSAS, INC., a corporation organized and existing under the laws of the State 

of Arkansas ("EAr'), ARKANSAS ELECTRIC COOPERATIVE CORPORATION, an electric 

cooperative corporation organized and operating under the laws of the State of Arkansas 

CAECC"), CITY WATER AND LIGHT PLANT OF THE CITY OF JONESBORO, ARKANSAS 

("CWL"), CITY OF WF..ST MEMPHIS. ARKANSAS ("West Memphis"), CITY OF OSCEOLA, 

ARKANSAS ("Oscenla"), CITY OF CONWAY, ARKANSAS CConway"), ENTERGY 

MISSISSIPPI, INC., a corporation organized and existing under the laws of the State of 

Mississippi CEMI"), ENTERGY POWER, INC., a corporation organized and existing under the 

[aws of the Stale of Delaware ("EPF') and EAST TEXAS ELECTRIC COOPERATIVE, INC., a 

generation and transmissio~ cooperative organized and existing under the laws of the State of 

Texas CETEC"). 

I 

e 

all 

j t  

am 

l 

a 

WHEREAS. EAI, AECC. CWL, and Conway are parties to that ceruun Opera~ng 

Agreement dated July 3 l. 1979. to which West Memphis became a party by Addendum da~d 

January 25. 1980. Osceola became a party by Addendum dated March 3. [980. EMI becan~ a 

party by Addendum dated January 30. 1981. EPI became a party by Special Warranty Deed and 

Bill of Sale of a partial interest from EAI on August 28. 1990, and which was clarified by l.,¢twr of 

Agreement da~ed July 9. 1992, and EI'EC became a patly by Special Win'rarity Deed and Bill of 

Sale of a pa~ial interest from F_,PI on December I. 1998 and which was amended by Amendments 

dated December 4, 1984 and August 1. t997 (such Operating Agreement, as amended and clarified 

as aforesaid being beveinafter referred to as the "Existing Operating Agreement'); and 

Page I of 6 
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WHEREAS, AECC has assigned to Unitcd States Trust Company of New York. 

New York banking corporation, not in its individual capacity but as trustee ( the "Owner Trustee" ). 

all its right, title and interest in the Existing Operating Agreement as then in effecz, as amended 

from time to time. to the extent it related to an undivided 35% interest in ISES Unit No. 2 (the 

"Interest") concurrently with the sale of such Interest to the Owner Trustee and the Owner Trustee 

has assigned to AECC, subject to certain conditions, all of its right, title and interest in the 

Existing Operating Agreement as then in effect, as amended from time to time, and none of the 

conditions have occurred, and accordingly, AECC has the power to execute this Amendment with 

respect to the Interest owned by the Owner Trostec; and 

WHEREAS, the parties hereto desire to amend certain provisions of the Existing 

Operating Agn:cmcnt: 

g l l  

4F 

i l  

m r  

4 1  

d l B  

i 

I I  

g 

I 

NOW, THEREFORE, in consideration of the mutual agrcen~nts contained in this 

Amendment "B", the panics hereby con~nt and agree as follows: 

I. Modlr~mtlon to Section 7.3 Coal Sug~Iy - AECC, CWL, Conway, West 

Memphis, Osceola, EPI, EIVH, and ETEC hcarby waive any right that they may have as provided in 

Section 7.3 from the date of this amendment until luly I, 201 I. 

2. . ~  - Any and all notices, requests, clarifications, certificates 

and other ins~umcnts cxecutzd and delivered after the execution and delivery of this Amendment 

may refer to the Ownership Agreement, dated as of July 31, 19'79, without making specific 

reference to this Amendment, but nevertheless all such references shall be deemed to include this 

Amendment unless the context shall ~isc require. 

This Amendment shall be construed in connection with and u a part of the Existing 

OIm'ating Agre~m~'nt, and all terms, conditions and covtman~ contained in the Existing Operating 

Page 2 of 6 
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Agreement, except as herein modified, shall be and remain in full force and effect, and the parties 

hereto agree that they are bound by the terms and conditions of the Existing Operating Agreement. 

as so modified as parties thereto. 

g 

I l l  

J 

i $ ,  

a 

qp, 

This Amendment may be executed in any number of counterparts, each executed 

counterpart constituting an original but all together one and the same instrument. 

IN WITNESS THEREOF. the parties hereto have duly executed this Amendment on 

the day and date first written above. 

A'test: 

~. Secretary 

ENTERGY ARKANSAS, INC. ~ 

dE,, 

J 

o 

J 

a 

I 

Page 3 of 6 
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a ~L) 

Assistant Secretary 

.m 

u 

ARKANSAS ELECTRIC COOPERATIVE CORP. 

Chic E~xecutive Officer 

CITY WATER AND LIGHT PLANT OF 

THE CITY OF JONESBORO 

6 

Arrest: 

BY 

Manager 

dl 

• Sccrc~'y 

J 

o 

J 

Attest: 

CONWAY CORPORATION 

CITY OF CONWAY, ARKANSAS 

BY 

Chief ExecutJv¢ Officer 

g 

Sccrcm-y 

f 

m 

g 

O 

a 

l ~  4 0f6 
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Attest: 

Assistant Secretary 

Attest: 

Secrelary 

Attes[ :  

ARKANSAS ELECTRIC COOPERATIVE CORP. 

BY 

Chief Executive Officer 

C[TY WATER AND LIGHT PLANT OF 

CONWAY CORPORATION 

crrY OF CONWAY, ARKANSAS 

BY 

Chief Executive Officer 

Secretary 

I 

I 
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Attest: 

Assistant Secretary 

ARKANSAS ELECTRIC COOPERATIVE CORP. 

BY 

Chief Executive Officer 

CITY WATER AND LIGHT PLANT OF 

THE CITY OF JONESBORO 

a 

Attest: 

BY 

Manager 

d a  

° Secretary 
J 

a l  

r 

m 

a l  

i 

Att~t: 

,g2  

CONWAY CORPORATION 

cr rY OF CONWAY, ARKANSAS 

/ ' "  . )  t -  

Chief Executive Officer 

I 

a# 

l 

Page 4 of 6 
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Attest: 

CITY OF WEST MEMPHIS, ARKANSAS 

Mayor 

CITY OF oSCEOLA, ARKANSAS 

o 

B 

Attest: 

Secretary 

Attest: 

BY 

Mayor 

ENTERGY MISSISSIPPL INC. 

BY 

President 

S e c ~ y  
41 

81 

411 

0 
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Ata~t: 

CITY OF WEST MEMPHIS, ARKANSAS 

BY 

M a ~  

9 

I 

C l e r k / T r e a ~ e r  

CITY OF OSCEOLA, ARKANSAS 

ENTERGY MISSISSIPPI, INC. 

J 

w Anew.: 

BY 

Prl~clmt 

I 

I 

O 

 sof6 

g 
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Attest: 

CITY OF WEST MEMPI~S. ARKANSAS 

BY 

Mayor 

4m 

m 

g f  

m 

a 

dm 

f 

g 

0 

4m 

Sccrctm'y 

Attest: 

Secretary 

CITY OF OSCEOLA, ARKANSAS 

BY 

Mayor 

ENTERGY MISSISSIPPI, INC. 

B % 

Pr~ident 

Page 5 of 6 
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~V 

ENTERGY POWER. INC. 

~ President ( /  

EAST TEXAS ELECTRIC COOPERATIVE, ~ C .  

e l ,  

BY 
~ r  

Attest: 

Secretary 

President 

Page 6 of 6 
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ENTERGY POWER, LNC. 

Attest: 

Secretary 

Atms~p, 

BY 

Presic~nt 

EAST TEXAS ELECTRIC COOPERATIVE. ~C. 

President 
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The  O p e r a t i n g  C ~ l i t t e e  s h a l l  make s t u d i e i  o f  b u l k  p o w e r  

trane~leslon facilities and agree upon ~ facilities ~hat will 

be required to transmit the power supply from generating or other 

sources to the load centers. The facilities agreed upon shall be 

built to co~ly with a time schedule determined by the Operating 

C~:ttee and shall be adequate to provide the bulk pOwer 

transmission xyxt~m requirements with due allowances for 

contingencies that may reasonably be expected. The Operating 

Co~m~ittee shall agree on the general routes of bulk pOwer 

transmission lines, the voltages and conductor sizes, and %he 

location of substations which are covered by this Agreement. 

4.07 ~O~;i&'~ and,~t~r Vacilitles 

The Companies shall provide co~mumicstic~ and other 

facilities, determ/ned by the Operating Committee to be necessary 

for meterlncJ, cxmtrol, protection and dispatch of the production 

and trenton/salon facilities, and for such other purposes as may 

be necessary or de|irable for the operation of the Companies' 

S y s t e m - .  

J 4 . 0 8  

Under general direction of the 0perating Co~mlttee, Services 

will operate s centralized Operations center properly equipped 

and staffed t o  dispatch the capacity and energy capability of the 

Companies, in the efficient, economical, and reliable manner a. 

provided in this Agreement. All generating unite, included in 

System Capability under this Agreement, presently in operation or 

inaualled in the Zu~u~e, shall be equlpped wl~h suc/~ controls as 

may be determined by the Operating Committee to be necessary to 

accomplish much centralized e c o n o ~ . c  dispatch. 

mum o~  Sel~mmr 21 2ow 

F I~  ~ ¢ m ~  m¢~ ~ ~ ~ r-e¢~¢ F.~q~ R ~ I ~ / C o m ~ m ~ n .  ~ N~ L=R00-28S4.000. m ~ <  
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It is recognized by the Co~anles that, because of such 

econ~uic dispatch, a Company may not, at all times, be supplying 

t h e  e n e r g y  requirements of its system, but may be taking energy 

from the resources of the other Co~panlee or supplying energy to 

the other Companies. The payments or charges for such energy 

exchange shall be as provided in the applicable Service Schedule. 

g 

i 

i 

el 

a.os 
Services shall keep such records ab may be necessary for the 

efficient administration of the Agreement, and shall make such 

records a~ailable 5o any Company on request. Each CoW, any shall 

make all reports requesued by the Operating Committee withln the 

.... i~e prescribed. . - ..... 

4.10 R~=ulatorv Authorization 

This Agraemmnt is subJec~ ~ o  certain regulatory approvalm 

and each Company shall diligenuly seek all necessary regulatory 

authorizauion for this Agreement and the performance of its 

obligations thereunder. 

J 

i 

i 

m 

J 4.11 Effect on Other Aureemen:s 

This AGreement shall not modify the obligations of any 

Company under any Agreement between th~ Co~any and others not 

par~ies to this Agreement in effect at the d a t e  of this 

Agree~t. 

The bemire of compensation for the ume of facilltlsa and for 

the capacity and energy provided or supplied by a Company to 

another CoLtDxuy or Companlem under ~h/s Acjreemont shall be in 

accordance with arrangemonte agreed upon from ti -~ to time an~ng 

e l l  

I 

J 

d 

e" 

~ ,  FeGi31~ R e ~  AllJ11 El~(~le: Aug. 25. 2~G0 
mined O~ S e ~ m ~  2 t  2 ~ 0  

~ to c m ~ y  ~ m ~ ,  . t  ~h~ F~*n~ E,.m~ Rei~moty ~ D ~ (  No ERnO-2ES4.~. Im,.m~ 
A,~,~N~ 22. 200~. g2 FERC ' l  e1.171 G~;XX)). 
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SERVICE SCHEDULE M S S - 3  

EXCHANGE OF ELECTRIC ENERGY AMONG THE CCHPANIES 

i 

30.01 ~roo~e 

The purpose of this Service Schedule is to provide ~he 

method of pricing energy exchanged among the CompaI1~ea. 

am 

g 

30.02 Sche~ullnu of Ene-'~n, Sources 

The System Capability shall be operated as scheduled and/or 

controlled by the System Operator to obtain the lowest reasonable 

cost of energy to all the C~-r-~an~e3 co~.i~tent with ~/~e 

requirements of daily operating 9aneretion reserve, voltage 

control, electrical stability, loading of facilities and 

cootinulty of service to the customerm of each Company. 

a 

0 

J 

g 

In no event shall the remaining margzn payment obligations 

of Gulf States to Southwestern Electric Power Corporation under 

Section 9.I of the Restated and Amended ~nterconnection Agreement 

between Gulf States and Southwestern Electric Power Company, be 

included, considered or otherwise taken into account by the 

System Operator under Section 30.02 of the System Agreement, 

except for the circumstance where the iowemt reasonable cost 

energy available to the System Operator is identical in price to 

that offered to Gulf States under such Section 9.1. 
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O~W Shm~ No 49 

30.03 lo ' 

The enercjy from the lowest cost source available and 

scheduled as in Section 30.02 above shall be allocated on an 

hourly basis, i= the order of the following priorities: 

(a) first to the loads of the Company having such sources 

available, except that in the case of ~nergy 

generated by m Designated Generating Unit, each 

Company to which a portion of the Capabili:y of the 

Designated Generating Unit as defined in Section 

40.02 has bee.D sold shall be entitled to receive 

each hour that portio~z of ~he total energy 

~e~e~'a',~,~ by th~ Designated Ge~ratin9 dnlt that 

the capability sold to the Company bmars to the 

total capability of the Designated Generating Unit. 

iN '  
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(b) second to supply the requirements of the other Companies' 

Loads (Pool Energy). 

i 

i 

30.04 m, prav for Sales to Others 

Energy used to supply others will be provided in accordance 

wiuh rate schedules on file wi~h the Federal Energy Regulatory 

Cormuission. A ~ y  will be reimbursed for the current 

estimated cost of fuel used by the specific unit or units 

supplying r_he energy uogeuhsr with the adder determined in 

Section 30.08(f) on an hour by hour basis. 

J 

is 

44 

3 o . o s  

Energy produced by generating units not scheduled for 

system energy requirements but operated at t h e  request of a 

Company beyond what is deemed necessary for overall system 

purposes by the System Operator, shall nou be considered as part 

of Sections 30.03 or 30.04 above, but shall be for the use, and 

at the expense of the Company requesting the operaticm of such 

generating units. 

8 

d 

i 

30.06 ~uel Contract Energy 

Enercjy produced by generating units for sysuem energy 

requirements shall be allocated as follows: 

(a] When operated n o  sa~Imfy -sake or pay" m/nimusuJ under 

fuel cc~tracts negotiated for System benefit as 

approved by r, he O p e r a ~ : L n g  ~ T . t e e  shall be shared 

by all ~:,Ipanies in proporrlon to their currenn 

Responsibility Ratio. 

m 

i 

I 

I 

4 

O~mcl~. r.e4wd i ~ 0 ~ D y  Afle m E e ~ k ~  A,q;. 2S. gW0 
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(b) When operated with fuel acquired for the benefit of two or 

more of the Companies shall be shared in proportion ro 

~heir participation in such contracts. 

J 

g 

i 

{c) When operated pursuant to fuel purchases negotiated for 

System benefit as approved by the Operating committee, 

the Company owning the units u-,ilizing the fuel has a 

one-time option to either assume responsibili:y £or 

purchase of the fuel for its own account or to allow 

the fuel to be ~urc.haoe~ £or th~ Syltem's jo~n .~ ncco~nt 

in accordance with 30.06(a) or (b) aJs approprlate. 

a 

am 

as 

a 

i 

J 

30.07 Comeneratlon or Small Power P r o d u c t i o n  Ener=v 

Energy received by any Company fro~ Cogeneration or Small power 

Production Sources that is included al s par: of Inter-Company 

billings shall be priced under this Agreement in accordance with 

rates established by the appropriate regulatory authority. The 

Operatlng Committee shall have the authority to allocate such energy 
to one or more of the Co~panles or to determine that the energy is 

for %he use, and at ~*e expense of, the Company making the purchase 

from much Source in accordance wIEh FERC Opln/on Nos. 246 an~ 246-A. 

i 

ell 

mm 

I 

J 

4 
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30.08 psvmen te  to be Received for Enercrv Supplied 

Each Company shall receive, for energy furnished in 

accordance with Sections 30.03 (a), (b) and 30.04 in e.xces8  of its 

load requirements, on am hourly basis: 

(a) For each kWh generated as short term purchase energy 

Irom a Deslgnaued Generating Unit in accordance 

with Sec~ic~ 30.05(a) o whether or not taken by the 

Company or Companies making the purchase, ~he cost 

of fuel consumed. 

I 

J 

J 

m 

a 

J 

J 

J 

(b) Fo.r 

( c )  For 

each kWh generated by use of fcasll fuel, in 

accordance w~th ~ecuiorus 30.03(D) and 30.u4, the 

coat of fuel consumed plus an adder as de~erm~ned 

in Sectlon 30.05 (f). 

(d) ?or 

each kt(h generated as ~uel Contract Energy, in 

accordance with Sect.ion 30.06, the cost of fuel 

consumed plu8 an adder as determined in Section 

30.08(f). 

purchased energy, the actual cost of such purchased 

energy. The "actual cost" of purchased e n e r g y  for 

Gulf States shall not include the remaining margin 

payment obligation of Gulf States to Sou~_hwestern 

Elecnric Power Company, under Sec~io~ 9.1 of the 

Regnated and Amended Inuerc~ectlon AgTee.~-nu 

between Gulf States and SouT.hw~Jtern Electric Power 

~ O  

d 

g 

I 

m 
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O~n~ ~ No S3 

year 

(e) For each kWh received as Cogeneration or Small Power 

Production energy in accordance with Section 30.07, the 

price establiBhed in Section 30.07. 

(f) The adder for Sections 30.08[b) and 30.08[c) shall be 

determined pursuant to the followlng formula. 

Adder - A * B 

Where: 

A • .5563 

A 

O&M - 

OkM (current) * 

O~J((base) + 

NSGC 

NSGB where, 

oIJ( adde," in mills/kWh adjusted annually 

Accounts ~u0. ~02, n0J, 5~4, 505, 506, 507, 
510, 511, 512, 513 and 514 

Current - Three years ending wi~ preceding 

NSGC- 

BaBe = 

NSGB = 

.5563 - 

Net steam generation in kwh for the t h r e e  years 
ending with preceding year 

Three years of 1978, 1979 ~nd 1980 

N e t  s t e a m  g e n e r a t i o n  i n  kWh f o r  1 9 7 8 ,  1 9 7 9  
1980 base period 

The amount applicable at the d~te of t1~La 
agreement 

.'. O&M (base) '*- NSC~ - 1.6724 

s - A C  x ~m x ( S R / 2 , 0 0 0 , O 0 O )  w h e r e .  

B - i n c r e m e n t a l  r e p l a c e m e n t  SO~ c o s t  ( i n  m i l l s / k W h )  f o r  

",.he 1~-~cicular gen~atlng unlt. adjusted we~kly 

as 

m 

e l l  

, , , , .N W. ,r.,mbm~ H ~ 
D n c w .  F,,d~W .qs~.~o'y AJ~ . ,  

~ 0 ~ :  Sqxsmw," 2 t  2 ~ 0  

Fdscl W ~ wq~ o~m" of tho r-emml Ene~ly RX0U~Dry C m v , m ~ .  DQck~ No. ER ~ L  im~( I  
A . l ~ .  Z2.2~0.12 FERC ~1 U1.17~ (20003. 

am 



Jnofflclal FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 
Unofflclal FERc-GenerateG ~ut o~ zuu~u~uo-vzo~ ~=~=~-=~ ~j -~,-~ ...... , . . . . . . . . . . . . . . . . . .  

J 

a 
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Original Sheet 

m 

J 
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J 

I 

AC - allowance cos'. (in S/allowance). adjusted w e e k l y  

b a a e d  o n  t h e  •verags c o s u  o f  p u r c h a s i n g  a n  ( ' . l l t i S B l O ~ . ' l  

allowance from an index accepted by FERC within a 

test block approximately equal to the amount of 

emlsmlon •flow•rices needed to suppor~ wholesale 

transactions under this System Agreement and power 

sales arrangements between the ~ i e s  and others. 

HR - hear rate (in BtulkWb).. 

SR - SO, rate for fuel (in ib SO,/M~Btu) 

30.09 Payments Made for Energy 

(•) Each Company shall pay for energy allocated to it fro~ • 

Designated Generating lhlit am purchased energy the 

c o s t  of fuel consumed per kWh. 

dll 

J 

J 

I 

I 

I 

dE' 

b.s~td 0~: Se~m~ber 21, 2000 

Fled to ~ n m ~  va~ o~er ~ m F ~ W ~  Enmlw R ~  Gornmlu~n. Dodud No. ER 00"2854"001. iNued 
k . g . a  22. 2000. ~ I=ERC: I S t  171 (2000]. 
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(b) Each Company shall pay for energy received from the energy 

allocated in accordance with ~he provialo~s of Section ~0.03(b) 

above, the weighted average cost per kWh of energy, as provided 

under Section 30.08(b) above, accumulated and dlsuribu~ed on • 

hourly basim. 

(c) Each Company shall pay for energy received from the energy 

allocated in accordance with the provisions of Section 30.06 

above, the cost per kWh of e n e r g y  a, provided under Section 

30.08(c) above, accumulated and distributed on a hourly basis. 

I 

I 

em J 

30.10 SL z ~A 

COSt  o f  f ~ e l  p e r  k w h  m h a l l  b e  d e t e r m i n e d  f o r  e a c h  g e n e r a t i n g  

unit by ~itipiying the BTU consumed per kWh of net generati~ during 

the preceding calendar y~arby uhe current estimated cost per BTUof 

:he fuel used as furnlshedbyeach Company monthly. For the first 

year of operation of a new unit, BTU consumed per kWh of net 

generation shall be based on the design *heat rate a; 60t of full 

load capability at anticipated average annual back pressure. 

a m  

ell  

J 
c o r ' ~ ' a c ~  1 ,31.  * ' l " y p o g r a l : ) 2 ~ L c a l  " • "emt= change~ to "heat" 

a m  

e 

Dnc~r. ~ m  Its0,JWy ~WWn 
~suJxS Oft  Se~s~e~ 21.2000 
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This Service schedule MSS-3 shall be attached to and become a 

part of the Agreem~n~ dated the _ _ ~  day of . . _ _ . ~ ; J u l _ _ ,  1 9 8 2  

and shall be effective vi~h said Agreement or at such later date as 

may be fixed by any requisite regulatory approval or acceptance for 

f i l i n g .  

g Attest ARKANSAS POWER & LIGHT COMPANY 

el 

el 

el 

el 

el 

el 

4 

Original s i g n e d  by 
R. J. Es~rada 
A s s i s ~ a n t  Secretary 

Attest 

Original signed by 
W. H. Talbot 
Secretary 

Attest 

Original signed by 
R. J. Estrads 
Aaslstant Secretary 

Attest 

Original signed by 
William C. Nelmon 
Secretary 

Original signed by 
JerzyMaulden 
Presides: 

LOU~SZANA POWER & LIGHT COMPANY 

Original signed by 
J. M. wyatt 
President 

MISS2SSIPPI POWER & LIGHT COMPANYs 

Original signed b y  
D. C. Lutken 
Premident 

NEW ORLEANS PUBLIC SERVICE INC. 

Original signed b y  
J a m e s  M. Cain 
President 

e l  

eB 

r o l l  

eS 

~ .  Ficmml R e ~ m l ~ t / U h n  E ~ :  AuO. 25.2~0 
I N ~ d  0~: ~ m m b w "  21 .2~0  

A~UlS 22. ~[ODO. 92 FERC I I1.171 (2000), 
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Arkansas Electric 
Cooperative Corporation 

Your Touchstone Energy (Teo[*erat~ve 

I Cooperatave Way 
P.O. [~ox 194208 
Little Rock, Arkansas 7221g-420g 
(501) 570-2200 

June 24, 2004 

Mr. l tugh Mcl)onald 
Entergy Arkansas, Inc. 
425 W. Capitol Ave, Suite 1600 
Little Rock, AR 722{)1-3471 

Dear Mr. McDonald: 

On behalf of Arkansas Electric Cooperative Corporation; City Water and l.ight of 
Joncsboro; City of Conway, Arkansas; City of Osceola; City of West Memphis and East 
Texas 1;lcctric Cooperative, "Co-Ov,,ners" of the White Bluffand/or Independence power 
plants, 1 am making a fi)rmal request that the implementation of the change in the 
allocation of energy fi'om the power plants as discussed by Kurt Castlcbcrry on June 23, 
2004 he delayed. 

Our understanding of,,;'hat Entergy is proposing is as follows: 

As of July 1,2004, Entergy intends to change the method tbr determination of 
hilling capabilities for the four jointly owned coal units. Rather than using the 
proporlional sharc of Maximmn Dependable Capability unless othcrwise 
specifically limited, they will use the actual generation each hour as the billing 
capability. The exception will be times when Entergy claims the actual 
g e n e r a t i o n  is r e d u c e d  d u e  to CCOllOlnic r easons .  

The Co-Owners cannot agree that the proposed change is a correct interpretation of their 
individual contracts. Neither are the Co-Owners ready to agree that the stated reasons for 
the proposed change necessarily represent "non-economic" operation for Entergy. 

This is a major change in the administration of the individual contracts with only seven 
(7) days notice. The Co-Owners do not believe that a seven (7) day notice period is 

m reasonable. Such a short period of time gives neither Entergy nor the Co-Owners time to 
develop and analyze tile relevant infomlation and develop processes needed to implement 
such a major change. Further, the Co-Owners believe that a more appropriate method for 

I ilnplclnenting such a change would be for Entergy to present its issues and supporting | 
data to thc Co-Owners. This data should be provided at an Operating Connnitlee meeting 

I with each individual Co O'aner as pro',ided in the individual Co-Owner contracts. At the 
Operating Cnmmiltee meeting Entergy could seek a consensus posilion, develop an 

The l:.lccutc (.'L~perati',es of Arkansa~, 
;~ ,  're hcrc /o r  you 



Jnofflclal FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 

implementation plan, agree to a date, and coordinate among the affecled parties, as 
opposed to Entcrgy's current approach of simply announcing a change in method of 
administrating the individual contracts without any inpt, t or agreement from the Co- 
Owners .  

Therefore the Co-Owners rcquest that Entergy delay implementation of the change in 
administration of the individual Co-Owners contracts as proposed by Entergy on June 23, 
2004 until each of the individual Operating Committees have met in person. If there is 
not agreement on the proposcd change, it would need to be referred to the chief 
executives as provided in the individual Co-Owner contracts. 

Sincerely, .~J- - -p  

Ri y ~ I ~ t t l e  
For tile Co-Owners 

RB:Ih 

XC: Gary Voigt 
John Butts, ETEC 
Ron Bowen, Joncsboro 
John Rimmer, West Memphis 
Mayor Dickie Kennemore, Osceola 
Richic Arnold, Conway 
Bob Lytbrd 
Scan Beeny 
Kurt Castlebeny 

I 
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En tergy 
Erttergy Ark~tv~;l!; I¢lc 

) 1  , • 

, i 

Httqh icOon;dd 

Junc 28, 2004 

Mr. Ricky Bittlc 

Arhln~as Electric Cooperative ('orporatinn 
I Cooperative Way 
P.O Box 1942061 
I tttle Rock, Arkansas 72219-4208 

l)car Mr. Btttle: 

l am writing in response to your citer ,)f June 24, 2004 on behalf of  the co-owners or the WhTIe 
Bluff and/or Independence power plants, m which you s ate thai you arc 'in k a . 
request that the Implementation of  the change n he alh:,cation o r e  . . . . .  ".- . g formal, 
discussed by Kurt Castleben3, on June 23, 2004 be delayed," , , ~ . ~ y  .urn  t.c power plants as 

Entergy disagree,; ',','~tb your contention that |-ntcrgy ~s changing either the allocation of  energy 
fionl the plants or the admm}strat~on o| ' the individual contracts. The contracts provide for 
l-ntergy to schedule and dispatch the co-owned units m accordance with its standard scheduling 
and dispatching proccdurcs. Moreover, while there is some variation among the individual co- 
owner contracts with respect to accounting for energy delr.,'eries, the PcI ' rA  with AI!('C, tor 
Instance, specifically recognizes for billing purposes th ' 

at cons ( era ion V,'l be glven to other 
operating constraints which limit the availabdity of the plant to the EAI dispatcher." 

In a(khtiou, Entergy does not agree that the recogmtzon of  unit availability as provided in the 
contracts reqtnres the approval of  the individual operating committees. ] 'he PCITAs provide that 
"the Operating Cornmittce shall have no authority to alter, amend, or revise the express 
provisions of  this Agreement." "/'he rights and obhga io "Is o f  the parties with respect to this 
matter arc set out in the contract terms and are not subject to operating comm,ttee review or authority. i 
I understand from your discussions with Kurt Castleberry, as well as from your letter, that you 
w)sh to obtain further information concerning the ~mpact o f  operating constraints on unit 
availability. I have asked Kurt to arrange a meeting with you as .soon as possible to discuss these 
matters. At the same time, Fntergy mainta ns its right to reflect operating constraints m the 
determination of  unit capability, as provided m certain of  the contracts, as well as its authority/br 
scheduhng and dispatching the units. Our willingness to meet with you should not be construed 
as a waiver of  these rights, including the recognition of  operating constraints on July I. 2004. 

Sincerely, 

IIugh McDonald 

I f l ' M / t  mb 

RECEIVED I 
,o .. L. k. 
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co: Gary Voigt, AECC 
John Butts, ETEC 
Ron Bowen, Joncsboro 
John Rimmer, West Memphis 
Mayor Dickie Kenncrnore. Osceola 
Richte Arnold, Conwuy 
Bob Lyford 
Scan Bceny 
Kun (Tastlcberry 

I 
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E a s t  T e x a s  E l e c t r i c  C o o p e r a t i v e ,  Inc .  
P.O. B o x  6 3 1 6 2 3 ,  N a c o g d o c h e s .  T e x a s  7 5 9 6 3 - 1 6 2 3  * T e l e p h o n e  (9361 5 6 0 - 9 5 3 2  * F a x  (9361 5 6 0 - 9 2 1 5  

July 26, 2004 

g 

t 

I 

J 

O 

g 

all 

g 

t 

i l l '  

g 

II1 

Hugh McDonald 
President, Entergy Arkansas, Inc. 
P. O. Box 551 
Little Rock, Arkansas 72203 

Re: Independence Steam Electric Station - Notice 

Dear Mr. McDonald: 

On June 24, 2004, by letter, the co-owners of the White Bluff and Independence 
power plants, including East Texas Electric Cooperative, Inc. ("ETEC"): 

• formally notified you that they disagree with Entergy Arkansas, lnc.'s ("EAI") 
new plan, unilaterally announced to the co-owners by Mr. Kurt Castleberry on 
June 23, 2004, for the scheduling, billing and accounting for the plants; 

• notified you that such a plan violated the co-owners' contracts with EAI; 

• requested a delay of Entergy's plans; and 

• formally requested a meeting of the respective EAI/co-owner Operating 
Committees to resolve the dispute. 

r'~. -p~:e : "'.wth:." m:etini~ be:woof: EAI a:-.d the co-o'"rwr.~ c:" I' :y '~, "~004 an,l r, ur~er."s 
phone calls between the parties, EAI has not directly answt.,ed the co-owners' June 24 ~ 
request for a meeting of the Operating Committees with respect to ETEC. 

ETEC is trying to follow the dispute resolution provisions of  the EAI/ETEC 
Power Coordination and Interchange Agreement, Article V, that says the operating 
committee shall act in matters pertaining to the operation of ISES 2 and to establish 
procedures for administration of the agreement. This dispute seems to fail squarely 
within the scope of the Operating Committee's duties. So, ETEC again requests EAI to 
convene an ETEC.CEAI Operating Committee to resolve the dispute over Entergy's 
scheduling, billing and accounting of ISES 2. 

In addition, the Independence Steam Electric Station Operating Agreement, 
Section 11.4 requires EAI to inform ISES Participants of significant matters with respect 
to the operation of ISES "when practicable in time for Participants to comment thereon 
before decisions are made, atld shall confer with Participants during the development of 
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Mr. Hugh McDonald 
July 26, 2004 
Page 2 

any of EAI's proposals regarding such matters when practicable to do so." Section 11.5 
further provides that EAI and ISES Participants will "cooperate with each their in all 
activities relating to Independence SES...." Rather than present ETEC with a decision 
made on the operation of ISES, EAI should take the time necessary to confer and 
cooperate with ISES co-owners. To carry out those provisions, ETEC again requests that 
EAI delay its June 23 ru plan. 

Manager 

CC: ETEC Board of Directors 
John P. Hurstell (Entergy Director of  Wholesale Transactions) 
Bill Burchette 
Bob Gross 
Other co-owners in ISES 

I I  

I 

m 

¢ 

im  
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August 19, 2004 
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BY FACSIMILE 

Mario Montagnino 
Entergy Services, Inc. 
4809 Jeffcrson Highway 
New Orleans, I.A 70161 

Re. ISES 2 Bill for July 2004 

Dear Mr. Montagnino: 

On August 9, 2004, East Texas Electric Cooperative, Inc. ("ETEC") received an 
August 4, 2004 bill from Entergy Services, Inc. ("ESI") for power and energy delivered 
in July in the amount of $720,329.66. ETEC and l'ntergy Arkansas, Inc. ("EAI") are co- 
owners in the Independent Steam Electric Station ("ISES"). In late June, EAt announced 
to ETEC that, effective July 1, 2004, ESI would begin billing ETEC at Entergy's system 
incremental price instead of the ISES coal stockpile equivalent price whencver EAt 
elected to operate ISES below its generation capability due to Entergy system 
requirements. ETEC has vigorously opposed EAI's unilateral and revised interpretation 
of ISES Operating Agreement § 8.4 in writing, in telephone calls and, most-recently, in a 
meeting among ISES co-owner Chief Executive Officers. 

ETEC, in good faith, disagrees with the statement rendered by ESI for all the 
reasons previously explained to EAI as described above. Pursuant to the Power 
Coordination and Interchange Agreement ("PCITA") between ETEC and EAI, 
specifically Article IV, Section l, ETEC is therefore withholding $96,910.86 of its 
payment of that bill yielding a net payment of $623,418.80. 

The withheld amount is ETEC's best estimate of the amount of over billing by 
ESI due to EAI's new interpretation of the ISES Operating Agreement § 8.4. ETEC 
sought the data necessary to more precisely calculate this amount by a July 26, 2004 
letter from Bob Gross of GDS Associates, Inc. addressed to Mr. John Hurstell, but ETEC 
received no answer and no data, so this estimate is the best ETEC can do under the 
circumstances. IfESI will provide the requested data, then ETEC can be more precise in 
the amount withheld and adjust that amount, albeit after the fact. 

ETEC regrets that this dispute has come to this point, but EAI's unilateral 
decision has left ETEC with no other options. ETEC's July 26, 2004 letter to Mr. llugh 
McDonald sought resolution of this dispute under the dispute resolution provisions of the 

a 
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PCITA, Article V and the ISES Operating Agreement. That has not taken place. 
nevertheless remains open to dispute resolution. 

Manager 

C: Hugh McDonald - President, Entergy Arkansas, Inc. 
John P. Hurstell - Director Wholesale Transactions, Entergy 
Bob Gross - GDS Associates, Inc. 
Bill Burchette - Brickfield, Burchette, Ritts & Stone, PC 

ETEC 

I I  
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UNITED STATES OF AMERICA 
FEDERAl, ENERGY REGULATORY COMMISSION 

East Texas Electric Cooperative, Inc. 
Complainant 

V .  

Entergy Arkansas, Inc. 
Respondent 

Docket No. EL04- -000 

AFFIDAVIT OF MR. WAYNE M. MILLER 

PERSONAl.IN APPEARED before me, Wayne M. Miller, who, being first duly 

sworn, did depose and say as follows: 

1. B a c k g r o u n d  

A. Affiant Qualifications 

1. My name is Wayne M. Miller. 1 am over the age of twenty-one years and otherwise 

competent to make this affidavit. 

2. tJp until January 1, 2004 I was Vice President and Principal in the consulting firm of 

GDS Associates, Inc. I am currently semi-retired and a part-time employee of GDS 

Associates. 

3. I received a B. S. in electrical engineering from N. C. State University in 1966 and a 

MBA (Finance) from Georgia State University in 1977. I am a registered 

professional engineer in Georgia. I have provided consulting services to the electric 

utility industry for over twenty-six years. This experience has included analyzing the 

feasibility of  joint ownership of  generating plants, negotiating joint ownership 

arrangements, and administering the contracts for such arrangements. 

a l  

J 



Jnofflclal FERC-Generated PDF of 20040914-0154 Received by FERC OSEC 09/14/2004 in Docket#: EL04-134-000 

I 

r i l l  

I 

I 

I 

I 

I 

I 

I 

I 

4 

I 

4. I am making this affidavit on behalf of  East Texas Electric Cooperative, Inc. (ETEC) 

in regard to its ownership of a 7.13% (60 MW) share of  the Independence Steam 

Electric Station, Unit No. 2 (ISES 2) that was built and currently operated by Entergy 

Arkansas, Inc. (Entergy Arkansas). I have provided consulting services to ETEC 

since its inception in 1987, participated in the negotiations leading to ETEC 

becoming a joint owner of  ISES in 1998, and assisted in the administration of the 

CODtractual arrangements governing ETEC's joint ownership. I have recently 

participated in phone calls with Entergy Arkansas representatives to discuss ISES 2 

billing issues related to my affÉdavit and attended two meetings on July 9 and 

September 2 when Entergy Arkansas met with the co-owners of  certain coal-fired 

plants operated by Entergy Arkansas, including ISES 2. 

B. Purpose of Affidavit 

5. My affidavit is intended show that H 'EC may be substantially harmed by Entergy 

Arkansas's announced plans to change how energy, which Entergy Arkansas supplies 

to ETEC fi'om ISES 2 or other Entcrgy Arkansas resources, is classified and priced. 

Entcrgy Arkansas delivers to ETEC ETEC's proportionate ownership share of  ISES 2 

actual generation that is scheduled by ETEC, or Entergy Arkansas purchases ETEC's 

share of  ISES 2 actual generation that is not scheduled by ETEC. In addition, 

Entergy Arkansas supplies ETEC energy from Entergy Arkansas's other resources 

when ISES 2 is dispatched at a level that is less than the available capability of  

ISES 2 and to the extent that ETEC's schedule, up to its ownership share, exceeds its 

proportionate share of  the actual generation of ISES 2. 

I 

I 

i 
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6. Entergy Arkansas invoices ETEC monthly for energy from Entergy Arkansas's other 

resources in tw'o categories that I identify below as "replacement energy" and 

"substitute energy." Entergy Arkansas, in the past, has priced "substitute energy" at 

the same price as if such energy werc supplied from ISES 2 at coal-based prices. 

Also, in the past, Entcrgy Arkansas priced "replacement energy" at a level equal to 

the Entergy system incremental cost plus an adder of  10%. Entergy Arkansas has 

decided to invoice ETEC for more "replacement energy" at the higher Entergy system 

incremental price and less "substitute energy" at the lower ISES 2 coal price. 

II .  E ' F E C ' s  I S E S  2 A r r a n g e m e n t s  

7. ISES 2 is an 842 MW (net rated capability) coal-fired unit that is operated by Entergy 

Arkansas as a base load unit because of the unit 's operating characteristics and low- 

cost fuel. The unit has historically operated at an annual equivalent availability of  

over 80% and its fuel cost was $13.71 per megawatt-hour in 2003. ETEC deploys its 

60 MW of base-load capacity and associated energy to serve load in the control areas 

of  American Electric Power Company's operating subsidiary, Southwestern Electric 

Power Company (AEP/SWEPCO) and Entergy Gulf States, Inc. (EGSI). ETEC 

supplies 31 MW to one of its members in the AEP/SWEPCO area and 29 MW to two 

of its members in the EGSI area. ETEC has backup arrangements in its power supply 

contracts with both AEP/SWEPCO and EGSI that replace the energy from ISES 2 

when the unit experiences a full or partial outage. 

8. ETEC's ownership arrangement for ISES 2 is set forth in three agreements with 

Entergy Arkansas including: (1) ISES Ownership Agreement, (2) ISES Operating 

Agreement, and (3) Power Coordination and Interchange Agreement (PCITA). 

I 

3 
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Among other things, thc Operating Agreement and PCITA address the energy 

classification and pricing issues that arc the subject of this affidavit. Thcre are four 

classifications of energy transactions set forth in these agreements. 

9. First, Section 4.1 of the ISES Operating Agreement calls for co-owners to receive 

thcir proportionate ownership share of energy generated from ISES and for co-owners 

to pay the associated filel cost. Thc PCITA, however, alters this pricing by providing 

for Entergy Arkansas to pay ETEC's share of the fuel cost and invoicc ETEC at a 

different price based on the average monthly price of the coal stock pile and an 

average heat rate using an assumed 60% capacity factor. Thcrc is no name explicitly 

stated in the agreements for such energy but I will refer to such energy as "ISES 

entitlement energy." 

10. Second, Section 8.4 of the ISES Operating Agrcement provides for Entergy Arkansas 

to make available to the other co-owners energy from Entcrgy Arkansas's other 

resources in situations where Entcrgy Arkansas elects, for Enlergy Arkansas's own 

systcm requirements or Entergy system requirements, not to schedule all of the 

energy that ISES 2 is capable of generating. The price for such energy is the same as 

if the energy were supplied from ISES 2 as "ISES entitlement energy." 1 will refer to 

such energy as "substitute energy." 

11. Third, the PCITA also provides for Entergy Arkansas to supply ETEC with Plant 

Energy (a defined term in the PCITA) to run auxiliary equipment when the plant is 

not running. The price for Plant Energy is equal to the incremental energy cost of the 

Entergy system (not the Entergy Arkansas system) plus a 10% adder. 

g 

i l l  

4 
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12. Fourth, Entergy Arkansas is obligated to purchase energy from ETEC to the extent 

that ETEC's share of  "ISES entitlement energy" in an hour exceeds the amount of  

energy that ETEC schedulcs from ISES 2. Such energy is actually a subset of"ISES 

entitlement energy.'" I will refcr to this subset as "surplus  energy" to be consistent 

with the PC1TA (Appendix A, Article 111, Section 3 has the heading "Sale and 

Purchase of Surplus Energy"). 

111. E n t e r g y  A r k a n s a s  Bi l l ing  I n v o i c e s  for  I S E S  E n e r g y  T r a n s a c t i o n s  

13. Entergy Arkansas's monthly invoice to ETEC includes four classifications of cncrgy 

transactions. With one exception, the billing classifications appear to correspond to 

the contract classifications discussed above, although the names may be slightly 

difl'ercnt. The exccption is "replacement energy," as more fully explaiDed below. 

14. The first line item on the invoice is labeled "Sale of Energy: (I)." (See Attachments 

1 and 2). Footnote (1) on the invoice reads, "Energy substitt, ted by Entergy when 

ETEC's Unit (ISES 2) is available but not loaded.'" This linc itcm appears to 

correspond to what I referred to above as "substitute energy," which is provided for 

under Section 8.4 of  the ISES Operating Agreement. 

15. The second line item is labeled "Sale of Replacement Energy: (2)." Footnote (2) 

reads, "Replacement energy (includes auxiliary energy) furnished by Entergy when 

ETEC's resources arc deficient.'" The auxiliary energy referenced in the footnote 

means the same as Plant Energy. Based on information provided by Entergy, the 

"replacement energy" billed to ETEC has included energy other than Plant Energy, 

but sufficient information has not been provided by Entcrgy Arkansas to determine 

the nature of  such energy other than the statement in the footnote on the invoice. 

I I  

J 
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ETEC has asked Entergy Arkansas by letter for more detailed infornaation on what 

components make up "replacement energy" other than Plant Energy (Scc Attachment 

3). Entergy Arkansas has not yet responded to ETEC's request. Neither the ISES 

Operating Agreement nor the PCITA provides for Entergy Arkansas to supply or 

charge for "replacement energy" but does provide for Plant Energy that Entergy 

Arkansas includes in the line item on its invoice labeled "Replacement Energy." 

16. The third line item is labeled "Credit  for Excess Enerl~v to Enter~. ' ." This line 

item appears to correspond to what I have referred to as "surph, s energy." 

17. The heading on page 2 of the invoice reads, "Billing for actual generation of energy 

for ETEC's  participation share under the Operat ing Agreement"  and the first 

line item reads "Independence Unit 2:" ]h is  energy appears to correspond to what I 

have referred to above as "ISES cntitlcment energy." 

IV. Entergy Arkansas's Announced Billing Change 

18. On Jt, ne 23, 2004, Entcrgy Arkansas representative Kurt Castlcbcrry, advised ETEC 

consultant, Bruce Walter, by telephone that beginning July 1, 2004 Entergy Arkansas 

would no longer supply ETEC "substitute energy" whenever Entergy re-dispatches 

ISES 2 to reduce the output of  the unit for Entergy system constraints. 

19. On July 9, 2003, Entergy Arkansas met with the co-owners, and discussed in greater 

detail the dispatch problems that Entergy was experiencing in operating the Entergy 

system to accommodate increased puts from PURPA Qualifying Facilities (QFs) and 

generator imbalances caused by Independent Power Producers (IPPs). All of  the 

Entergy Arkansas operated co-owned coal units, including ISES 2, have automatic 

generation control (AGC) equipment installed that automatically responds to 
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load/gencration imbalances caused by Entergy systcm constraints, of  which QF puts 

initially appeared to be the most significant. Entergy representative John llurstell 

specifically claimed that the purchases of  power by Entergy Arkansas affiliates 

Entergy Louisiana, Inc. (ELI) and Entergy Gulf States, Inc. (EGI) from QFs have 

greatly increased in the last two years. These increased purchases have caused the 

Entergy Arkansas operated co-owncd coal units to be dispatched at reduced levels to 

a greater extent than in the past. 

20. However, on September 2, 2004, in a telephone conference, Mr. Iturstell said that, 

upon further analysis of  system dispatch information for 2003, he no',',' concludes that 

the major cause of  ISES 2 being dispatched at less than its full availability ",,,'as 1PP 

scheduling performance. He said that IPPs were not doing a good job of matching 

actual generation to scheduled gcncration and were imposing a regulation burden on 

Entcrgy, as control area operator. For instance, the IPPs often bcgin ramping up thcir 

generators prior to a scheduled transaction and Entergy generators, including ISES 2, 

must respond by backing down to offsct over-generation by the IPPs prior to the 

scheduled start-time. 

21. At the July 9 and September 2 meetings, Mr. Hurstell informed ETEC and the other 

co-owners that Entergy Arkansas interprets the co-owner agreements as not 

obligating Entergy Arkansas to provide "substitute energy" when Entergy Arkansas 

backs down the co-owned units due to Entergy system constraints. He argued that 

Entergy Arkansas is not electing to back down the co-owned units for these 

constraints and instead is recognizing operating constraints in backing down these 

units. Thus, he argued further that Entergy Arkansas is not obliged in such 
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circumstances to supply "substitute energy" under Section 8.4 of the Operating 

Agreement. The only Entergy system re-dispatch that Entergy Arkansas considers to 

be subject to its election is to allow Entcrgy to make economy energy purchases. Re- 

dispatching the co-owned units at a reduced level for Entcrgy system economy energy 

purchases is the only situation for which Entergy Arkansas intends to continue 

supplying "substitute energy." 

22. Mr. Hurstell acknowledged that in the past, Entergy Arkansas had not reduced the 

availability of  generation from the co-owned units for Entergy system constraints 

other than transmission constraints. According to Mr. Hurstell, circumstances have 

changed, however, in that Entergy Arkansas is now experiencing higher cost due to 

increases in QF puts and IPP generator imbalances that result in adverse cost 

consequences to Entcrgy Arkansas t, ndcr the Entergy System Agreement (ESA). 

23. As a result, claimed Mr. Hurstell, Entergy Arkansas is suffering economic harm. The 

Entergy System Agreement provides for tile Entergy Services, Inc. (ESI), acting as 

operating agent for the Entergy operating subsidiaries, to operate as a single control 

area. The ESA also provides for the operating subsidiaries to pool energy on an 

hourly basis, provides for each operating subsidiary to keep its lowest cost energy, 

and provides for each operating subsidiary to sell surplus energy to the pool and 

purchase deficit energy from the pool at average pool cost. Entergy Arkansas 

generates less energy from its coal units when such units are dispatched at a lower 

level to accommodate QF purchases and regulation service for IPP generator 

imbalances. Less coal generation means that Entergy Arkansas must purchase more 

energy from the pool or sell less energy to the pool, depending whether its resources 
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are long or short of  meeting its load. Thus, according to Mr. Hurstell, in such 

circumstances Entergy Arkansas would have Icss low-cost coal encrgy to rctain for its 

own needs in an hour and morc pool purchases or lost sales opportunitics at higher 

prices. 

24. Mr. Hurstell said that Entergy Arkansas had in the past provided "substitute energy" 

to the co-owners when ISES was backed down for Entergy system constraints, but in 

the futurc Entergy Arkansas intends to supply higher cost "replacement energy" 

instead, lie said that Entergy Arkansas could no longer accept sole responsibility for 

the higher costs of  re-dispatch and that the co-owners would have to sharc in Entcrgy 

Arkansas's higher cost. This would bc accomplished by billing the co-owners for 

"replacement cnergy" instead of "substitutc energy" when thc availability of  ISES 2 

was declared to be reduced for Entcrgy systcm constraints, hc said. This change in 

billing practice is in cffect a re-pricing of energy. On July 1, 2004, Entcrgy Arkansas 

began charging ETEC a highcr rate than it prcviously charged for energy supplicd 

under similar circumstances. 

V. Billing Change Impact Assessment 

25. The billing changc announced in June 2004 and apparently implementcd on July 1 by 

Entergy Arkansas will likely have a substantial impact on ETEC. I analyzed the 

monthly invoiccs for 2003 and re-priced the energy that Entergy Arkansas invoiced as 

"substitute encrgy" as if it had been billed as "replacement energy," which is 

essentially what Entergy Arkansas announced it would do, beginning July I, 2004. In 

2003 the average cost of  "substitute energy" and "replacement energy" was $13.82 

pcr megawatt-hour and $51.22 per megawatt-hour respcctively. Assuming that the 
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38,632 mcgawatt-hours of  "substitute energy" that was billed in 2003 were instead 

billed as "replacement energy," the annual increase in cost would amount to 

$1,444,837. This amount is 1.28 % of ETEC's total revenues in 2003. 

26. The estimated annual impact may increase in the future if the amount of  purchases 

from QFs increases as planned facilities come on line in the next few years. 

27. The price of  "replacement energy" on the recently received July 2004 invoice is 

$31.86 per mcgawatt-hour. This price compares to $58.41 per mcgawatt-hour in June 

2004, indicating that Entergy Arkansas may have instituted lower pricing for 

"replacement energy." ETEC, however, would need additional information to verify 

the price change, as requested in the lettcr included as Attaclunent 3. 

28. Comparing the July invoice to the June invoice, attachments 1 and 2, the combined 

amount of"substitutc energy" and "replacement energy" increased from 4,233 MWh 

to 5,793 MWh. llowevcr, "substitute energy" decreased from 4,001 MWh to 105 

MWh and "replacement energy" increased from 232 MWh to 5,793 MWh. 

29. To obtain a rough estimate of  the impact (Entergy Arkansas has not provided 

sufficient data to determine a precise impact), I determined the percentage split 

between "substitute energy" and "replacement energy" for June (94.5% substitute and 

5.5% replacement) and applied these percentages to the combined energy for July 

(5,793 MWh). This calculation was done to determine how much energy in each 

category would have occurred in July (after the billing change) had the same 

relationship that occurred in June (before the billing change) continued. Pricing this 

amount at the differential between the invoiced price of  "replacement energy" 

($31.86 per megawatt-hour) and "substitute energy" ($13.84 per megawatt-hour) 

10 
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yields $96,776, which is my estimate of the adverse impact of Entergy Arkansas's 

changed billing practice for July 2004. 

30. Further affiant sayeth not. 

11 
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j 'Wai M. Milier ~ 

SWORN TO AND SUBSCRIBED 
beforc me this x ~  day of Scplcmber 2004 

i~otary ~ h c  • ~ ' ~ ¢ 2 2 . . . . . ~  

- 

My Commission Expires: I b / ~ E ,  cp l r~  . , 

ISI-AL] 
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Entergy 
Energy  S ~ C e s ,  In¢ 
4 ~ 9  ~ eff?.,'soa ~,,y. 
PO ...................50x 81000 
N~w Ofoans, LA 70;51 

July 6, 2004 

i 

l 

Ill 

East Texas Electric Cooperative, Inc. 
P. O. Box 631623 
Nacogdoehes, TX 75963-1623 
Attn: ,Mr. O'Neal Dubbexly 

Enclosed is the actual power and cnerg'y bill for the service month of June 2004, as 

follows: 

Power and Energy Duc EAI $ 16,912.02 

Fuel Cost For Energy Generation (ISES, Unit 2) Due EAI $ 

Net Amount Due EAI $ 530,620.34 ." 

Also enclosed is a Pro Forma invoice specifying an Entergy invoice number and customer 

number. 

Please make your payment by wire transfer on July 21, 2004, to Entergy Arkansas, Inc., 
bank account number 812276557, at Hibernia National Bank (ABA 065000090), New 
Orleans, Louisiana, r~fercncing the invoice and customer number. 

If you have any questions, please call me at 504-$40-2719 or m-nail mc at 
mmontag@entergy.com. 

Major Accounts Billing 

Enclosure 
cc: Mr. Brandon W. Allen (L-ENT-t 1B) 

Mr, Cory T. Burton (T-PKWD-3D) 
. . . .  • Ms. Alison Douglas (L-ENT-6A) 

Mr. Brace Wilhelm (T-PKWD-3D) 
,,, .'... Ms, laura Plant¢ (L~ENT-I 1B) 

Mr. Kurtis Casfleberry (A-TCBY-40A) " 

JUL 0 8 ZUu4 
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EAST TEXAS ELEC, C O O P .  

P, O. BOX 631623 
NACOGDOCHES, TEXAS 75963-1623 

ATrN; o'NEAL DUBBERLY 

FOR MONTH OF: 

MAILED ON: 

DUE DATE: 

IN ACCOUNT WTTH ENTERGY ARKANSAS, INC. 
P,O. BOX 52917 • . 

NEW ORLEAN6, LOUISIANA 70152-2917 
PS CUSTOMER NO, 257fl0 

BtLLING FOR ACTUAL POWER AND ENERGY uNDER THE POWER 

coORDINATION, INTERCHANGE AND TP, ANSMtSSION SERVICE AGREEMENT 

JUNE 2004 
7106104 
7121104 

PAGE 4 OF 3 

SALE OF ENERGY:(1) 

4,001,000 kWh@ 

SALE OF REPLACEMENT ENERGY:(2) 
232,000 

$0.0138844 

$0,0584100 

$55,551.48 

$13,551.13 

SUBTOTAL 

CREDFr FOR EXCESS ENERGY TO ENTERGY: 
ACTUAL EXCESS ENERGY PURCHASED 

(~,453,000) kwh ~ $0.01,5351900 
(SEE CALCULATION ON PAGE 3 OF 3) 

PR|OR MONTH ADJUSTMENT (SEE A]-FACHMENT 1) 

NET AMOUNT DUE EAI ON 7~1/04 

$69,102.61 

($53,010,11) 

$819.52 

NOTES: 
(1) Energy subst~t~ by Entergy when ETEC'9 Untt (ISES 2) is evaflable but not loaded. 
(2) Replacement energy (incJudes auxiliary energy) furnished by Entergy when ETEC's 

resources are def~cient. 

HTECO406,xJs 
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EAST TEXAS ELEC. COOP. 
P. O. BOX 631623 

NACOGDOCHES, TEXAS 75963-1623 

A'FrN: O'NEAL DUBBERLY 

FOR MONTH OF: 
MAILED ON: 
DUE DATE: 

IN ACCOUNT WFrH ENTERGY ARKANSAS, INC. 
P,O. BOX S2917 

NIEW ORLEANS, LOUISIANA 70152-2917 

BILIJNG FOR ACTUAL GENERATION OF ENERGY FOR ETEC'S 
PARTICIPATION SHARE UNDER THE OPERATING AGREEMENT. 

INDEPENDENCE UNIT 2; 
37,000,000 kWh @ $0.01388440 

PRIOR MONTH ADJUSTMENT (SEE ATTACHMENT 1) 

NET AMOUNT DUE EAI ON 7/21104 

JUNE 2004 
7/06/04 

7/21/04 

PAGE 2 OF 3 

$513,722.80 
s- 

($14.48) 

ETECO406.xlS 
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Ir~ol~:~: 2010807 
PRO FORMA o, 0 oo N 

Entergy Arkansas In¢ A0000 
P.O. Box 52917 Custom~" No: 257g0 
New Orioans LA 70152-2917 Payrnent Te~ms: Net 15 

Due Date: 
PO Ra l~ce  
Work Rq~# 

Eas= Texas Electric Coopera'3ve 
Mr. John Butts 
P O Box 631623 
Nac~gdoches TX 75963-1623 
United Sta',es 

For I~llqng qu~tlons, p~at, e call: 868-5?6-7400 
~11 . I Mge oe=cdptl~l Qu=mtW UO~ Unll ~I Net ~Gtffll I 

F.xc=~ Enlr~t 

Eneclgy Purebred Back by Entergy hzkansas, Inc. 
;'dot Mc~h Aolu=a~nul 

Pnor Mon~ AdJ - Energy Sales 

Fue~ Cost For Energy Generatbn - ISES, Unit 2 

Pdar Month AdJ - Fuel Cost For ~ Generet~l  

1.00 KWH 

1.00 K ~  

1.0O KWH 

1.00 EA 

1.00 KWH 

1.00 EA 

SS,SSt.4~ 

13,~L~1.13 

@=.olom) 

815.12 

Sl~.?Z2.e0 

(14.48) 

Subtotal: 

Amount Due: 

5S,551 48 

|~.551 15 

(53,010.11) 
,L 

|11.52 

~ 13,72.2,a0 

(14~) 

530,620.34 

S30,620,34 USD 

Invaice: 
Customer No: 
Due Dete: 

E=t  T e ~  Bectdc Cooporatlve 
Mr. John Butts 
P O Box 631623 

PRO FORMA 

2910897 
257S0 

A m o ~ i D ~ :  

$ 

530,820.t4 

Amou~ R=mltted 

MAKE CI-~CKS pAyABLIff TOt 

Entergy Arkansas Inc 
P.O. Box 52917 
New Odeans LA 70152-2917 

AOOOOOOOOOOO257907IX~OO20108977OO530620347 
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EAST TEXAS ELEC. COOP. 
P. O. BOX 631623 

NACOGDOCHES, TEXAS 7~963.1623 

ATrN: O'NEAL DUBBERLY 

FOR MONTH OF: 
MAILED ON: 
DUE DATE: 

JUNE 2004 
7/06104 

7/21104 

IN ACCOUNT W1TH ENTEI~GY AI~i~J~NSAS, INC. 
P. O. BOX 52917 

NEW ORLEANS. LOUISIANA 70152-2917 

PAGE 3 OF 3 

DETERMINATION OF COST OF EXCESS ENERGY TO ENTERGY ARKANSAS, INC." 

INDEPENDENCE UNIT 2 

ADD: O&M ADDER 

TOTAL 

EXCESS 
kWh ~kWh EN EP~GY C Q S.T. 

3,453,000 $0.013884400 $47,942,83 

3,453,000 $0.001467500 $5,067.28 

NOTE: THE ABOVE TOTAL IS CREnlTED TO ETEC ON PAGE 1 OF 30FTHE BILL. 

ETECO406.xls 
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 Entergy Entargy Services, In¢ 

PO Box 6~O30 
N ~  O ~ S l  ~ 70~81 

AugUSt 4, 2004 

East Texas Electric Cooperative, Inc. 
P. O. Box 631623 
Nacogdoches, TX 75963-1623 
Arm: Mr. O'Neal Dubbedy 

Enclosed is the actual power and energy bill for the service month of,luly 2004, as 

follows: 

Power and Energy Due EAI 

Fuel Cost For Energy Generation (ISES, Unit 2) Due EAI 

$ 182,757.42 

4 $ 537 572.24 

$ 720,329,66 
Net Amount Dee  EAI 

Also enclosed is a Pro Forma invoice specifying an Entergy invoice number and 

customer number. 

Please make your payment by wirc transfer on Augnst 19, 2004, to Entergy Arkansas, 
Inc., bank account number 812276557, at Hibernia National Bank (ABA 065000090), 
New Orleans, Louisiana, referencing the invoice and customer number. 

If you have any questions, please call me at 504-840-2719 or email me at 

mmontag@entergy.com. 

Sincerely..  i - - ,  

Ma~'io Montagmno 
Major AcCounts Billing 

Enclosure 
cc: Mr. Bmndon W. Allen (I~ENT- 11B) 

Mr. Cory T. Burton (T.PKWD-3D) 
Ms. Alison Douglas (L-ENT-6A) 
Mr. Bruce Wilhelm (T-PKWD-3D) 
Ms. Laura Plante (L-EI'Cf-I IB) 
bin Kurtis Castleberry (A-TCBY-40A) 

AUG 0 9 2O( 
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EAST TEXAS ELEC. COOP. 

P. o. BOX 631623 
NACOGOOCHES, TEXAS 75963-1623 

ATTN: O'NEAL DUBBERLY 

FOR MONTH OF: 
MAILED ON: 
DUE DATE: 

IN ACCOUNT WITH ENTERGY ARKANSAS, INC. 
P.O. BOX.52917. 

NEW ORLEANS, LOUISIANA 70152-2917 
PS CUSTOMER NO. 25790 

BILLING FOR ACTUAL POWER AND ENERGY UNDER THE POWER 

COORDINATION, INTERCHANGE AND TRANSMISSION SERVICE AGREEMENT 

JULY 2004 

8104/04 

8119/04 

PAGE 1 OF 3 

SALE OF ENERGY: (1) 
105,000 kWh @ $0,0138357 

SALE OF REPLACEMENT ENERGY:(2) 
5,688,000 $0.0318623 

$1,452,75 

$181,232.69 

SUB-TOTAL 

CREDIT FOR EXCESS ENERGY TO ENTERGY: 
ACTUAL EXCESS ENERGY PURCHASED 

[4,0~3) kV~.~ ~ $0.01,5303200 
(SEE CALCULATION ON pAGE 3 OF 3) 

PRIOR MONTH ADJUSTMENT (SEE A'I-rAGHMENT 1) 

NET AMOUNT DUE EAI ON 8/19/04 

$182,685.44 

($61.2~) 

$133.19 

NOTES: 
(1) Energy substituted by F.~tergy when ETEC's Unit (ISES 2) is available but not loaded, 
(2) Replacement energy (incJudes auxiliary energy) furnished by Entergy when ETEC's 

resources are deficient. 

ETEC0407.xls 
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EAST TEXAS ELEC. COOP. 
P. O. BOX 631623 
NACOGDOCHES, TEXAS 75963-I 623 
AI"rN: O'NEAL DUBBERLY 

FOR MONTH OF: 
MAILED ON: 
DUE DATE: 

JULY 2004 
8/06/04 
8/21/04 

IN ACCOUNT WITH ENTERGY ARKANSAS, INC. 
P.O. BOX 52917 

NEW ORLEANS, LOUISIANA 70152.2917 

PAGE 2 OF 3 

BILLING FOR ACTUAL GENERATION OF ENERGY FOR ETEC'S 
PARTICIPATION SHARE UNDER THE OPERATING AGREEMENT. 

INDEPENDENCE UNIT 2: 
38,855,000 kWh @ $0.01383570 

PRIOR MONTH ADJUSTMENT (SEE ATTACHMENT 1) 

NET AMOUNT DUE EAt ON 8/21/04 

$537.586.12 

($13,88) 

ETECO407.xls 
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EAST TEXAS ELEC, COOP. 
P. O. BOX 631623 
NACOGDOCHES, TEXAS 75963.1623 

A]-FN: O'NEAL DUBBERLY 

FOR MONTH OF: 
MAILED ON: 
DUE DATE: 

JULY 2004 
8/06/04 
8/21/04 

IN ACCOUNT WITH ENTERGY AR.KANSAS, INC. 
P. O. BOX 52=317 

NEW ORLEANS, LOUISIANA 70152-2917 

PAGE 3 OF 3 

DETERMINATION OF COST OF EXCESS ENERGY TO ENTERGY ARKANSAS, INC.: 

kv~ 

INDEPENDENCE UNIT 2 

ADO: O&M ADDER 

4 ,000  $0.013835700 

4 , 0 0 0  $0.001467500 

TOTAL 

NOTE: THE ABOVE TOTAL IS CREDITED TO ETEC ON PAGE 1 OF 3 OF THE BILL. 

EXCESS 

$55.34 

$5.87 

ETEC0407.xls 
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Invoice: 2012336 

PRO FORMA Invo~Capage: Date: 08/04~2004NI 

A0000 
Entergy Arkansas Ino Customer No: 25790 
P.O. F~OX 52917 Payment Ten'~: Net 15 
New Orleans LA 70152-2917 Due Date: 

PO Refi~'ence 
Work Rqst # 

• ~ Texas Elect~c Cooperative 
Mr. John Butts 
P O Box 631623 
Nacogdoc;~es "IX 75963-1623 
United States 

For bi(l~ng quest)ons, please ~iI :  B65~576-7400 I 

o 6ale of E t~y  1 .O0 KWH 1,452.75 ~,*,~2.~', 

0 

0 

0 

0 

pr~r M~tfl ~N~mm ~ t.00 EA 

Prior Mon~ Adj - Fuel Cost For Energy C~nerat~on 
E,~CQe e En~q~ 1 .~0 KWH 

Energy Purchased Ba¢~ by Entar¢/Adcansas, Inc, 
p~or k~.~ ,~lJua~me~s I .~  EA 

Pdor Mon~ Adi - Energy Sales 
~ t  E~ergy 1.0o KWH 

,1.00 KV~,.i Fum C,~t - ~ U  2 

Fue~ Cost For Eneq~y Generation - ISES, Unit 2 

(13.88) (138S) 

(e1.21) (8121) 

133.1g 1=3.10 

181232-69 181 232 5~ 

537.586.12 537.~aq).~2 

Subtotal: 720.329.65 

Amount Due: 720,323.86 USD 

Invoice: 
Customer No: 
Qua Dat~: 

PRO FORMA 

Amount Due: 720,329,66 

2012336 
25"/'~0 $ 

Amount Rem1~'ed 

East Texas E~act~c Cooperative 
Mr. John Butts 
P O Box 631623 MAKE CHECKS PAYABLE TO: 

Entargy #u-kanus In¢ 
P.O. Box 52917 
New Odeans LA 70152-2917 

AOO~OOGOOOOO2579OTOOOOO2OI233630072032966t 
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Robert M. Gross. Jr., P.E. 
Pres,~t  

Pn: 77C 425 8100 
Fex: 77~ 4260303 

bObg~gds~oc~es 

lIB 

all 

g 

Ill  

all 

G 

July 26, 2004 

John P. Hurstell 
Director Wholesale Transactions 
Entergy 
10055 Grogans Mill Road, Suite 300 
The Woodlands, TX 77380 

Re. Independence Steam Electric Station - Requested Information 

As you know, on June 23, 2004, Entergy announced a plan, effective July 1, to change 
the designation of the type and pricing of energy supplied to the co-owners of the ISES and 
White Bluff plants by EAI when the plants are scheduled by EAI to operate below the plants' 
generation capability due to system constraints, as determined by Entergy. The co-owners have 
protested EAl's plan to price certain energy, supplied from Entergy's other resources to meet an 
ISES 2 schedule, at Entergy system incremental price instead of the plant coal stockpile 
equivalent price. 

If the parties cannot resolve their dispute prior to EAI's August bill for July service, then 
ETEC will need additional information from EAI. Along with the August bill, ETEC requests 
EAI to supply the following information on an hourly basis for the July 2004 service period and 
subsequent periods until the dispute is resolved: 

The average cost per ton of the coal stockpile for the Independence SES and the heat 
rate ot the relevant Unit [Unit#2] assuming operauon at 60°/o loading dunng stair,....," 
test conditions, as specified in the Operating Agreement § 8.4. 

The amount of energy that ISES#2 was determined by Entergy to be capable of 
generating (under its new procedures that take into account system constraints as well 
as unit outages) and the amount of energy that ISES#2 was determined by Entergy to 
be incapable of generating, broken down by categories including partial and full 
outages, QF puts, AGC, TLR.s, and other system constraints. 

• The MW of ISES#2 generation actually scheduled and made available by EAI for the 
account of ETEC 

• The rate EAI charged ETEC for energy scheduled and made available to ETEC by 
EAI when ISES#2 was capable of generation, EAI elected not to schedule the full 

1 8 5 0  P a r k w = y  P l a c e .  S u n t e  8 g 0  M a r n e t t a .  G e o r g i a  8 3 0 5 7  w w w  ~ | t s $ 0 ~ . . t l | ~ $  COrn 

t l l a r l J [ t  | ~ A  * h. l l ~ l l  n T x . A u b u t ~  AL  • ~ l l m c h l l t l i B  r hl~* • ~ll l |(~llctq W~ 
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John P. Hurstel! 
July 26, 2004 
Page 2 

capability of ISES#2, and EAI supplied some or all of the scheduled power fi'om 
other EAI resources. See Operating Agreement § 8.4. 

• The basis for the rate EAI charged ETEC, as specified directly above, in sufficient 
detail to verify the charge. 

ETEC requests this information both to carry out the dispute resolution terms of the 
Power Coordination and Interchange Agreement Between Entergy Arkansas, Inc. and East Texas 
Electric Cooperative, Inc., Article IV, and pursuant to the ISES Operating Agreement, Section 
11.4. The Operating Agreement requires EAI to "furnish or make available with reasonable 
promptness and at reasonable times any and all other information relating to such matter." The 
term "such matter" includes EAI's July 1 change to the rate for under scheduling power. 

Sincerely yours, 

President 

CC: Hugh McDonald (President, Entergy Arkansas, Inc.) 
William H. Burchette (via e-mail) 
John H. Butts (via e-mail) 
Other Co-Owners in ISES 

Q:\55016\118\Lettersh\Totice Letter to Entergy.doc 


