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UNITED STATESOF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
Calpine Energy Services, L.P.,
Complainant,

)
)
)
)
V. ) Docket No. RP04-217-000
)
Gas Transmission Northwest Cor poration)

)

)

Respondent.

COMPLAINT OF CALPINE ENERGY SERVICES, L.P.

Pursuant to Sections 4(a), 5(a), and 16 of the Natural Gas Act (“NGA”),* and Rule 206 of
the Federal Energy Regulatory Commission’s (“Commission”) Rules of Practice and Procedure,?
and as directed by the Commission in the March 30, 2004, Order On Compliance And Petition
For Clarification,® Calpine Energy Services, L.P. (“CES’ or “Calpine”) respectfully submits this
Complaint regarding recent collateral demands of Gas Transmission Northwest Corporation?
(“GTN” or the “Pipeline”). With this Complaint CES seeks to enforce the collateral obligation
negotiated as part of its Precedent Agreement associated with GTN’s 2002 Capacity
Rationalization and Expansion Program (“ Expansion Project”). For the reasons set forth herein,
CES respectfully requests the Commission to find that (1) Calpine’'s collateral obligation

associated with GTN’ s Expansion Project does not exceed three months' reservation charges,

115 U.S.C. §§ 717c(a), 717d(a) and 7170.
? 18 C.F.R. § 385.206.
% Gas Transmission Northwest Corporation, (“March 30 Order”), 106 FERC {61,320 (2004).
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and (2) GTN cannot retroactively apply provisions approved for the first time in Docket No.

RP03-70 to Calpine' s Expansion Project capacity.

. PARTIES
1. CES principa place of businessis 717 Texas Avenue Suite 1000, Houston, Texas 77002.
CES engages in energy management as well as the marketing of electricity and natural gas.
CES dffiliates develop, own, and operate, natural gas-fired non-utility generating facilities
across the United States. CES s one of the two shippers® that participated in the Expansion
Project. CES does not have its own credit rating, and has been deemed “ non-creditworthy” by

GTN.®

2. GTN’sprincipa place of businessis 1400 SW Fifth Avenue Suite 900, Portland, Oregon
97201. GTN isawholly owned subsidiary of National Energy & Gas Transmission, Inc. GTN
owns and operates a natural gas pipeline transmission system that extends from a point of
interconnection with the pipeline facilities of TransCanada Pipelines Limited at the U.S.-
Canadian border near Kingsgate, British Columbia, through the states of Idaho, Washington and
Oregon to an interconnection with Pacific Gas and Electricity Company at the Oregon-California

border near Malin, Oregon.

* Gas Transmission Northwest Corporation was formerly known as PG& E Gas Transmission,
Northwest Corporation.

> In addition to CES, GTN executed transportation agreement with Newport Northwest, LLC for
Expansion Project capacity.

® The senior unsecured obligations of CES' parent, Cal pine Corporation were rated BB+ by
Standard and Poor’ s when CES executed its Expansion Project Precedent Agreement. Calpine
Corporation a so has been deemed “ non-creditworthy” by GTN.
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3.  Communications concerning this proceeding should be addressed as follows, and the

following should be included on the official servicelist in this proceeding:

Keith McCrea

Paul Forshay

Sutherland Ashill & Brennan LLP
1275 Pennsylvania Ave NW
Washington, DC 20004-2415
Tel: (202) 383-0100

Fax: (202) 637-3593

Email: KeithM cCrea@sablaw.com
Email: Paul .Forshay @sablaw.com

Craig Chancellor

National Director — Gas Regulatory
Calpine Energy Services, L.P.

717 Texas Avenue

Suite 1000

Houston, TX 77002

Tel: (713) 335-4071

Fax: (713) 335-4136

Emalil: craigc@cal pine.com

BACKGROUND

A. GTN’sCollateral Requirements.

4. The GTN collateral requirements at issue here were first adopted in October 1993. At that
time, the Commission approved GTN'’s proposed elimination of the Pipeline s then-existing
tariff requirement that non-creditworthy shippers provide aletter of credit equal to three months
of service charges. The Commission alowed GTN to substitute tariff language requiring “other
security acceptable to [GTN's] lenders.”” With this tariff change, GTN’ s tariff did not specify a

particular collateral amount, but stated only that collateral requirements would be determined by

itslenders.

5. Subsequent to this tariff change, the Pipeline began requesting at least one year of collateral

from all shippersthat failed to meet GTN’s BBB creditworthiness standard. However, the 1993

" Pacific Gas Transmission Co., 65 FERC 1 61,099 (1993)
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Loan Agreement, which provided the basis for this twelve-month requirement, ® was superceded
in 1995 when GTN obtained new financing.® Consequently, even though GTN’s lenders no
longer required a twelve-month collateral obligation, the Pipeline continued to require afull year

of collateral through 2003.

6. On October 25, 2002, e-prime, Inc. (“e-prime”) filed acomplaint against GTN alleging, in
part, that GTN’s creditworthiness standards were not clearly articulated in its tariff (“e-prime

Complaint”). 1°

7. On November 8, 2002 GTN filed its answer to the e-prime Complaint (“November 8
Answer”).  In GTN’s November 8 Answer, the Pipeline maintained that its “lenders expressly
required one year of collateral and GTN has consistently enforced this requirement”** and GTN
further represented that it had “ applied this standard to all its shippers on a not unduly

discriminatory basis.” (emphasis added)*®

8 The twelve-month collateral requirement was predicated upon specific language in a 1993 loan
agreement, which precipitated the removal of the three-month requirement. See, PG&E Gas
Transmission, Northwest Corporation, Docket No. RP03-70-001, Responses to Data Requests,
filed January 6, 2003, at No. 14; and Tariff Filing at Pages 2-3.

® By order issued January 24, 2003 in Docket No. RP03-41-000, in response to the e prime
complaint discussed below, the Commission required GTN to provide supporting documentation
that the 1993 Loan Agreement requires non-creditworthy shippers to post collatera for one year
of reservation charges. 102 FERC 61,062 at P 27 (2003).

1 E_prime, Inc. V. PG& E Gas Transmission, Northwest Corp. (“e-prime Complaint”), filed on
October 25, 2002 in Docket No. RP03-41.

" Answer of PG& E Gas Transmission, Northwest Corporation to Complaint Requesting Fast
Track Processing of E prime, Inc., Docket No. RP03-41, filed on November 8, 2002, at page 11.

121d at Page 2.
31d. at Page 11.
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8. Also on November 8, 2002, GTN filed proposed revisions, in Docket No. RP03-70, to the
creditworthiness provisions in Section 18.3 of its tariff’s General Terms and Conditions (* Tariff
Filing”). GTN’s Tariff Filing proposed requiring non-creditworthy shippers to provide twelve-
months of collateral. In addition, and for the first time, the Pipeline sought to establish differing

credit standards for pipeline expansion projects and existing capacity.™*

9. OnJanuary 29, 2003, GTN filed aresponse to the Commission’ s January 24 Order on the e-
prime Complaint™ in which the Commission requested the Pipeline to submit supporting
documentation regarding its shippers' creditworthiness requirements. GTN’s response included a
copy of the 1993 |oan agreement (“1993 Loan Agreement”) on which GTN predicated its

twelve-month collateral requirement for non-creditworthy shippers.'®

10. On March 14, 2003, the Commission issued its Order Accepting Compliance Filing and
Granting Complaint regarding the e-prime Complaint (“e-prime Order”). The Commission
rejected as unauthorized GTN’ s twelve-month collateral obligation. The Commission concluded
that GTN had erroneously demanded that shippers post collateral based on project loan
agreements that had been superceded in 1995 by new loans that did not contain a twelve-month
collatera requirement. The Commission directed GTN to refund to e-prime collateral in excess

of three months’ reservation charges, with interest.'’

Y Tariff Filing, at page 12.

> E prime, inc. v. PG&E Gas Transmission, Northwest Corp., (“January 24 Order”) 102 FERC
161,062 (2003).

16 See Attachment B of GTN’s Compliance Filing, e prime,, inc. v. PG&E Gas Transmission,
Northwest Corp., Docket No. RP03-41, filed January 29, 2003.

Y E-prime, Inc. V. PG& E Gas Transmission, Northwest Corp. (“e-prime Order”), 102 FERC {
61,289 (2003).
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11. On April 14, 2003, GTN filed a Request for Rehearing and Alternative Request for
Clarification (“ Request for Clarification”) of the e-prime Order. Inits Request for Clarification,
GTN sought authority to retain additional collateral for capacity initially contracted as part of a
system expansion. Specifically citing its 2002 Expansion Project, GTN argued that the open-
season materials required al non-creditworthy expansion shippers to provide one year of
collateral, and indicated that such collateral would remain in place at least through the life of the

initial contract.

12. On May 7, 2003, the Commission found that GTN had not justified a twelve-month collateral
requirement for existing capacity. (“May 7 Order”).*® The Commission directed GTN to revise
the creditworthiness provisions of its tariff to reflect, among other things, (1) athree-month
collateral requirement for existing capacity, and (2) acollateral requirement up to the cost of the

facilities for expansion capacity.

13. On May 19, 2003, GTN filed revised tariff sheets (“Compliance Filing”) in purported

compliance with the May 7 Order.

14. On June 2, 2003, CES, PPM Energy, Inc. (“PPM”), and United States Gypsum Company
(“USG”) protested the Compliance Filing (“June 2 Protests”). On June 17, GTN filed an answer

and (“June 17 Answer”) to the June 2 Protests.™

15. On June 6, 2003, CES filed a Request for Rehearing (“ CES Rehearing Request”) of the May

7 Order. The CES Rehearing Request contended that the Commission erred by not clarifying the

18 pG& E Gas Transmission, Northwest Corp. (“May 7 Order”), 103 FERC 1 61,137 (2003).

19 Motion For Leave To File Answer Of PG& E Gas Transmission, Northwest Corporation,
Docket No. RP03-70, filed June 17, 2003 (“June 17 Answer”).

6



200404295085 Recei ved FERC OSEC 04/29/2004 04:58: 00 PM Docket# RP04-217-000

prospective nature of the new policy alowing GTN to require collateral up to the full cost of
expansion facilities. CES noted that based on the Commission’s e-prime Order, GTN did not
have the authority to require more than three months' collateral on expansion capacity at the time

CES contracted for its Expansion Project capacity.

16. On July 2, 2003, the Commission responded to GTN’s Request for Clarification. The
Commission clarified that the e-prime Order did not determine the collateral obligation for non-
creditworthy expansion shipperson GTN’s pipeline. In making this clarification, the
Commission noted that collateral obligations for non-creditworthy expansion shippers were not
addressed by the e-prime Complaint, and that it was not appropriate to make the determination
requested by GTN absent notice to interested parties. The Commission also observed that the
obligations of expansion shippers were under consideration in other proceedings, including

GTN'’s Tariff Filing.

17. On December 24, 2003, the Commission issued its Order on Compliance and Rehearing on
GTN’s Tariff Filing.” Regarding the CES Rehearing Request, the Commission accepted the
representation contained in GTN’ s June 17 Answer that the pipeline would “not retroactively
impose credit requirements for previous expansions beyond the credit requirements applicable
when GTN initially executed contracts for expansions.” In light of this representation, the

Commission deemed CES Rehearing Request satisfied.

2 pG& E Gas Transmission, Northwest Corporation, (“Compliance and Rehearing Order”), 105
FERC {61,382 (2003).
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18. On January 22, 2004, GTN requested that CES post additional collateral of $2.8 million,
representing an increase from CES's current three-month collateral obligation to afull twelve

months’ reservation charges.”

19. On February 3, 2004, CES filed a Petition for Clarification® (“ February 3 Petition”).
Specifically, Calpine requested that the Commission clarify and affirm that (1) GTN may not
demand collateral in excess of three months' reservation charges for Calpine’'s 2002 Expansion
Project capacity, and (2) GTN could apply the Commission’s new creditworthiness policies

concerning expansion capacity only on a prospective basis.

20. On February 11, 2004, GTN filed an answer® to the February 3 Petition. GTN requested
authority to require up to twelve months' reservation charges as collateral from Calpine based
upon explicit collateral requirements purportedly applicable to the Expansion Project. GTN
pointed to the Commission’s decision in Sonat,** as well as and the e-prime Order, as supporting
atwelve-month collateral obligation for CES. In addition, GTN stated that Calpine's collatera
requirement would not automatically step down from twelve months' to three months' of

reservation charges upon commencement of service through Expansion Project capacity.

2! See, Complaint Exhibit A.

22 petition for Clarification of Calpine Energy Services, L.P. (“February 3 Petition”) filed in
Docket No. RP03-70-005, on February 3, 2004.

23 Answer of Gas Transmission Northwest Corporation To Petition For Clarification, (“Answer
to Petition”) in Docket No. RPO3-70-005, filed on February 11, 2004.

24 Calpine Energy Services, LP v. Southern Natural Gas Co., (“Sonat”), 103 FERC 1 61,273
(2003), reh’ g denied, 105 FERC 161,033 (2003).

8
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21. On March 30, 2004, the Commission issued an Order on Compliance and Petition For
Clarification.?® In this order, the Commission declared itself unable to resolve the issues raised
by the CES Request for Clarification due to incomplete facts and arguments. Therefore, the
Commission established this docket, RP04-217-000, and directed CES to file aformal complaint

within thirty days that fully complies with the requirements of Commission Rule 206.

B. GTN Capacity held by Calpine.

22. Prior to Capine’ s acquisition of capacity in the Expansion Project, Calpine held

approximately 40,000 dth per day of capacity on GTN’s system.

23. GTN initiated an Open Season on January 2, 2001 for shippers desiring additional firm
transportation service and for exiting shippers desiring to relinquish capacity. GTN’s proposal
would expand its system by approximately 200 M Dth per day through construction of facilities

to meet the demand for additional capacity for service commencing November 1, 2002.%°

24. On February 15, 2001 CES entered into a Precedent Agreement for Firm Natural Gas

Transportation Service with GTN.?’

25. That Precedent Agreement required CES to post the collateral obligation required by the
Pipeline stariff. Asnoted earlier, the GTN tariff did not specify a collateral amount, but instead
required collateral satisfactory to GTN’slenders. GTN represented to Calpine that Pipeline's
lenders required a full twelve months collateral, and that GTN had no discretion in this matter.

Therefore, CES posted the full twelve months of collateral. At that time, GTN’ stariff made no

% See, March 30 Order.
% See, Firm Transportation Precedent Agreement, (Complaint Exhibit B) at page 1.
%" See, Complaint Exhibit B
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distinction between collateral requirements for existing capacity, (e.g. capacity obtained through
system rationalization) or expansion capacity. GTN'’s open season notice concerning the
Expansion Project and the Precedent Agreement executed by CES similarly failed to specify

differing collateral requirements for existing and expansion capacity.

C. ThePrecedent Agreement.

26. The Precedent Agreement for CES' Expansion Project capacity did not establish collatera
requirements for non-creditworthy shippers that varied from the requirements contained in

GTN’stariff. Instead the Precedent Agreement stated simply:

Whereas, Transporter intends to expand its system by
approximately 200 MDth per day, by constructing the necessary
facilities to meet the demand for additional capacity for service
commencing November 1, 2002 (2002 Expansion or 2002
Expansion Facilities, as applicable), specifically subject to the
conditions set forth in Paragraph 6 of this Precedent Agreement
and the rest of the terms and conditions of this Precedent
Aqgreement:

27. Paragraph 6 of the Precedent Agreement, % in turn, explicitly incorporated GTN’ s tariff by

reference:

6. Transporter’s Conditions Precedent. Notwithstanding the
Parties' execution of this Precedent Agreement, Transporter’s
obligations to continue to develop and to construct and operate the
2002 Expansion Facilities and/or to provide transportation service
for Shipper are expressly made subject to ...; (iii) ongoing
satisfaction by Shipper of the creditworthiness provisions and
other requirementsfor serviceset forth in Transporter’spro
forma Tariff ... (emphasis added).

%8 See, Complaint Exhibit B, paragraph 6.

2 A twelve-month collateral requirement was identified in Attachment E to GTN’s Open Season
Procedures. Like the subsequently executed Precedent Agreement, however, this document
merely reflects a reference back to the creditworthiness provisions of Section 18.3 of the GTN'’s
tariff, and makes no distinction between existing versus expansion capacity.

10
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D. Collateral Provided By CES.

28. CES contracted for existing pipeline capacity on GTN prior to acquisition of capacity in the
Expansion Project. As CES was considered non-creditworthy by GTN, the Pipeline demanded

that CES post twelve months' reservation charges as collateral support for these contracts.

29. Calpine also bid on capacity in GTN’s Expansion Project. Consistent with the Open Season
documents, Calpine posted the same level of collateral (twelve months) to support theits
Expansion Project Bid as it was required to do for the existing capacity. In conducting this
bidding GTN made no distinction between existing or expansion capacity for purposes of
collateral obligations. Indeed, neither the Pipeline nor the bidding shippers in the Expansion
Project knew if they would receive “rationalized” (i.e. existing capacity) or “expansion”

capacity.

30. In light of the e-prime Order issued in March 2003, GTN promptly returned all collateral in
excess of three months’ reservation chargesto Calpine. Thisincluded collateral being held for
both Expansion Project and existing capacity. Asaresult, CES currently has posted $3,954,266

in collateral to cover three months' reservation charges for its GTN capacity.

31. GTN has requested that CES provide an additional $2,829,482 in collateral, a more than 70%
increase in the collateral CES currently has posted with the Pipeline. GTN claimsthat this
requested amount represents the portion of the collateral returned to Calpine in 2003, associated
with CES' Expansion Project capacity and, therefore, is subject to a different collateral

requirement than the “existing” capacity held by CES.

1. COMPLAINT

11
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A. CESand GTN Agreed to Incorporatethe GTN Tariff's Creditworthiness Provisions
into the Precedent Agr eement.

32. Paragraphs 1 through 31 are incorporated herein by reference.

33. CES construction period collateral obligation regarding the Expansion Project is set forth in
the Precedent Agreement it signed with GTN. The Precedent Agreement shows that the parties

agreed to apply the collateral requirement in GTN’ stariff to CES' Expansion Project capacity.

34. The tariff-based collateral obligation imposed by the Precedent Agreement is consistent with
GTN’shistorical practice of requiring the same level of collateral for both expansions and
existing capacity. GTN has admitted that it required twelve months of collateral from al non-
creditworthy shippers — whether for existing or expansion capacity —since 1993.%° In fact, the
1993 Loan Agreement on which GTN predicated its actions and purported tariff authority

required existing and expansion shippers to post the same level of collateral **

35. Asdiscussed in the attached affidavit of Mr. Colin Coe,* during Expansion Project
negotiations, GTN represented that it lacked discretion to deviate from the twel ve-month
collateral requirement for non-creditworthy shippers because the Pipeline’ s tariff mandated that

obligation.

36. GTN’'sintent to apply its tariff’s credit requirements to the Expansion Project is further
demonstrated by its handling in 2002 of a subsequent system expansion proposed for 2003. As

in the Expansion Project, GTN continued to require twelve months’ reservation charges as

30 5ee, November 8 Answer.

3 The 1993 Loan Agreement was entered into in part to finance an expansion and contempl ated
future expansions. Excerpts from the 1993 Loan Agreement are attached as Complaint Exhibit
C. See GTN’s Compliance Filing, Exhibit B for 1993 Loan Agreement in its entirety.

12
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collateral for the 2003 expansion from non-creditworthy shippersin accordance with GTN’s
interpretation of itstariff. In afootnoteto a Collatera Analysis Report regarding Calpine' s 2003

expansion bid, GTN stated:

There is no transportation service agreement as yet. Calpineis not
obligated to sign until later. However, thereis abinding precedent
agreement for the capacity. Further, Calpine was required to meet
the credit requirements of thetariff in order to participate in the
open season which resulted in their acquisition of the capacity.®®

37. This Collatera Analysis Report provides further evidence of GTN’ sintent to incorporate the
requirements of its tariff in establishing collateral requirements for non-creditworthy expansion
shippers. Recent Commission orders* have permitted pipelines to negotiate collateral
requirements with potential shippers desiring to participate in mainline capacity expansion
projects. If such collateral requirements differ from those stated in the tariff, however, they must
be entered into as part of a precedent agreement. Here, the Expansion Project Precedent
Agreement between GTN and Calpine clearly incorporated the credit requirements found in
GTN’stariff. Thus, the question becomes what collateral obligation could GTN lawfully impose

under its tariff at the time the Precedent Agreement was executed.

B. TheCommission Has Determined That GTN Lacked Tariff Authority to Require
Twelve M onths of Collateral Since 1995.

38. Paragraphs 1 through 37 are incorporated herein by reference.

32 Complaint Exhibit D.
33 Emphasis added. See, Complaint Exhibit E, footnote (3).

34 See, Natural Gas Pipeline Company, P39, 103 FERC 61,175 (2004); PG&E Gas
Transmission, Northwest Corp., P54, 105 FERC 161,382 (2003).

13
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39. In its order regarding the e-prime Complaint, the Commission concluded that GTN lacked
the requisite tariff authority to require twelve months' reservations charges as collateral from

non-creditworthy shippers since 1995. The Commission’s March 14, 2003 e-prime Order found:

PG&E-GTN lacks the authority in its tariff to impose 12-months
prepayment of service, as discussed further below. The
Commission’s policy during the time collateral was demanded
from e-prime on September 14, 2002, requires non-creditworthy
shipper to provide three-months prepayment of service. This
policy will berelied on here.®

40. More specifically, the Commission found that GTN’ s lenders had not required afull twelve
months' reservation charges as collateral for firm service since 1995. Therefore, GTN’s
representation to CES in 2001 that the Pipeline’ s tariff required twelve months of collateral was
inaccurate. Indeed, in its e-prime Order, the Commission concluded that the only lawful
collateral obligation that GTN could impose on e-prime equaled three months' reservation

charges.

41. Thus, when GTN executed its Expansion Project Precedent Agreement with CES, the
Pipeline stariff did not authorize a collateral obligation equal to twelve months’ reservation
charges. Because the Precedent Agreement did not specify a collateral amount, but rather
deferred to the tariff, it is clear that the Pipeline can only apply to CES' Expansion Project
capacity the collateral requirement authorized by the GTN’ s tariff as of February 15, 2001. The
Commission’s finding that, as of September 14, 2002, GTN could only assess e-prime collateral
set at the three months' reservation charges, coupled with GTN’s own policy of applying its

tariff in identical fashion to existing and expansion shippers, leads to the inescapable conclusion

% e-prime Order, at p. 2.

14
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that GTN may impose no more than a three month collateral obligation on CES' Expansion

Project capacity.

C. GTN’'S Actions After thee-Prime Order Tacitly Admit It Cannot Require Twelve
Months Collateral Under the CES Precedent Agreement.

42. Paragraphs 1 through 41 are incorporated herein by reference.

43. Shortly after issuance of the Commission’s e-prime Order, GTN returned to CES all
collateral held in excess of three months’ reservation charges. Consistent with its historic policy
of not distinguishing between existing and expansion capacity for collateral purposes, GTN
returned excess collateral related to CES Expansion Project capacity aswell as other, existing

capacity.

44. GTN'’ s actions demonstrate its understanding that, in light of the e-prime Order, the tariff

collateral requirements “applicable when GTN initially executed” *°

its expansion contract with
CESin 2001 could not exceed three months' reservation charges. Only after the Commission’s
subsequent orders allowing GTN to require more than three months' reservation charges for

expansion capacity on a prospective basis did GTN request that Calpine post twelve-months

reservation charges for the Expansion Project capacity.

D. The Commission Should Rgject Retroactive Application of GTN’'s New Collateral
Policy for Expansion Capacity.

45. Paragraphs 1 through 44 are incorporated herein by reference.

% See, June 17 Answer at page 2.

15
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46. GTN’ s recent request that CES post additional collateral of $2.8 million represents a
retroactive application of anew collateral requirement that isinconsistent with the Compliance

and Rehearing Order, and, therefore, should be denied.

47. CES previously had sought rehearing regarding Paragraph 39 of the Commission’s May 7
Order. " Paragraph 39 had granted GTN the right to require security amounts up to the cost of
facilities constructed for non-creditworthy shippersinvolved in mainline expansions. CES
argued, in part, that allowing GTN to require collateral in excess of three months was a changein
policy that the Pipeline should not be allowed to apply on aretroactive basis. Consequently,
CES requested that the Commission permit only prospective application of any such new policy
to a prospective basis.® PPM similarly contested GTN’s retroactive application of excess
collateral for expansions.®® Inits Answer to PPM’s protest, GTN clarified “that it will not
retroactively impose credit requirements for previous expansions beyond the credit requirements

applicable when GTN initially executed contracts for the expansion.”*°

48. The Commission’s Compliance and Rehearing Order addressed CES' s and PPM’ s concerns
regarding retroactive application of collateral obligations. The Commission reiterated its
previously expressed view that “specific risk sharing arrangements are more appropriately

negotiated and agreed to in the context of precedent agreements that may be reviewed in a

37 Request for Rehearing of Calpine Energy Services, L.P., Docket No. RP03-70, filed June 6,
2003. (“Calpine Rehearing Request”).

3 Calpine Rehearing Request, Subpart B.

% protest And Comments of PPM Energy, Inc. On Compliance Filing, Docket No. RP03-70,
filed June 2, 2003.

O Answer at page 2.

16
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certificate proceeding.”* The Commission concluded that in light of GTN’s Answer to CES's
and PPM’ s requests for clarification, CES's concern over retroactive application of an increased

collateral requirement for expansions had been satisfied.*?

49. Now, however, GTN has requested that CES post twelve months’ reservation chargesin
support of afirm transportation contract entered into in 2001 for mainline expansion capacity
that became available in 2002. CES previously posted twelve-months' collateral pursuant to
GTN'’s representation that this requirement was authorized by GTN' s tariff.** CESand GTN
subsequently executed a Precedent Agreement which did not provide for collateral in excess of
GTN’stariff.* Infact, Precedent Agreement Section 6, Transporter’s Conditions Precedent (iii),
required only “ongoing satisfaction by the Shipper of the creditworthiness provisions and other

requirements for services set forth is Transporter’s pro-forma Tariff” (emphasis added).

50. GTN'’s attempt to retroactively apply atwelve-month collateral requirement to CES's
Expansion Project capacity appears to disregard both the Commission’s Compliance and
Rehearing Order as well asthe e-prime Order. GTN’s Answer represented that it would seek
collateral consistent with applicable tariff requirements when CES executed its expansion
contract in 2001. The Commission’s e-prime Order together with GTN’ s then applicable policy
of treating all shippersidentically for collateral purposes, makes clear that the applicable

regquirement at that time equaled a maximum three-month collateral obligation. The e-prime

I Compliance and Rehearing Order, at p. 55; see also Tennessee Gas Pipeline Company
(“Tennessee”), 103 FERC 161,275 at p. 26.

“2 Compliance and Rehearing Order, at p. 56.
3 See, Affidavit of Mr. Colin Coe, Complaint Exhibit D.
4 See, Complaint Exhibit B.

17
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Order makes clear that, at the time CES executed its Expansion Project Precedent Agreement,

GTN lacked tariff authority to impose a twelve-month collateral obligation.

E. The Commission’'s Sonat and e-prime Orders Do Not Support GTN’s Demand for
Additional Collateral.

51. Paragraphs 1 through 50 are incorporated herein by reference.

52. GTN previoudy has argued that the Commission’s decision in Sonat controls this matter
because the challenge brought by CES hereis “virtually identical to that posed in the present
proceeding regarding the appropriate amount of collateral a pipeline could require in connection
with an expansion project.”*® As explained below, the circumstances underlying the
Commission’s Sonat Order bear no resemblance to the facts surrounding CES' Expansion

Project capacity.

53. In Sonat, the Commission found that Calpine and Sonat had agreed, as part of contract
discussions, to collateral obligations substantially different than those imposed by the Sonat

tariff.*

54. The Commission also determined that, while the Sonat tariff governed capacity in service, it
did not control collateral obligations associated with the construction of new capacity. The
Commission emphasized in Sonat that construction—period collateral obligations were a matter
for negotiation between the pipeline and the expansion shipper.*’ Here, unlike Sonat, CES and

GTN negotiated a construction-period Precedent Agreement that explicitly incorporated the

%> Answer to Petition, at Page 2.

“6 Calpine Energy Services, L.P.. v. Southern Natural Gas Company, Order Denying Complaint,
103 FERC 61,273 P 37 (2003).

471d. P32.
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requirements found in GTN’ s tariff. Asnoted in Mr. Colin Coe's affidavit, GTN’ s tariff

provided the basis for the collateral requirement incorporated into the Precedent Agreement.®

55. Unlike Sonat, GTN cannot credibly claim to have applied differing collateral requirements to
existing and expansion capacity at the time it executed CES' Expansion Project Precedent
Agreement. Asdiscussed earlier, GTN'’s policy, in fact, was to make no distinction between
existing and expansion capacity for collateral purposes. Indeed, as Mr. Colin Coe€'s affidavit
relates, GTN felt itself obligated by the terms of its lending agreements and tariff to demand the
same collateral obligation of both existing and expansion shippers at the time it executed the

CES Precedent Agreement.

56. Moreover, in Sonat, the Commission concluded that Calpine was seeking to undo an
agreement it no longer found convenient.*® Here, in contrast, CES is attempting to enforce the
Precedent Agreement it executed with GTN. That agreement incorporated by reference the
collateral obligation contained in the pipeline’ s tariff. The Commission, in turn, has found that
the GTN tariff authorized only athree-month collateral obligation at the time CES executed its
Precedent Agreement. Thus, the terms of the Precedent Agreement, aswell as GTN’ s then-
existing policy of treating existing and expansion shippers identically, require application of this
three-month collateral requirement to CES' Expansion Project capacity. Unlike Sonat, it isthe
pipeline that here seeks to modify the Precedent Agreement through retroactive application of

orders and policies formulated long after execution of that agreement.

8 Seg, Complaint Exhibit D.
“9 Order Denying Complaint, P 37.
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57. In addition, in Sonat the Commission expressed concern over the apparent delay in Calpine
bringing its collateral complaint to light. Here, CES had no reason to demand a collateral
reduction prior to the e-prime Order and, in fact, received one from GTN shortly after that order
issued. It wasonly after GTN sought to re-impose the higher collateral obligation that CES
sought prompt relief from the Commission, first through its Petition for Clarification and now
through this Complaint. Unlike Sonat, there can be no question that CES has acted with dispatch

to bring this collateral dispute to the Commission’s attention.

58. Finaly, the Commission’s Sonat ruling did not endorse the retroactive application of newly
minted Commission orders or pipeline policies regarding collateral requirements. Instead, the
Commission viewed itself as holding the parties to the bargain originally struck in their
transportation agreement. Properly understood, Sonat provides no support for the retroactive
modifications of the CES Precedent Agreement sought by GTN, but rather supports CES' effort

to enforce the terms of that Precedent Agreement.

59. GTN’s argument that the e-prime Order “likewise supports GTN’s demand for collateral
equal to 12 months of reservation charges’* is also without merit. Previously, the Pipeline has

maintained that:

Calpine overlooks the important distinction for collatera purposes
between itself, an expansion shipper, and e prime, which isan
existing shipper. Asdiscussed above, the Commission’s clear
policy at the time Calpine participated in the open season and
ultimately executed its 2002 Expansion contract, as set for in
Calpine Energy Services and other cases, was that pipelines could
require 12 months or more of reservation charges from otherwise
non-creditworthy expansion shippers.>*

>0 Answer to Petition at page 5.
L Answer to Petition at page 6.
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60. GTN’sargument is flawed in severa respects. First, it ignoresthat fact that GTN itself made
no distinction, for collateral purposes, between existing and expansion shippers at the time it
executed the CES Precedent Agreement. Second, the Precedent Agreement expressly
incorporates the GTN tariff’s collatera provisions. When CES signed the Precedent Agreement,
GTN interpreted its tariff asrequiring twelve-months of collateral. Indeed, GTN demanded, and
CES posted, twelve months' collateral on al contracted capacity, both existing and expansion.
The e-prime Order, however, declared this twelve-month collateral obligation unlawful, and
found that GTN possessed tariff authority to require collateral equal to only three months
reservation charges. Clearly, CES' collateral obligations under the Expansion Project Precedent
Agreement changed when the tariff provision underlying that obligation was modified by

Commission order.

61. In sum, regardless of what a pipeline “could require,” in February 2001 by way of collateral
obligations, CES and GTN negotiated a Precedent Agreement that incorporated GTN’ s tariff
requirement. The Commission’s e prime Order has now found that the only collateral
requirement authorized by GTN’ stariff in February 2001 was a maximum of three months
reservation charges. Therefore, by the terms of its Precedent Agreement, CESis entitled to a
reduced collateral requirement for its Expansion Project capacity, afact conceded by GTN when,
in light of the e prime Order, it returned the portion of CES' collateral that exceeded three

months' reservation charges.

IV. RELIEF REQUESTED

62. Paragraphs 1 through 61 are incorporated herein by reference.
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63. For the reasons stated herein, CES respectfully requests the Commission find that GTN may
not impose a collateral requirement in excess of three-months’ reservation charges for CES

Expansion Project capacity.

V. PROCEDURAL MATTERS
64. The issues presented by this Complaint concerning the collateral requirements authorized by
GTN’stariff originated with the e-prime Complaint filed in October, 2002. The docket under
which this Complaint is filed was established by the Commission on March 30, 2004 in response
CES s Petition for Clarification. Because this Complaint resulted from a directive contained in a
Commission Order, CES elected not to contact the FERC Enforcement Hotline concerning these
matters. At this point, the parties have actively contested the issues at hand in litigation before

the Commission, first in Docket No. RP03-70 and now in Docket No. RP04-217.

65. Since the March 30 Order, CES has attempted to find a commercial resolution to this dispute
with GTN. Based on discussion to date, CES believes there is no immediate negotiated
resolution of these matters on the horizon, whether through bilateral negotiations or some form
of Alternative Dispute Resolution. Therefore, CES reluctantly files this Complaint to seek

Commission resolution of these matters.

66. To CES knowledge, the issues set forth herein are not pending in an existing Commission

proceeding or in any other forum in which CESis a party.

VI. CONCLUSION

22



For the reasons set forth above, CES respectfully urges the Commission to grant the relief

requested by this Complaint.

Respectfully submitted,

/s Keith McCrea

/s/ Paul Forshay

Keith McCrea

Paul Forshay

Sutherland Asbill & Brennan LLP
1275 Pennsylvania Ave NW
Washington, DC 20004-2415
Tel: (202) 383-0100

Fax: (202) 637-3593

Email: KeithM cCrea@sablaw.com
Email: Paul.Forshay @sablaw.com
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/s/ Craig Chancellor

Craig Chancellor

National Director — Gas Regulatory
Calpine Energy Services, L.P.

717 Texas Avenue

Suite 1000

Houston, TX 77002

Tel: (713) 335-4071

Fax: (713) 335-4136

Email: craigc@calpine.com
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COMPLAINT OF CALPINE ENERGY SERVICES, L .P.

LIST OF EXHIBITS

Complaint
Exhibits Document
A Correspondence from Mr. Jim Schoene (GTN)
B Precedent Agreement
C Excerpts from 1993 Loan Agreement
D Affidavit of Mr. Colin Coe (Calpine)
E Collateral Analysis Report

24



200404295085 Recei ved FERC OSEC 04/29/2004 04:58: 00 PM Docket# RP04-217-000

CERTIFICATE OF SERIVCE

Pursuant to the requirements of Rule 206(c), | hereby certify that | have this day served
the foregoing document by el ectronic media or facsimile upon each of the following:

Lee A. Alexander, Esquire Carl M. Fink

Dickstein Shapiro Morin & Oshinsky LLP Assistant General Counsel

2101 L Street NW Gas Transmission Northwest Corporation

Washington, DC 20037-1594 1400 SW Fifth Avenue, Suite 900
Portland, OR 97201-5537

Dennis Kluksdahl Robert A. Nelson, Jr., Esg.

Scott Hannigan 3543 North Dinwiddie St.

PacifiCorp Power Marketing, Inc. Arlington, VA 22207-2843

830 N.E. Holladay, Suite 250
Portland, OR 97232

John A. Roscher

Director

Gas Transmission, Northwest Corporation
1400 SW 5th Ave Ste 900

Portland, OR 97201-5537

Dated at Houston, Texas, this 29th day of April, 2004.

Jay D. Dibble
Calpine Corporation
717 Texas Avenue
Suite 1000

Houston, TX 77002
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Complaint Exhibit A
Page 1 of 1
From: Schoene, Jim [Jim.Schoene@negt.com]
Sent: Thursday, January 22, 2004 2:26 PM
To: Coiin Cos (E-mail); Craig Chancelior (E-mail)
Subject: Latzst Calpine Collaterz! Sheet

-

calpne credit
G12004 s _
| think we have arrived at the end, finally. FERC has clearly au:f’ar zed callateral in
amount of 1 vear's worth of reservation char LE:. for ": '02 expansion capacity, This sheet TEFE"
L]_:_ bzueue Michael will be separately contacied. lf vou need help b*ef.i:..u the code on this
a_—r" {!{h{_’.r‘-’wi“ﬂ." have guestions or comments. please Tet me know. The additional amount of
colla “a! is ahout $2.8 mm.

b
1 f

<<calpine credil 012004.x1s3>

PLEASE NOTE THE E-MAIL ADDRESS CHANGE: n2g_pge has become negr
3.]""' Srhoe T

Ges I’I_:';r* mission Northwest Corporation

1100 Lowstana, Suite 1630

1040
Houston, TX 77002
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Complaint Exhibit B
Page 1 of 6

PG&E National
PEE Energy Group.

Cas Trunsreesizsn
Marthwast

PG&E Gas Transmission-Northwest
2002 Capacity Rationalization and Expansion Program

FIRM TRANSPORTATION PRECEDENT AGREEMENT
(for service commencing November 1, 2002)

This Agreement, 1o be called a “Precedznt Azreement for Firm Natwral Gas Transportation
Service,” (“Precedeat Agreement™) is made as of February 15, 2001, by and berween PGEE Gas
Transmission, Northwes: Corporadon, & Califomiz Corpormtion ("Transporter™) z=d Calpine Energy
Szrvices, L.P., a2 Delawars Limited Partnership ("Shipper™) (collectively, the "Paries™) pursuant ta the
following terms and representations:

WITNESSETH;:

WHEREAS, Transporter ewns and operates 2 natura! gas pipeline ransmission system which
extends {rom 2 point of interconnection with the pipeline facilities of TransCanada Pipelines Limited at
the International Boundary near Kingsgate, British Columbiz, through the states of idahe, Washington
ang Oregon to a point of imerconnzedon with Pacific Cas and Electric Company at the Oregon-Califomiz
Sorder near Malin, Orazon;

WHEREAS, Transporter initiated an Open Season on January 2, 2001 for Shippers desiring
additional firm transpertation service and for existing shizpers desiring to reilnguish capacity;

WHEREAS, Transponer intends to expand its sysiem by approximately 200 MDth per day, by
constructing the necessary facilities to meet the demand fer additional capacity for service commencing
MNovember [, 2002 (“Z00Z Expansicn” or "2002 Expansion Facilities,” as applicable), specifically subject
t0 the conditions set ford in Paragraph 6 of this Precedent Azroement and the rest of the teems and
conditions of this Precadsnt Agreement;

WHEREAS, Shipper is requesting firm sutural gas tansportation service for the transportation of
nazral gas on Transporar’s sysiem based on the Annual Maximum Daily Quantty, Detivery Paint,
Recaipt Point, and Contract Term and Rate set forth on the Open Season Eenuest Form included as
Altachment A hereo and o be made available by Transporter as pact of its 2002 Exgansion; and

WHEREAS, Shipper is requesting finm nanmal gas tansportation ssnvics 10 commence of or afber
November 1, 2002, 25 meve specifically provided for in Paragraph 4 of this Precedent Agreement.

NOW, THEREFORE, in consideration of ths mumuzl covenants herein zssumad, Trarsporter
and Shipper agres as follows:

1. Effective Date. This Precedent Azreemen: shall become affestive as of ths date of
sxecution and shall continue in effect undl (1) the commmencamant of servics under the Firm
Transponation Service Agreement, in which case the rizhis and obligations of the Pardes related to tha
aztural gas transporation service comtemplaied harein shall thersafter be determined pursuant 1o the terms

i

FOAE i SRei) DD 20 Aty S8 SoTTETY IS TICad AONain St teer T BRI anem o e 2 o B mae ey A8 Pracis Sar g S Sombaty:
e et mollY, Thsss (oo o "o rEgresien) S e GaliomE P Defes Do gnT sSwinan (5 a6l Rive B LT DO S TS SOMGanas 1 Tt
T it I RS QUILKY el peees Som e LIk
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Complaint Exhibit B
Page 2 of 6

PG&E National
PCE Energy Group.

2 Tranemiss=an
Mernaest

and conditians of the Firm Transportation Service Agreement and of Transporier's TanlT. m effect from
time= 10 tme, or (i) the date that this Precedent Agresmment is terminated pursuant te Paragraphs G or 7.

2. Resulztory Approvals. Subject io the terms and conditons of this Precadent Agrsement,
Transporter shall proczed with due diligence to obizin from all governmental and regulatory authorities
having jurisdiction such authorizations andfor exemptions, and any necessasy amecdments aor
supplements thereto, including without iimitation autherizations from the Federal Energy Regulatory
Commission of the United States or any succassor 2zancy FERC™), which Transportsr determines are
nec=ssary to conssuct own and opsmte the 2002 Expansion Facilities and to provide mansportation
vice far Shipper purszant 10 the Firm Transportation Sarvice Agreement substantially in the form sat
forch in Transporzr’s FERC Gas Tanff for service providad pursuant to Rate Schedulz FT3-1 (the
“Rezulatory Approvals”) in a timeframe designed 1o commense servics by November 1, 2002
Trensparter reserves the right to file and prosecuts eny end all applicaticns for such Regulatory Approvals
(including the right at any tme to withdraw 2ny such application and/or to reject any Regulatory
Approval) and. if necessary, any court review, in such manner 2s it deems 16 be in its best interest,
Shipper cxpressly azz=2s 1o suppart and cooperate, and act 1o oppose, obswuct or otherwise interfere with
in any manner whetseevar te efforts of Transporiar 1o obtain the Repulatory Approvals 23 contemplatad
i this Precedent Agreemant, including but not fimited to (1) the dmely filing by Shipper of an
intervention in suppors of Transporier's application for a FERC Cerificate of Public Conveniznes and
Negessity (“FERC Cemificatz") and (ii) the provision of any information reasonzbly requasted by
Transporter in preparing epplications for Regulatary Apsrovals or any information required by FERC or
anv other governmental or regulatory body to be submitied during review of such zpplications. To
facilitnte Transporter's zbilicy 1o develop the 2002 Exoension, Shipper agrees not 1o maks 2ny
sommitments for tznsportation service from other persons which service would be in lieu of all or a par
of the transponation servize contemplated by this Precadent Agreement, provided, howsaver, that Shipper
may make commitnants o facilitate capacity rstionalization as set forth in S=cdon 7.2 hersto.

3. Exscution of Fipm Transporiation Service Aprsement. Within thimry (30) days afier
Transporter's receipt and acceprance of a FERC Certificate in form and substanes satisfactory ta
Transporter in Transportar's sole discretion, 2nd provided that this Precedsnt Agreement shall not have
been sarlier terminated in sccerdance with Paragraph & or 7, Transporter and Shipper sholl execute a Firm
Transportation Service Agreement, incorparating 2l material terms contained on the Open Szason
Request Form znd providing for the transportation of the Daily Quantity from the Receipt Point 10 the
Delivery Point Nowwithsiznding any other provisicn of this Precedent Agreemsnt, Traosporter shall have
the right to pussue zny ezl and/or equitable remadics available in respect of Shipzer's breach of its
oblization to exesute 2 Firm Transpomation Service Agraement.

4. Commencament of Service. Subject 1o satisfaction or waiver of the conditions sel forth
in Paragraphs 6 2nd 7, servics under the Firm Transponaticn Service Agresment will commence on the
later of (i) November 1, 2002 or (it) the datz on which Transporter construc:s aad places mia service the
2002 Expansica Fzcilities. Service shall continus from the date on which s=nvicz commences for the
Contract Term.

As of the dzte for commencement of service, Transporter shall staod ready o provide
transportation servics to Shipper and Shipper shall be able to Transporter for zll chzrges associated with
the provision of such serdes.

s
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PG&EE National
Pes Energy Group.
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Narbraest

5, Rates

2. Recourse Rates, Shipper shall pay the maximum recourse rae for sarvice
wtilizing the 20C2 Expansion Feailities vodzr Transporter’s Raie Schedoie FTS-1 (or
superzeding rate scheduje) as approved by FERC, plus all applicable commedicy charpes,
surcharges {inciuding the CES sirchargs) and fusl charges applicable 1o the provision of firm
transportatien secvice by Transporter vpdar Transporter’s Rate Scheduf= FTS-1.

TERSPOTier’s curreAl maximum recotTss =t is Dased on 3 straizht fixed varable raze design.
Shipper hereby agress with the rate desien methodology set Torth herein, to support such raie
design methodology before FERC and to pay the mitial rates and any subseguent changes (o
those rates 25 included in Transporer's FERC Tariff

b. Xzoodiated Rates. Norsithstanding Scction 5(2) above, Trznsporter and Shipoer
may agres on 2 negotiated rate as spacifizd in the Open Season Reguest Form,

c. Int=nded Rate Treamment. Trarsportar will request rolled-in rste treatment for
servics udlizing the 2002 Eapansicn Facilitiss in its certificae application befors the FEREC

6. Tmnspomer s Conditions Precedsat Norwithstanding the Panizs” 2xzcution of this
Precedent Agreement. Transporier's obligations to contnes 1w develop and o consmust and operate the
2002 Expansion Facifities end/or 1o provide tanspormtion service for Shipper ars expressly mude subjeet
to (1) Transportar’s receipt and acceptance of 2ll Regelaiory Approvals, including without limiwtion
meguintory approvals 1o be issued by the FERC or 2ny ather regulatory authonties, snd procurement of all
secessary rights of way, sasements or other propenty or conmact Tights nacessary (o the construction,
ownezrzhip and operztion of the 2002 Expansicn Facilities and the provision of t=nsponation servics for
Shipper, all in form and substance satisfactory o Tremsporiar in Transporter's sole discretion: (i1) the
execution by other shippers of Fion Transpart=tien Serdce Agreements providing for transgontation
service of daily quantities sufficient to support the construction and operation of the 2002 Expansicn
Facilities on an sconomic basis accepable to Transpen=r in Transporter’s sols discredon, including
utilization of a rolled-tn zate design; (ii) ongoing satisfzcton by Shipper of the credicvorthiness
provisions and other reguirements for service set forta in Transporter's pro forma Tariff; (iv) the
determination of the Board of Directors of Transporter to commit to constructicn of the 2002 Expansion
Facilities; and {v) thz completion of construction 2ad the placing inlo service of the 2002 Expansioa
Facilides.

Al Regulatory Approvals required by this Precadent Agreement must be duby granted by the
governmental agency or authoricy having jurisdicticn asd must be final and no longer subject to reheaning
or appeal, provided, however, that Transponer may waive the requiremens that zav such regulatory
appeoval be final 2od oo longer subject to rehearing or appeall

If by March 1, 2002, 20y of the conditions s=2 forth in this Paragraph 6 have not been met, then
Transporter shall have the right to terminaie this Precafent Agreement on thirty (30) days written nodce
to Shipper and this Precadzar Agreament shall terminats effective upon expirarion of such thirgy (30) day
period and shall thereafier b= of no fucther Torce and affect

3
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!l PG&E Nationz!
i Energy Group.
Gas Transmischor

Piethwest

7. Shioper’s Termination Rishes

= Capacity Rationaliration. Shipper may terminate this Agreement by providing
Trznsnc:-'f_:r with a written notice by March 15, 2001; provided, however, that i¥ Shipper has
execured 2 Precedant Agreement(s) with Transporer for capacity on the 2002 Expansion
F.ii:,hu with the same receipt and delivery points sel forth at Azachment A (“Addidonal
Agrzameni(s)”), then Shipper mzy naf rerminate this Precedent Agreement pursuant to this
Paragrash uzless Shipper also has temmmnatad 2l such Additional Azrsemant(s) that have a
loweer net presear valus as calenlated in accordance with Transponisr™s Tariff.

b. Prolzct Development Pavment. On or befors December 1, 2001, 2 Shipper that
has gleczed the Project Development Pavisent (“PDP™) option on the Open Season Request
Form se: forth at Attachment A may radees its Maximum Dai Iy Quantsy (MDO™ in
imcrements of WMDth up to the quantty se1 forth in the “PDP Cpdon”™ box oa the Open Season
Reguest Form (“PDP Option Quantity'). if Shipper elenis to reducs its \-u,t::_- byallora
pordon of the PDE Opton Quantity, such reduction shill be effective upon paymeat in full by
Shipper of the “Development Paymen:™ amoun: 25 set forth in the table below as of the
corresponding payment date, To the extent Shipper elects to reduce its MDQ pursuant to this
provisicn, tes MDQ) sat Torth at Attachmen: A shall be amended to refiect such reduction.
::Enpn 27's MDQ equals Shipper’s PDP Cption Quanticy and Shipper slects to reduce its MDQ
to zere, then this Agreement shall tzrminats on the date Shipper remits full pavment to
Transperier in accordance with the wble below.  After November 30, 2001, o upon
Shipper's sxecution of a Firm Transponztion Service Agreement, Shipper’s rights pursuant to
this Parzgraph shall terminate.

Schedule of Project Development Payments

Payment Date Developmen:
Payment
(&NDh)
On-or before May 1, 2001 53,750
May 7, 2001 to Jun=z 30, 2001 SJE.Z—‘_"LI:I
Julv I, 2001 to Angps; 31, 2001 562650 !
September 1, 20331 1o Dzcember |, £119.750
i 2001
8. Assignment Any company. which shall succeed by purchase, merger or consclidation o

the propariizs, sudstzntially as an entirety, of sither Transporter or Shipper, as the case may be, shall
be entitled to the tzhts znd shall be :ub;:x:t to the oblizadons of its predacsssor in title under this
Precedent Agreeroent. Either party mzy, without relizving itself of its obligaticns under this
Precedent Asreement, 2ssizn any of its rights hereunder to o company with which 1t is affiliated
{provided that in the czse of such an assignment by Shipger, the assignes masts the creditworthiness
requirements of Transporter’s Tariff}, but otherwisa oo ass-gnment of this Pracadant Agreement ar

&
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any rights or oblizations heretnder shall be made unless there first shall have been obtained the
written consent of the other parry, Iris agreed however, that the rastrictons on assignment
contained in this Paragraph 8 shall not in any way prevent either party 1o this Przcedent Agreement
from pledging or martozeing its rights hersunder as security for its indebtedness, and Shipper heceby
agress, in conpecticn with apy collateral assiznment made by Transporier for the financing of
Transporer's SysiemL 1o (1) execute and deliver as scon as reasonably practicable a consent and
agreement and opinion of counsel satisfaciory 1o Trensporter and in conformance with the terms of
Transporer's inzocing commitments and (H) to provide any other information reasanzbly reguired
by financial institutions providing manciog for Transporter’s System.

8. Notices. Noticas under this Precedent Agrezment shall be szat i

Transpomier PG&E Gas Transmission, Worthwes: Corporation
1400 W mith Avenue, Suite 900
Partland, Oregon 97201
Anentioz: Dircctor, Gas Control and Treosportation Services
Fax Mo (503) 33345305

And a cogy tol

PGEE Gas Tremsmission, Morthwest Corporatdon
1400 3W Fifih Avenue, Suite 900

FPortland. Cregon 97201

Anention: Leps] Department

Fax No.: {303) 4024004

Shippen Calpins Snarey Services, L%
6700 Koll Ceater Parkway, Suite 200
Pleasanton. TA 94364
Anenpen: Colin Coe
Fax WMo {5130 6003925

Eirher party may change its address by weitten notice to that zifect to the other party.
Netices given hereunder shall be deemed (o have besn effectively given opon the third day following the
day when the netics propecly addressed and postpsid had been placed in the mail. Itis expressly
understocd and agresd, howaver, that aoy notcss referred wo hersunder shall St be delivered by
facsimile or other similar means, in accordance wich the dares and time provided therein, and shall be
mailed as soon as precticabls thersafter,

10, Miscellan=pns,

z. This Precedent Agrzement se1s forth all understandings =nd agreements betwesn
the Pamies respecting the subject matter hereof, 2nd all prior agreements, tndersiandings and
rapreseniarions, whethar writizn or ol respecting the subjact matter hereof zre marsed mto and
superseded by this Pracadzot Agreement This Precedont Agrecment may oaly be amended by an

3
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instrument in writinz ex=cuied by both Parties.

b. This Precedent Agreemant. and 20y actions, claims, demands or setlements
hereunder shall be govemed by and constreed In accordzncs with the laws of the Siate of California,
without reference to oy ceaflicts of law principles which might require the apphiceiion of the laws of any
cther jursdistion.

c. This Precadent Asrzement and the gblizutions of the Parrfes kerrundar are
subjact 10 all applizabls l2ws, sszulations, niles, and orders of all governmental end regulatory bodiss
having jurisdiction.

d. Any provision of this Precadent Agreement that is prohibited or uneaforeeable
under the laws of tha State of California shall b2 meTFactive to the axtent of the prohibiton or
unenforseability witheur Invalidating or rendaring unsnforceable the remainiog gprovisions hereol.

2. A waivar by either parry of any ces or more defaults by tha other harennder shel
0Ol operats 4t @ waiver of any futeee defavlt or Zefaults, whether of a like or of & diffarsnr character,

f. Shipoer agreesto executs and deliver 2l such other 2nd 2ddidonal instruments
and documents znd to do such other acts as may be reasonzbly secessary to effsctuste the terms and
arovisions of this Precedent Agreement:

g The rerms, conditions and provisions of this Pmﬂ:ﬁtf“t n_-.ﬁ*z:n shall be
considered to have tezn :':uftr,.d throuph the joint 2ffore of bath Parties and shall oot be construed
zgainst either party a< 2 rasult of the preparation ordrafrine theraof.

IN WITKESS WHERECF, ths Parties hereto have caused this Prf:cednt Agresment 1o
be duly executed in c:v;.u-.,-.:uns by their proper officers duly authonized as of the first dats hereingbave
wTitten.

Calpine Energy Servicas, 1.P.

e R

Print Name: Brad A. Barmds

Titla: Wice Presidamt - Fuels

£

FSLZ Naoora! Enegy (Srup and 0w smee sepday ROTICHd a6 WS wes e PGS e ov oo 2P nol e 3me epane sy fand S e Suctn Somes,
fa Caffamiy uil), These Sorpsms o oo sEiales oy e Savind Auelt Uidtes Shriesines, dng S d (0 S 2 DU re0usss B Bede COnnmais o (e
EIILS DT LAY T P ranees T e iy,
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200404295085 Recei ved

LOAN AGREEMENT
" amang
Pacific Gas Transmission Comparty AN
| and
The Banks Parties Hereto & 3w
) f‘_;.: 4
o G B am
o 3
Barclays Bank PLC, CIEC Inc., =2 = .3
The First National Bank of Chicago and =~ =3 & .3
Swiss Bank Corporation, New York Branch, ;:fé-': cq 8
F :;

as Go-hrmgurs
and

Bank of Montreal, Tha Bank of New York, The Bank of Nova Scotia,
Bangue Paribas, Credit Suisse, The First National Bank of Boston,
The Industrial Bank of Japan, Limited, National Westminstar Bank Pic,
The Sanwa Bank Limited, Scciete Ganerale, Southwest Agency,
msmmmmmsmﬁmm&mmumam

as Co-Agents
and

Canadian Imperial Bank of Commerce,
New York Agancy,
as Administrative Agent

Dated as of April 30, 1983




200404295085 Recei ved FERC OSEC 04/29/2004 04:58: 00 PM Docket# RP04-217-000

Complaint Exhibit C

Page 2 of 2

LOAN AGREEMENT, dated as of April 10, 1593, among
PACIFIC GAS TRANSMISSION COMPANY, a Califernia corporation (the .
"Borrower® or "PGI"), the several banks frocm time to time parties
to this Agreement (the "Bapks"), BARCLAYS BANK PLC, CIBC INC.,

o THE FIRST NATIONAL BANK OF CHICAGO and SWISS BANK CORPORATION,
NEW YORF ERANCH, as co-arrangers for the Banks hersunder (in such
capacity, the "Co-Arrangers®), BANK OF MONTREAL, THE BANK OF NEW
YORK, THE BANK OF NOVA SCOTIA, BANQUE PARIBAS, CREDIT SUISSE, THE
FIRST NATIONAL BANK QF BOSTON, THE INDUSTRIAL BANK OF JAPAN,
LIMITED, NATIONAL WESTMINSTER BANK PLC, THE SANWA BANEK LIMITED,
SOCIETE GENERALE, SOQUTHWEST AGENCY, THE SUMITOMC BANK, LIMITED,
SAN FRANCISCO ERANCH, AND UNION BANK, as co-agents for the Banks
hersunder (in such capacity, the *Co-Agents®), and CANADIAN
IMPERIAL BANK OF COMMERCE, NEW YORK AGENCY, as administrative
agent for the Banks hereunder (in such capacity, together with
its successors in such capacity, the "Administrative Agent®).

RIINESSEIHN:

WHEREAS, the Berrover owns and cperatas the Existing
Facilities (as hereinafter defined), and is comstructing and will
own and cperate ths Expansion Pacilities (as hereinafter
defined), for the transmission of natural gas from a point of
intercomneaction with pipeline facilities of Alberta Natural Gas
Company Ltd. and Focthills Pipe Lines (South B.C.) Ltd. near
Kingsgata, British Columbia, Canada, acrecss the Statas of. Idaho,
Washington and Oregon to peints of interconnection with pipeline
facilities of Northwest Pipeline Corporation near Stanfield,

Oregon and of Pacific Gas and Electric Company near Malin,
Oragon; and

WHEREAS, pursuant to the Interim Credit Agreement (as
hereinafter defined) the Interim Banks (as hereinaftsr defined)
have made lcans (the "Interim Existing Facilities Loang™) to the
Borrower on an intesrim basis to rafinance the Existing Pacilities
and to finance capital improvements tharetc; and

WHEEEEAS, pursuant to the Intarim Credit Agreement the
Interim Banks have made loans (tha 'In;::ianxnnnﬂinn_Ensili:.nn
loans®) to the Borrower cn an interim basis to finance a portion

of the Project Comts (as hereinaftar defined) of the Expansion
Facilities; and

=

WHEREAS, tha Borrowver has requested the Banks to make,
and ths Banks ars willing to make, subject to the tarms and
conditions herecf, Icans (as herainafter dafined) to tha Borrover
tao enable ths Borrowar (i) to refinance the Existing Facilities
and finance capital improvements thereto on a leng-term basis by
paying in full the Interim Existing Facilities Loans, and (ii) to
finance cn a leong-tarm basis a portion of the Project Costs cof
the Expansion Facilities (inecluding repayment in full of the
Interim Expansion Facilities Iloans);

COBIZ0\0OZ4 L0017 RIS LOA
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1
2
3 AFFIDAVIT OF
4 Mr. COLIN COE
5 DIRECTOR OF FUELS - CALPINE ENERGY SERVICES
6
7
g Q Please state your name and describe your responsibilities at Calpine Energy
9 Services, L.P. (“Calpine™).

10 A: My name is Colin Coe. I am Director of Fuels for Calpine Energy Services, L.P.

11 My principal responsibilities include management of fuel supply acquisition and
12 pipeline transportation capacity on behalf of affiliated power generating facilities.
13

14 Q: Please describe your professional and educational background.

15 A I have been involved in the energy business since 1979, the last 17 seventeen in
16 the natural gas sector. I have an undergraduate degree in Commerce and MBA

17 from the University of British Columbia.

18

19 GTN 2002 Capacity

20 O Please describe your involvement in the acquisition of transportation capacity

21 from Gas Transmission Northwest (“GTN”) in their 2002 expansion project.

22 A At the time I was Director, Fuels, responsible for the development of the natural
23 gas supply portfolio for our plants in the Pacific Northwest, and Northern

24 California. This included term gas supply, pipeline transportation and natural gas
25 storage capacity. I prepared and submitted Calpine’s open season bid and was
26 lead negotiator with GTN.

27
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1 Q: Did Calpine hold any firm capacity on GTN prior to the 2002 Expansion Project ?

2 A Yes. Calpine acquired two packages of capacity totaling approximately 40,000

3 DTh/day of firm capacity through the capacity release market, commencing
4 November 1, 2001.

5

6 Q: Was this capacity acquired through an open season process or as part of an
7 expansion?

g A No. The capacity that Calpine acquired pre-2002 capacity was existing capacity
9 that was obtained through the capacity release market.
10
11 Q: What collateral amount did GTN require for the available capacity acquired prior
12 to the 2002 Expansion Project?
13 A: GTN required that Calpine post twelve months of demand charges.
14
15 Q Did GTN express to you that the credit requirements for the 2002 Expansion
16 Project were anything beyond the amount required of any other non-creditworthy
17 shipper for any capacity under contract?

18 A No. GTN stated that the twelve months of collateral was the amount their tariff

19 authorized them to require of non-creditworthy shippers. In fact it was relayed to
20 me by PGT! that there had been some discussions within PGT concerning

21 whether it was appropriate to assess a greater collateral threshold to small

22 development entities such as Newport Generation, but that this option was

23 rejected by PGT based on the fact that the tariff language clearly stated that the

' PGT or Pacific Gas Transmission Company was GTN’s predecessor.
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1 requirement was twelve months. The tariff in effect for capacity in the generic
2 sense was identified as the determining factor.
3

4 Q: Did GTN at any time seek collateral for Calpine’s portion of the 2002 Expansion

5 Project in excess of its tariff’s requirement, either because that capacity was part
6 of an expansion project or would be built using project financing?
7 A No. GTN, through is actions and communications, gave me the understanding
8 that the collateral required for the 2002 Expansion Project was no different than
9 what was required for the existing capacity Calpine already held. GTN did not
10 state that they would be seeking project financing for the 2002 Expansion Project
11 that would require a higher level of collateral than what their tariff authorized.
12
13 Q: Did Calpine receive all the capacity it requested in the open season?

14 A:  No, Newport Northwest, LLC (“Newport™) bid a longer term than Calpine and, as

15 a result, Calpine’s portion of the capacity was pro-rated downward, Calpine’s bid
16 was for approximately 200,000 MMbtu/day capacity but we were awarded 35,800
17 MMbtu/day of annual capacity and 20,380 of Winter only capacity.

18

19 Q: Did Calpine discuss the award criteria with GTN?

20 A Yes. Before GTN awarded the capacity, Calpine questioned how GTN

21 considered Newport’s bid in their NPV analysis given Newport’s non-
22 creditworthy status and the fact that it did not have any downstream demand nor a
23 permit to construct a generating facility. GTN stated that Newport also posted
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Complaint Exhibit D
Page 4 of 6

twelve months of demand reservation charges, that GTN was bound by its tariff,
and that it could neither request additional collateral beyond the twelve months

nor distinguish between non-creditworthy parties to meet this tariff requirement.

Why did Calpine agree to provide the requested collateral?

Calpine provide the requested collateral based on the historical demands of GTN
for collateral on capacity we had previously acquired, as well as on the
representations from GTN that its tariff required collateral equal to twelve
months’ reservation charges. Calpine had a significant and growing requirement
for natural gas in the Pacific Northwest and Northern California, and as a result,

saw firm pipeline capacity as an important part of our portfolio.

Did GTN actually have the tariff authority to require twelve months of demand
charges as collateral from non-creditworthy shippers?

No. Subsequent to Calpine’s acquisition of capacity, e-prime, inc. (“e-prime’)
filed a complaint with the Commission regarding GTN’s determination that e-
prime was non-creditworthy and the amount of collateral GTN required e prime to
post. Calpine intervened and actively participated in that proceeding. During the
course of the complaint it was discovered that GTN had refinanced existing loan
arrangements, and the new lending agreements no longer required twelve months
of collateral from non-creditworthy shippers. In other words, GTN’s tariff
requirement for twelve months’ collateral predicated on language in 1993 lending

agreements that no longer existed and, in fact, had not existed since 1995. The
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1 Commission ordered GTN to reduce its collateral demand from twelve months to
2 three months of demand charges for e-prime, and to clarify its tariff to reflect the
3 three months requirement.
4

5 Q Did GTN reduce the collateral required of Calpine from twelve months to three
6 months of demand charges?

7 A Yes. GTN reduced the collateral required on all the capacity under contract with

8 Calpine including the 2002 Expansion Project.

9
10 Q: How would you summarize your understanding of the agreement between Calpine
11 and GTN regarding to the collateral to be posted for the 2002 Expansion Project
12 capacity?

13 A Calpine and GTN agreed that Calpine would post the collateral required by the

14 tariff. At that time, Calpine understood from GTN that the tariff required

15 collateral equal to twelve months of demand charges. GTN made no distinction
16 between existing or expansion capacity and, in fact, made a point of maintaining
17 the congruity between both.

18

19 Q: Does this conclude your affidavit?

20 A Yes, it does.

Gz

Colin Coe
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Subscribed and swormyto before me, a Notary Public in and for the State of
CA’LH‘UM-)"A' , County of g}[w i Jj/’&

Lethis o #ay of ﬂpn_L 2004.

MARJORIE E. OXSEN
N Commission # 1297119
22 Notary Public - Caiitornia §
y  son Francisco County
My Comim. Expines Mar 14,2005

/%MWEM/

N otary Phblic
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Calpine Energy Services, L.P.,
Complainant,
Docket No. RP04-217-000

V.

Gas Transmission Northwest Corporation

N N N N N N N N N

Respondent.

NOTICE OF COMPLAINT OF CALPINE ENERGY SERVICES, L.P.

( , 2004)

Take notice that on April 29, 2004, Capine Energy Services, L.P. (“CES’) filed a
Complaint against Gas Transmission Northwest Corporation (“GTN”) requesting that the
Federal Energy Regulatory Commission (“Commission”) find that (1) Calpine s collateral
obligation associated with GTN’s 2002 Capacity Rationalization and Expansion Program
(“Expansion Project”) does not exceed three months’ reservation charges, and (2) GTN can not
retroactively apply provisions approved for the first time in Docket No. RP03-70 to Calpine's
Expansion Project capacity.

Any person desiring to be heard or to protest this filing should file with the Federal
Energy Regulatory Commission, 888 First Street, N.E. Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be considered by the Commission in determining the appropriate
action to be taken, but will not serve to make protestants parties to the proceeding. Any person
wishing to become a party must file amotion to intervene. The answer to the complaint and all
comments, interventions or protests must be filed on or before , 2004. This
filingisavailable for review at the Commission in the Public Reference Room or may be viewed
on the Commission’ s website at http://www.ferc.gov using the “FERRIS’ link. Enter the docket
number excluding the last three digits in the docket number field to access the document. For
assistance, please contact FERC Online Support at FERCOnlineSupport@ferc.gov or toll free at
(866) 208-3676, or for TTY, contact (202) 502-8659. The answer to the complaint, comments,
protests and interventions may be filed electronically viathe internet in lieu of paper; see 18 CFR
385.2001 (a)(2)(iii) and the instructions on the Commission’ s web site under the “e-Filing” link.
The Commission strongly encourages electronic filings.

Magaie R. Salas
Secretary
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