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ORDER ON MOTIONS TO DISMISS SHOW CAUSE PROCEEDINGS
(I'ssued January 22, 2004)
I ntroduction

1 In this order, we grant motions to dismiss certain show cause proceedings
instituted by the Commission in its Gaming Practices Order. *

Backqground

Gaming Practices Order

2. The Commission’ s Gaming Practices Order among other things, found that 43
|dentified Entities appeared to have participated in activities that constitute gaming?

! American Electric Power Service Corp., et a., 103 FERC 61,345, reh’ g denied,
106 FERC 161,020 (2003) (Gaming Practices Order).

2 Gaming is defined at Section 2.1.3 of the ISO’s Market Monitoring and
Information Protocol (MMIP) asfollows:

[T]aking unfair advantage of the rules and procedures set forth in the PX or 1ISO
Tariffs, Protocols or Activity Rules, or of transmission constraintsin periodsin
which exist substantial Congestion, to the detriment of the efficiency of, and of
consumersin, the ISO Markets. “Gaming” may also include taking undue
advantage of other conditions that may affect the availability of transmission and
(continued... )
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and/or anomalous market behavior® (Gaming Practices) in violation of the California
Independent System Operator Corporation’s (ISO) and California Power Exchange's
(PX) tariffs during the period January 1, 2000 to June 20, 2001.

3. Previoudly, Advisory Staff had conducted an investigation in Docket No. PAQ2-2-
000; concurrently, the Commission had extended discovery in other dockets that were
addressing alleged market manipulation by various sellers in 2000 and 2001.* Advisory
Staff’ s investigation encompassed both data gathering and data analysis of physical and
financial transactionsin and out of the California bulk power marketplace and related
markets during 2000-2001. After sending data requests to over 130 sellers of wholesale
electricity, Advisory Staff issued its Initial Report.” Based on the Initial Report, in
October 2002, the SO developed market screens to review transaction data in order to
determine the nature of the transactions identified in the Initial Report during the period
January 1, 2000 to June 20, 2001. Advisory Staff noted inits Initial Report that its

generation capacity, such asloop flow, facility outages, level of hydropower
output or seasonal limits on energy imports from out-of-state, or actions or
behaviors that may otherwise render the system and the 1SO Markets vulnerable to
price manipulation to the detriment of their efficiency.

3 Anomal ous market behavior (with examples not quoted below) is defined at
Section 2.1.1 of the ISO'sMMIP as:

[B]ehavior that departs significantly from the normal behavior in
competitive markets that do not require continuing regulation or as
behavior leading to unusual or unexplained market outcomes.

* The Commission issued several ordersin Docket Nos. EL00-95-000 and EL0O-
98-000, et al., that permitted the partiesto: (1) conduct discovery, review the material
and submit directly to the Commission additional evidence and proposed new and/or
modified findings of fact based upon proffered evidence that isindicative or counter-
indicative of market manipulation; (2) respond to these submissions; and (3) file reply
comments. Thesefilings are referred to as the “ 100 Days Evidence’. See Gaming
Practices Order, 103 FERC 161,345 at P 9.

> Initial Report on Company-Specific Separate Proceeding and Generic
Reevaluations; Published Natural Gas Price Data; and Enron Trading Strategies: Fact
Finding Investigation of Potential Manipulation of Electric and Natural Gas Prices,
Docket No. PA02-2-000, issued August 2002.
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Investigation was ongoing and that areas of inquiry and recommendations not addressed
initsInitial Report may beincluded in its Final Report.®

4, In June 2003, the | SO updated its analysis of the relevant transactions. The ISO’s
reports, Advisory Staff’ s Initial and Final Reports, and the several studies and testimonies
submitted by witnesses in the “100 Days Evidence” served as the basis for the
Commission’s Gaming Practices Order.

5. The Gaming Practices Order set for hearing the issues of whether the Identified
Entities had in fact, employed one or more of the Gaming Practices, and the appropriate
remedy.” The Commission directed the Administrative Law Judge (ALJ) to hear
evidence and render findings and conclusions, including quantifying the full extent to
which the Identified Entities were improperly enriched by their conduct. The
Commission stated that the ALJ could recommend the monetary remedy of disgorgement
of unjust profits and any other additional, appropriate non-monetary remedies.®

M otions to Dismiss and Ter minate Dockets

6. Trial Staff conducted tel ephone conferences, reviewed Identified Entities' data
responses, as well asthe 1SO’s submissions. In light of this effort and Trial Staff’s
analysis of the information developed, Trial Staff filed motions in various dockets
requesting termination of those dockets. Termination of each docket was requested
because the |dentified Entity: (1) had not engaged in prohibited activities; or (2) had
engaged in the prohibited activities, but did not meet the minimum enrichment threshold
set in the Gaming Practices Order;® or (3) was merely an agent for other Identified
Entities, who, if prohibited activities occurred, should be held solely accountable.

7. In addition, Automated Power Exchange, Inc. (APX) submitted a filing in Docket
Nos. EL03-140-000, EL 03-155-000, and EL03-176-000 and we will treat thisfiling asa
motion to dismissin Docket No. EL03-140-000. We will also treat thisfiling asa
response in support of Trial Staff’s motions to dismissin the two other dockets.

® Final Report on Price Manipulation in Western Markets: Fact-Finding
Investigation of Potential Manipulation of Electric and Natural Gas Prices, Docket No.
PA02-2-000, issued March 26, 2003.

" See Gami ng Practices Order, 103 FERC 161,345 at P 71.
81d. at P2, 71.

°Id. at P609.
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Responses

8. Several parties filed responses to the motions to dismiss. The responses are
discussed below. Some parties submitted answers to answers. The answers to answers
are discussed below.

Discussion

Procedural M atter

0. Rule 213 of the Commission’s Rules of Practice and Procedure, 18 C.F.R. 8§
385.213 (2003), prohibits answers to answers unless specifically permitted by the
decisional authority. We will permit the responses/answers because they provided
information that assisted usin our decision-making process.

M otions to Dismiss and Answer SResponses

10. Thisorder addresses motions to dismiss in the above captioned dockets that
include the “Gaming Practices’ identified in Attachments A, B, and C of the Gaming
Practices Order.™

Docket No. EL 03-139-000 — Arizona Public Service Company

M otion to Dismiss

11.  Tria Staff filed amotion to dismiss the show cause order against the Arizona
Public Service Company (APS) and to terminate Docket No. EL03-139-000. Trial Staff
points out that the Gaming Practices Order determined that APS might have engaged in
the gaming practices of False Import™ and Paper Trading of Ancillary Services.? Tria

19 Attachment A lists market participants alleged to have engaged in the False
Import Practicein violation of the MMIP. Attachment B lists market participants alleged
to have engaged in the following congestion-related practicesin violation of the MMIP:
(1) Cutting Non-firm; (2) Circular Scheduling; (3) Scheduling Service on Out-of-Service
Lines; and (4) Load Shift. Attachment C lists market participants alleged to have
engaged in Paper Trading in violation of the MMIP.

! False Import, also known as Ricochet or Megawatt Laundering, is described in
the Gaming Practices Order:

A market participant made arrangements to export power purchased in
Cdliforniain the day-ahead or day-of marketsto an entity outside the state
(continued... )
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Staff reviewed the record and concludes that the False Import allegations against APS
should be dismissed because: (1) none of the transactions identified by the |SO as
potential False Import transactions by APS involve a party outside of the SO control area
and (2) the transactions were initiated by the 1 SO before the hours identified as potential
False Import, and only overlap with the latter hours due to the request of the ISO to
extend the transaction.

12.  Withregard to the Paper Trading allegations, Trial Staff asserts that the record
shows that APS had the resources available to provide the services offered to the I SO.
Trial Staff further asserts that the record shows that APS did not provide those services
when requested due to: (1) a misunderstanding by APS traders concerning how to
complete the SO bid templates, and (2) unforeseen outages on the APS system. Thus,
Trial Staff argues that since APS had the resources available when offered and did not
intend to provide the offered services through real-time market purchases, these
transactions do not fit the definition of Paper Trading.™

13.  Inlight of the record, Trial Staff requests that the Commission dismiss APS from
the show cause proceeding and terminate the docket.

and to re-purchase the power from the out-of -state entity, for which the out-
of -state entity received afee. The “imported” power was then sold in the
Cdliforniareal-time market at a price above the cap.

See Gaming Practices Order, 103 FERC 161,345 at P 37.

12 paper Trading is described in the Gaming Practices Order as a market
participant selling ancillary services in the day-ahead market, even though it did not have
adequate resources available to provide the ancillary services, and then buying back these
services in the hour-ahead market at alower price. See Gaming Practices Order, 103
FERC 161,345 at P 49.

3 Trial Staff also points out that the 1SO report did not include APS on the lists of
entities alleged to have participated in Paper Trading. Finaly, Trial Staff notesthat even
if the transactions could be construed as Paper Trading, APS lost money on those
transactions thus there are no profitsto be disgorged or even revenues to be returned with
respect to these transactions.



20040122- 0323 | ssued by FERC OSEC 01/22/2004 in Docket#: EL03-139-000
Docket No. EL03-139-000, et al. -7-

Response

14.  The Cdlifornia Parties* filed an answer opposing the mation to dismiss.™®> The
California Parties oppose the motion to dismiss because, they argue, it isimpossible to
appreciate the full extent of the harm to customers or provide afair and complete remedy
for sellers abuse of market rules by examining any single seller in isolation.

15. TheCdiforniaParties argue that Trial Staff’srationale for relieving APS of its
involvement in False Import arises from an overly narrow reading of what constitutes
False Import — and they have sought clarification from the Commission.”® They argue
that, if adifferent definition of False Import is used, then there are factual disputes that
support the denial of the motion to dismiss. The California Parties also argue that they
have not been given adequate time for full and complete discovery and assert that,
because additional discovery would help them to show additional harm and the need for
non-monetary remedies as well as additional monetary remedies, the motion to dismiss
should be denied.

16. The California Parties aso object to the Commission’s “piecemeal approach” of
examining narrowly defined gaming behavior that “virtually guarantees that each seller’s
conduct will escape proper review, that the interaction of multiple sellers’ conduct will
not be fully explored, and that the full and complete harm visited on consumers as a
result of the abuse of market rules will go unremedied.”*” The California Parties further
object to the dismissal because of the possibility that the Commission may enlarge the
scope of this proceeding based upon pending rehearing requests. Alternatively, the
California Parties request that the Commission |leave open the possibility of applying
newly imposed rules, standards, or remedies on APS, if the scope of the show cause
proceeding is broadened due to decisions on appeal.

 The California Parties are the People of the State of California, ex rel. Bill
Lockyer, Attorney General, the California Electricity Oversight Board, the California
Public Utilities Commission, Pacific Gas & Electric Company and Southern California
Edison Company.

> The California Parties filed the essentially the same answer, with only minor
differences, in other dockets discussed herein.

18 The California Parties motion for clarification and their request for rehearing of
the Gaming Practices Order is addressed and denied in the contemporaneous rehearing
order.

Y Thisissueisalso in their request for clarification and rehearing of the Gaming
Practices Order, which is addressed in the contemporaneous rehearing order.
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17. They also request that, if the Commission grants the motion to dismiss, that it do
so with the caveat that this decision is not precedent for any other proceedings relating to
the California markets, nor is the Commission precluded from ordering any appropriate
remedy asto APS in any other proceeding. They further request that the docket be kept
open so that APS can remain subject to further discovery as a party to the extent it
possesses information relevant to Gaming Practices by others. They argue that APS will
not be harmed by keeping the docket open and efficiency is best served by doing so.

Docket No. EL 03-140-000 — Automated Power Exchange, I nc.

M otion to Dismiss

18. APX filed aresponse to motions to dismissfiled in Docket Nos. EL03-155-000
and EL03-176-000."® Because of the substance of APX’s response, we will treat APX’s
filing asamotion to dismissin Docket No. EL 03-140-000.

19. APX arguesthat it was named as a party in the Gaming Practices Order only
because it served as the Scheduling Coordinator (SC) for FPL Energy, MSCG, and
TransAlta Energy Marketing (U.S.) Inc. and TransAlta Energy Marketing (California)
Inc. (collectively, TransAlta) in the SO markets during the relevant period. According to
APX, those sellers, and not APX, exercised control over and made all decisions with
regard to the schedules that the Commission is now questioning under the MMIP. APX
further argues that since the MMIP applies directly to sellers, and not just their SCs, to
the extent that the Commission directs any party to show cause, the sellers that engaged
APX astheir SC should be required to show cause, not APX.*°

20. APX, therefore requests that, in the same order the Commission issues granting
the motions to dismiss in those dockets (or accepting the Stipulation with regardsto
MSCG'’s alleged circular schedul e transactions), the Commission make clear that APX is
likewise relieved of any further obligation with regard to those parties aleged circular
scheduling transactions attributed to APX.

8 APX also filed this document as comments on the Agreement and Stipul ation of
Morgan Stanley Capital Group (MSCG) in Docket No. EL03-160-000. That agreement
is pending.

19 See APX Response at 2.
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Docket No. EL 03-141-000 — Bonneville Power Administration

M otion to Dismiss

21.  Tria Staff filed amotion to dismiss the show cause order against Bonneville
Power Administration (BPA) and to terminate Docket No. EL03-141-000. Trial Staff
points out that the Gaming Practices Order determined that BPA might have engaged in
the gaming practices of False Import and Paper Trading of Ancillary Services. Asa
result of itsreview of therecord, Trial Staff concludes that the False Import allegations
against BPA include no transactions that meet the definition of False Import because
none of the identified out-of-market transactions were in excess of the price cap and also
did not involve athird party. Further, Trial Staff points out that the | SO data submitted
on July 15, 2003 in response to the Commission’s Gaming Practices Order no longer lists
BPA as a participant in False Import transactions.

22.  Tria Staff aso requests dismissal of the show cause order with respect to the
allegation that BPA engaged in Paper Trading. According to Trial Staff, the SO data
shows that BPA had a net loss with regard to these transactions. Trial Staff also points
out that BPA had the required resources available to provide ancillary services at the time
it sold such servicesin the day-ahead market.

Responses

23. The California Partiesfiled aresponse in opposition to the motion to dismiss that
echoes their response filed in Docket No. EL03-139-000 and other dockets.

24.  ThelSO filed aresponse opposing the motion to dismissin part, because of its
pending request for rehearing of the Gaming Practices Order, which, if granted, would
expand the definition of False Import transactions to include the types of transactions that
BPA engaged in.*° The |SO also objects to dismissal of the Paper Trading allegations
because “availability of resourcesisin effect a defense, the facts relevant to which should
be tested through discovery and ahearing.”*  Finally, the SO alternatively requests that
the docket remain open so that BPA will continue to be subject to discovery as a party,
even if the Commission dismisses the gaming practices allegations.

2 As noted elsewhere in this order, in a contemporaneous rehearing order the
Commission is denying rehearing of the Gaming Practices Order.

%! See |SO Response at 2.
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Docket No. EL 03-142-000 — Califor nia Department of Water Resour ces

M otion to Dismiss

25. Tria Staff filed a motion to dismiss the show cause order against the California
Department of Water Resources (CDWR) and to terminate Docket No. EL 03-142-000.
Trial Staff points out that the Gaming Practices Order determined that CDWR might have
engaged in Paper Trading of Ancillary Services. Tria Staff requests dismissal of the
Paper Trading allegations against CDWR because CDWR had no resources of its own
and did not sell Ancillary Servicesto the ISO. Trial Staff further notes that CDWR
operates the State Water Project (SWP) and SWP may self-provide or sell Ancillary
Servicesto the ISO. Trial Staff points out that no party, including the ISO in its various
reports, aleged that SWP engaged in Paper Trading or other gaming practices. Trial
Staff asserts that the record shows no instances where SWP bid or sold in the Day-Ahead
market any ancillary services for which it lacked the required reserves to perform. Thus,
Trial Staff concludes that, since SWP did not engage in Paper Trading, the Commission
should dismiss show cause order against CDWR, SWP' s operator.

Responses

26. ThelSO filed an answer to the motion to dismiss that did not object to relieving
CDWR of any obligation to respond further concerning the practice of Paper Trading.
However, the | SO requests that the docket remain open, with CDWR subject to future
discovery requests of any information relevant to potential gaming practices by others.
According to the ISO, CDWR would not be prejudiced if it remains a party for purposes
of future discovery and the interests of efficiency would be served, especialy in light of
the short discovery periods in these proceedings and the fact that the cumbersome process
of obtaining discovery from a non-party would be avoided.

27. CDWR filed an answer in support of the motion to dismiss and in opposition to
the request that the docket remain open for future discovery, on other issues.

Docket No. EL 03-143-000 — Califor nia Power Exchange Cor por ation

M otion to Dismiss

28.  Tria Staff filed amotion to dismiss the show cause order against the PX and to
terminate Docket No. EL03-143-000. Trial Staff points out that the Gaming Practices
Order determined that the PX might have engaged in Paper Trading of Ancillary
Services. After reviewing the record, Trial Staff concludes that the Paper Trading
allegations against the PX were the result of actions of seven identified entities for which
the PX served as SC and against which separate show cause orders are pending. With
respect to the PX serving as SC for Powerex Corporation (Powerex), Trial Staff points
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out that of the seven Ancillary Services transactions identified by the 1SO as possible
Paper Trading, 3 of these transactions do not meet the definition of Paper Trading;
Powerex lost money when it bought back at a higher price in the Hour-Ahead market the
MWH it had sold in the Day-Ahead market. In 3 of the remaining transactions Tria Staff
points out that the record indicates that Powerex bought back at the same pricein the
Hour-Ahead market the MWH it had sold in the Day-Ahead market, resulting in no gains
or losses and thus again not meeting the Commission’ s definition of Paper Trading.
Finally, Trial Staff states that the record contains evidence showing that in one instance,
on December 5, 2000, Powerex engaged in Paper Trading for which it achieved a gain of
$34,608.00. Trial Staff statesthat it is addressing Powerex’s gain as part of a settlement
in a separate proceeding (Docket No. EL03-166-000); accordingly, Trial Staff asserts that
thereis no basis to seek relief from the PX for itsrole as Powerex’s SC.

29. Tria Staff notesthat it addressed Paper Trading allegations against 1daho Power
Company, for which the PX aso served as SC, in Docket No. EL03-156-000. In that
docket, Trial Staff moved to dismiss these transactions as part of a settlement.

30. Trial Staff also pointsout that it filed a motion to dismiss, among other things, the
Paper Trading allegations against Los Angeles Department of Water and Power
(LADWP) in Docket No. EL03-157-000. Trial Staff concluded that the Paper Trading
alegations against the PX initsrole as SC for LADWP are the same transactions that
Tria Staff sought to dismissin Docket No. EL03-157-000.

31. Trial Staff statesthat the PX served as SC for Public Service Company of New
Mexico (PSNM). However, the Commission in the Gaming Practices Order decided not
to prosecute PSNM for Paper Trading because it earned less than $1,000.00 in revenues
from the transactions that may have met the definition of Paper Trading. Therefore, Trial
Staff argues that there is no basis to continue to investigate the PX for itsrole as SC for
PSNM.

32. Tria Staff statesthat the PX served as SC for San Diego Gas and Electric
Company (SDG&E). However, according to Trial Staff, the charges in the Gaming
Practices Order involving San Diego do not involve Paper Trading strategies, because
each of the relevant transactions were backed by firm contracts for capacity and those
contracts were qualified by the SO to supply Ancillary Services, obviating the need to
pursue SDG&E for Paper Trading. Trial Staff similarly concludes that there is no basis
to pursue charges against the PX for itsrole as SC for SDG&E.

33.  Tria Staff notes that the PX served as SC for Sierra Pacific Power Company
(SPP) but the record shows that SPP entered into only two transactions in which it bought
back Hour Ahead energy that it sold in the Day Ahead market. In both of the instances,
SPP bought back the energy at higher prices, therefore it did not engage in Paper Trading
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and, similarly Trial Staff concludes, there is no basis on which to pursue charges against
the PX for itsrole as SC for SPP.

34. Findly, Tria Staff points out that while the Gaming Practices Order did not
identify Tucson Electric Power Company (Tucson Electric) as an entity alleged to have
engaged in Paper Trading, the California Parties have filed a motion that requests that
this charge also apply to Tucson Electric. Tria Staff notes that this motion is pending.

35.  Trial Staff also notes that the 1SO, in Docket No. EL03-177-000 (where Trial Staff
has filed a motion to dismiss the show cause proceeding against Tucson Electric based on
other strategies) stated that Tucson Electric’ s ancillary service buy back transactions can
be “attributed to congestion/transmission on the branch group where the import was
located.” Based on this statement, Trial Staff assertsthat it is appropriate to dismissthe
Paper Trading allegations against Tucson Electric. Accordingly, Trial Staff argues that
there is no basis to pursue allegations against the PX for itsrole as SC for Tucson
Electric.

Responses

36. The Cdifornia Parties do not oppose Trial Staff’s motion to dismissthe PX asa
respondent in these proceedings. However, they argue that the Commission should keep
the docket open for further discovery because, as the principal day-ahead market in
Cdlifornia, the PX controls data crucial to these investigations. According to the
Cdifornia Parties, the PX (and the ISO) are crucial parties because the genesis of these
proceedings is the finding by the Commission that the aleged conduct of the Identified
Entities violated their tariffs. The California Parties also argue that the PX (and the 1 SO)
possess data concerning any violation of thetariffs. The California Parties point out that
the ISO is an intervener in these proceedings despite the fact that it is not a respondent.
They argue that, as a condition of the dismissal, the PX should remain an intervener in
the consolidated proceedings that are continuing to hearing in order to permit the
Commission to develop afull and balanced record.

37. ThelSO filed an answer that does not object to relieving the PX of any obligation
to respond further concerning the practice of Paper Trading. However, the | SO requests
that the Commission keep the docket open so that the PX can remain subject to discovery
asaparty if it hasinformation relevant to potential gaming practices of others.

According to the 1SO, the PX would suffer no harm if the docket remains open. It further
argues that keeping the docket open would promote efficiency, especially in light of the
short discovery periods in these proceedings and the cumbersome process of obtaining
discovery from a non-party.

38. ThePX filed an answer in support of the motion to dismiss and in opposition to
the requests that it continue to be subject to discovery in these proceedings as a party.
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The PX points out that it is currently winding up its business affairs, subject to the
Commission’s supervision. It notesthat it has and will continue to cooperate with all
relevant Commission orders. The PX also states that, because it is no longer an operating
utility, it has limited personnel and its personnel will be busy over the next several
months complying with the Commission’s order to compl ete the reruns of settlement
statements in the refund proceeding by the middle of March 2004. See San Diego Gas &
Electric Co., et al., 105 FERC 161,066 at Ordering Paragraph (2) (2003). The PX asserts
that an order requiring it to remain in these proceedings would impose a substantial
burden and defeat the purpose of the motion to dismiss and terminate the proceedings
with regard to it. The PX argues that the California Parties' and the | SO’ s arguments
concerning the onerous nature of requesting a subpoena of the PX’srecords are
unsupported. The PX points out that it has already responded to subpoenasin three
proceedings to which it is not a party, namely: Avista Corporation, et al, Docket No.
EL02-115-000; El Paso Electric Co., et a., Docket No. EL03-113-000 and Portland
General Electric Co., Docket No. EL02-114-000. According to the PX, there were no
unusual or time-consuming problems with the issuance of the subpoenas, the service of
the subpoenas, or its response to the subpoenas. Therefore, the PX argues that thereis no
reason that parties who require information in the unique possession of the PX cannot
similarly request a subpoenain these show cause proceedings.

Docket No. EL 03-144-000 — Carqill-Alliant, LLC

M otion to Dismiss

39.  Tria Staff filed amotion to dismiss the show cause order against Cargill-Alliant,
LLC, now know as Cargill Power Markets, LLC (Cargill) and to terminate Docket No.
EL03-144-000. Tria Staff points out that the Gaming Practices Order determined that
Cargill might have engaged in two congestion-related practices: (1) Cutting Non-Firm or
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Non-Firm Export;?? and (2) Circular Scheduling or Death Star.”® After reviewing the
materials submitted by Cargill and the 1ISO’ s submission in direct response to the Gaming
Practices Order (1SO Post-Gaming Practices Order Report),?* Trial Staff concluded that
Cargill “isnot identified at all as having engaged in the Circular Schedules/Death Star
strategy.”® Regarding the Cutting strategy, Trial Staff points out that the only
transactions identified by the SO Post Gaming Practices Order Report where Cargill may

22 Cutting Non-Firm or Non-Firm Export is described in the Gaming Practices
Order:

This practice involved the scheduling of non-firm power by a market
participant that did not intend to deliver or cannot deliver the power. Upon
receipt of the congestion payment for cutting the schedule, the market
participant then canceled the non-firm power after the hour-ahead market
closed but kept the congestion payment. . . . In some instances, the market
participant may have submitted a schedule for non-firm power that it, in
fact, had not acquired.

See Gaming Practices Order, 103 FERC 61,345 at P 42.
23 Circular Scheduling or Death Star is described in the Gaming Practices Order:

The Circular Scheduling practice involved the market participant
scheduling a counterflow in order to receive a congestion relief payment.
In conjunction with the counterflow, the market participant scheduled a
series of transactions that included both energy imports and exports into
and out of the ISO control area and a transaction outside the | SO control
areain the opposite direction of the counterflow back to the original place
of origin. With the same amount of power scheduled back to the point of
origin, however, power did not actually flow and congestion was not
relieved.

See Gaming Practices Order, 103 FERC /61,345 at P 43.

24 The Gaming Practices Order directed the 1SO “to provide the Identified Entities
with all of the specific transaction data for each of the Gaming Practices discussed in the
I SO Report, including an explanation of the screen that it used to identify the transactions

inquestion . ... ThelSO shall contemporaneoudly file such transaction data with the
Commission.” See Gaming Practices Order, 103 FERC { 61,345 at Ordering Paragraph
(©).

%5 See Trial Staff Motion at P 4.1.
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have engaged in this strategy occurred in 2002, outside the period under investigation in
the instant case.?®

Responses

40. ThelSO filed an answer that does not oppose relieving Cargill of the obligation to
respond to the Gaming Practices Order. However, the | SO requests that the docket
remain open until the conclusion of the show cause proceedings, with Cargill remaining
subyj ectzgo discovery as aparty if it has information relevant to potential gaming by
others.

41. The Cdlifornia Parties filed an answer opposing the motion to dismiss, which
largely mirrors their answers in other dockets described above. The California Parties
also state that they do not object to the motion to dismiss the show cause proceeding as to
Cargill, if it islimited to the narrow issues set for hearing in the Gaming Practices Order.
The California Parties request that the docket remain open so that Cargill-Alliant is
subject to discovery as a party to the extent that it possesses information relevant to
gaming practices by others.

42.  Cargill filed areply to the California Parties' and the ISO’ s answers. Cargill notes
that neither the California Parties nor the | SO challenge any of the evidence that serves as
the basisfor Trial Staff’s motion to dismiss. Cargill objects to the docket remaining open
in order to facilitate speculative future discovery. Cargill points out that to the extent that
there is a bona fide need for discovery from it, Commission procedures would permit
such discovery after the termination of this docket.®® Cargill asserts that the Commission
should not blur the distinction between party and non-party discovery under its rules for
the California Parties' and the ISO’ s convenience in light of the time, expense and
inconvenience of complying with data requests in a proceeding in which it has no

interest.

% See id. at P4.2.
%" See 1SO Answer at 2-3.
%8 See Cargill Reply, citing 18 C.F.R. § 385.409 (2003).

2 See Cargill Reply, citing 18 C.F.R. §§ 385.402, 385.403, 385.406 (2003)
(limited to “ participants”).
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Docket No. EL 03-145-000 — City of Anaheim, California

M otion to Dismiss

43.  Tria Staff movesto dismiss the show cause order against the City of Anaheim,
Cdifornia (Anaheim) and to terminate Docket No. EL03-145-000. Tria Staff points out
that the Gaming Practices Order determined that Anaheim appeared to have participated
in the congestion-related practice of Scheduling Service on Out-of-Service Lines (or
Wheel Out)® and Paper Trading of Ancillary Services. After reviewing the materials
submitted during the “ 100 Days Evidence,” the SO Post-Gaming Practices Order Report,
and various affidavits from representatives of Anaheim, Trial Staff asserts that:

[N]o party in the 100 Days Evidence appears to have aleged that Anaheim
engaged in this behavior nor does the ISO’ s July 2003 data contain any indication
that Anaheim Scheduled Service on Out-of-Service Lines. ™

Trial Staff also notes that the | SO’ s Post-Gaming Practices Order Report contains no
indication that Anaheim engaged in Paper Trading.

Responses

44, The Cdifornia Partiesfiled an answer to the motion to dismiss that echoes their
answer filed in Docket No. EL03-144-000.

%0 Scheduling Service on Out-of-Service Lines or Wheel Out is described in the
Gaming Practices Order:

This practice involved a market participant submitting a schedule across an
intertie line at the | SO border that was known to be out of service and had
been derated to zero capacity, thus creating artificial congestion. The
market participant would then schedule a counterflow export, a“wheel
out,” and be paid for congestion relief in the day-ahead or hour-ahead
market. However, because the line was completely constrained, the initial
schedule was certain to be cut by the ISO in real time and the market
participant would receive a congestion payment for energy it did not
actually supply.

See Gaming Practices Order, 103 FERC /61,345 at P 44.

3! See Trial Staff Motion at 5.
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45.  ThelSO filed an answer that does not oppose the motion to dismiss regarding the
allegations of Scheduling Service on Out-of-Service Lines, however it objects to the
motion to dismiss with respect to the Paper Trading transactions. According to the I SO,
material issues of fact exist as to whether Anaheim engaged in Paper Trading. The ISO
asserts that the record contains evidence that Anaheim engaged in this practice in specific
hours, and the | SO’ s market notice of July 3, 2002 indicates that paymentsto Anaheim
for Ancillary Services were rescinded because the generating capacity that was to provide
the Ancillary Services had not been available.* The 1SO argues that, in light of the
record, Trial Staff’s motion on thisissue is more properly characterized as arequest for a
factual finding and, as such, should be denied as improperly short-circuiting the trial-type
evidentiary hearing before the ALJ.* Finally, the |SO makes the alternative request that
the Commission keep the docket open for future discovery even if it dismisses the show
cause order against Anaheim on the merits.

46.  Anaheim filed an answer supporting the motion to dismiss. Anaheim points out
that the ISO, in aletter dated July 14, 2003 and included in the Motion to Dismiss, states
that it does not have any evidence that Anaheim scheduled service on out-of-service
lines.®* Anaheim also asserts that the record contains sufficient evidence, which Trial
Staff relies upon, showing that it did not engage in Paper Trading.*

Docket No. EL 03-146-000 — City of Azusa, California

M otion to Dismiss

47.  Tria Staff moves to dismiss the show cause order against the City of Azusa,
Cdlifornia (Azusa) and to terminate Docket No. EL03-146-000. Trial Staff points out
that the Gaming Practices Order determined that Azusa appears to have participated in
Paper Trading of Ancillary Services. Tria Staff asserts that after examining the entire
record, including material filed as part of the 100 Days Evidence, each of the ISO’s
reports, and the data submitted by Azusain response to the show cause order, it
concluded that Azusa had sufficient capacity to cover its ancillary service bids and
energy schedules for the hoursin question. This conclusion, Trial Staff asserts, is

32 See 1SO Answer at 2.
* Seeid. at 3.
34 See Anaheim Answer at 5.

4.
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sufficient to dismiss the show cause order against Azusa because the Commission
explicitly recognized that an entity may legitimately take advantage of price differentials
between the day-ahead and real-time markets, if the entity in fact had the resources
available to provide the ancillary servicesit was selling.*

Responses

48. The Cdlifornia Parties filed a response to the motion to dismiss that echoes their
responses filed in Docket No. EL 03-144-000 and other dockets.

49.  Azusafiled an answer supporting the motion to dismiss. Azusa points out that
there were resources to cover Azusa' s ancillary services bids and energy schedules.
Azusa further notes that no party disputes the evidence in the affidavit of Bob Tang,
Azusa s Assistant Utilities Director, attached to the motion to dismiss, which described
those resources.*’

Docket No. EL 03-148-000 — City of Pasadena, California

M otion to Dismiss

50. Trial Staff filed amotion to dismiss the show cause order against the City of
Pasadena, California (Pasadena) and to terminate Docket No. EL03-148-000. Tria Staff
points out that the Gaming Practices Order determined that Pasadena might have engaged
in the practice of Paper Trading. Trial Staff concludes that its analysis of the relevant
data supports Pasadena’ s claim that the incidents at issue were largely due to the
operating constraints of Pasadena s generating plants. Trial Staff further notes Dr. Fox-
Penner’ s testimony against Pasadena does not support an allegation that Pasadena
engaged in Paper Trading.®

Responses

51. Inaddition to echoing its response filed in Docket No. EL 03-144-000, the 1ISO
asserts additional bases for its opposition to the motion to dismiss. According to the I SO,
Trial Staff requests not adismissal of the show cause order as to Pasadena, but instead a

% See Trial Staff Motion at P 3.2.
37 See Azusa Answer at 4.

% See Trial Staff Motion at P 2.2, 3.2.
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finding of fact, on the merits, in favor of Pasadena. The 1SO makes this assertion
because Trial Staff does not assert that there is no evidence of Pasadena engaging in
Paper Trading, rather Trial Staff interprets, in Pasadena’ s favor, the record evidence that
gaveriseto the show cause order. The SO not only asserts that the motion to dismiss
should be denied but it insists that it be permitted the opportunity to undertake additional
discovery in order to determine Pasadena’ s involvement in, and the amount that it
profited from, manipulation of California s electric markets. The SO points out that the
Gaming Practices Order invited Identified Entities to settle with Trial Staff rather than go
through the full proceeding but the order did not suggest that the entire process should be
short circuited so long as an Identified Entity could convince Trial Staff that it was

13 Cl %n” .39

52. The Cadlifornia Parties filed a response to the motion to dismiss that echoes their
responses filed in Docket No. EL 03-144-000, and other dockets.

53. Pasadenafiled an answer in support of the motion to dismiss and in opposition to
relief requested by the SO and the California Parties in the event the Commission agrees
with Trial Staff on the motion’s merits. According to Pasadena, although styled as a
motion to dismiss, the motion satisfies all the requirements for summary disposition
under 18 C.F.R. 8§ 385.217 (2003). According to Pasadena, it produced 28 pages of
testimony explaining that it had not engaged in Paper Trading and neither the SO or any
other party questioned any of the factsin that testimony. Pasadena asserts that Trial Staff
properly exercised prosecutorial discretion in moving to dismiss Pasadenain order to
relieve the burden and costs to both the parties and the Commission. Finally, Pasadena
argues that if the Commission adopts the SO’ s position it would impermissibly shift the
ultimate burden of proof toit. Pasadena argues that the show cause order merely puts the
burden of going forward on Pasadena, and Pasadena has met that burden.*

54.  Pasadena also objectsto the request that the docket remain open for further
discovery even if the Commission grants the motion to dismiss. Pasadenarelies on
Southern California Edison Company, 16 FERC 61,185 (1981) (So Cal Edison) where
the Commission determined that the customers had failed to make a prima facie case of
price squeeze against the utility and refused to keep the docket open to permit Trial Staff
to present a price squeeze case that it admitted it had not yet formulated. The
Commission denied Trial Staff’s request because the “proceeding had gone on long

39 See 1SO Answer at 3.

0 See Pasadena Answer at 7 and cases cited therein.
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enough.” 16 FERC at 61,426. Pasadena argues that due process requires that the motion
to dismiss be granted and the docket terminated.**

Docket No. EL 03-150-000 — City of Riverside, California

M otion to Dismiss

55.  Trial Staff filed amotion to dismiss the show cause order against City of
Riverside, California (Riverside) and to terminate Docket No. EL03-150-000. Tria Staff
points out that the Gaming Practices Order determined that Riverside might have engaged
in two congestion-related practices. (1) Cutting Non-Firm and (2) Circular Scheduling.
After reviewing the materials submitted by Riverside, the 100 Days Evidence, and the

| SO Post-Gaming Practices Order Report, Trial Staff concluded that Riverside is not
identified in the 1SO Post-Gaming Order Report as having engaged in Circular Schedules
or in Cutting Non-Firm.

Responses

56. ThelSO and the California Parties each filed responses that echo their responses
filed in Docket No. EL 03-144-000 and other dockets.

57. Riversidefiled an answer supporting the motion to dismiss. Riverside argues that,
since there is a complete lack of evidence showing that it engaged in market
manipulation, “it is manifestly unfair to continue taxing the limited resources of a
publicly owned and operated utility such as Riverside. . . .”#

Docket No. EL 03-155-000 — FPL Enerqy

M otion to Dismiss

58.  Trial Staff filed amotion to dismiss FPL Energy and to terminate Docket No.
EL03-155-000. Tria Staff points out that the Gaming Practices Order determined that
FPL Energy might have engaged in the congestion-related practice of Circular



