
1The applicants include Devon Power LLC, Middletown Power LLC, Montville
Power LLC, and Norwalk Power LLC (collectively “Applicants”) and are indirect wholly-
owned subsidiaries of NRG Energy, Inc. (NRG).
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UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Pat Wood, III, Chairman;
     William L. Massey, and Nora Mead Brownell. 

Devon Power LLC et.al. Docket No. ER03-563-000

ORDER ON JOINT EMERGENCY MOTION

(Issued March 25, 2003)

Introduction

1. On February 26, 2003, pursuant to Section 205 of the Federal Power Act, Devon
Power LLC et. al.1 filed cost-of-service agreements between each applicant, NRG, and
ISO New England (ISO-NE).  The cost-of-service agreements were negotiated between
the Applicants and ISO-NE in accordance with NEPOOL Market Rule 17.3 (MRP 17.3)
to provide compensation to the Applicants for continued operation of certain generating
units, and associated Reliability Projects, that are necessary to provide reliability services
to Southwest Connecticut and Connecticut.  On March 12, 2003, the Applicants filed a
Joint Motion for Emergency Expedited Issuance of Order by March 17, 2003, in which
they seek assurance of cost recovery so as to allow the Applicants to perform needed
maintenance on these generating units prior to the summer peak season.  The
Commission will allow ISO-NE to collect the costs associated with the Reliability
Projects set out in Section 5.1.3 of the agreements, subject to refund, and to disburse the
funds to the Applicants as the maintenance is performed.  This order helps to ensure that
certain generators that are needed for reliability in load pockets located in Connecticut
are adequately maintained and operational for the summer 2003 peak season so that
electric supply is able to meet customer demand during this period.
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Emergency Motion

2. The Applicants, in this motion, ask the Commission to issue an order by March
17, 2003 making effective as of February 27, 2003, the cost of service agreements and
proposed rates that were filed on February 26, 2003.  The Applicants state that critically
needed maintenance needs to be performed on the generating units that are subject to
these agreements before the summer peak period.  The Applicants further state that they
were forced to defer spring and fall 2002 maintenance on these units and that the
Applicants are not in a position to proceed with this maintenance until the proposed rates
become effective (with or without a refund condition) pursuant to a Commission order
that provides assurances that the Applicants have a means to fully recover the facilities'
costs.  The Applicants state that significant delays in issuing an order could result in the
inability to perform the maintenance this spring.

3. The proposed agreements contain a modification from ISO-NE's pro forma
agreement.  Section 5.1.3 of the proposed agreements (Reliability Projects) relates to the
advance payment for major maintenance expenses.  According to this section, the
Applicants provide estimates, updates, and actual expenses for the applicable project
costs which will be paid to the Applicants in accordance with the monthly cost estimates
and will be subject to true up.

4. Numerous parties intervened in this proceeding.  Connecticut Department of
Public Utility Control (CT PUC), United Illuminating Company (UI), Connecticut
Attorney General (CTAG), Connecticut Industrial Energy Consumers (CT IEC), New
England Consumer Owned Entities, National Grid USA, and NSTAR urge rejection of
these agreements by the Commission.  Other parties express concern over the
agreements' potential effects on pricing and other market related issues and are protesting
specific issues that relate to the cost of service agreements.  In this order we will address
only those issues that directly relate to Section 5.1.3.

5. Regarding the issues that relate to the Reliability Projects, intervenors including
the CT PUC, UI, Northeast Utilities Service Company (NU), CTAG, CT IEC, and
Dominion Energy Marketing, Inc. (DEMI) are interested in ensuring that the funds
earmarked for repair and maintenance of these facilities are indeed dedicated to that end. 
Several of these parties express concerns over NRG's financial standing and regard it as a
potential bankruptcy candidate.  

measures in place
  Thus, intervenors suggest and urge the Commission to direct

that the funds received for the Reliability Projects be placed in escrow. 
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2CT PUC Protest at 6.

6. Regarding the request for emergency relief, CT PUC urges the Commission to

7. Similarly, 

.  

8. DEMI believes that safeguards should be implemented to guarantee that only
prudently-incurred costs are recovered through the tracking mechanism.  DEMI states
that the principal flaw in NRG’s proposal is that it provides for full recovery of all costs
incurred by NRG without allowing for prior review or approval of those expenditures by
the parties that will ultimately bear the costs.  DEMI suggests that an unbiased party,
such as ISO-NE or an independent engineer, should be responsible for reviewing the
reasonableness of any proposed expenses.  DEMI further submits that LSEs and
companies that secure power for LSEs should be provided audit or review rights with
regard to the reliability costs submitted by NRG under the Tracker in the event there is a
question regarding the prudence or existence of certain costs.

9. NEPOOL filed comments that take no formal position but asks the Commission to
give careful consideration to issues that relate to this emergency motion.  NEPOOL asks
the Commission to consider a potential bankruptcy filing by the Applicants with regard
to the after the fact true up of advance payments for maintenance outage expenses.

10. ISO-NE filed comments supporting the emergency motion for expedited action. 
ISO-NE states that even if the Commission issues an order by March 17, 2003, the entire
maintenance schedule remains extremely tight and delays beyond that date would extend
maintenance schedules too far into the period when there is the potential for early hot
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3Application at 9.

weather and high loads at the end of May and early June.  ISO-NE states that the
requested expedited action is necessary to ensure that the Applicants have enough time
necessary to have the units ready to provide service during NEPOOL’s peak demand
periods.  ISO-NE also states that granting this request, subject to refund, will not
prejudice other concerns it has regarding specific issues contained in the agreements,
pending resolution of those issues.

Discussion

11. While the Applicants ask the Commission to accept the agreements in their
entirety, the justification given for this emergency request is the need to receive
assurance of recovery of monies to be spent on maintenance this spring.  The agreements
themselves are contested by numerous NEPOOL market participants.  These objections
relate to the need and policy implications of these agreements as well as to various
elements of the proposed cost of service.  The Commission is still reviewing these
protests and intends to issue an order within the statutory period that more fully addresses
the cost-based rates contained in these agreements including a refund effective date.

12. Nevertheless, the Commission recognizes that the Applicants need to be assured
that they will be able to recover certain maintenance costs in order to proceed with the
spring scheduled maintenance and is concerned that these generators will be available for
operation during the summer.3  The Commission believes that parties that raised specific
concerns will not be prejudiced because their concerns will be addressed in the future
order and because the agreements will be subject to refund.  Therefore, the Commission
accepts the filing with regard to the recovery of spring 2003 maintenance costs in
accordance with the cost tracking provisions contained in Section 5.1.3 of the
agreements, entitled Reliability Projects, with the condition set forth below, and
authorizes ISO-NE to begin collecting these costs in accordance with Section 5.1.3
effective February 27, 2003 and subject to refund.  The Commission will rule on the
other issues in a subsequent order.

13. Parties raise concerns regarding the solvency of the Applicants and the potential
for a bankruptcy filing.  The Commission is also concerned that the payments that will be
made by NEPOOL participants for the maintenance of these facilities in accordance with
Section 5.1.3 are in fact used by the Applicants for the maintenance intended to keep
these units in service.  CT PUC suggests the use of an escrow account to be administered
by ISO-NE to ensure that the funds collected from ratepayers are actually used for the
intended maintenance and to protect ratepayers should NRG seek bankruptcy protection. 
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4The interest earned on the escrow account is to be distributed to the Applicants
becuase true-up refunds made by NRG are to be made with interest.

The Commission agrees with this approach and will require that the funds collected by
ISO-NE for maintenance in accordance with Section 5.1.3 of the agreements be held in
escrow by ISO-NE to be withdrawn by the applicants as necessary upon showing ISO-
NE that the funds are to be used solely for the purpose of maintaining these units.  This
method ensures that the funds are used for maintenance.4

The Commission orders:

The Commission is granting the emergency motion to allow ISO-NE to collect the
costs associated with the Reliability Projects in Section 5.1.3 of the agreements, subject
to refund and the escrow arrangement discussed in the body of this order.

By the Commission.

( S E A L )

                        Magalie R. Salas,
                                                                            Secretary.
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