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UNITED STATESOF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

San Diego Gas & Electric Company,
Complainant,

V.
Docket No. EL00-95-045

Sellers of Energy and Ancillary Service Into

Markets Operated by the California

Independent System Operator Corporation

and the California Power Exchange,
Respondents.

Investigation of Practices of the California Docket No. EL00-98-042
Independent System Operator and the
California Power Exchange

ORDER ADOPTING REVISED JOINT STIPULATION OF ISSUES
ON 202(c) | SSUES

(Issued March 14, 2002)

1 This order confirms my ruling on March 13, 2002 and adopts the revised Joint
Narrative Stipulation of Issues (JS) filed on March 12, 2002 with regard to the 202(c)
Issues set for hearing which is reproduced in the Appendix. The JS shall apply to
adjudication of these issues subject to further rulings and orders.

Bruce L. Birchman
Presiding Administrative Law Judge



APPENDI X
STIPULATED ISSUES

[ What transactions wer e conducted pursuant to Section 202(c) of the Feder al
Power Act?

0.1  How, if at al, should the following factors apply to determine whether a
transaction was conducted pursuant to Section 202(c)?

1.1 Context of Transactions

SO Position: There were many reasons that entities were supplying energy to the 1ISO
during thistime period. The DOE Orders represented alast resort mechanism. Therefore, in
order to distinguish sales made pursuant to the DOE Orders from sales made for other reasons,
the SO relied on notations made on the OOM sheets by | SO operations personnel. These
notations were made when a supplier explicitly indicated that Energy was being provided
pursuant to the DOE Orders, or when | SO operations personnel contacted suppliers requesting
that they deliver the Energy they stated was available as "excess' Energy pursuant to the DOE
Order. (1SO-10at 9:5-12:17, 13:5-10; 1SO-21 at 14:12-16:9, 17:1-22:9, 21:13-22:19).

California Parties Position: The | SO conplied with the
Comm ssion’s instructions in the July 25 Order to exclude
fromrefund cal cul ati ons those transactions entered into
pursuant to DOE Orders, as described in the testinony and
exhibits of the 1SO OOMtransactions on dates for which
the ISOfiled a certification pursuant to the DOE O ders,
and for which there is definitive evidence denonstrating
that the transaction was identified to the | SO as a DOE
Order transaction at the tine (including an | SO operator OOM
sheet notation or the transcript of a conversation between
the seller and the 1SOidentifying the transaction as a DCE
Order transaction), are the only transactions properly
classified as 202(c) transactions. The California Parties
did not submt testinony on the 202(c) issue, and so are not
referencing a position based on their testinony in this
sub-issue or on the other sub-issues |isted bel ow, but
reserve their right to cross-exam ne wi tnesses at hearing
and brief the issues based upon the evidence admtted into
the record at hearing.
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BPA Position:

Burbank Position: The context of Burbank's sales is centra
to understanding its notivations for making sales into the
| SO mar ket during the 55 day period when the DOE Orders were
in effect. The | SO was desperate for energy and capacity
and requested, on at |east 34 occasions, authority fromthe
DCE to require suppliers to sell intoits markets. The |SO
never provided a procedure or criteria for conplying with
the DOE Orders. Rather, Burbank was nerely informed of the
| SO s resource deficiencies and its authority to call on
generators to provide it with energy and capacity. In
response to the 1SO s representations, Burbank sold into the
| SO s markets even though, during nost of this period, the
| SO and | OUs were a substantial credit risks. The best
met hod for determ ning which sales were nade pursuant to the
DOE Orders is to ook at the context within which the
transaction occurred. The context w thin which Burbank nmade
Its sales indicates that Burbank woul d not have nade sal es
to purchasers wth creditworthiness problens if it was not
required to under the DOE Orders. (JBG 1 at 17:17-19: 3;
JBG 9 at 3:1-4:14, 5:1-9:15; BUR 1 at 4:12-7:4, 8:10-9:2).

Coral Position: The issues in this case nust take into
account what was going on in California's electricity market
at the tine Coral's sales to the | SO were nmade on Decenber
14, 2000, nanely, the extrenme shortages of electricity in
the 1SO s short-term markets, which was conpounded by the
unw | | i ngness of many sellers to sell power to the | SO by
m d- Decenber 2000 due to the SO s | ack of
credi tworthi ness. Because the | SO was no | onger a
creditworthy counterparty, Coral decided on Decenber 13,
2000 to discontinue extending blanket credit to the I SO and
to instead to exanm ne on a case-by-case basis whether to
nmake a sale to the SO  However, once Coral |earned on
Decenber 13, 2000 of Departnent of Energy Secretary WIIliam
Ri chardson's announcenent that he was invoking his authority
under Section 202(c) of the Federal Power Act to require
sellers to sell power into California, Coral elected to
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maintain its sales until it first had the opportunity to
ascertain precisely what were its obligations under Section
202(c) so as not to risk violating a federal mandate. Thus,
Coral's sales to the |1 SO on Decenber 14, 2000 were nade as a
direct result of Secretary Richardson's announcenent to

I nvoke Section 202(c) of the Federal Power Act. Once Coral
thereafter learned that it was only required to sell excess
power to the SO and that it was not required to
affirmatively use its credit to purchase power from ot her
sellers for resale to the 1SO, Coral imrediately

di scontinued sales to the |1SO effective Decenber 15, 2000.
The 1SO s and Staff's fornul ai c approach to exam ning the

I ssues in this case ignores the circunstances that Coral and
the 1 SO were confronting in real-tinme on Decenber 13-14,
2000 and nust be rejected as unreasonable. However, even if
It is held that Coral’s sales to the California | SO on
Decenber 14, 2000 were not technically "required" by the DCE
Order under the 1SO s and Staff's fornulaic approach, Coral
shoul d be neverthel ess be exenpt for equitable reasons from
the mtigation and refund requirenents in this proceedi ng
for the sales that it nade to the 1SO on those days. (CP-1
at 4:7-15:21; CP-2 at 27-34; CP-3; CP-4; CP-5; CP-6; CP-7;
CP-8; CP-9; CP-10; CP-11; CP-12; CP-13; CP-14; CP-16; CP-17
at 2:9-6:17; CP-19).

G endal e Position: The context of (Gendale's sales is
key to understanding its notivations for nmaking sales into
the |1 SO market during the period when the DOE Orders were in
effect. The |ISO market was suffering from substanti al
resource deficiencies and the |1SO requested that the DOE
provide it with authority to require suppliers to sell into
iIts markets. The | SO never provided suppliers a procedure
or criteria for conplying wwth the DCE Orders. Rather, it
nmerely informed suppliers of it's resource deficiencies and

its authority order themto sell into its markets to relieve
t hese resource deficiencies. Pursuant to the DOE Orders,
the 1 SO requested that suppliers sell intoits markets. In

response to the 1SO s representations and requests, d endal e
sold energy and capacity into the 1SO s markets even though,
during nost of this period, the SO and | OUs were

substantial credit risks. G endale would not have nmade these
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sales to purchasers with creditworthiness problens if it
believed that it was not required to do so under the DOE
Orders. (JBG 1 at 17:17-19:3; JBG 9 at 3:1-4:14, 5:1-9:15;
GLN-1 at 4:17-7:18, 9:1-9:19).

LADWP Position. By the tinme the Secretary of Energy
I ssued the first DOE Order, LADW was seriously concerned
about the 1SO and PX' s creditworthiness. (DWr-1
(Reformul ated) at 3:14-16, 8:9-23). As a result, LADW
wanted the financial protection of selling power under the
DOE Orders (DWP-1 (Refornul ated) at 3:17-4:2, 8:9-14). The
| SO began its practice of advising nmarket participants,
i ncluding LADWP, of the ISO s certification of specific
operating days under the DOE Orders (DWP-1(Refornul ated) at
4:19-5:8, DWP-2). In sone cases, the | SO woul d give
advanced notice of a certification day. (DW-1
(Refornul ated) at 6:22-7:5; DWP-5). Such advanced notices
al l owned LADW to nmake resources available directly to the
| SO and to | oad served by the I SO through the PX markets,
whil e assuring LADW that its resources would fall under the
protection of the DOE Orders. (DWP-1 (Refornul ated) at
7:6-17, 9:1-23). LADW responded to the 1SO s notices by
notifying the I SO of the anount of excess energy LADW
expected to have avail able on the designated | SO
certification day. (DWP-1 (Refornulated) at 5:13-6:7;
DWP- 3; DWP-15 at 3:1-4:12; DW-16). LADW and the |1SO then
negoti ated sales for the delivery of energy to the |1SO on
| SO certification days. (DWP-1 (Refornulated) at 6:8-21,
8:9-22; DWP-4R, DWP-6). Also in response to the 1SO s
advanced certification notices, LADW entered into
transactions to serve the 1SO s |oad through the PX for
delivery on an ISO certification day. (DWP-1 (Reformnulated)
at 9:1-22; DWP-7).

M D Position: Asagenera matter, neither the 1ISO nor FERC published or
provided criteria or guidance as to how to comply with the DOE Orders. MID disagrees
with the imposition of post hoc criteria, to which Market Participants had no prior notice
when making sales pursuant to the DOE Orders. (MID-2 at 4:12-7:18; MID-7 through
MID-10; MID-12 at 5:13-9:12; MID-13 through MID-17).
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NCPA Position: Resources were extrenely scarce, and

NCPA had to provide for its own nenbers first. Its units
I ncl uded ones that had al nost used up emssions Iimts, as
well as water-limted hydro resources. |In addition, neither

the 1 SO nor PGE was creditworthy at the tine. Mbreover

the context of each of these transactions showed that it was
made pursuant to the DCE orders. (NCP-1 at 3:1-5:4, NCP-4
at 2:12-3:25).

Pasadena Position: The context was critical. Pasadena,
as an Attachnent A entity, determ ned that the best and nost
practical way to conply with the DOE orders was to bid into
the 1 SOs markets. (PAS-1A at 13). Pasadena woul d not have
made the sales in the absence of the DOE orders. (PAS-1A at
12:17 - 13:21). This is particularly true because the |SO
was not creditworthy. (PAS-1A at 13:4-8). Pasadena believed
that the best response to the DCE orders was to nake
avail abl e its unneeded capacity and energy. (PAS-4 at 3-4).

Pi nnacl e West Position. The Pinnacle Wst Conpanies
contend that due to the California SO s urgent need to
pur chase power and the requirenents of the DOE Orders,
energy was provided to the California I1SOin real tine
wi t hout concerns about detail ed docunentation. The Pinnacle
West Conpani es provided energy under the DOE Orders to fully
conply with the letter and spirit of the orders. (PNW1 at
4:11-20, PNW1 at 5:2-16). The Pinnacle West Conpanies
believe that when the California | SO made requests to
purchase energy, the Pinnacle West Conpanies were required
under the DOE Order to conply with the California SO s
requests and nade sal es pursuant to the DOE Orders. (PNwW3
at 3:15-23).

Port ! and Position: Emergency conditions, a crisis node
of operation, and a legally binding federal order governed
Portland's actions during the period between Decenber 14,
2000 and February 6, 2001. Wiile these factors do not
change the requirenents or |egal effect of the DOE orders,
they provide the framework pursuant to which the DOE orders
in fact were inplenented and how the transactions in fact
were conducted. (PCE-1 at 4:18-8:12) Portland and the | SO
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devel oped a witten process foll owed by periodic hourly
phone updates to i nplenent the DCE orders. (PGE-3; PGE-4;
PGE-14; PGE-1 at 4:8-11; PGE-1 at 6:6-7:20; PGE-15 at
5:14-6:9).

PPL Position: PPL determ ned before Decenber 14, 2000
that it would no | onger sell power to the |ISO because of
credi tworthi ness concerns. Accordingly, all sal es nmade by
PPL to the I1SO after that date (extendi ng from Decenber 20,
2000 to January 9, 2001) were made only under the conpul sion
of DCE orders. PPL was unwilling to assune the risk of
nonpaynent (and other regulatory risk) and thus did not sell
voluntarily during this period. (PPL-9 at 2:11-3:17)

PS Col orado Position: PS Col orado contends that during
the period which the DCE Orders were in effect, PS Col orado
believed that it was obligated to provide the CAl SO energy
pursuant to the DCE Orders and that when the CAI SO call ed PS
Col orado to request energy, the sales were requested and
requi red pursuant to the DOE Orders and Section 202(c) of
the FPA. (PSC-5:7-15). PS Col orado contends that, because
serious credit concerns existed throughout the refund
peri od, out-of-nmarket sales would not have been nmade absent
the DOE orders. (PSC-1 at 5:18 to 6:23).

Southern Cities Position

SMUD Position: The period of the DOE Order sales was a
crisis period where the | SO took energency action as a buyer
and sellers responded to the |1 SOs urgent requests. |In this
crisis circunstance, there was not tine for fornal
communi cati on or procedures regarding sales to the | SO under
the DOE Orders. During this period, the SO held daily
conference calls to stress the severity of the energy
shortfalls and the DOE Certifications. The |ISO would use
the calls to request call participants to sell avail able
generation to the 1SO and rem nd participants of their
obligation to provide excess generation to the | SO under the
DCE Orders. The I1SO primarily contacted PGE, SMJIDs
Schedul i ng Coordi nator, regarding the DOE sal es, and
sonetines contacted SMJUD directly. Based on these
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conference calls and SMJDs comuni cati ons with P&E, SMJD
understood that its sales of spot energy to the |1SO on days
covered by the 1SOs 34 Certifications were nmade pursuant to
the DOE Order. (SMD-1 at 10:13- 14:15; SMD-3 at 2, paragraph
3 - 5, paragraph 7.)

Because SMUD believed it was obligated to make sales to
the |1 SO under the DOE Orders, SMJD provi ded energy to the
| SO despite the risks associated with such sales. First,
SMUID faced a risk to reliability associated with finding
repl acenment resources with regard to its DOE-nmandated sal es
to the ISO As a |oad-serving entity, SMJDs | oad
responsibility generally exceeds its generation of energy.
Therefore, SMJID has |limted opportunities to act as a
seller. (SMD-1 at 8:9-9:8). |In order to provide energy to
the 1SO on Certification days, SMJD used hydroel ectric
proj ect water that was budgeted to supply SMJDs native
load. As a result of such use, the project water was
significantly drawn down over the wi nter nonths of Decenber
2000 and January 2001, and no |longer available to generate
el ectricity to neet SMJDs native |oad requirenents in the
sumrer nonths of 2001. SMJD al so provided the | SOwth any
energy in excess of its native load requirenents fromits
power purchase contracts. |In order to ensure adequate
supply to neet its statutory responsibility to serve native
| oad, SMUD was forced to purchase repl acenent energy.
Failure to make such purchases woul d have exposed SMJD and
Its custoners to significant risk. (SMD-1 at 20:14-21:17).
Second, SMUD faced very real concerns over the | SOs
credi tworthiness. Just before the issuance of the first DOE
Order, SMJD entered into two “sleeve” transactions on behal f
of the SO at the 1SOs request in order to help the ISO
avert rolling blackouts. Because the |SO was not
credi tworthy, SMJD purchased energy on behal f of the I SO and
sold to energy to the SO The | SO was unable to pay SMJD
for this $3.9 mllion transaction that SMJD entered into on
the 1SOs behalf. Notw thstanding this sobering experience
just prior to the effectiveness of the first of the DOCE
Orders, SMJUD conplied with its obligation as an entity
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subject to the requirenents of the DCE orders and provided
energy to the SO (SMD-1 at 17:13-19:21).

SMUDs sales to the 1SO were, in part, notivated to
prevent bl ackouts in northern California (along Path 15)
during the rel evant period. However, the fact that SMJD
made sales to the I SO out of such concerns does not negate
the fact that the sales were neverthel ess provided in
sati sfaction of SMJDs obligation under the DOE Orders and
| SO Certifications to sell excess energy to the |ISO
Argunents that SMJUDs sal es under the DOE Orders shoul d not
be characterized as such nerely because SMJD nmade the sal es
out of other concerns as well mss the point of this
proceeding. (SMD-1 at 20:1-12). Simlarly, excluding SMJDs
sales to the 1SO on January 9, 2001, that were in excess of
$64/ MM, woul d unfairly punish SMJD for the | SOs violation
of Anmendnent 3 to the DCE Orders by agreeing to a price in
excess of $64/ MW. (SMD-9 at 10: 3-13:9). Excl udi ng SMJD's
sales that were nade pursuant to the DOE Orders woul d | ead
to the inequitable result of punishing SMID for its
conpliance with the Orders notwithstanding the risks to it
associ ated with sales to the I SO

SWO MAD Position: The context in which the transactions
took place is critical to identifying transactions that took
pl ace under the DCE Order, and for evaluating the post hoc
criteria proffered by the 1SO and Staff. (SW>8 at 3:13-25,
5:15-6:21). The issuance of the DOE orders requiring sales
was unprecedented and resulted fromthe desperate
ci rcunst ances of pending bl ackouts. (SWC-1 at 11:17-12:1;
SWC-8 at 5-7). California Departnent of Water Resources'
("CDWR') inclusion in Appendix Ato the DOE order hei ghtened
its coonmtnent to help neet the SO s needs for energy.
(SWC-8 at 6:10-14). CDWR was in daily contact with the |SQ,
providing the ISOw th hourly estinmates of energy avail able
to the I SO under the Order fromSW' s facilities, including
Devil Canyon, San Luis and Hyatt-Thermalito, (SWC1 at
8:22-24, 9:1-7; SWC15) and responding to the 1SO s urgent
request for energy identified in those estimates. (SWC 8 at
11:17-26). In these frenzied circunstances the |1SO did not
I ssue any procedures or criteria for identifying DOE O der
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sales (SWC-8 at 6-7), and SWOJ MAD sold energy identified to
the 1 SO as required under the DOE Orders.

Staff Position: Staff does not dispute the fact that
the California markets were in a state of turnoil and that
credi twort hi ness of the buyers was a concern of the I SO and
those entities participating in the California | SO markets.
However, those factors do not change the requirenents or
| egal effect of the DCE Orders. (S 1; S-33).

1.2  Attachment “A” Entity

SO Position: Only sales from those entities listed on Attachment A to the DOE Orders
should be eligible for designation as 202(c) transactions. (1SO-21 at 5:5-11)

California Parties Position:
BPA Posi ti on:

Bur bank Position: Burbank was |isted on Attachnent A
and takes no position as to its necessity.

Coral Position: Coral is listed as an Attachnent A
entity in the DOE Orders. (CP-1, at 4:11-15).

d endal e Position: G endale was listed in Attachnent A
and takes no position as to its necessity.

LADWP Position: LADW is |isted on Attachnent A to the
DCE Orders.

M D Position: MID was one of the entities listed on Attachment A to the DOE
Orders. (MID-2 at 4:19-21).

NCPA Position: NCPA is an Attachnment A entity. (NCP-4
at 2:9).

Pasadena Position.: Pasadena is an Attachnent A entity
and takes no position as to whether this criterionis a
prerequisite.
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Pi nnacl e West Posi ti on:

Port |l and Position: Portland is an Attachnment A entity
(PGE-1 at 4:20-21; PGE-15 at 6:18-19). Oherwise it takes
no position on this issue.

PPL Position: PPL is an Attachnent A entity, and
ot herw se takes no position on this issue.

PS Col orado Positi on:

Southern G ties Position: Anahei mand Riverside were
listed on Attachnent A to the DOE Orders. (SOC2(1) at
5:3-4, SCC-5 at 2:22-23).

SMUD Position: SMJD neets this criteria and takes no
position at this tinme regarding whether this criterion nust
be satisfied in order to qualify as a 202(c) transacti on.
(SMD-1 at 11:18;, SMD-9 at 3:10-12).

SWO MAD Position: CDWNR is listed on Attachnent A to the
DOE Order. (SWC-1 at 8:14-16).

Staff Position: Only those entities |isted on

Attachnment A of the DCE Orders were subject to the
provi sions of the DOE Orders. (S-1 at 12:16-14:12).

1.3  1SO Certification Day
| SO Position: Only those sales made on days for which the 1SO certified to DOE that it
anticipated an inadequate supply of electricity should be eligible for designation as 202(c)
transactions. (1SO-21 at 5:12-13, 8:1-10:19).
California Parties Position:

BPA Posi ti on:

Bur bank Position: Burbank disagrees with this criteria.
During the entire period when the DOE Orders were in effect,
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Bur bank reasonably believed that it was obligated, under the
DOE Orders, to nmake available to the 1SO markets all of its
excess energy and capacity as was indicated in
correspondence between the SO and DCE. (JBG 1 at 7:6-7:15,
13:1-17:6, JBG9 at 5:1-9:15). It is an uncontested fact
that the |1 SO never provided suppliers with any criteria as
to howto conply with the DOE Orders. (JBG 9 at 4:1-14,
11:1-11:20). Wthout an express criteria, Burbank had no
way of knowi ng howto conply with the DOE Orders, other than
to sell into the |1 SO markets during the entire period when
the DOE Orders were in effect. (JBG9 at 9:4-9:15).

Because of the creditworthi ness concerns associated with the
| SO and | QUs, Burbank woul d not have made any of these
sales, during this period, but for the DOE Orders. (JBG9
at p. 9:17-10:12).

Coral Position: Whether the SO certified to DCE on
Decenber 14, 2000 that it was unable to obtain adequate
supplies of electricity on that day is irrelevant to the
Issues in this case given that, while DOE Secretary
Ri chardson’s decision to require sellers to sell power into
California was known on Decenber 13, 2000, his first order
was not publicly available until late in the day on Decenber
14, 2000. Thus, Coral had no way of know ng of the
certification requirenent at the tine that it nmade its sales
to the I SO on those days. Under these circunstances, the
fact that the 1SO did not submt a formal certification on
Decenber 14, 2000 is immaterial to the issues in this case.
The 1SO s and Staff's bright-line test on this matter
i gnores these realities and should be rejected. (CP-1, at
9:14-11:19; CP-13; CP-14; CP-17, at 2-5:3).

d endal e Position: dendal e disagrees with this
criteria. During the entire period when the DOE Orders were
in effect, dendale believed that it was obligated, under
the DOE Orders, to nake available to the | SO markets all of
Its excess energy and capacity as was indicated in
correspondence between the SO and DCE. (JBG 1 at 7:6-7:15,
13:1-17:6, JBG9 at 5:1-9:15). It is an uncontested fact
that the |1 SO never provided suppliers with any criteria as
to howto conply with the DOE Orders. (JBG 9 at 4:1-14,
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11:1-11:20). Wthout an express criteria, G endale had no
way of knowi ng how to conply with the DOE Orders, other than
to sell into the | SO markets during the entire period when
the DOE Orders were in effect. (JBG9 at 9:4-9:15).

Because of the creditworthi ness concerns associated with the
| SO and | QUs, d endal e woul d not have nade any of these
sales, during this period, but for the DOE Orders. (JBG9
at p. 9:17-10: 12).

LADWP Position: LADW entered into the transactions for
delivery of energy under the DCE Orders both on a
certification day itself, (DWP-1 (Refornul ated) at 6:8-21;
DWP- 4R) and, when the | SO gave LADW advanced notice of a
certification day, on a day prior to that certification day
(DWP-1 (Refornul ated) at 6:22-8:23, 9:4-22; DWP-5; DWP-6;
DWP-7). LADWP's energy deliveries to the |1 SO and PX under
the DOE Orders all occurred on | SO certification days.
(DWP-4R, DWP-6; DWP-7)

M D Position: It was MID management’s view that during the time period when
the DOE Orders were in effect (Dec. 14, 2000 through Feb. 6, 2001), all transactions
MID made into the SO markets were made pursuant to the DOE Orders. (MID-2 at
4:12-8:16, MID-7 to MID-11; MID-12 at 2:27-12:5). Further, neither the ISO’s nor Trial
Staff’s criteria were disseminated among Market Participants as to give them notice that
the DOE Orders would be administered through those criteria. (MID-2 at 4:12-7:18,
MID-7 to MID-10; MID-12 at 5:13-9:12, MID-13 to MID-17).

NCPA Position: NCPA nmade only one sale on a
non-certification day. NCPA nmade that sale pursuant to its
obl i gation under the DCE orders, even though NCPA's own
resources were extrenely limted and neither the | SO nor
PGE was creditworthy. (NCP-4 at 2:10-17, NCP-1 at 4:1-12).
NCPA's sale on that day, January 11, was at prices bel ow the
MMCP estimates provided by the CAISO (NCP-4 at 2:18-20)

Pasadena Position: Pasadena believes that sales on both
certification days and non-certification days constitute
sal es pursuant to the DCE orders. This was the nost
practicable response by a small utility |ike Pasadena. PAS-
4 at 3-6; PAS-5. Pasadena would have found it difficult to
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wait until the last mnute for an | SO request for power.
PAS-4 at 5:1-6.

Pi nnacl e West Posi ti on:

Port! and Position: Per stipulation (being finalized),
all of Portland s transactions being clainmed were conduct ed
on certification days. Therefore, Portland takes no
position on this issue.

PPL Position: Al of PPL's sales during the period the
DOE Oders were in effect were nade on DCE certification
days. (PPL-10).

PS Col orado Position: PS Col orado contends that all OOM
transacti ons between PS Col orado and the CAI SO during the
period when the DCE orders were in effect (Decenber 14, 2000
t hrough February 7, 2001) were conducted pursuant to Section
202(c) of the Federal Power Act. (PSC-1 at 4:7-17). PS
Col orado believes that serious credit concerns existed
t hroughout the refund period, and that out-of-market sales
woul d not have been nmade absent the DOE orders. Such
financially volatile conditions warrant the assunption that
all transactions during the period when the DOE orders were
in effect were nmade pursuant to Section 202(c) of the FPA
(PSC-1 at 6:4-7).

Southern Cities Position:

SMUD Position: SMJD neets this criterion and takes no
position at this tinme regarding whether this criteria nust
be satisfied in order to qualify as a 202(c) transacti on.
(SMD-1 at 6:1-5; SMD-9 at 3:13-16).

SW MAD Position: COWR SWP sal es occurred on | SO
certification days pursuant to the DCE Order. (SWC1 at
15:2-6; SWC-4, Schedules F and Q).

Staff Position:. The DCE Orders covered only
transacti ons which took place on those days for which the
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SO certified to DOE that it anticipated an inadequate
supply of electricity. (S1 at 14:13-15:13). Following is a
list of entities and cl ainmed transacti ons on non-1| SO
certification days that were not pursuant to the DOE Orders:

1) M D - Decenber 14, 15, 18, 19, 2000 and January 7,
8, 10, 11, 14 and 15, 2001. (S-33 at 17:12-17).

2)  NCPA - January 11, 2001. (S-33 at 18:11-14).

3) SMUD - Decenber 20, 2000 HE 1-3 and January 16,
2001 HE 1-12. (S-33 at 21:12-22:9; S-66).

4) Ri verside - January 3-8, 2001. (S 33 at
29:18-30:5; S-56).

5) Pasadena - January 5-8, 10-11, 13-16, 2001. (S 33
at 33:15-34:4).

6) Pi nnacl e - January 16, 2001 HE 7. (S 33 at
50: 6- 15) .

7) Portl and General - Decenber 14 through 20, 2001 HE
5. (S-33 at 51:19-52:19).

8) PSC of Col orado - January 15, 2001. (S-33 at
59: 10-17).

9) Bur bank - Decenber 15 through 20, 2000 HE 5,
Decenber 29 through January 1, 3-8, and 10-11 and 13-16, HE
12. (S-33 at 64:2-10).

10) dendale - Decenber 15 through 20, 2000 HE 5,
Decenber 29 through January 1, 3-8, and 10-11 and 13-16, HE
12. (S-33 at 65:20-67:7)
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11) Coral - Decenber 14, 2000 (S-33 at 67:8-69:5).
Staff did not address Decenber 13, 2000 in its rebuttal
testi nony because Coral did not nake a claimfor
transactions on this date in its prefiled testinony.

°p¢  “DOE Order” Reference

SO Position: In order to distinguish sales made pursuant to the DOE Orders from sales
made for other reasons, the SO relied on notations made on the OOM sheets by I SO operations
personnel. These notations were made when a supplier explicitly indicated that Energy was
being provided pursuant to the DOE Orders, or when 1SO operations personnel contacted
suppliers requesting that they deliver the Energy they stated was available as "excess" Energy
pursuant to the DOE Order. Thus, the |SO adopted a neutral standard, and entities that wished to
make clear their intentions could do so, and did so. Additionally, one supplier provided the ISO
with anumber of transcripts of conversations between operators for the supplier and the |SO
demonstrating that the sales discussed were made pursuant to 202(c), although the 1ISO's OOM
sheets did not identify those sales as 202(c) sales. (1SO-10 at 9:5-12:17, 13:5-10; 1SO-21 at
14:12-16:9, 17:1-22:9, 21:13-22:19)

California Parties Position:

BPA Position: BPA does not believe it is a prerequisite
for the 1SOto record a transaction inits OOMIlog as a
202(c) transaction in order for the transaction to qualify
as a 202(c) transaction. (BPA-1 at 10:2-13:7).

Bur bank Position: Burbank disagrees with the 1SO s
criteria for determ ning which sales were nmade pursuant to
the DOE Orders. The |1SO has admtted that it did not ask all
sellers whether the sale was pursuant to the DCE Orders.

Mor eover, the |1SO has acknow edged sal es to be DCE sal es
W thout an OOM reference. Therefore, the 1SOs criteriais
flawed. (JBG 1 at 17:7-19:3; BUR 1 at 7:6-9:2).

Coral Position: Wthout conceding that this
consideration is relevant to the issues in this case, the
fact that the |1SO personnel did not note on the | SO s OOM
Sheet on Decenber 14, 2000 that Coral's sales to the |ISO on
t hat day were made pursuant to Section 202(c) is irrel evant
to whether Coral's sales to the 1SO on that day were in fact
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made pursuant to Section 202(c) given that the | SO did not
institute this "protocol"” until Decenber 20, 2000. (CP-1,
at 11:5-19; CP-2, at 28-32; CP-9, at 10).
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d endal e Position: G endal e disagrees with the |1SOs
criteria for determ ning which sales were nmade pursuant to
the DOE Orders. The |1 SO has admtted that it did not ask all
sellers whether the sale was pursuant to the DCE Orders.

Mor eover, the |1SO has acknow edged sal es to be DCE sal es
W thout an OOM reference. Therefore, the 1SOs criteria is
flawed. (JBG 1 at 17:7-19:3; GN1 at 8:1-11:13).

LADWP Position: In response to the |1SOs notices of
certification days, LADW notified the |1SO of the excess
energy it expected to have available on a certification day.
(DWP-1 (Refornulated) at 5:13-6:7; DWP-3; DWP-15 at 3:7-
4:12; DWP-16). LADWP's notices to the |1SO specifically
referenced the “DOE Orders”. (DWP-1 (Refornul ated) at 5: 13-
6:7; DW-3). LADW then negotiated transactions with the
SO to deliver energy to the 1SO on the certification days.
(DWP-1 (Refornul ated) at 4:16-18, 6:13-18, 8:11-22; DWP-4;
DWP-6). LADWP believes that the I SO represented to the
Secretary of Energy that many transactions were entered into
under the DOE Orders in addition to those specifically noted
by the 1SO as DCE sales on the | SOs OOM sheets. (DWP-15 at
4:13-12:8; DWP-17; DWP-18).

M D Position: It was MID management’s view that during the time period when
the DOE Orders were in effect (Dec. 14, 2000 through Feb. 6, 2001), all transactions
MID made into the SO markets were made pursuant to the DOE Orders. (MID-2 at
4:12-8:16, MID-7 to MID-11; MID-12 at 2:27-12:5). Further, neither the ISO’s nor Trial
Staff’s criteria were disseminated among Market Participants as to give them notice that
the DOE Orders would be administered through those criteria. (MID-2 at 4:12-7:18,
MID-7 to MID-10; MID-12 at 5:13-9:12, MID-13 to MID-17).

NCPA Position: NCPA's internal records, including
responses to the |1SO prior-day requests for energy and
di spatch notes, support NCPA's position that its sales were
made pursuant to the DCE orders. On each of the five days
on whi ch sales were made, NCPA was specifically contacted by
t el ephone to provide energy to the CAISO. At the tine of
the first request, on Decenber 20, NCPA staff nmade it clear
that they would only have energy to provide under the "new
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ruling fromDOE. " (NCP-1 at 3:15-4:23; NCP-4 at 3:8-25;
NCP-6 at 1).

Pasadena Position: Pasadena does not believe that sone
“reference” to DOE orders is a prerequisite for sales. The
| SO never requested Pasadena to provi de docunentation of DCE
sales. (PAS-4 at 6:18-20; PAS-4 at 3:14-17). Pasadena
believed that its record of sales to the 1SO would be its
docunent ati on of DCE sales. (PAS-4 at 6:21 - 7:2).

Pi nnacl e West Position. The Pinnacle Wst Conpanies
contend that it is arbitrary and illogical for the
California SO to | abel “202(c) transactions” only based on
real -time operators notations on the OOM sheets. (PNW1 at
5:21-22). Using notations on the OOM sheets as a basis for
I dentifying transactions entered into pursuant to the DCE
orders ignores the realities of real-tine trading. (PNW1 at
6: 6-8).

Portl and Position: Reference to the DOE orders was not
required, is not probative evidence, relies on incorrect and
I naccurate record keeping and is not the best evidence.
(PGE-1 at 4:4-17; PCGE-1 at 6:6-10:4; PGE-10; PGE-15 at
2:17-6:12; PCGE-15 at 8:4-11:2; PGE-18). Portland and the
| SO devel oped a witten process foll owed by periodic hourly
phone updates to i nplenent the DCE orders. (PGE-1 at
6: 6-7:20; PCGE-15 at 5:14-6:9; PCGE-3; PGE-4; PCGE-14).

Portl and records (PCE-2 Revised; PCGE-3 through PGE-9;
PCGE- 11; PGE-16), | SO OOM sheet captions listing the DOE
sales as "DOE" (conpilation in PGE21) and |1 SO reports to
DCE (conpilation in PGE-20 and PGE-21) are nore reliable
evi dence as to what constituted DOE transactions.

PPL Position: The | SO has admtted that all of its
transactions with PPL during the period the DOE Orders were
in effect (the sal es having been nade between Decenber 20,
2000 and January 9, 2001) were DCE sal es, even though sone
of those sales did not appear on SO 15 with a “DOE sal es”
notation. (PPL-9 at 4:5-5:19; PPL-14 at 1:18-2:14; PPL-15).
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PS Col orado Position: PS Col orado di sagrees with using
notations on the OOM sheets as a basis for identifying
transacti ons conducted pursuant to 202(c) of the Federal
Power Act. (PSC-1 at 7:1-4). The CAI SO operators woul d not
necessarily know what PS Col orado’s understandi ng or intent
was in making the sales - i.e., to conmply with Section
202(c) of the FPA. (PSC-1 at 7:4-6). Moreover, it does not
appear that the CAI SO applied consistent practices in
conpl eting the OOM sheets.

Southern Cities Position

SMUD Position: Transactions are not required to satisfy
this criterion to qualify as a 202(c) transaction. During
the period at issue in this proceedi ng, there was neither
need nor opportunity for the SO to maintain such extensive
records, and the |1SOs position that such notations are
required is contrary to its own actions during this period.
(SMD-1 at 23:8-24:11; SVWD- 3, paragraphs 4-7).
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SWO MAD Position: The 1SO s reliance on its OOM sheet
notations (SWC-1 at 10:17-22; SWC-6 at 15), ignores the fact
that the 1SO sinply did not make such notations for sales
within the 1 SO Control Area, including sales requested and
di spatched electronically. (SWC1 at 11-14; SWC-8 at
14:17-20). There was no ISO criteria for docunentation of
DCE Order transactions, (SWC-1 at 11-12), including any
criteria requiring a notation for DOE Order transactions.

Staff Position: A "DOE Order" notation on the OOM sheet
was not required in order for a transaction to be considered
as havi ng been conducted pursuant to the DOE Orders. (S-1 at
12:16-13: 3).

15 Market or Non-Market Transactions

| SO Position: Only those sales made outside of the 1SO's markets are eligible for
designation as 202(c) transactions, for the reasons set forth in the testimony of Linda Patterson
on behalf of the Commission Trial Staff. Additionally, sales of Ancillary Services should not be
eligible for designation as 202(c) transactions because the DOE Orders explicitly refer to an
obligation by suppliersto delivery "electric energy” when requested by the 1SO. (1SO-21 at
5:14-16; 11:1-22)

California Parties Position:

BPA Posi tion: BPA does not believe that Section 202(c)
transactions are limted to real-tine OOMtransactions.
(BPA-1 at 2:19-3:17; BPA-1 at 4:17-6:18) Bids into the | SO
Suppl enental energy market or other |1SO structured narkets
can qualify as Section 202(c) transactions. (BPA-1 at 7:5-
8:5; BPA-5 at 2:12-7:17).

Bur bank Position: Burbank believes that its sal es of
ancillary services and energy into the 1SO s markets, during
the period when the DCE Orders were in effect, were nade
pursuant to the DCE Orders. In its representations to
suppliers and the DOE during the refund period, the |ISO
I ndicated that it intended to call on suppliers to bid into
the 1 SO markets. (JBG 9 at 13:1-7, 5:1-8:19). In response
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to the SO s representations and because of the |ack of a
criteria for conplying with the DOE Orders, Burbank conpli ed
with the DOE Orders by nmaking sales into the |1SO markets.
(JBG9 at 8:15-9:15, JBG 1 at 7:18-17:6) Burbank only nmade
sales to the |1 SO because the DOE Orders required it to.
(JBG 9 at 9:17-10:12).
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Coral Position: Wthout conceding the rel evance of this
consideration, all of Coral's sales nade to the |SO during
the refund period were non-narket OOMtransactions.

G endal e Position: dendale believes its sales of
ancillary services and energy into the 1SOs markets, during
the period when the DOE Orders were in effect, were nmade
pursuant to the DCE Orders. In its representations to
suppliers and the DOE during the refund period, the |ISO
i ndicated that it intended to call on suppliers to bid into
the I SO markets. (JBG 9 at 13:1-7, 5:1-8:19). In response
to the I SOs representations and because of the |ack of a
criteria for conplying with the DOE Orders, d endale
conplied with the DOE Orders by naking sales into the |1SO
markets. (JBG 9 at 8:15-9:15, JBG 1 at 7:18-17:6, G.N-1 at
7:4-7:18). dendale only nade sales to the | SO because the
DOE Orders required it to. (JBG9 at 9:17-10: 12)

LADWP Position. LADW and the |ISO negotiated sales for
the delivery of energy to the 1SO on | SO certification days.
(DWP-1 (Refornul ated) at 6:8-21, 8:9-23; DWP-4R, DWP-6).
Al'so in response to the | SO s advanced notices of
certification of operating days under the DOE Orders, LADWP
sol d energy under the DCE Orders through the PX to nake
resources avail able on a day-ahead basis to | oad served by
the 1SO (DWP-1 (Refornulated) at 9:1-10:9; DWP-5; DWP-7).

M D Position: It was MID management’s view that during the time period when
the DOE Orders were in effect (Dec. 14, 2000 through Feb. 6, 2001), all transactions
MID made into the SO markets were made pursuant to the DOE Orders. (MID-2 at
4:12-8:16, MID-7 to MID-11; MID-12 at 2:27-12:5). Further, neither the ISO’s nor Tridl
Staff’s criteria were disseminated among Market Participants as to give them notice that
the DOE Orders would be administered through those criteria. (MID-2 at 4:12-7:18,
MID-7 to MID-10; MID-12 at 5:13-9:12, MID-13 to MID-17).

NCPA Position: The sales at issue were not bid into the
CAl SO mar ket but rather were nade after NCPA was requested
by phone to provide energy to the CAISO (NCP-1 at 4:13-16;
NCP-4 at 2:10).
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102 Pasadena Position.: Pasadena believes that selling into
the 1SOs markets is a valid response to the DCE orders.
(PAS- 1A at 13; PAS-4 at 5-8; PAS-5). This was the nost

practical nmeans of conpliance for Pasadena. (PAS-4 at 5:1-
6) .
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Pi nnacl e West Posi ti on:

Portl and Position: Al of Portland s sales were
"non- mar ket" transactions (PCGE-15 at 6:20-21 and PGE-21).
O herwi se Portl and takes no position on this issue.

PPL Position: Al of PPL’s sales were “non-market”
transactions, and PPL ot herwi se takes no position on this
| Ssue.

PS Col orado Positi on:

Southern G ties Position: The | abel "conducted pursuant
to Section 202(c)" should extend to proactive sal es nade by
"Attachnment A" entities on ISO certification days, even if
t hese sales are not "non-market" sales under FERC Staff's
definition. (SOC2(1) at 5:1-16, SOC-5 at 2:20-23, 3:1-11,
SOC-8(R) at 3:1-19). At the very |east, "over-scheduling"
sal es, which were necessitated by |1 SO scheduling
constraints, should be considered 202(c) transacti ons.
(SCC-8(R) at 4:7-23, 5:1-23, 6:1-23, 7:1-13).

SMUD Position: SMJD neets this criterion and takes no
position at this tine
regardi ng whether this criterion nmust be satisfied in order
to qualify as a 202(c) transaction. SMJDs sal es
transacti ons were “non-market” transactions because they did
not result from SMJD bidding into one of the structured
| SOs structured markets. This is due to SMJDs particul ar
contractual arrangenent with the 1SO and P&E. (SMD-9 at
3:17-4:12; SMD-9 at 3:17-5:2; SMD 10).

SWC/ MAD Posi tion: The | SO never infornmed CDWR
individually or in the Peak Day conference calls initiated
by the 1SO that the |1 SO would not treat sales through the
| SO s markets as DOE Order sales. (SWC-8 at 6:21-25) The
| SO through its generation dispatcher and the Automatic
D spatch System requested and arranged DOE O der
transactions with COWR/ SWP, which included: (A
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Qut - of - Market and Qut - of - Sequence transactions that did not
use the SO s markets (SWC-1 at 14; SWC-4, Schedule L), and
(B) transactions through the | SO s Hour-Ahead Ancillary

Servi ces market and Suppl enental - Energy market. (SWC-1 at
12: 11-20; SWC-8 at 12:7-26,13:1-11). The 1SO did not inform
CDWR that it woul d exclude market transactions from sal es
under the DCE Order.
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Staff Position: In order for a transaction to have been
eligible for designation as a "DCE transaction," it mnust
have been requested by the 1SO in advance and there nust
have been an agreenent on rates and terns or a referral to
FERC. No evidence has been shown that the | SO requested
entities to bid into the 1SOs formal markets after the |1SO
had received notification fromthe entities as to their
avai | abl e excess generation. Mbreover, prior agreenment on
rates is not characteristic of the California |I SO operated
mar kets, but is characteristic of OOM purchases. For these
reasons, the Staff concluded that transactions in the OOM
mar ket or "non-market" transactions were the only type of
transactions that were contenplated by the DOE Orders. (S-1
at 12:22-17:20; S 11; S-17). Wth respect to Uninstructed
| mbal ance Energy, it is the Staff's position that it does
not qualify as a DOE transaction because it was not at the
| SO s request.

Transactions by the following entities were not
consi dered DCE transactions based on Staff's anal ysis:

1) M D - The sal es shown on Exhibits MD-4 and MD-6
are sales to the | SO nade through M D bidding into the SO s
energy and Ancillary Services markets and not from specific
requests fromthe SO for MD s excess avail abl e energy.
MD-5 reflects Uninstructed I nbal ance Energy transacti ons.
(S-33 at 13:9-17:19; S 19; S 20; S 35; S 45 through 51).

2) NCPA - Failed to provide supporting evidence that
transactions for Decenber 23, 2000 and January 16, 2001 were
“non-market" transactions. (S 33 at 17:21-21:9; S 37).

3) SMUD - It's unclear whether the "Mini Surplus”
sales reflected on SMD-5 were provided pursuant to the DOCE
Orders. Also the Uninstructed | nbal ance Energy transactions
on SMD-5 do not qualify as DCE transactions. (S 33 at
21:11-25:24; S-55; and S-83 through S-86).

4) Cities of Anaheimand Riverside - Except for HE 13
on Decenber 21, all energy sold by Anaheimto the | SO was
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Uni nstructed | nbal ance Energy. All of Riverside's clained
transacti ons were Uninstructed Energy. (S-33 at 26:20-32: 3;
S-53 through S-55).

5) Pasadena - Pasadena bid all available capacity and
energy fromits GIs into the ISOs Ancillary Services
Market. (S-33 at 32:4-34:10; S-58).

6) BPA - The sal es BPA nade into the Suppl enent al
Ener gy market constitute market transactions and not DOE
transactions. (S-33 at 34:12-41:10; S-38; S 59).

7) LADWP - The transactions LADW made with the PX
are not considered DOE transacti ons because the DCE Orders
only addressed services requested by the 1SO (S 33 at
41:11-49:11; S-60 through S-65).

8) Pi nnacl e - The transaction on Decenber 22, HE 21
was a sal e of Supplenental Energy into the real tinme nmarket.
(S-33 at 49:12-50:5).

9) PS Colorado - It is unclear whether the
transactions on January 17 on PSC-2 were Uninstructed
Energy. (S-33 at 59:18-62:11; S-55; S-77 and S-78).

10) Cities of Burbank and d endale - None of the sales
these entities claimqualify as DOE transacti ons because
they were market transactions. (S-33 at 62:13-67:7; S 37;
S-79 through S-81).

11) State Water Contractors and Metropolitan Water
District - Based on the evidence presented, it appears that
the CDWR sal es are market transactions. (S-33 at 69:6-71:5;
S-82).

16  E-516, Emergency Service Agreement , or Interconnected Control Area
Operating Agreement

| SO Position: Sales made during the period in which the DOE Orders were in effect by
entities listed in 1SO Operating Procedure E-516 were made pursuant to that Procedure rather
than Section 202(c). Sales made by LADWP during the period in which the DOE Orders were in
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effect were made pursuant to Schedule 13 of the Interconnected Control Area Operating
Agreement rather than Section 202(c). (1SO-21 at 17:1-19:19)

California Parties Position:
BPA Posi ti on:

Bur bank Position: Burbank takes no position on this
| Ssue.

Coral Position: Wthout conceding its relevance, this
consideration is not applicable to Coral because Coral is
an out-of-state seller.

d endal e Position: dendal e takes no position on this
| ssue.

LADWP Position:. By Decenber 2000, LADWP was seriously
concerned about the | SOs creditworthiness so that, when the
DCE Orders were issued, LADWP sought financial protection by
selling energy to the | SO pursuant to the orders. (DW-1
(Reformul ated) at 3:10-4:7, 8:9-9:23). 1In response to the
| SOs notices of certification days, LADW notified the | SO
of the excess energy it expected to have avail able on the
certification day. (DW-1 (Reformul ated) at 5:13-6:7; DWP-3;
DWP- 15 at 3:1-4:12; DWP-16). LADW's notices to the I SO
specifically referenced the “DOE Orders”. (DWr-1
(Reformul ated) at 5:13-6:7; DW-3). LADW then negoti at ed
transactions with the 1SOto sell energy to the 1SO on the
certification days, and those sal es occurred on the
certification days. (DW-4R, DWP-6). Schedule 13 of LADWP’s
I nterconnected Control Area Operating Agreenent with the |1SO
does not give the 1SO the authority to require LADW to sell
energy to the I SO

M D Position: The 1SO’s Operating Procedure E-516 is irrelevant as to whether
sales MID made to Pacific Gas and Electric Company (“PG&E”) that PG& E presumably
made available to the I SO qualify as DOE transactions - all sales MID made from Dec.
14, 2000 through Feb. 6, 2001 were made pursuant to the DOE Orders. (MID-2 at
4:6-11; 8:17-9:2; MID-7 to MID-11, MID-12 at 12:6-14:15; MID-18 to MID-19).
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132 NCPA Position: E-516 and the Energency Service
Agreenment did not require NCPA to nmake any sales to the
CAISO. (NCP-4 at 3:1-7; NCP-5 at 1; NCP-7 at 3:18-5:15,
NCP-1 at 4:24-28). NCPA nade these sales pursuant to the
DCE orders, in spite of scarce resources and
credi tworthiness issues. NCPA would not have nmade these
sal es absent the DCE order. (NCP-1 at 3:1-5:4; NCP-4 at
2:12-17, 3:1-25). At the time of the first request, on
Decenber 20, NCPA staff made it clear that they would only
have energy to provide under the "new ruling from DCE. "
(NCP-6 at 1; NCP-4 at 3:8-25) Qher internal records show
NCPA' s under standi ng that subsequent sales were al so under
the DOE order. (NCP-2).

133. Pasadena Position: Pasadena takes no position on this
| ssue.
134, Pi nnacl e West Positi on:
135 Port! and Position: No position.
i36 PPL Position: No position.
igz PS Col orado Positi on:
138 Sout hern G ties Position
139. SMUD Position: SMJDs sal es of spot market energy to the

| SO during the

peri od Decenber 20, 2000 through January 19, 2001 were not
conduct ed under |1SO Operating Procedure E-516 or an

Enmer gency Services Agreenent and, therefore, satisfy this
criteria. SMJDs relevant sales to the |1 SO were conduct ed
pursuant to a Restated Interim Agreenent between P&E, the
SO and SMID (“RIA"). The RIAis a three-party arrangenent
that allows SMUD to sell directly to the 1SO  Thus, SMJDs
sales to the SO under the RI A were conducted under FPA
Section 202(c). SMJD takes no position at this tine
regardi ng whether this criteria nust be satisfied in order
to qualify as a 202(c) transaction. (SMD-9 at 3:23-5:2;
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7:6-8:6; SVD-10; SMD-12).
SWC/ MAD Position: No position.

Staff Position: Based on the 1SO s representation that
there is no obligation under E-516 to provi de excess energy
to the SO Staff concluded that a sale of excess generation
under E-516/ESA may qualify as a DOE transaction if all of
Staff's other criteria are net. Al so, based upon the
evi dence presented, it does not appear that LADW which is
governed by the | CAOA was al ready obligated to provide
excess generation. (S-33 at 8:4-10:6).

0.7 PGA

| SO Position: Entities that have signed a PGA have an obligation during system
emergencies to provide energy in response to 1SO dispatch instructions. Therefore, the SO had
no need to use the DOE Order mechanism to obtain excess energy from such entities. (1SO-21 at
20:1-21:11)

California Parties Position:
BPA Posi ti on:

Bur bank Position: Burbank takes no position on this
| Ssue.

Coral Position: Wthout conceding its relevance, this
consideration is not applicable to Coral because Coral is an
out-of-state seller.

d endal e Position: dendal e takes no position on this
| ssue.

LADWP Posi tion:

M D Position: It was MID management’s view that during the time period when
the DOE Orders were in effect (Dec. 14, 2000 through Feb. 6, 2001), all transactions
MID made into the SO markets were made pursuant to the DOE Orders. (MID-2 at
4:12-8:16, MID-7 to MID-11; MID-12 at 2:27-12:5). Further, neither the ISO’s nor Trial
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Staff’s criteria were disseminated among Market Participants as to give them notice that
the DOE Orders would be administered through those criteria. (MID-2 at 4:12-7:18,
MID-7 to MID-10; MID-12 at 5:13-9:12, MID-13 to MID-17).

NCPA Position: NCPA' s sales were nmade from non- PGA
units. (NCP-1 at 1:14-16).

Pasadena Position: The existence of a PGA is
irrelevant. The |1SO provided no evidence that it ever
I ssued a dispatch order to Pasadena under its tariff whereas
the 1SO did identify Pasadena on Attachment A

Pi nnacl e West Position:

Port! and Position: No position.

PPL Position: No position.

PS Col orado Positi on:

Southern G ties Position:

SMUD Posi ti on:

SW MAD Position: The PGA between CDWR and the SO is
irrelevant to the sales identified on SWC 4, Schedules F
and G The DCE Order included CDWR on Attachnent A, and the
| SO expressly requested the energy identified on SWC 4,
Schedules F and G from CDWR under the DOE Orders. (SWC-8 at
11: 11-12: 2)

Staff Position. Based upon the evidence presented,

Staff did not take the position that the entities covered by

a PGA were precluded from providi ng energy under the DCE
Orders. (S-33 at 10:3-11:11; S-34 and S-44).

8. Other Sdllersin Control Area

SO Position: The energy provided to the 1SO by the City of Riverside during the period
covered by the DOE Orders was uninstructed energy, and because the | SO had no way of



163.

164.

165.

166.

167.

168.

169.

170.

171.

172.

173.

174.

175.

-34-

Docket No. EL00-95-045
and EL00-98-042

knowing what Riverside's intentions were when it provided this energy, it should not be
considered as provided pursuant to Section 202(c). (1SO-21 at 22:11-23:6)

California Parties Position:
BPA Posi ti on:

Bur bank Position: Burbank takes no position on this
| Ssue.

Coral Position: Wthout conceding its relevance, this
consideration is not applicable to Coral because Coral is an
out-of-state seller.

d endal e Position: dendal e takes no position on this
| ssue.

LADWP Posi tion:

M D Position: It was MID management’s view that during the time period when
the DOE Orders were in effect (Dec. 14, 2000 through Feb. 6, 2001), all transactions
MID made into the SO markets were made pursuant to the DOE Orders. (MID-2 at
4:12-8:16, MID-7 to MID-11; MID-12 at 2:27-12:5). Further, neither the ISO’s nor Trial
Staff’s criteria were disseminated among Market Participants as to give them notice that
the DOE Orders would be administered through those criteria. (MID-2 at 4:12-7:18,
MID-7 to MID-10; MID-12 at 5:13-9:12, MID-13 to MID-17).

NCPA Posi ti on:

Pasadena Position. Pasadena takes no position on this
| ssue.

Pi nnacl e West Positi on:
Portl and Position: No position.
PPL Position: No position.

PS Col orado Positi on:
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176 Southern G ties Position:

'177 SMUD Posi ti on:

178 SWZ MAD Posi tion: No position.

179 Staff Position:

i80. 0.1  $64 or Lesson January 9, 2001

181 SO Position: For sales made on certification day January 9, 2001, the price demanded for

these sales must have been at or below $64/MWh in order to qualify as a sale made pursuant to
Section 202 (c). (ISO-21 at 5:17-18)

182. California Parties Position:
183 BPA Posi ti on:
i84. Bur bank Position: Burbank disagrees with both the |SOs

(JBG1 at 17:7-19:3;, BUR-1 at 7:6-9:2) and FERC Staff’s
(JBG 9 at 3:1-12:20) criteria for determ ning which sal es
were made pursuant to the DOE Orders. Burbank nmade sal es
into the 1SOs markets during the period covered by the
January 5'" DOE Order for anounts in excess of $64 and the
| SO accept ed Bur bank’s mar ket bids and gave no

communi cations to the contrary.

185 Coral Position: Wthout conceding its relevance, this
consideration is not applicable to Coral because Coral nade
no sales to the 1 SO on January 9, 2001.

186. d endal e Position: G endal e disagrees with both the
ISOs (JBG 1 at 17:7-19:3; GN1 at 8:1-11:13) and FERC
Staff’s (JBG 9 at 3:1-12:20) criteria for determ ning which
sal es were nade pursuant to the DOE Orders. d endal e nade
sales into the 1 SOs markets during the period covered by
t he January 5'" DOE Order for anpunts in excess of $64 and
the |1 SO accepted d endal e’s market bids and gave no
comruni cations to the contrary.
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LADWP Posi tion:

M DPosition: Amendment No. 3 of the DOE Orders did not place a $64/MWH
price cap for transactions on January 9, 2001 - the 1SO agreed to those prices. (MID-12
at 11:14-12:5). Further, neither the ISO’s nor Trial Staff’s criteria were disseminated
among Market Participants as to give them notice that the DOE Orders would be
administered through those criteria. (MID-2 at 4:12-7:18, MID-7 to MID-10; MID-12 at
5:13-9:12, MID-13 to MID-17).

NCPA Position: NCPA had no DCE sal es on January 9,
2001. (NCP-1 at 2:8-11).

Pasadena Position: Pasadena nmade sales into the | SOs
markets on January 9 and ot her so-called “$64 days,” but the
| SO accept ed Pasadena’s nmarket bids and gave no
comruni cations to the contrary. PAS-4 at 4:19-23; PAS-4 at
6: 6- 20; PAS-5.

Pi nnacl e West Posi ti on:

Port ! and Positi on: Per stipulation (being finalized), Portland has no
transactions being claimed as DOE transactions on January 9, 2001.

PPL Position: PPL’'s power sales to the 1SO for delivery
on January 9'" were designated by PPL as DCE Sal es,
understood by the parties to be DOE sal es, and have been
admtted by the 1SO to be DOE sales. (PPL-14 at 3:8-18; PPL-
15, passim PPL-17). PPL and the 1SO could not, on January
9, 2001, agree to a price for these sales of $64 or |ess
because $64 was wel |l bel ow the market price, and thus agreed
to defer the issue for |ater Comm ssion determ nation under
procedures allow ng the Conm ssion to decide the rate issue
If the parties cannot agree. (PPL-14 at 3:23-4:10; PPL-17).
On January 11, 2001, the Secretary of Energy issued an order
stating he was “elimnating the condition of service,
prescribed in the January 5, 2001, anendnent to the Decenber
14, 2000, energency order, that the rate the California | SO
can agree to under any arrangenent nmade between the entities
subject to this order and the California | SO cannot exceed



194
195

196

197.

198.

-37-

Docket No. EL00-95-045
and EL00-98-042

$64 per nmegawatt hour in order to allow maximum flexibility
under the current circunstances.” (Joint Exhibit __ [January
11, 2001 DCE Order] at 3 n.2) Since the January 9, 2001

sal es were an “arrangenent nmade between [an] entit[y]

subject to this order [i.e., PPL] and the California I SO~
the parties were now free under the plain | anguage of the
January 11, 2001 DOE Order to agree on a price for those

sal es that was above $64 per negawatt hour, and thereafter
did so. (PPL-14 at 4:11-6:10). (The agreed price was wel |
bel ow the MMCP that the California I SO has cal cul ated for
the relevant hours.) The CAlI SO has acknow edged that this
was a final resolution of the issue. (PPL-15 at 13 (PPL-I1SO
9)). At no tine did any party ever state or indicate in any
way that these sales, which had now been agreed to as
contenpl ated by Section 202(c) and 10 C. F. R § 205. 3760, were
no | onger DOE sal es, and once the rate for the sal es was
agreed to, there was no need to refer themto the

Conmmi ssi on.

PS Col orado Position:
Sout hern G ties Position:

SMUD Position: This criterion should not apply to
transactions, |ike SMJDs sal es of spot market energy to the
| SO on January 9, 2001, where the 1SO agreed to rates for
such sales in excess of the $64/ MW rate ceiling established
by the DOE Order. (SMD-9 at 10: 3-13:9).

SWC MAD Position: The DOE Order nmandated transactions
requested by the 1SO on January 9, 2001, regardl ess of
whet her the price exceeded $64/ M. Since the O der nade
power available to the | SO w thout regard to agreenent on
price, price is not a criterion for transactions under the
DOE Order. (SWC-8 at 17-18).

Staff Position: According to Arendnent No. 3 issued
January 5, 2001, "the California | SO cannot agree to a rate
above $64 per nmegawatt hour." The Anendnent further provi ded
that "[i]f a rate at or bel ow $64 coul d not be agreed to by
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the parties, then the requested energy and service wl|l
nevert hel ess be provided and the rate issue will be referred
to FERC." No such referrals have been made. (S-1 at 8: 3-13;
S-1at 13:2-3; S-6; S 33 at 17:21-18:12). The follow ng
entities had sales on January 9 where the price for those
sal es was in excess of $64/ MW - MD (S-33 at 17:17-19);

Ri verside (S-33 at 29:18-30:13); Pasadena (S-33 at 34:1-3);
Portl and General (S-33 at 54:4-55:15); PPL Montana (S-33 at
58:1-59:4), Burbank and dendale (S-33 at 64:2-13 and S- 33
at 67:1-3); and CDWR (S-33 at 70:11-71:5).

2. Which specific sales were conducted pursuant to Section 202(c) of the Federal
Power Act?

SO Position: The 1SO set forth the sales it considers to have been made pursuant to
Section 202(c) in Exhibit No. ISO-15. Additionally, one supplier provided the ISO with a
number of transcripts of conversations between operators for the supplier and the ISO
demonstrating that the sales discussed were made pursuant to 202(c), although the 1SO's OOM
sheets did not identify those sales as 202(c) sales. (1SO-15; 1SO-21 at 16:11-21)

California Parties Position:

BPA Position: BPA does not agree with the Staff’s or
| SOs criteria for identifying 202(c) transactions. (BPA-5
at 1:30-7:17). BPA made excess power sales in a variety of
ways that was consistent with the DOE order and fit within
the planning and | oad serving limtations that existed for
BPA at that tinme. (BPA-1 at 5:7- 6:11 and BPA-5 at 5: 13-
5:23). The excess power provided to the |ISO pursuant to
Section 202(c) is identified in BPA-2. (BPA-1 at 4:18-5:2
and BPA-2).

Bur bank Position: Burbank made sal es of energy and
ancillary services into the |1 SOs narket pursuant to the
applicable DOE Orders on each day from Decenber 14, 2000
t hrough February 3, 2001. (BUR-1 at 6:1-7:4; 9:4-11; BUR 2).

Coral Position: Al of Coral's sales to the I SO on
Decenber 14, 2000 were nmade pursuant to Section 202(c) of
t he Federal Power Act. (CP-1, at 10:5-18; CP-12; CP-16).
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d endal e Position: dendal e made sal es of energy and
ancillary services into the | SOs market pursuant to the
applicable DOE Orders on each day from Decenber 14, 2000
t hrough February 6, 2001. (G.N-1 at 3:11-4:15, 7:6-18,
11:15-12:3; GLN-3).

LADWP Position. LADWP sold excess energy under three
categories of transactions pursuant to Section 202(c) of the
Federal Power Act: (1) energy transactions entered into with
the |1 SO outside of the |1 SOs single-price auction markets on
certain 1SOcertified DCE days (DWP-1 (Reformul ated) at 3: 8-
6:21, DWP-2, DW-3, & DWP-4R); (2) energy transactions
entered into wth the | SO outside of the single-price
auction markets in response to the | SO s advanced notice of
certification of an operating day under the DOE orders (DWP-
1 (Refornul ated) at 6:22-8:23, DWP-5, & DWP-6); and (3)
energy transactions entered into with the PX to nake
resources avail able on a day-ahead basis to | oad served by
the 1SO in response to the | SO s advanced notices of
certification of operating days under the DOE orders (DWP-1
(Reformul ated) at 9:1-10:9, DW-5, and DWP-7).

M DPosition: MID lists its sales made to the SO pursuant to the DOE Ordersin
Ex. Nos. MID-3, MID-4, MID-5 and MID-6. These spreadsheets do not include spot
market sales of energy to Pacific Gas and Electric Company (“PG&E”), which MID
believes PG& E subsequently made available to the I SO, and which MID believes were
also made pursuant to the DOE Orders. (MID-2 at 3:21-4:11).

NCPA Position: NCPA made five sales pursuant to Section
202(c). (NCP-1 at 2:8-11).

Pasadena Position: Pasadena’s DOE sales are itemzed in
PAS- 5.

Pi nnacl e West Position. The Pinnacle Wst Conpanies
contend that all transactions between Arizona Public Service
Conmpany and the CAI SO during the tinme period when the DOE
orders were in effect and when the CAI SO provi ded
certification to the DOE stating that it had been unable to
acqui re adequate supplies of electricity in the market were
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conduct ed pursuant to Section 202(c) of the Federal Power
Act. (PNW1 at 3:16-21; Revised PNW2).

Portl and Position: The transactions on PGE-2 Revi sed
and PGE-21 are DOCE sales. Also see PGE-17; PGE-19; PGE-22.

PPL Position: Each transaction entered into between PPL
and the CAlI SO after Decenber 14, 2000 was, as the CAlI SO has
adm tted, conducted pursuant to Section 202(c), including
sales for delivery on January 9, 2001 that were settled at a
price above $64. (PPL-9 at 2:11-4:14; PPL-10; PPL-14 at
1:19-6:23; PPL-15; PPL-16; PPL-17).

PS Col orado Position: PS Col orado contends that all OOM
transacti ons between PS Col orado and the CAI SO during the
period when the DCE orders were in effect (Decenber 14, 2000
t hrough February 7, 2001) were conducted pursuant to Section
202(c) of the Federal Power Act. (PSC-1 at 4:7-17, PSC- 2).

Southern G ties Position: Due to the scheduling
constraints identified in SOC-8, all of the energy sal es
made by Anahei mand Riverside on the |1SO certification days
wer e conducted through over-scheduling and all shoul d be
consi dered 202(c) transactions. (SOC-6, SOC-8(R) at 4:9-23,
5:1-2, 7:1-13, SCC-9 ).

SMUD Position: Al spot market energy sal es made by
SMJD to the 1 SO during the period Decenber 20, 2000 through
January 19, 2001 on ISO certification days were conducted
pursuant to Section 202(c) of the Federal Power Act. SMJD s
sal es volunes that were nmade during this period under FPA
Section 202(c) total 8,251 MMh. SMD-9 at 3:13-15; SMD-9 at
9:4-16; SMD-11 at 18.

SW MAD Position: CDWR, on behalf of SWP, sold capacity
and energy to the |1SO pursuant to the DOE Order issued under
section 202(c). (SWC-1 at 9:8-18; SW--4, Schedules F and Q.

Staff Position:. Wth the exception of the transactions
on January 9, 2001 where the price exceeded $64/ MM, the
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Staff agrees with the SO that the transactions identified
on 1SO- 15 were DCE transactions. Based on the evidence
presented , the Staff disagrees that entities covered by the
P&GA, | CAOA, ESA and/or E-516 were precluded from providing
energy under the DCE Orders. (S 1 and S-33).



