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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

{18 C.F.R. Tart 250]

Before Commissioners: Martin L. Aliday, Chairman:
Charles A. Trabandt, Elizabeth Anne Moler,
Jerry J. Lancdon and Branko Terzic.

Inguiry into Alleged Anti-
competitive Practices Related
to Marketing Affiliates of
Interstate Pipelines

Locket No. RM87-5-006

FUSYRIS

et Yt Von? Vat®

ORDER NO. 497-B
ORDER EXTENDING SUNSET DATE

{Issued December 13, 1990)

T. INTRODUCTION

The Federal Energy Regnlatory Commission (Commission) is
extending the sunset date of Order No. 497's 1/ revorting
requirements for an additional year, from December 31, 1990 until
December 31, 1991,

II. PUBLIC_REPORTIWG BURDEN

This créer does not change the reporting burden in the finais
rule, us revised in Order No. 497-A, that already is in effect.
The order extends these reporting requirements and the sunset
provision for an additional vear. from December 31, 1990 tn
December 31, 1991. The Office of Management and Budget approved

the suporting requirements in the {inal rule on August 18, i988.

Tty Snw Allecod Antloorne L UL U TUR I
Markntlng Affll]ath of Intervtatn Piph]]ﬂﬁs, 53 Fed. Redqg.
22,139 (June 14, 1988), III FERC Stats, & Regs., § 30,820
(June 1, 1988): Order No. 497-A, 54 Fed. Reqg. 52,781 (Dec.
22, 1989); II1 FERC Stats. & Regs. § 30,868 (1989).
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This approvel is effective until March 31, 1991.
IIXI. BACKGLOUND

The Commission issued a final rule in this proceeding on
June 1, 1988, 2/ which was the result of a lengthy rulemaking
proceeding begun in response to petitions for rulemaking 3/ and
several cases thut had raised the issue of poteﬁfial abuse in the
relaticnship betwee: interstate natural gas pipelines and their
marketing or brokering affiliates. 4/ The final rule in Order
No. 497 adantod etandarde of conduct and reporting requirements
intended to prevent preferential treatment of an affiliated
marketef by an_interstate pipeline in the provision of
Lransportacion services. 5/ ‘the final rule also adopted a

sunset provision of Decembex 31, 1389, for the reporting

2/ 14.

3/ petitions of Hadson Gas Systems, I-z., ir Docket No. RM86-19-
00C, Minnesota Department of Public service in Doclict o,
RM&7-1-000, and Shell <as Trading Co. in Docket MNo. Ri87-2-
000.

4/ Northern Natural Gas Co., Docket No. RP82-71-001, et al., 20
FERC 4 61,040 (1982); Mountain Fuel Resources, Inc., Docket
No. RP36-837-001, 36 FERC 4 61,15C {1986): ANP Pipeline Co.,
Docket No. RPRAE-10%-000, 35 FERC € 61,400 (1986} ;
Independent Petroleum Association of Mountain States v.
vanhandie Eautern Pipeliine Co., Dockel No. CP86-584-00C, 26
FERC € 61,282 (1986): Southern Natural Gas Co., Docket No.
Crg86-277-001. et al., 36 FERC § 61,275 (1986);: Texas Gas
Pransmissicn Corp., Docket No. CP86-349-001, 36 FERC §
61,274 (1986G); Arkla Exploration Co., pocket No. CTR6-376-
vuv, @y dl., D4 roe g bir,Usa (LW3BU); Southern Natural Gas
Co., Docket No. CIR6-371-000, et al., 36 FERC § 51,101
(1986); Tenneco 0il Co., et al., Docket No. CI86-254-00C, et
al., 36 FEKC § 61,399 (1486). '

E

5% Fed. Reg. 22,139 (Junc 14, 1288), III FFRC Stats. & Regs.
§ 30,820 (i988).
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reguirements and epecifically reserved the Commission®s option of
extending the date should the Commission decide there was a need
to do s,

On December 15, 1989, the commission issued Order No. 497-A
which cranted partial rehearing cof Order No. 497 and clarified
certain provisions of the final ruvle. 6/ ©Order No. 497-=A also
extended the final rule's reporting requirements for an
additional year, from December 31, 1989 tc Dacember 31, 1990,
and stated that the commission would examine the need to fturther
extend the rule's reporting requirements prior to their sunset
date of December 31, 1990. 2/

- .

Several pipelinas and 1ocal distribution companies filed

with the U.it-4 States Court of Appeals for the D.C. Circuit for
judicial review cf the Order No. 497 marketing affiliate rule.

and the case is pending betore that court in Tenneco Gas V. FERC,

No. 89-1768. Coasequently, the Commission's action in this

i proceeding 1is subject to leave of the court.
]
-~

IVv. DISCUESION

Ovder No. 497 has two basic elements: (1) the establishment

of Star<dards of Conduct intended to assure that pipelines do nhot

—te

ume thio coccontial facility in a discriminatory wainner to the
competitive advantage of their affiliates, and

(2} the requirement that pipelines record and veport the

O e e mr———— e ————————— = =

(274 G4 Fed. Leyg. 54,700 (Dec. 22z, 198w9); 11X FERC Stats. & Regs.
§ 30,868 (1989;.

1/ OMB has 4ranted un extonsior of its approval to collect this
information until March 31, 1991.
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escential terms: of transactions with or to the benefit of
affiliates in order to allow verification of compiiance with the
Standards of Conduct.

The Commission is extending the reporting reguirements of
Order Nos. 497 and 497-A for an additional year from December 31,
1990 to December 21, 1991, because several iscsues regarding Order
Nes. 497 and 497-A are pending. These issues include those
raised in the protests of filings made by pipelines in response
to issuance of Order No. 497, the applicability of the Standards
of Conduct to discount sales programs, as well as the appeal to
the U.S..Court of Appeals for the District of Columbia Circuit.
With these issues pending, it would be premature to let the
reporting requirements lapse at the end of this year.

The Commission also believes that the potential ftor
discriminatory behavior by pipelines in favor cof their marketing
affiliates continues to exist. The Commission believes that
reporting has a deterrent cffect in that it sensitizes the
participants in a transaction that at some time in the future the
Commission may call upon them to explain how the Liainsaction

complies with the Standards ot Conduct. In addition, reporting

(]
W

I an fovaluahle enforcoment tool when deterrence is not

successful because data regarding transacticns can be analyzed to
vority whether a patticular probibiiled vractice hre nocvrroed.
There  ore, allowirng the reporiting requirsments +o 'apse at this

time wculd hamper the Commission's ability to enforce those

standards. Continuation of these requirements will assist the
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| public and Commigsion staff in monituring potential
abuses. 8/ .

For all of the foregoing reasons, thne commission is

extending the reporting requirements of Order Nos. 77 and 497-A

for an aaditional yevaer Iidm CSSImEIT 24, 1aan t+a December 31,
199]1. Because the Commiusion cannot now determine the need to
continue the reporting requirements subsequent. to Deceuwber 31,
1991, the Commission will again examine the neead to extend the
rule's reporting-requirements prior to the new sunset date. This
should enable the Commission to resolve some of the issues
diSCussed above. In addition, by that time we should have the

benofitse of the court's review of Order Nos. 497 and 497-A.

v. INFORMATION COLVLECTICH

The Office of Management and Budget's (OMB) regulations 9/
regquire that OMB approve certain information collection
requirements imposed by agency rule. The Commission is notifying
OMB that it ;s extending the sunset provision for Order No. 497
and submitting the information collection provisions in this

notice for its approval.

For example, the Commission has answered numercus
expressions of concern over potential affiliate abuse by
making certain services, e.g., capacity brokering and
storage service, also subject to ordar Nn. 497's reponrtino
Lequa.renencs,  gee, 2.49., franscontinencar. Gas pPip2 Line
Corp., 52 FERC 7 61,277 (197CYy- U-T 0+ fzhora “yvcotem, 53 FURC
g £1,124 (1990); High Istand Otfshore system, 53 FFRC ¥
61,126 (1990); and Natural Gas Pipeline Co. of America, 50
FERC 4 61,385 (1990C).

= !

9/ S5 C.F.R. § 1320.13 (1989).
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Interested persons can obtain informaticn on the information
collection provisions by contacting the Federal Energy Regulatory
Commissicn, 825 North Capitol Street, N.E. Washington, n.C, 20426
(Attention: Michael Miller at (202) 208-1415). Commen:s on the
information collection provisions can be sent to the Urrice ot
Information and Reqgulatory Affairs of OMB3, New Executive Office
Building, Washington, D.C. 20503 (Attention: Desk Olfiicer {Or the
IFederal Energy Regulatory Commission).

VI. ADMINISTRATIVE FINDINGS AND EFFECTIVE DATE

The Administrative Prccedure Act (APA), pursuant tu seciiun
553(d),'generq}}y requires a rule to be effective not less than
30 days after publicaticn in the Federal Register wnless good
cause is found to shorten the time pericd. The sunset date for
| the reporting requirements will expire before the APA's 30 day
publication requirement has been fulfilled thus causing a gap in
the reporting requirements. Therefore, in order to prevent a gap
in the rule's reporting reyuirements, this order's extension of
the sunset provision for the rule's reperting requirements, from
December 31, 1990 to December 31, 1991, is effective January 1,

1991. However, since the record in this case has been filed with

the U.n. Court of Appeals for the District of Celumbkia Circuit,

-~

the court has exclusive jurisdiction over the matter pursuant to

saction 19(bh) of the Natural Cas Act., Theretnre., the extension
of the sunset provision for the reporting reguirements is cubjact

te leave of court.

|
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List of Bubiects in 18 C.P.R. Part 250

Hatural gas .
Repcrting and recordkeeping requirements

In consideration of the foregoing, the Commission, subject
to leave of the court, amends Part 250, Chapter Y, Title 18 Cnde
of Federal Regulations as set forth below.

By the Commission.

( SEAL)

Linwor.d A. Watson, Jr.,
Acting Secretary,
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PART 250 ~=- FORKS

1. The authority citation for Part 250 is revised to read as
follows:

Authority: Department of Energy Organization Act, 42 1.S.C.

Act, 1% U.S.C. 717-717w; Natural Gas Policy Act of 1978, 15
U.s.C, 3301-3432.

2. In § 250.16, paragraphs (a)(3), (c)(1), (c)(2) introductory
text and (d) (1) dre revised to read as follows:

. - — - & - - ~— - — . - - [ ——
§ 250,40 Fyviwae wi SISDDIIONCS Wimn duae 30

- and_affiliate trangactions.

(a) Who must comply.

* o * * * *
(3) Maintain all information required under this section
from the time the informaticn is received until Deceinber 31,

1991.

7101-7352; E.O. No. 12009, 3 CFR 1978 Comp., . 142; Matural uvas i

(1) An interstate pipeline must maintain the information in
paragrapih (b} {2) cf this soection for all requests tor

transportai ion services mode by nonaffiliated shippers or in

infor r.ation is received until December 31, 1991.

Y o

2y T Lo mavatn tegulreda Lo we walincalned by this

cocticn will be svailable from September 12, 1988 until December
31, 1992 to:

* L * &« *

]
E which a nonaffiliated shipper is involved from the time the
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(d) Whem to file.

{1} The.information in paraéfabﬁ'(b)(l) of this section and
entries in the loy specified in paragreph (b)(2) of this section
relating to transportation reguests for which trancportation has
commenced 30 daye or more previously, which have been denied, or
which have been pending #or more than six months, must be filed
initially with the Commission Ly September 12, 1988, and
thereafter as recuired by paragraphs (d)(2) and (d) (4) until
December 31, 1991. This reguirement applies to transporlation
anrvica that commancoad Ay tranenartation redgquests that were
denied aftcr Jaly 1&, 1988, or that wer2 pending for six months
or nore on Ju}y 14, 1988.

* * % * *




