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X. INTRODUCTION

The Federal Energy Regulatory ¢ommission (Commission) is
issuing a final rule to address possible sbuses in the
raelationship between interstate patural gas pipelines and their
marketing or brokering entity. The rule contains standards of
corduct and reporting raquirements intended te prevent

preferential treatment of an affiliated marketer by an interstate

on Meovember 14, 1988, the Commission jissued ife "Norice of
Inquiry into Alleged Anticempetitive Practices Relatad to
Marketing Affiliates cf Interstate Fipelines™ (NOI). 1/ The NOI

was issued ih response to several petitions for rulemaiking 2/

1/ 51 Fed. Reg. 41,932 (Nov. 20, 1986), FFRC Stats. & Regs.
€ 35,520.

2/ retitisns ot hHadson Ces Systems, Inc. in Docket No, RME6-10-
000, HMinnesota Cepartment of Publ!c Service in Uccket No.
RM87-1-000, and Shell Gas Trading Company in Docket No.
RHB7-2-000. FERC LOCRLTID

'Zf[,}!é,,?ﬁﬁ:)zy;? ﬁ@

bt

A
34



19880628-0247 FERC PDF (Unofficial) 06/01/1988

- . TR S S T

Docket Mo, RME7-5-0ud -2 -

and several gpecific caace which bad rained the igsue of
potential abuse of the pipeline-marketing affiliate relation-
ship. 3/ The HDT solicited comments on numerous general issues
related to the Commiesion's legal authority to regulate pipelinc
rarketing affiliate activily including the relevance of antitrust
law, exanmples of existing abuses, and postible remedies. One
hundred and seven commenters responded.

on June 2, 1987, the Commission issued a notice of proposed
rulemaking on "Inquiry Into Alleged Anticompetitive Practices
Related to Marketing Affiliates of Interstate Pipelines" (NOPR). 4/
The Counission noted thai the comments received in response to
the NOI appeared to indicate that no industry-wide standards of
conduct are being observed and that anticompetitive activities

could be occurring. The Commission issued the NOPR to outline

3/ Northern Natural Gas Co., Docket Kec. RPE2-71-001 ¢t 3l., 20
FTERC € 61,040 {17021 Mountain Fuel Resouvreces, Yne,  Docket
No. FPB6-87~001, 36 FERC ¢ 61,150 (1986); ANR Pipeline Co.,
Docket No. RPE6-~10S=000, 35 FERC ¢ 61,400 (1985);
Independent Petroleun Association of Mountain States v.
Parhandle Eastern Pipeline Co., Docket No. CP86-584-000, 236
¥EPC ® 63,282 (1986); Southern Natural Gas Co.. Dobcketl Ko,
CP86-277--00) ef al., 36 FERC 9 61,275 (1986); Texas Gas
Transeigsion Corp., Docket No. CP86-349-001, 36 FERC %
61,274 (15E6); Arkla Exploration Co., Docket Nc. CIBA-376-
o0 et al., 37 FERC § 61,01 {1986):; southern Natural Cas
Co., Docket No. CIN6-371-000 et al., 36 FERC € 51,401
(1986} ; Tenneco 0iL Co. et _al., Docket No. Ci86-254-000 ef
al., 36 FERC § 41,359 (1536).

4, 52 Fed. Reqg. 21,573 (June 8, 1987), FERC rtats. & Regs.
€ 32,445,
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150 Bl WALy oo oLt Lt what it contidared to be prohibited
praenices by interctate pipalines with marketing affiliates. The
Cennission also proposed reporting requircements to provide data
to reueal where anticonmpetitive pcuctices are oqcurring.

in addition, tho HOPR discucsed remedies for viclation of
nither the substantive standards or the reporting regquirements
contained in the NOPR. 5/ Finally, the NCPR suggested several
cther approaches for dealing with pipeline~-marketing affiliate
abuses such as an open BedsSOh for new transportation authori-
zations and released gas and a "dual approach" in which cpen
access transportation pipelines could have marketing aftiliates.
but non-open access transportaticn pipelines couid not [ave
marketing affiliates.

The Commizsion received approximately eighty-two reSpenses
to the NOPR. 6/ In addition, at the request c¢f several
commenters, the Commission held an Opportunity for Oral
presentation on October 20, 1987. Twenty-five perscons presented
thels yviays a2+ thig haaring. 7/ All of the presentaxrs had

previnusly submitted comments L1n rasponse to the Mol or the NOPR.

5/ The rommicssion also estahlished by separate announcement an
Enforcement Task Force to proceas compiaints and resclve
isputes related to marketing aftiliates.
&/ whe list of the commentesrs is included in Appendix A.

7/ The list of the prasenters is inclucded in Appendix B.
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1hi. PISCYEDION _OF COMALNYS

A. Need For _and Caverage of the Rule.

A Heed for the rule.

The pipeline commenters argue generally that the rule is
urnecessary. Thay maintain that there have been relatively few
cases of anticompetitive kehgvior in the relationship batween
pipelines and their marketing affiliates; that those "anecdotal"
problen situations occurred mainly when nipelines were adjusting
to the naw conditions created by the Cocmmission's Order No. 436
initiative; and that pipeline transactions with their affiliates
were primarily designed to €ase thelr take-cr-pay burdens by
developing new means rfor finding markets for their gas. These
factors, tney claim, indicate that abuses in the pipeline-
marketing affiliate relationship are not widespread, and, in any
case, are declining as pipelines adjust to new conditions and
eose their take-or=-pay burdens. BAs a result, the pipelines
argue, there is no need for a genceral rule, and individual
instances of abuse can be considered and resolved by the
Enforcement Task Fuseo or in individual formal Commission
proceadings.

By contrast, several independent marketers and other
commenters c¢laim the proposed rule does not go far enocugh and
that 2ertain “structural" reredies are necessary. These remedies
rang? frem requiring an cutright physical separation between the

cipeline's staff ongd the staft of the marketing affiliate to
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protibiting doalings potween the pipeline and its affiliates
altagethar, a remedy referred to in the NOPR as "divorcement.!
Ore commenter argues that pipelines should be compelled at this
time to divest themselves ~f their marketing affiliates. 8/

Having carefully considecred these various comments, the
commiasion remains convinced of the need for a general rule to
establish standacds ¢f conduct governing reiatjonships between
pipelines and their marketing affiliates, and to require
sufficient informaticn to allow the Commission and participants
in nacural gas markets to monitor those relationships and to
prevent anticompetitive abuzes. 9/

Given the limited information previcusly available to the
Zommission and the public, past instances of abuse were
necessarily "anecdotal." WNavertheless, in light of evidence of
no prior consensus within the industry about what pipeline
rarxeting arfriliate practices were improper, tihe speciiic
instances of abuse actually adjudicated by the Commission, and
the many allegaticns cf unlywful behavior raised to the
Commission in response to the NOT and presented to the

Enforcement Task Force since last June, there are grounds for

Commission concern and Commicsion action. Moreover, while some

8/ Yankee Gas Ccmpany, Yankee Resources, Inc., and Yankee
Pipeline Company (Yankee Gas).

8/ decording to the trade publication Inside FERC, April 25,
1928, nine major pipelines and pipeline holding conpanies
reported cwinat voiumes of gas egual to 33 pubtcent of their
transportation vclumes were wmoved or sold by their marketing
affiliatas in 1987.
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pigetines have cuqgestel that continued Lnformal resolutlon of

1sputes by the Enlorcement Task Force (Task Force) c¢ould serve

[o8

as a substitute tor cthis ruie, the Commission disagrees. In
fact, the worXx of the Task Force would have been made far morn
difficult if not impossible had the Commission not enunciated, at
least tentatively, standards of behavior that the Task Force
could peint to in its dealings with pipelines and complainants.
Even some of the pipelines concede the value of having a clearly
established code of conduct te guide behavior, rather than
cperating without astablished standards and running the risk that
pipeline practices would later be found unlawfully discrimina-
tory.

Further, whilie there has been a decline in recent months in
the number of complaints of prohibited affilliate practices, this
fact does not argue for diropping the rule., The Commission has no
way of khowing whether this decline in cemplaints signals that
the problem is a short-term one that will disappear by itself or
whether unlawful practices have decreased because of the atten-
tion the Commission ids rocused on the issue through the NGPR and
the Enforcement Task Force., For all these reasons, and thé fact
that pipelines continue to have economic incentives to show undue
preferences toward their marketing affiliates, the Commission
concludes that a ruie iz needed.

However, the Commission does not belileve that it is
necussaly ab Linis Lime Lo impouse an open-ended information

collection requirement. Given the possibility that market
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afriliane ahusen Cay pet Le o sericus long-~term problen as
trunsoortiation service becgnes more coampatitive, the renorting
reguirement should be the subject of a roview by the Commisuion
aftor ope year and an affirmatrive Commission decision by December
31, 1989 on whether tn continue the renorting requirements ag 2
necessary elenment of the regulatory framework, Accordingly, the

Commicsion is adopting a sunset provision for the repcriing

reguirenent of Decenber 31, 1989. This requirement should neet
the Commission's need for more information and protect the public
from the possible exercige by pipelines of residual market power
over trancportation service as the industry moves toward
increased competition, The Commission is free to find, at the
end of the reporting reguirement period which expires Cecemker
31, 1289, that there is a need t2 extend the reporting
requirement.

At the same time, the Comnission finds no basis in the

rezent racord for adopting the more radical “structural®

k)

renadies of divorcement and divestitiire. In view cof the decline

in the number of complaints, there is no reason at this time to

Structural remedies that cculd impede the ahility of affiliated
marketers to compete may reduce the choices available to buyers
and sellers of gas for m.'ing gas in the markatplace., Several of
these have filed comments expressing their support for the
continued availability of marketing services by pipeline

affiliates. Such structural remedies should be adopted oaly

doubt the effectiveness of the appreach preposed in the NOPR. i
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Cepe wNE e B G B Bedennary Lo prevent more soviounly
anticumperitive practices.  Ho such showing has been made on this
rocord., 10/ lowever, tae Commission reservec the right to
consider and impoce such remedics as divorcement and divestiture
im gmociflic cases wiero the circumstances demonstrate they are

required.

2. Applicability of the rule.

a. Persyns_subject to the rule.

The commission prupused standards of conduct and repecrting
cequirements that would apply to any interstate natural gas pipée-
line that is affiliated with 2 marketing or brokering entity. 131/
ceveral commenters ask the Commission to define marketinag or
brokering entity. Some commenters are concerned that the term
vmerketing atfiliate" 12/ is too broad. Thev ayrguec the term can
include affiliated gas producers, affiliatea local distributicn
companies, and affiliates such as gathering companies, intrastate

pipelines, Hinsnaw pipelines, joint venture partnerships, and

loys However, see discussion below of the special problens raised
by selectiva discounting. pp. 23-26.

11/ To determine affiliaticn, the definition in saction 2(27) of
the Hatural Gas Pollcy act of 1978 was to be applied. Sec.
2177) provides “(t]he term raffiliate,' when used in
reiation to a percon, means another person which controls,
s controllsd by, or is under common control with, such

person." The NOPR also stzted a 10 percent voting interest

shall pe a prima facls indicifum] of sufficient Ycontrol" to
satisfy the HGIA dnfinition of "affiliate." 52 Fed. Reg. at

21,5%85.

12/ Proposed &3 16i.3 and 280_15{z2}.

,J
£
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and proher natural gas, 13/

These commenters ask the Commission to exclude certain
pirelinc affiliates from the rule: lntrastate pipelines,
gatherero, local distributien companies, and producers J4/: an
atfiliated production company that brokers gas through pipelines
with which it i not affiliated, sells gas of other working
interests in a joint venture, or sells gas for 3 separate
affiliated production company 15/; and any aftiliated pipeline
company that can show a minimel business relationship with a gas
narketing entity arf¥iliaved sclely through common corporate
cwnership (common parent). 16/

sone commenters state that all pipeline affiliates -- not
just marketing affiliates -- vhould be included in the rule
becausz the potential for abuse ¢f the pipeline-affiliate

relavionship is the same whether the gas being transported is

'
s
He)

o o.g,., AMfiliated Gas Producers (AGP), Eastern Kentucky
Praduction Company (Eastern Kentucky), Arkla, Inc. (Arkla),
Northwest Tipaline Corporation {Northwest), Tenresses Gas
Pipaline Company (Tennsssee), and Tenngascoe Corporation
{Tenngasco) .

.,
=02 2.9

E

14/ Sre e,q., Tenngasco, AGP, Eastern Kentucky, Arkla,

Par e 1 d VoA Mo Poagmpmicel~n ﬁ—wrnr,u4ﬁﬂ (rrnes] A AaEnA
Thlcslon Corporatian (Oonzal rantaen

A v d Bt mf o e b e A e WA A e AS e

Gas), and Indlcated Praducers (T1P}.
15/ Eastarin RentusRY.

18/ ANR Pipe.ine Company {(ANR).
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Guaed amd Luld, or Lrekered, by the pipoline's marketing or
ercducing aftiliate. 177

The Cormission agrecs with the compenters who state that the
potential for ahusc of the pipeline-affiliate relationship exists
whether the gas beiug transported is owned, brokered, or sold by
a pipeline's affiliate. The Commission is concerned with a
transactisn conducted on a pipeline that benefits the pipeline or
the corporcte group of which it is a part. In such a
ihere is an economic incentive for the pipeline to
favcr the transactiohi. ANy acfiliats of a pipeline can conduct a
transaction which benefits the pipeline or the cecrporate group cf
wkich i1t is a part. 7Thus, the Coumission is not cxemptiing any
affiliate of a pipeline that markets or brokers gas, unless the
pipeline does not conduct any transactions with the affiliate.
The Commission believes this approach is preferable to defining
mavketing or brokering entity. A definition may be too
vestrictive to include all the different types of marketing and
brokering arrangements.

There are commenters who beliecve the rulecg ot ceonduct and
reportiqq requirementé in the NOPR should apply to additicnal
entities such as large producers and their marketing

affiliates 18/ and to all marketing entities, No matter wnetner

1?2/ 3ee e.q., Americz Paper Institute, Inc. {API), United Gas
Pipe Line Company (United), and 2hlo Gas Marketing
Corporation (Ohio Gas Marketing).

13/ United.
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Siiin i alisiiated, wo Bhalowonis of compliance with tha
rule wili ke the same [or all. 19/ some commenters claim the

ule should cover intrastate pipalines to prevent circumven*ion

Lk ]

of it3 reguiremento 20/ and interstate pipelines not affiliated
with marketing entities to keep couts uniform for marketing
entities and to apply tariff requirements equally. 21/

The Commission will not expand the rule to cover additicnal

[u]

ntities such as producers and pipelines without markcting

€
v

rh
[

pae

stnc or cther entities such as intrastate nipelines. In

1]

n

]

ome instancas, the Commlssion does not have jurtsdicticn over
the entities suggested to be covered by the rule, or has very
limited jurisdiction. In any event, in the absenae of evidence
of apusive practices and in light of the availability of
conplaint proceduras fox aggrieved persons, the commission deoes
not belicve extensions of the rule to apply to entities other
than pipelines with marketing affiliates is warranted at this
time,

Some commenters believe the proposed rule does apply to
pipelinzs without marketing afiliates. They cite the tariff-
relatad standards, the nontariff standards relating to

confirmation cf sales of released gas, a log of contacts with

shippers. and written procedures to show how prohibited practices

19/ Williaps Natural Gas Company (Williams).
20/ Producer Associaticns and United.

21/ United and Matural Gas Clearinghouse, Inc. (Natural Gas
Clearinyghouse).
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Aappiicakle or potentially applicable to interstate pipelines
vaether or not they have marketing affiliates. 22/

The rule docs not apply to pipelines without marketing
affiliatos. The Commission's preoposed rule states that it would
apply to any interstate pipeline that is affiliated with a
marketing or brokering entity. 23/ The Commission has retained

tnis approach.

ommiscion to exempt certain

2]
O
=f
m
1]
5
]
m
bt}
s
(9]
2]
(4]
[+9
1]
iy
r
o g
]
(]

pipelines With marketing affiliates from the refuirements of tha

F

rile. These commenters cite instances in wnich taey believe
there 15 no poczeibility for akuse of a pipeline-marketing
affilia*e relationship, such as where the pipeline is minor, 24/
user-owned, 25/ or does not provide transportaticn services to
its marketing afiiliates. 26/ Tne commenters argue that in these
situations there is either not encugh transpcrtation capacity
involved to have competitive significance or there is no

arrangement for transportation between the pipeline and che

affiliate. Internaticnal Paper Company suggests that for user=

2Z/ Williston Basin Interstate Pipeline Company (Williston
Basin} and American Gas Association (AGA).

23/ Proposed §§ 161.1 and 250.16(a).
24/ Icowa Public Service Company (Iowa Public Service).
2%/ International Paper Company. Such pipelines transport on

behalf of themselves or industrial entities with which they
are affiliated.

¢

ALKiad.
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FIRTOTaN B PR RN LAY ﬁhu rule cpould apply only if toss than nalf of
cae chroughpuct ol the pipeline is ~onsumed by the pipeline owner
cr ics atfiliates.

The Commisslon ngrecs with thoe comments that there is no
pnssibility tor abuse of thc pipeline-marketing affiliate
relationship where the pipeline and marketing affiliate do not
conduct any transactions W#ith each other. The commission,
therefore, is exempting pipelines thet have marketing or
brokering entities if these pipelines 4o not coenduct any
rransacclions With their agriliatead ?arketing cr brokering
entities, HNevertheless, the ~ommission emphasizes that any
erempred pipelines nust immediately come intc compliance with
these regialations as soon as they corduct any transaction with a
marketing affiliate.

b. Test for affiliation.

The Commission proposed a test of a 10 percent veting
interest as a prima facie indication of sufficient contreol to
satisfy the definition of affiliation. 27/ Some commenters state
that the 15 percent test for affiliation is tos kroed. In their
view, this test would unintentinnally include minority investment
intcrests that are not conirolling. Instead they propose there

should be a presumption of control if the ownership interest is

27/ Yror purpcses of ercuritles laws, a 10 percent voting
interest in a public-utility company establishes the
precumnt ion that a company is a holding company 1f it
controlz or owns the lnterast or that: it is 2 subhsiciary 1if
the intecest 1s held by a holding company. 15 U.S.C.

g 790(7) ard (3).
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greator thap So pereent 237 or 0 Ulera oot laeast S1 paraont
ownership by a cummon parent. 29/

The Commission believes a 10 percent voting intorest may
croate a great enouyh linancial interest to influcnce a
pil 2line's transections with a marketing affiliate. The
commission concludes, however, that a strictly numerical test may
he too restrictive to encompass the many different kinds of
corporate arrangements that result in commen financial interests.
1t is thus adopting a defirition cf control which emphasizes the
anthority to direct or cause the direction of the management or
policies of a business entity rather than a percentage of
ownership or voting rights. A 10 percent voting interest,
however, creates a recuttable presumption of control.

The Commission will alsc examine on a case by case basis
sitvaticns in which a pipeline and a marketer are not technically
affiliated but the pipeline nas a teneticial interest in tre
marketer or a third party has beneficial interests in both a
marketer and a pipeline, 1n keeping with the decision in Midwest
Cas Users Asgociation v. FEEC 39/ in which the court emphasized

that entities may ot be dealing at arm's length 1if their

28/ Western Gas Marketing Ltd. (Western Cas Marketing).

20/ AnP,
3Cy Hidwest Gas Usars Asscciaticn v, FERC, No., §6-1140 (D.C,

Cir. Yov. 17, 19R87).

S —————— — = T "
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Fergria il ANYOCeOTn gnine e, A1 1 the eeonomic ivtorests ol Q
pipeline and a aarketer do coincide even though they are nct

sechnically affiliated, then the Commiccion helieves the

b}
n3
N
b
P
o

may give the narketer prefercntiacl treatment. In such a case,
the Commisuion may apply the rejuirements of the rule in an
individual proceeding or other provisions of the statutes ana
regulations it administers, as appropriate.

c. Trancactions covered by the rule.

The Commission provosed the provisions of the rule should

ates, and, in seme instances, to

[ 28

apply to marketiﬁq affii
shippers or persons raquesting transportation service. Producer
Asscclations urge that the rule apply to all transactions endgagad
in by a pipeline and its marketing affiliates whether the

afriliates are acting as shippers, brokers, or in any cther

capacity.
M e M £ Do - b~ eha m R T P R . : [
LE Ui 351w uy:.:.lzs Lhat the rure Sivlulyd Ccover ala

transactions engaged in by pipeline marketing affiliates, no
watter what their role. The possibility of preferential
treatment exists whether a marketing affiliate ls invalved in a
transaction as a shipper or a broker or in some other role. The
firal rule therefore covers "transactions” between pipelines ani

marxketing affiliates.

e e . b m A A —

3)/ oSlip op. at 2%5-26. ‘The court grnjoined the Commission to
examine the "significant and determinative cccnomic factis)"
ufl Lhe ehibtities {ovoeived.
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4. Mpogroni bl fdepton,

1. "thf cale® status for pipeline marketing
1ate 2

The Cuttiission proposed relaining the "first sale'" atatus ol
sales by pipeline marketing affillates, 32/ codifled in
B 270.202{¢c) of the Commission's regulations. 23/ As a result cof
such status, alfiliate salecs of certain NGPA categaries of gas
are not cubiect tc Hatural Gas Act (NGA) jurisdiction. 34/ If
the Commissicn were to treat these sales not as a “"first sale,®
it would have to veview the atfiliate's charge for these salzs
under section 4 of the NGA. The Commission proposed to retain
first sale" status for affiliate sales because it believed it
could prevent affiliate abuses by regulating the pipslines and
would not need to regulate marketing affiiliates. Moreover,
maintaining the "first sale" status of sales by marketing
affiliates prevents possible circumvention of NGPA mawximuam lawful

prices by plpelines

32/ 52 Fed. Reg. at 21,583-21,584,
33/ 18 C.F.R. § 270.203(c) (1987). That section prcvides:

(c) grrpumveation rule for cerrnip sales by
affiliates. Any sale by an affilliate of an
interstate pipeline, intrastate pipeline, or
local aistribution company, ... is that
atfiliate's first sale under the NGPA unless
the Cummission, on application, deter

nines not to treat such sales as a [irst sale.

34/ The categcries of gas for which first sales are not subject
to the Natural Gas Act are thase defined in NGFA sections
102{c), 103(c), and 107(c) (1) - (4), 15 U.S.C. §§ 3312(c),
3313(c), and 3317(c} (1) ~ (4) (1982).
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Phe maturity o the conuenters Wao addressed this lssuc
agree with the Commission's proposal to retain nfirst sale"
ctatus tor pipeline markcting affiliates. Some commenters argue
trat without treedom trom price requlation, marketing aff_liates
could not compete, that affillates promote competition, and
chould have the right to compete on an equal footing with non-
asfiliated marketers. 33/

Minnesota Department of Fublic Service believes that
marketing affiliate sales should not receive *first sale” status
and those sales should be regulated. fthis commerter arguass that
the nonregulation of affiliate sales allcws a pipeline to spin
off its merchant function completely and to charge unjust and
unreasonable agency rates or fees fer ite services. Lastly, it
allcws a plpeline to segment the market to the advantage of fuel-
switchable customers and the detriment of captive customers by
releasing low-cost gas reserves through an aifiliate to serve its
fuel-switchable customers. When this occurs, the pip=line’'s
raptive customeyrs lose their long-term reserves and are denied
aceese to 2 meaningful substitute for the firm, long-term, anrd

low cost supplies. 36/

15/ For example, Texaco, The city of Willecox, Arizona & Arlzona
Electric Power Cooperative, Inc. (The city of Willcox &
aEpce), and PSI, Inc. (PSI).

e/ Tae Maryland People's Counsel weliaves that only a non-Order
436 pipeline can segment the market in this manner. It
states that the parent corporation will direct the lowest-
cost gas purchases to the marketing affiliate fcr salez to
the compctitive market, leaving the higher priced gas to the
requiated pip=ziine foc ilo syslem supply.
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The Cannlun,en contirm dts carlier declsicn not to regulate
marketing attiliontes' sales.  As noted, there 1s insufidcient
kasis in the record for doubting the effectiveness of the gencral
approach proposcd in the NOEFR for dealing with pipeline marketing
affiliate abuses, ard there is no kasis for adopting an appreach
that could impair the abiilty of morketiny affiliates to cenmpete,
The Commission believes that all marketers should he allowed to
compete on an equal footing. 37/ This way there will be more
competitors in the marketplace and both producers and consumers
will have the penefit cf greater options in terms cf supply and
rates. The Commission appreciates the concerns of the
compenters, but believes that it can prevent pipeline marketing
affiliate abuses through the standards <f conduct &nad the

information collection requirements promulgated in this

[

rulemaking and tiarougit its enforcament pelicies.
2. Tariff-related standards of conduct.
The Commission proposed certain standards of conduct related
to tariffs. 38/ Section 161.2 of the proposed rulec reguired
pipelines with marketing affiliates tc implement all tariff

provisions in a uniform manner; enforce tariff conditions

32/ However, the Commisslon's desira toc have independent
marketers and pipeline affiliates compete on an egual
footing nas resulted in a decision to limlt to pipelines
noliding biankec certificates the authority to grant
selective discounts to a marketing affiliate. 5See
discussion below, pp. 231-26.

38/ Prcpos-d § 161,2, 5% Fed. Reg. at 21,5B85-21,586.
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AEarly s Ko amketing ajLidiates, as well ans Lo noa-
affiliotos; refrain from providing wmarketing affiliates with a
higher scheduling and curtailment priority for less essential
sorvice that would ordinacily have a lower priocity: specify ain
tneir tarifts what information and format constitute a valld
request for transportatior service by shippers: specity in their
tariffs a specific period of time or specific milestones for
processing reguests and process all peruding requests in
accordance with these specifications; and refile their tariffs to
meet these standards.

a, Uniform enforcement of tariffs and strict
enforcement of tariff copditions.

The Commission proposed that an interstate pipeline with a
marketing affiliate implerent all tariff provisicnsg in a unifern
manner and strictly enforce any conditions that are requireq by a
tariff for marketing affiliates as well as nonaffiliated
marketers. {Provosed & 161.2(a) and (b;.) Several counenters
argue that pipelines should have discretion in applying tariff
provisions. 3%/ Tenngasco claims it is industry practice to
aliow mlnor variations in Lpe implementation of tarlff provisions
in order to provide participants, both affiliated and non-

affiliated, a degree of flexibility. 40/ For example, there

39/ See e.qg., Northern Jnaiana Public Service Company (NIPSCO).
437 See _also Hadson Gas Systenms, Inc. (Hadson) ("Equal or

comparable application of the tariff is the cbjective, not

necessarily 'strjct enforcement' . . . .") and remarks of

City of wWillcox, & AEPCQ, oOral Presentation, Oct. 20, 1987,
fcontinued. ., .)
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Soaht b atagbt ovariatiossg in dellvery prososura, moasuromant
techr igues, or guality specificaticns. Tenngasco asks the

Cemmisglon te provide only that pipelines implement tariff
provinions uniformly for all shippers and others using thelr
syctens.  Several commenters beliove the purpose of the provision
should be t¢ ensure that tariff rogquirements are applied in a
nondiscriminatofy nanner. 431/

In general, the Commission does not agree that a pipeline

]

should have discretinon in applying tariff provisions unlecs ther
is discraticn in the provisicrn itself or in Commission
regulations. The Commission intended the proposed rule reguiring
the uniform implementation of tariff provisions (proposed § 161.2
fa): to require pinelinas to trear simjlar]ly si+nated shinpers
and others using their system in a similar manner when a pipeline
has dizcretion in the application ¢f a tariif provision, If a
pipeline wants to walve a tariff provision, it must apply to the
Commiszion for permission to do so.

HIPSCO maintains it is unrealistic and uneconomical to
inpose the same chligaticons on marketing affiliates as on

independent entitiaes to establish credit worthiness or make pre-

payment sufficient to guarantee viability. 1In addition, this

an/{...continuad}

Traitsciript at 102-103. This commenter states penalties were
waived by 2 pipeline when a generating unit becane
uncpoeraticnal. They state the rules sheuld permit waivers
of tariff rules as long as it is done fairly.

41/ BSee e.qg., Willians.

—_—— . —  — ===
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Ggrrontel wlalms e pilpeline cannot treat affiliates and non-
4friliates with the zanme flexipility with regard to receipt and
delivery points because the receipt and delivery points of the
affiliate are already familiar to the pipeline and better match
the delivery requlirements of the pipelinc. The commeuter asks
the Ccomission to desiyn shortcul. processing requirements for
atfiliates rather than condemning the economies inherent in the
pipelinesaffiliate situation.

The Commission disagre2s with the cormenter that it is
desirabie Lv establish shortcut procedures for plpcline marketing
affiliates. The Commission intends this rule generally to create
equivalent conditions for all marketers, both affiliates and non-
affiliates. HMarketing affiliates rust satisfy pipeline tariff
requirzments for requesting transcortation in the same manner as
nonaffiliated .narketers so that all marketers face the same
reguirements in making transportation arrangements.

Several commenters claim pipelines have selectively enforced
penalty provisions in tariffs. The Marvland Peoplel!s Comsel
argues pipeline tariffs should provide that marketing affiliates
will be charged the same penalties and fces that are charged to
nonafflliates. Two commenters address pipeline discrimiration in
favor nof their affiliates with regard to halancing penalties.
Tney state poncliy payments made by an arflliale dre an

wntraceorporate transfer of tunds that has no overall impact on
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N
t

Cotgebate pacta e A0 Untopy enforcenent ol penialty provisions
preapss Vhat. the total corpocate antity ol which the pipeline and
the ottilite gare a1 part loses no revenue when the affiliate pays
4 pepalty wnl 1o enriched by the amount of nonaffillate
penaltiog,  Tharefore, theso commenters arqgue pipelines snould
rot be allowed to retain penalty payments made by an

arfiliate. 43/ They suggest that penalties and fees be flowed
vack to customers via Account 191 44/ and that balancing
penalties be replaced by charges based on the costs a pipeline
tncurs due to imbalances. 45/

The Commicsion agrees with the commenters that penalties and
tees must be enforced against marketing affiliates as well as
acainct nonaffiliates. The Commission is requiring the strict
enforcenent of tariff conditiens whars there is no discretion in
their application. The Commission belleves fee and penalty
provisions come within this requirement.

With regard to a penalty payment by a marketing aftiliate,
the Commission agrees with the commenters that such a payment is
an intracovporate transfar of funds., The Commission examines
venalty payments in the course of a pipeline's rate proceedings.

If the Commirsion determines the circumstances warrant such

42/ Ohio Gas Markecing,
23/ Haryland Peopic's Counsel and Ohioc Cas Marketing.
44/ Maryland People's Counsel.

15/ Ohic Goas Marketing,
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tegst. o ns, The poelaltics will be o arediled Lo the plpaline's cont
ot service yhick, in turn, decreases the rates of all pipeline
custoners, The Commission believes the suggestion to flow back
marketing affiliate penalties and fees teo customers may have
merit. 'The Commission may censider such an approach on ¢ casa-
bv~case basis, in rate proceedings for pipelines which conduct
transactions with their narketing affiliates, or possibly in
another generic proceeding.

Several commenters exnress concern over the use of selective
dis-ountinu by pipvelines tc favor thelir marketing affiliates.
Consolidated Edison Company of New York (Consolidated Ediscn)
asks the Commission to make it cl=ar the requirement for uniform
application of tariff provisions applies to discounting or to
adcpt a separate provision dealing with salective
discounting. 46/ Hadson believes pipelines shculd ke prohibited
from selective discounting in favor of any unregulated affiliate
in order to prevent abuses such as affiliates making below ccst

sales of gas. 47/

45/ Censnlidated states the cost of transportation rate
discounts to the pipeline is incongsequential by comparison
witis the opportunity for unrequlated profits if discounting
to an affiliate drives out competing suppliers ard allows
the affiliate to become the deminant supplier in the
pipeline's market.

47/ Hadson cites a portion of the submission of Transco Ci=
Company on the NO! in this docket (Exhibit 53 to Appendix A
of Transco's H0I comments). Hadson states this submission
indicates Transco's unregqulatel aftfiliate TEMCO sold gas
beiow its costs for Tive oui oI the seven off~-neak months
from April to Qctober of 1936,
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Seteet iye disemptong 1 pegnitted under thie Commissionta
regulalions tor pipalloes Lransporbing gas under Part 254 of the
Cemnlusien's requlatvions. 48/ Selective discounting was approved

by the court in Agsociated Gas Distributors. 49/

while the Comnission has approved the grant of selective
discounts by pipelines, subject Lo certaia safeguards, it has
recognized that selective discounts for pipeline affiliates have
the potential for giving rise to undue discrimination. To
prevent such discrimination, the Commission has limited selective
LSTOURTING Lo pipelincs that offer open access Lcansportatlon

. and has reogquired pipelines to £lle with the

48/ 1B C.F.R. § 284.7(d){5) (1987). Se2 also new § 250.1é({b)
(6) {xix) of this rule, relating to selective discounting
raporting requirements.

43/ Associated Gas Distributors v. FERC, 824 F.24 981, 1008,
1210 {(D.C. Cir. 1987). The court held generally that
discounting is not unduly discriminatory and, in particular,
that discounts in favor of a pipeline's gas trading
affiliate ara not per ze& unduly discriminatery. The court
upheld selective discountirng as long as its application
conforms to sections 4 and S5 of the NGA, 15 U.S.C. §§ 717c
and 717d4. The court stated that if a pipeline gives its gas
trading affiliate discounts identical te those given to
urnaffiliated parties in identical civcumstances, the
discount would not be unlawful merely on account of the
affiliation. See alsa Order No. 436, FERC Statutes and
Requlations, Regulations Preambles 1982-1985 ¢ 30,665 at
31,546 {"[A] pipeline may not offer a discount to its
affiliate simply because of the arfiiliation. This would be
a violation of the prohibition against undue discrimina-
tien."): and 31,511 ("([Tlhe Commicsion finds that
traasportation tariffs, terms and conditions, including but
not limited to prices, minimum volume or operational
raquirements, 2r =chedules, that are designed to favor
pipeline affiliates over ncn-affiliated shippers are
preferential or unduly discriminatory practices under this
rule.";.
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fomrnnian any dbaoanens olteret To e apriliate, aliowing
interentcid persons to ctiallenge such discounts. We contlnue to
relijeve that competition in trapsportation sexvices, reporting
reauirencnts, the additional safeqguards adeopted in the present
rule, and active enforcement efforts will detar anticompetitive
behavior by pipelines holding blanket certificates. Such
pipelines are open to all shippers and must ramain open until the
Commission grants an abandonment. They thus make a long-term
commitment to nondiscriminatory transportation te all shippers.
Pipelines operating only under section 311 cffer no
comparable assurance that the discipline of competition will
prevent the wipclines from cuercising the opportunities gor
¢iscrimination provided by selective discounting to an affiliatse.
Section 311 pipelines are not open to all shippers cn a
nondiscriminatory basiaz; they provide service only on bena.i oF
lcczl distribution companies and intrastate pipelinas. More
important, since pipelines may cease sestion 311l transportetion
without Commission approval, they make no long term commitment to
undertake even this limited form of transportation for others.
Therefore, with section 311 operations there is limited
cempetition for discounts, limited availability of discounts, and
iimited awareness by marketers of the discounts available since
only some shippers may receive thase discounts. Further, since
section 211 pipelines ..ake no long term commitment to previde
open transportation, thay have an opportunity to manipulate the

use of selective discounting in an unduly preferential manner,
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e puacsie, pieviines could give @ discount to an attiliate

whtte they wore wacertaking section 311(a) (1) transportation and

then 3Lop Lidnsperting under section S1i{aj{l) so that they would

Thus, since the transportation provided by saction 311
pipelines iz eonly partially policed by competition and the
potential for abuse of selective discounting is signiflcant, the
Commission is conditioning selective discounting on a pipeline's
acceptance of a hlanket certificate under Part 284 of the
Commission's requlations. 50/ If a pipeline has not accepted a
bianket certificate under Part 284 it may not charge, in a
transaction involving its marketing affiliate, a rate that is
lower tharn the highest rate it charges iz any troancaction ot
involving its marketing affiliate.

b. Scheduling and curtailment pricyity.

The Commission proposed that tariffs of pipelines with
marketing affiliates must nct provide marketing affiliates with a
hignher scheduling and curtailment priority for "less essential
service” that would ordinarily have a lower priority. 51/
(ovapozed § 161.2(c).) Several commenters ask the Commission to
delete cr revise this sestion. These commenters ask the
Ccommission to define the term "less essential service." They ask

how priorities zre to be determined and whether the section

507 18 CL,F.It. Fart <£B6g (lws7).

51/ Prcposed 161.2(c), 52 Fed. Reg. at 21,536.

r
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dinTimguashos enly butyoen dirm arnd intervaptible service or
potwern wivd USoD A wali, 52/

Entrade Corporation (Entrade) claims that pipelines have
blatantly favored their marketing affliliates in the past by
giving then higher echeduling and cuxtailment priority. This
commenter kelieves the comniszion must promulgate a regulation to
prevent a reversion to these practices. ANR suggests that the
romrissicn reguire pipelines to file tariff provisions gpecifying
«he manner in which scheduling and curtailment will pe determined
by the pipelinz and pronibit pipelines fLrom giving scheduling or
curtailment priority for marketing zaffiliates contrary to the
ogrioritises granted in the tariff.

pipelines are prohibited from giving their marketing
affiliates scheduling and curtailment priorities simply because
they are affiliated entitins. In this rule the commission is
requiring a p.paline to process raquests for transportation in
tre crder recaived and tc process similar requests in a similar
manner. A pipeline iz prohihited from giving a marketing
affiliate priority in scheduling both by this rule and the rulas
and orders under Order No. 436 and Order No. 50G which were
promulgated and issved pursuant to sections 4 and 5 of the NGA,
and secticn 311(a) (1) of the NGPA. In like manner, a pipeline is

prohibited by this rule and other statutes and reguiations

52/ Iowa-Illinois Gas & Electric Company (Iowa-Illinois),
NIPSCO, APL, and HadSOn.
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siraninbered By the Cusniccion tron favering marketing affitiates
vhen Lt inposes curtailments,

The commission kelieves it is desirakle to promulgate a
regqulation to encure that marksting affiliates Aare not -<lven
scheduling and curtailment priorities solely on account of their
affiiiation with a pipeline. The Commisslon is eliminating the
phrase "less essential service" because scheduling and
curtailment are not dependent on the essgntiatity of the service.

c. Valid transportation reguest.

Th2a Commissien proposed that tariff provisions of pipelines
with marketing affiliates must specify what information and
format constitute a valid vequest for transportation service by
shippers. (Propcsed § 161.2(4).)

El Pasao Natural Gas Company (El Paso} supports the
proposal, stating the requirement is already part of its tariff
which wert into effect on Commission approval of its Order MNo.
436 settlement. Texas Gas Transmission Corporation (Texas Gas)
pelieves that information which is within the knowledge of thea
shipper or supplier that is required in the proposed
transportation request log should become part of the information
necessary to constitute a valid request. Otherwise, tlLis
commenter believes a pipeline would be under threat of severe
renalties for failing to report information which shippers are
not required f£o submit. Finally, Minnesota asks the Commission

to issue standard proccdures for requesting service on pipelines
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poatprr Vel Geawaivg the [Psteausren up to cach amdividaal
pipnline.
hs 13 discussed pore fully below, the Commission is

requiring the information in the transportation request log to be

filed oniy for transacticns in which affillated marketers arc

[

involved. The Commissicn nelieves information in the log 23
essential for monitoring a pipeline's conduct with regard to its
marketing affiliates. accordingly, the Commission is requiring a
valid transportation request to inciude items of informatiion
within the knowledge of the shipper when a narketing affiliate is
involvad in a transaction. These itews include the affiliatien
cf the requester with the pipeline, the pipeline's affiliation
with the person to be provided transportation sexvice, the
supplier's affiliation with the pipeline, the producing axea of
the source of the gas, the ctate of the end user, and whether the
gas is being sold at a lcss. A pipeline will thus have the
iniormation that the rule requires to be fiied with the
Commizsion.

Althcugh the Commiss:ion does not helieve that rthis Final
Rule should establish only one standard procedure that customers
would use in order <0 make a valid transportation request. the
commissicn notes that it has established general reguirements in
individual pipeline caseg under order No. 436, Those general
requirenents have been :aitended, in part., to respond to concerns

similar to those of Minnesota. The Commission declines,
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fees for therse restating tariff crovisinns.  Howeveo, LA
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simuitancously to all putential shippers. 80/ ‘7Tney also point to

<he cocpetitive harm to the affiliate tf the response to the

rcut ine recuests by marketing aftffiliates.

The Commission intended the pruhibilica auainst revaaling

tranepcortaticn infornation to an atriliate unless tha information
was oiven tn all potential chippers t7 2gply To geeral infcr-
walhunt e esi i g LUANSPOYTATION.  JOG WOTSLSIali. 4D augede g -

S b - W . . < - . - - M Toa g - " L= . . L .
pieeline o wake genelal Lrahapoctetidn iafvimalion avaclabile o

all rotential shippe..s if it rakes this informaticn avalilahle to
T p

e ) - - - = 1 T - - - -
R Sxze Panhiandiae and Tewas Tas.

744 Qae a.aq,, Columbia Gas Transmission Jorporation {Colurbial
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ANd CERNESHEe . TERas G4s, Buwever, acsoned ChiE Opperaile.
130 rOF examnpie, Toulucsibila, Lhiwvil, and soveaicl.
&1/ Texas Gas and United.
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affiiiates as part cf a response Vo d specific reguast [rom an

affiiiate. The fact that such new or changcd general inrormaticn

i~ ceantained in A response tooa specific reguest does not lesien

its potential -ompetitive advantage ©o tne affiliate, neor

incutate the pipeline fron disclosing the ganeral information.

€. andepaudent {unghicning.
sgr Lusamizsion goacposad t st a-mleyogs of Lhe iararsisact
pipeiine and ot the marken-ing affiljate funcTion Pndepeandently oF
each other tc the maxinuui extart pozcoikle Tre Commission alcc
sought ConmenTs Sa o whollnu sryoaizatianal cenaravion of personnel

arnd faciltities should re required of any interstate pipeline with
A marketing afftfiliate, so thatl eupicyeas ol
parketing 2 mplete.y indeperdently of a2

orser. 1ne Conmlissicil GLkEEl whothey shared necssconnel ana

* pumkar of conmenters pelicve conRplete sepasation ot

cersonnel apd racillities shoula ke reqguearea, Sy miihao T

23 Tennzeil Company. Iova-litlinwis, 73

Grovp (Process Gas). Indiana LLill

Marylangd Feouplie's Jounsacl, MinhesoTo, 1)

Sunply, Inc. & AMGAS, inc. {Conaolaidated 2l

Hadson, HNatural Cas Clearingliouse. verthridge, Chio Gas
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voquireren s #0010 sehiese the same f2oult o Wwatnout irposing one
forn of organization on all pipelincs no matter what their
clrcounstances. lhe Corinission kelieves the standards of conauct
and the reporiing requirenants progosed 1o this ru.e wiil ke a
sutficient deterrent to prefesantiat ¢ reatment of a marxetingy
affiliated by ics affitiated p.peline because its trancactions
sith ite marketing affiliates will pe cpen tc public scrutiny and
becauce it will ke subilect to erforcenent acticns in the event it
violates a standard of conduct. ‘The Commissich thercfcre is
mandating orjantzational ceparation, Lut oniy reduiring that it
be undertaken to the maximum extent wracticable. C:
lines are ficed witn a:itrrerent practical clrecunstances ard may
not be abie to accondllsh crganizatlonai SCRiaratitn s the sace
degree. Howaver, in any portioular pyoceed:ng L0 consiyer aLle-

gations tonat a pipeline has 1»nrrneriy ehared irfermation wilh ah

affiiiate. the Jdegree of srganizaticihal ent:znalezent Lotwian the
t0n will ke 2 facior Yo re ccrneidered. I any event, —he
Aemr—in=icn hio cLariifted thie «eorion to statre that seoaration 2f
amniauoens AQTC TACLLILIASE CEiers 0 ueratiieg T U TOD U L

compission does not believe i* is necessary to rediiYe separation
of supporc rersunnel to prevent the occuccehce of undue
praferantial treatment of a marketirg affiliate by its affiliated
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sep2rate enpliyees and facilities ef a pipelire and ire marvering
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prp2line Lres naving a marwesing Glillildec. vveh iroLt i3 a4 small :
ﬂ{pQ] et
cipeline.
A number of commenier: are concerned with the effect of the
proposed bule ob pipelines’ ability toc mit.gate taje-or-pay

: liabilities.

gnplecyces and

I

. affiliate would reduce the pipeline’'s
or-pay +iabilivy. 39/

Some believe a prchibitlicn 2gi'n

facilities betwesn a pipeli

The Cornission believes that a pipecline

ot sharing nt

e ard its marketin

ability to witigate take-

pipeline and I

} ~an undertake tarxe-or-—-pay regotiations even if the
|l H
! iiw warketiaeg attillate ac noT o Share anly p=srsonngo. Thus, "ha !
comnission has retained this requirement.
£. prohibition of tving.
mha Caomniscion proposed to nrat init a pireline'’s
cand@itioaing ©T nying =n agregment P~ release Jas svblost to
take-cr-pay relief to an agreemeni by the DIroJducer {(or a
cugzomer/ond asert to Aahcaln services ftow any aftiltinte 2f thn
pipirline, -1 Lo 8b offer by The pipsline Lo grevide oY oexpatite
transportacion service o se5 ofriliate relating to the relensed
gas. 2%/ {pronneed & 1AY A 0FY) L
Scme coanenters state the rile iz neeced and suggest Thae 3¢
pe broagencd Lo precivde tying use of =n afiiliate or ex;.ediced
transportarion service to 2ny jas that is raleased, not just
i released gas suakjest to take -ar-pay retief, aad to furare
E — - -
a9/ See e.d., Arkla, Encon, vatural Gas, SCONAT, Tennesseeg, and
Transcs Sas <omrany.
L Qs w7 Feart REeY ar Dy ossn
i
]
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WrCIASeY LY yimeelires Ior Spsted s iy, L1 Some goTnTtenters
| Y t)ie 7 I LA

Giate tiwre snouid te nd cransperrvation praeferance for releasad
and ask the Commission not to condivion transpoctation ©n
Piveline ccamenters direcily addressing +his section state
they do nct tie the ratease o gas to use of an affiiiate. 93/
Novurzl states it has no ohjection to prchikitions against

recuiring re! »ased gas tov ce sold tlrrcugh an a:zfiiiate cr giving

ICERETIEZREE 3 s IR IR et

an affiliate prefzarential access +o released gas. It does

~ - - - e == _— * . - . e : B N - . - - N M
hownvei, Lo Lone 0534l iom o agalingt ayans N prenarentids

[T L,

e T,

trangportatrion rights for roleased gas. The commnenter believes

+his prchibitisn intzrferes witch take-ar-pay negotiationr.

rommantere nelieve rhe cormmission should deal with

FE By e wem e Myse )
- - - oa k-

vaerriarions ©n Take-or-gdy periel i The prudiodd

Nos. 4356 and $06 rather than in this rulemaking. 247

s Joppsdog ol HeLIeVOD eving an zgroenent ko release J3asd

Lo

19

(Y

i~

sazniecc teo varesnr-pay rellier TO an eyreenent by the greduter (=Fr

tomor/end-user) o optaip sarvices from ALy atllllate ol the

a <o
pipe.ine or Lo am wilvr by 0E 21
¢vansportation sarvice o affiliate for the releasad gas is

an unduly discriminatory gractice. Tre Comrission has adepted

smeyeade, IECCQ, and Matnurai thas Crearingiouse . CresurULaveny .
57, See e.g., Hadscorn and NAGASCS, Ins.

53, ANE and E1 Paso.

G4/ ee ¢.g., El Paco and Matural.
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spTtlenents,

statenmerts. 46/

and 158 rot ne=ded with regard to vne maning i lalis:

-~

—ipcline cormenters state they do pot Know in any

givis. transaction whether indecendent parkelers OU producers are

selling released gas. SO that compliance wicth ihe requivenent

Lovld be 1mpossible. Ss7/

Sore conpmenters state, however, that

~hen the transgorting pirelinc releases tne gas, the pipeline can

tell which sources of gas are sources of released gas or result

1n take-or-pay velieft.

pipeiine. 98/

pay relief wiil T

- A ——

CAaz beliiesves the Commt 2 ion should encouyage a 1ot show.ng =hnsie

gas it has reieazed by nisduaser &nl lacavion.

Thn» exaci alloucalion oOF disposition of

dotormined by the marketer, kowever, not the

aer (-3 j oy 8

£1 Paso states that siaply krnowing gas is released

gas does not zean the transporting pipeline krows what take-or--

sotained or oy whon. Texas Gas 1adicates it

cin teli «Lotlher releagad yas is actuatly invelwved 1p a
’ rarticular sale or whether take~or-pay <redii is rTece vaid, but
Lot until weeks or months afuver the a&ls.
Jeveral) couooncors refer Lo 2 1der of reiea-ed gdr. fvaas

apd with what producers a sipeiin2 has enter:c irto relcase

chis compenter was Wiliing to jicentify publicly ail

Notural scates it

releaszed gac on its system on requeant.

rFatamale Gas. [HGAA, and Tennessee,

andle, and Texas Las.

t
agreemnents.
gives out a ligt of
36/ Fuxon. AR, and El1 vacso.
Qs C-:_‘;,_t._-\ A
58/ Yatura:i, ranh
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Ccomnission toe penol Tt T rowoert U9 contact perucnnel,

final transporcatlion CEQUERTS, ard writtes rogunsts. 1037/

*he Cormission welleves, an 40 SORC comnentelrs, “hat this

;o irennnt nay pe duplicative cf orher cequicerenty such as
g 284.13 of the Connission's reguiations wnich is a log of aill

cranopertatlon requestio and ot the 1cg in & 250.16(1) (6 of the

rule waich would coentein requests by avfiliates for

«ransportation service. 103/ 7%he Comnission A1So agrees that

ke 3 chinnetr Or parketer with a pipeline nay

p:

1=

k=3

ct

pr:liminary centac

e s.;s_~_-k_-;'l.\'.::.:'_.' i e RS
~
log ot all contacts wWith petentia =.iippers 1S unnecassary and

nay be detrimental tc corpetition. Thereforz, it is not adopting

Ths3 P

d

i. Written Du cedures to shcw how prohibite
actices have beel elipinated.

-
P e

= with marketing

*i
e Comnmlission Lelieves that & !
&
!
1
1

mhe Commission croposed requiring pigeline

Ltmg ro Zevelul Jrivten precaedures 10 ernable shippers and

- o *N
Srdeih QAT

- to determine hew prohxbited pracrices,

enforcenent ot raprirl pegquircmal nandicclosure of

qonaffiliated shipper inforrnat.ion it an affiliate, ard

preferential dirposicion of affiilate wranspsziatisi

r i (progpn=ed % 161.3(%Y.)

SNl ak
Mave LoLil tta saaddia oo it

. m e m— e ————

ow & ARP, and ACGH, respectivaly.

103/ Arrle. ity wf v
104/ Sern. e.a.. Loron, and TNGAA.

ne./s See. e.9.. NSO and Sty Tiemw LOATPL
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Coclct Mo, PMBT7-5%--000 - 5% -
DOV gL ol e Rl o ULJ:\.: ST he GSSUI‘EQtiCﬂ thut whe
nipelines are guailty of prohioited practieo.y. 207/ Kentuciy VWost

suggests the Comaission revise this section siaply to regaire
pipelines to devalop writter Guidelines wnich ersure
transportaticn services are« rendered pursuant to the standards

100/ Other comimenters tellewve writien procadures

e, -~
~repoceed. 18

l

(]
°
3
L]
]
>}
<
1)
i

should only be required where prolibited zctivity has o

»

or where there arce colorakie allejations of a specific

. el T S, LRI ) ol R ~ v, - -
alltluvapeesbave Lbieltile, 135, columbin Coo Relieves the
P T T TP T A S |
eeSeiTnoTnL Zliooli Lo owl i

The Conrmission agrees with the comnents that the
characterization of pipeline conduct 1is unnecessary and has
Adeleted this roference frem the rule. The Conmnmission is
requiring the provision of written proc -aa gtating how the
vinei.ne plans to 1molexment the reguireaenis or Lhie slandarde ol
~unduct. The Commission Lelle.es Lhid reguirezent 1§ nclessary
fecause it will inforr nineline employees, nmarkatars, and tpre
Comzmicsica ¢f pipelina pracedures. The Cosscission Lelieves these
written procedures ara all the more necessary becavse, us stated
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i9if S€5 e,9.., Columbla Saw=, Thoon,
103, Kentucky west.

129/ Northern EBcocrder Pipei.ne Cuhpany {(WILTLOTG Lordass;
Fl Pasu, respectively.
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1n cenecal, the Corrmission is adcpting the approach tn

ne ™ 1 inflc cr+tation reguests 1in
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which & marketing aftiliate i involved that rave comrmenced 10
cays cr aore earlier. A pipeline nust keep the same infoduad
an ramizsts n which nonafiiliated shippers are
involved, but is not required to file the inforwmation which is

available only to the cornissicn or To the pu
e

. Lo -
@ ey e bose P S AL - AT 3700 P
e trem s ke arn? e we - Y Yoo

kb Phe 1erorrinag reasuirenznt ard the raintanarnce

requirement axe linited to tha |

ier, Lecause there i3 a possibility
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£
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year 19389.

that market a:ifiliate abuases ray not be a serious iong-Leli

rrobler as transportation service beCcones more competitive, the

%
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]
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L S AR ‘. R s Lo
armant, R Somris s Lan il

connission i3 limiting taeg q« ULrTing Yoewwil
] o4 ] -
5 that this wiil pretect the pihiic from the pcseible

evercise by vipelines cf resicdual market pgcwer over
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transportation service as the ipdustry moves toward jncreasad

: . - + - L ALY e et~ -
ccopetiLion. Li, al bLie eaa L0 Lais coricd, the fLommiccion
Stfrrmuvayaiy rinde 2 poed Fa o evtead the Tenmyvibing regulvemant 1t

pay 4o SoO.
1TNe COMuLISSLUIL PLupubcu L ais asty pAMSa s e meolLing
ayfiliates to file certain ‘terns of irformation. These itens

were 13 a list of personinal and cciiities suartel wabtl. ail

2) rthe irTormation 2nd

- R Y - —_ . e te, - - -
affiliated marssting or brokering conmpany, 2 ¥
format reguived for 2 walid reguest for transportarion service,
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1) precedures used Lo adiress Lol oresolve Oon lairts by ahinpers

and povential shippers, &) prccedurws used to Inform shigpors and

povential shinrers of the avallability and cricing o: transporta-
-

t.oun service and the capacity of the pipelire available for use,

5) tariff provicicns ccntaining the first four itemz, and s a

-

Yoy ot all rqrreste fror frapsporration carvice. 130/ The lod

.

coentained a numker of separate reguireaents. {Proposed Part

l 25

ha,

e

- —~ .t . R - . . e L -
The Comesa®s510h Lulther pPropwotd tuwuiring FL7

el R I AR § TN RS MWK V5 iR

marketing affiliates to zake the filinys anl the log available to

the public by proviuing a paper copy at their principal places of
business and cspies by mail within seven calendar days of a
written request. LIn aadition, the cC:immission proposed rEguiring

o the

vipelines vo prov:de 2e-hour accwss by =21zctronic means
date required to be paintained in the log. 111/

Some commenters ¢ererally support the proposed repcrtiag

requireaents. 1127 Others kelleve the prepesad repertl~y

others belisve tlhey

rejuiracents ware unjustifi=d, 113/ and st:

should be wcdified. 1314/

LlU/ Froposea ge Zov.:uia} and (b;, 52 Fed. kea. at 21.%26~-23,587.

1010 Swmanogand s osnig g e

G, Produtar Asccooiatiops, fonsolidarted Edison

Dublic Scrvice Zlectiic & 3ac Ceopany (Fublic Servizel,

W18CCns1N 1St rivucor Lroup, ana Consdildaled Fued.
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/ Sne e.-, Indicated Producers and United.
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disclosure is the nust crffective Jdoterrent to tavoritisn, undu
discrinination, and anticospetitive conauch. pyronucer
Associatians believe Vhe pubil:ic accresns requlirerents would
mitigrce the viagidaor ' oadvantage of attiliates. 1This cenmenter
the formar reguirerent tnhat celf-inp) ementing

transportat_.c: transacticns be reported to the Cornission within

42 hovrs. Ordexr YNo. 436 repaaxled 0 oan pequirenEinit.

——————— - - 4 s .~ - - e .
:.v.-f'.:"ifr"" TNy [

requivenents and has revised and norrowe’ soae requirements as
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+ An =zservice. and the capacii, ¢ woe piseline availanle f£2r uve.
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TET s M T ey s oy (20 Oommany akhiiacots o the

1ol ii g and subseruent acendmient of tariirss containing the
srermatiun reguired in prips tiea § 28C.15(58) (1) -{4) on the greund

that auitiple filing fees would be incurred.

To the extent that the requirements duplicate existing

tariv e, the vule does rot rerfiire refiling of %he kariff. A
pipaiine wust file new tariff provisions with the valid reogue-=t

ard availability and pricing inforaatien if 1t dces not nave

L’)

exitnting vtariifi provisions wiilr b

ng tariff provisions. The

-
+

)
i
rt
t

Commissinn ie ruquiring that these filings be upilated quertexly.
b.  ley @f transportation reguests.
The Commission pronosed requiring pipelines to file a log of

ail regiects tor transportation service. The log would contain a

115/ Columbiz Gas and Enron.
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cerect undce discriminatien Lvoa plpeline in faver ol &

narxeting affiljate. The Cormaussicn believses the 1tens of

infornatisn required in the final rule are necoaaary ta allow
meaningful rnonitoring of unduly discririnatory conduct by
pipelines. The Commission has thus adopted -ennwting reguire-

nwents for 3 pipeline's transactions with it

. fiy s
s Tarketing affiliate

]

And recoru nAalntanance requircerents for a pipeline's
with nonaffiliates.

The Comnission a'so agrees with can—ents that some ol the
data required, such &as the supplier of the gas, the end user, and
whetrer or not the gas is subj=zct L5 take-or-pay relief, are
available fronm shippers rather thdr pipelines. 122/ The
commission notes that this inarerration {(medifizd to stat: of
location fzr the end user and producing area fcr the supplier)
mustT hCcW De sunplleg only lor refuests oY transportation in
which an affiliated rarketer is involved. The Ccmmissicn
relieves the provision of this inforration is escerntial to the

orevention and ccrrection of undue cdiscrimination by a pipaline

*oin DR L. T L TS - = P [ _ e . . - x.n
I 1avor ol ovd dwaaa8lL0y 3lidiaata, Lno Uannigeliory hao Ther
cdepoed The agprcanh that a valid Crai=portrinicit roguedl Linowiion
I -0 S B t - T T L R o - - T T = -l e 2 - . e = - - L3 .
it i bdddsdiow WdIACTel 10 4pivvavewr wude it LT Wl A eNLie? b e

LR CAEE L i NSRS J b i
P e e O T e T

122/ See e.q., INGAA, Natural, Panhandie. and Texas Gas.
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O TS A S 8 A I D £ KT NV 361 W




19880628-0247 FERC PDF (Unofficial) 06/01/1988

Docket ‘lo. RMg7-%--000 - 6} -
“. Cemfidentislity of Anforgitis

A pimter of cormenters state that maxlng

¢ infermaticn in the propose-d cransportation vequest lcqg

~
-~

available ro the pubiic would cause ccor2titive

rarxeters. 123/ AlDost ali such comnmenters nention the scurce cf

e gas zxnd the end ucer. Other itens of inforaiation include the

“11iaticn of the requester ~ith the supplier, daily wvolumes cf

£

ol
e

gas celivered, receipt and delavery poinats, ot L TaISNOrLa
rates tor the service, whelhd the gas is subjact =z
reiief, Lie transacticen profits cf 2¢filjated mavketers, and the

~ 4

status of the regucst. iz

‘me CoEmizsicn agreec with the ~ommenters that npratection of
sensitive narketing information is imporcant Lo the preservatish

and fostering of corgetition within natural gas markets. Ine

O Lnm w13y, ALLIL G A Y Ligeillng the copraiveing of ez
producing area in whicii the su.rce of Jas .3 located and the
state ¢f lewatlien of 07 ¢i. ! waer sothiaTr Tthan TROLT sapes.,  In

Shdnition, e Commagsion ajoees witn —emmants 125/ an-i nias

jarified the [inal rule Lo require guw

222, 28 S-S mrotans Tontushy, VT, TR tatrada, apd NALASCC,
Lne

124/ Commerters varied as to when they thought this iptormatlcn
122 to bz made availarvle, for avample: when =~ verfi=st rer
trarsportarion ‘e made (Enwrade) and un-lear whether
infornaticn be immadizicly available (Exxan).

e

Lo ot
Proiucer Acssociations states therz should Dée a Lns Lusingss
aay ltag 1a» posting cnanjzes 1n rie LrensposLabivin 1og e i

elerntronic systen.

126/ See e 1., Trdicated Froducers.
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in onme Lo witly owreut N

cermission belleves

. - a4l =l . - &W
Cut-L1deniiarily < nC

consistent with

provisions.

=1

i].%. Depariment o

he

recquire disclosure only of

* £
s

L A
A athN

e 1nformacion.

-
davrsidd

discriminaticrn in tavor of

=T A~
ita Yy ML

2ilz of their
have) and the datails

affilizate

~—. - i me—m 2 - =
A AR Aendberart s IPTea wesd

transactions of af “iliated

-

arting poth the Conuis

nmalrketer

AYsariminareq 2gainst oy

m 10a s 11 DanyrEment ot Ju
£ - " -

these revisions wili protect the
JaalormiTLIh e s

the Commission's open access transpertation

The Cepartrment objects to disclocure of cornpetitively sensivive

ipfarmation ahautr each

L
A LDy

Departnenrt ot Justice,

iop and a ncnaffiliated carketer

scic
shether or not undue discripirnation may axist.
“ili be able to establish whether or not
LoV ing =Coushe VU LriTretieil bun CuaneeLitiiog
a pireline's transactions with

Accerdingay, ths2 Conmission Lr requiziog a

e o L

- :‘1‘.:0

They Are

Justice suggests revising the rulie to

transacticns involving affiliates.

Y T L L RN )

IL aiso wmaingsi=z bt ranaffitintres t
afherts snipnents [0 detaect

sy s 1

affiliates. The commenter states they i

cwn trenspoartation requests (which

of the pipeline's transactions wWitn

o recessary gasis for copparison. 126/ 4

- = N T R T P S . P
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rhat infermation concecning

marxketers will pe most lzpovhant Iov

™t
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4 nonarfiliated
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its affiliates and conparing that

concecning LLS

ﬂ’m‘m_ - v




19880628-0247 FERC PDF (Unofficial) 06/01/1988

Docket NO. RM37-9%-007 - 6L -

[ I . . . T i £ 31V m e s . Nall 4 R
piEeLine v Leup MO IUGE aiee b v infornatian pcopcerring Yorquoses

for Transpurtatinn in whicn a marketing affiliate 1is involved.

Intornation converning a pipelire's transactions with non-

a‘fil.ated shippars Wwill! stiil be nccessar/, however, to permit

cenmpariscas 21 a piyeline’s rvearpent of Ajfferent rornaffiliatsd

e

narketers and tho cverall treatrent of affi

R e

ated marketers with

o
[

the treatment of roraffiliated marketers. The Conmission is thus
recgulring a pipeline to raintain, but notr ftile, intormation <n
requests i{or transportation service Lty nonafiiliatad shippers.
mnie informarion wiii o be Avaliable To Lue Cunmission on raguest
and to the public under the Comnission's digscovery rules. 127/

2 Te~niniral chapges in the transpertation loma.

The Cgimicsion has nade sone technical changes in the

PO - IS ol BT O e v eV b € T R s A A my - 3 - 3
eranspoTEIt LN 153 ab cae sesmer S8 zenfl ToviIVW. The Commlosl0OnR
. T DT S SR o Fo Ta H IXER '

A LeEl Ll Lishs dtridgot = b —cmmwed U _-..-,.',3:‘. ?.t'l.‘,?*.‘f"" JrTN THhe

supplier be ~eported =5 not germana to shis rule. The Comumission
Nes nparrowea the requiren=nt concaeriitg roceipt and dallvery
noiats 35 that only cne disrance, the aletan

veweipt and delivery points that are the furthest apart, mist B2

tokuean each pair of receipt

13

revorted, rather than the di=ztTaonce
Ang, delivery [.".)-IHLH. T Cusua DD LU s I'c\:ui.;".;."n; w pasia

report the identity of the rate schedule applying to a

TransnorTatici reguest,  Ihe requirenant verarding tha recort:ilng
os the vo'lure or gas =0 ce rransporced ilan bheei ciarified Lo os

127/ iR C.F.R. 8% 38%.401-411 (1987), FEKC Stats. & Regs.
e 21 .837-23.246. 52 Fed. Req. £957 (Mar. &. 13E&7)
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Docknt Ho RMET-5-000 - 66 -
Dl Loldl wontIolt WOLunD 30- pha mawisum cnily contract saliime

as opnosed to volunes ot gas to be transpert-xd.  Tae ruie also

now specifies that reccrds are to be hept until! Cec. 31, 1989 and

information that is to be mair.cained only nust pe maintained

that 0
in conputer téed {oTT, s~rording to topnission 5pecifications.
5. supplemental Ceopents of Enpon_and Tenneco.

Two pipeline commenters fiied additional commencs and 2
joint appandix after the Cpportunity for oral Presentation held
on oct. z0, 1987. 128/ Both cormpenters favor the fair and

- adna £ ol fE mvoprginna and tha use of

P S L P S S S AP
- l.l\..‘l-l-lll.._,\.,.b!‘\'l-\-r.l - e + - -

E‘.:\.;..'. L2 a "
reporting reguirements to achieve the opjrctive of a compztitive

marlat

The CORA1SSION Agdress it Larl w.vh Enron's sujgestisn chat

o a pinelir~ to maintain records of transporcation

rete
i

v re

vl

LM

interrally and file a rmenthly transportation regquest nrocessing

vepourl based on tre transportation log proposed in ths HCPrR. Tne

+ +nat informtic

- Aleaivs o

: cencerring a transpertation r<qilest of o ron-atfiiiate be kept by

|
| the pipeline. The copmicsgion is requiring rthe maathiy filing
t
on.y i Gata congoIning a2 s capoenortat lon rogunsi X 3N affitiate.
174, Supplemental comaents of Enron Lnterstate Pipzlirss (£ilcd
Nov . 30, 1987); Additicnal Ccrnencs and Responses cof Terneco
sas Pipeline Grcoup, iin<. r£iled Kov. 20, ;087%; and Appendix
to Comuents ~f Tennezo Gas Pipeline Grocupy and Enzon
Interstate Pipelines (Joint hppendix) (filed Nov. 30, 1287) .
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goth Envon apd Tenneds aghk Lhv

irers fror the transportation Yog. 129/ The commission nas not

adcptred thase suggestions pocause 1t pelieses these jrems of

irformacion are nceded to establish the ccmparabll;ty of

-

afsiiizte rransactions and the awistonce cf

attiliate and Lol

unduly discriminetory tveatment With ragard to g&s subiect tc¢

take-or-—-npay celief or rranasactions jnvolviry losses-

t the conmissicn require & pipeline o

[to

Botl comnent2rs sugaes

provide a jist oi eil groadu e and werving jptarest oWners and

€ T
e UREP

3]

rre sources o
offers of credit under order 1WOS- Z00
roquiring a pipeline to make this informatiun avais==:
nonaffiliates on reguzst te ene extent ir makes 1t avoilable o 4

macketTing atfiliate.

qest chat uii€ comoatesion 2RpS

¥

"
3

n
!

TThe commnenters

G oruLiges apei revise LR gurrent repcorting

1eqq1rDTCﬁt in the CoRn S AcIr < copulationt 119/ Enuyoli sug3cst”
e Ccormnission requi=t @ Gipelins =7 rorcrt the sawioun rate cr
ene acntually charged Gurtiy eng piiling prried, '

¢ce. the rald LY
the shipper. corporate a: at ion befweel the shim et aid

—_——

129/ mha jT2mS eliminated fron the NOFL according o +ha Taint
AppPeNa iX would be {v) the affiliation of the requester with
viwe sippasct and +he extent of the pipeiine's affilizeieon

with the supplier: (viiiy soursh ot gas; (»11) end u

(»1v) whether The was Teany ew~mmzorted ig subhject T

or-uay ralief; (x¥) aflfiliata 198S margin; and (Xix]
iy ¢ the transportaticn request.

[SIN0]
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>
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Doecket Lo, PMI7-95 009 R VY

P -

transparting L.pviiie, aod Lies gtV LNy

[

discounted rate Wfuring tae billing perisd for each delivery

at. ipnron asks that the discount report te filed 3% way= ficen

v

o

h

tihe erd of the preceding wnonth Eecause scheduled volunes cannot
be ascertainsd in tize to permit filing within the curent.y
reqguired 15 day period.

The Commission is aconting Enron‘s suggestion in this rule,
as it relieves *his intorration will relate dis—ounts to rates
and enlarvaes its knewledoe cof discounts, and, thus, will enhance

P mm mmepes i imoT AN 3 AN s mnms e d‘upr: M A anan iy
discriminatory bkasis. ine rule makes reporting ot discount
informaticn separate from the reporiiag of Lhs Sthed 0 crmati
in the transportation request log. ‘The rule requires a pigeline
to report a discount within 15 days of the ~lcse of the

b )

vipeline’s billing periwd, 235 il 3

- =Y vyt .
NEXYEatay Tedu.artu

0

under § 284,7 (47 (5Viwvy of the Coanission's regulations. A

recort of a diccour~ under this rule satisfies a pipeiineg's
e pPLE

oplisemtiun to report under that secticn.

LA3TIY, Tenneco suileven a pivciine should idenicifv the
locations of current capacity constrainits erfieching ialefiuptibles
- L “ L e - i - Pl e Y o e 4 Mevma s mms e Ba s e b
\.Lt.‘ll:ll.l\l& -k e At s wpbD L - eIl Tiak o bt [ R T L R A ceva

sperificallv dealt with rthis type of ipfcrmatioun, it has, as

sioied previcuwsly, foguirszd thet to the evtent a pipeline
provides natural gas businesc reiated infocmation to an
affiiiate, whis infoiaallon adst Le nade avallable

cntamnerznasusly £0 all poraential chirpera  hnvh A*ritieted and

oL et b it ekt
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~eraftiliavted. This regaaloTens

e oy c DML AT AR -7 B - 7

Docket oo WA= and - 69 -

concerning capacity conscralints. 131/

we Cormission has ~sneidered the othec suggestions rade by
the ceon=enters and has adopted provicions which it belileves
are substaniially in agreement with those suggestions. The
other suggestiois are:

1) Interstate pipelines cust inplexent arc erntorce teriil
previeions without undue 2iscrimination petwoen atfriiated
and non-atfiliated shippelrs anu polential sripoers.

7y Tarifif prcvisions -ust specify the procedures for
scheduling. allocating and curtailing transportation. These
cedures should not deperd upon a shipper's affiliation

I3
.

pre

-;itn :n intershate nineling.,

3y Tariff provisions must specify wnal informatvion ar
f.==nt CcoNST1LULE 4 vaiiu LCuueemw LTZ TEZTTEDRCTY v mEETIOE

by shippers. and thege taritrs provisions nhst &
cosnpiecaly specify those zoguirements.

4) Interstate pipel ines must uue Jduc diligen.e ‘n processing
all pending requests of conparable conplexity within a
specxtic prri:i ~F Flma, ar in accordance with specific

s lpntonaezn, %0 00 epecified in advance ip uhelr taziis.

5) Tariffs Lusi o€ refiled to corply with 1\ tnrough & above,
i€ thev do nnt aiready conTain these provislons.

&) Ynterstate pipelaines must file and wajimtain prcoed
for accepting and precessin ¢ trarsportaticn reguec
including deparirents which are authorized to receive
vequcsts ISX Frznenacation.

71 Inharstat plpelines .3t nave a ccde of cunduci IOT

+he pipeline conpeany And the affiliated
rarhoting ccrmpanias with regavd %O intormavion aneout
crensacToons provided TO the pigedtine oy ponsEfiliated
ehyrnars TG secure open aieess “ransportation service except
inforaericn which i3 required by the Commissivi. Lu wt
reparz:d Unowhe fommisas T

&) InTersIatd pipelines mast rave oprocedures [or notifying
«hippers and potential shippers ¢f all receipt voints,
selivery poeinks and Xey plreLine seyneics ob waich wolid
nomiratlons exceec availabio .apacift.

9) The Commissiorn sheuld adopt 2 potiicy stating that the an
interctate pipeline will not corndition or tie its agreemeit
5 peleass ga2s subject +¢, take-or-pay retief to an agreenent

ernnlaoveas Sf

s

zy the proau.st i susbtosoriendt woor) v Ahtzin cRTVICES
from any markeiling arprilate ui lhe pircliing, cv T2 2R orrec
by tha oipeliine to prcovide orn expedils Transportation
servizo =o L= anwkatirg arfiliane related to the relessed
Gas.

10} An interstale pipciine chould adopt a peticy enothe

icy ©
{continued. ..}
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1. Open sea=nn.

The Ccrn ssion preposcd an open season aciess pgericd ot 12
days before a pipelire cou*d become or resune status 35 an open

access transporter, apply for any other signiricant transporta-

«i-n authcrizaticn, ©r announce the relcase of cignificant o2<
L. . 3 . % - .} (R T - - R
ssiumes. ‘The Comnliszian waa conccorhed thaet a pipseili- TRy RLOViDE

agvance notice to its narketing affiliate that the pipeline
intended to see) certain rranspoctation authorizations, theveby

1l tate wWhnToSAan

ey

- - M — e em u - - P b Ve
sniy acvampane ©0 Lhe D2IXe010y 2f

Ul oy arhpbiv i A0

~

*queue up" in advance of the forual anncancemert by the pipeline.
Reguests rocelived dur-ing the open season pe:iod would ke

canzidared Yo have been recoived simtiteaneously. e Comnissiun
stated the effect ol this proposal would be to place all persons
wns eXoress ntevest in obtaining transportation ducing the 10

-y — a

da, grace period equally wEiprst? with an eqral slain cn the

transportation to be citfered. 132/

;3;/(...continaad)

relatizmehip Leotueen enpleyees and1 facilities cf the

~carcrare pipeline company 20 ni =aAach ©I iys saffiiiated
A

PATrKELLIRG CoRmpanles. inciuding wneula.r theve are CORRCH
erplzcyees (or any functicnel activity of tha pipeline
comnany and Lhe MArKeT LG Cum.Aany .

11) An interstate pipeline should £41e procedures used to
a2dress and racolve complzine by ghippers and norential
shippers

123 An intesstute pipeline shnuid file proceaures wiid Lo
iptern artiiiaved ana nonelffiiiatad shippers and rotential
ehippers «f the nricing % +rarsenriation services.

132/ 5z Yed. Reyg., at 21,583,
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soma COI Tt s et e The pYSpT ot 2 ant enTa crToné
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Ay

te. 3 Sther comnenIers recg.s <t clarificaticn or support

porcions of c<he prcopesal. noCoESl CTURTenTTIS el ieve cpen s€asou
pruVleCIG srould bhe coedified, either as part of a rarkating

a‘riliates rule or the open accas ¢ transportaticn regula-

- -

Llunm . sy

The Commission has approved uUse or an cpen seazon in

t.aiyiduat proczedligs 1o achiere equal ancess 'O the capacity
heind aoffered. 136/ The open season 1s intended tO counteract

ey BNERL T AGVY SO0 G mOLRELLILY alilin

raceiving advance notize of a pipeline's intent to ceex ceriat
transpertation authorizations. 1 tpturmacaoil is avaiiable to

+hae ca-oa vima on the avallability of

')
1
(R

LY T
F e L

[

rransportation, there may nct be a ~nead for an open season

requirauent. The Cemrissien «ill soptinue To consider ar open

iz, tor wample, Fanhandie, Hadson, 1[owWa- 1iiinols, Meocrthern

Bistrabutor Grous, United Dhstoibuilion Corpa-ny, ana Tae
rrocess Gas Conoumer SToup, Indiapa LSiYity Consuwelr
counselor, Maryland resple's C-ounacl, ontrade, and LU sninn.

For exanple, ENILR, rontucky wes
and Puplic Logvise ELCTILC LoLas wen

[
!b)
oS

Fhron, Texas Gas. ynited and City of Wiilcoux & AEPCO state
an J2pen seascn is LUnnR-SEsSsary in licht of *he standards cf
e Tt mamwy Ve aboad YT tnie r“]p Arres pxl‘t NG quuiréﬁan“d

e B e i -

in Ordacs Ne. 41€ certificstes.

135/ Hadson tsupplerental £ilingy, The srceducer—-Marketer
cansnoroation Srovp, oA TreCh.

136, Wenncisil Cac Tipgaline OoTpany, nPY7-"F-100 et a... 4 FLRC
4 61,194 (1987) and pacific Gab Tranasmissicn Conpany.

CF37-1.39-000 =2t al., 47 FEIRC 9 &1,193 (19373 -
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Docket <2, RM37-%-000 -l -
SeIss 0N g UaLt LY oUase LaLln. IR aJddltlon, Wfille 1T 1S not

icposing a0 opan season reguirement ia this rule, the Cermnission
reserves the right to Jo 82 1n future if it ceitermines it is

2. "fual® approach to gipeline marketing affiliates.

In the MOPR the Cunmuissicn asked for comments =noa "dual
approach to vipeline marvvering afflllatecs., “hisc appocach would

prohibit a pirelite t-at i3 not sukiect to Order No. 436 fxcn

having a marketing «€iiliate. bur allnwu A ninelinre that i«

B R . - L X1 * - -~ -~ - - - - - R
subieat T2 Grdor lic noay S T PSP S I

vroposed this approach to enccurage a pit.eline to beccne en Crder

Ho. 436 pipeline and theraby forego any market vower it might

e | L oae - -1, -
Ay eam AT e g teadvd e

- my P U
bl The Cormizzicn Sot

Ravs svasy rrans
even for Orcder No. <26 pinelines, its concern remained how the
pipeiine-rarrReting affiliate combination chould be structured cr

regulated so as to prevent undee dlscririnatior bv the pireiine

r

T € rttmwe -
PRV P

. L. —n e o e D
-t D GO AT
‘the wajoritv of those comnenting c¢cn tils issue wire agains
barring a non~Order ¥o. 43% pipeiine from havinag a marxetin
k -

ravional

2

affiliate. 1§, These cummpenrers araue than ther? 1s n

- -
e TR B4 'S
PETLET S A )

8l

the prohibition and tnat such & prohibition wouid

LR )

137 532 Fed. Ted. at 21,579-2i,580.

1337 Exxen. ANR, Envor, ?\'nnt‘m;},: WenL, NaT ool Taeel, fHariical
Cao, Toxao Lastarw, Tewas G, Unoted, A2, AGD,

Tonsolidotid Z2IaLn; Toe Las Compary of ew Hdewico, The
rrocesgs Gas Consurer Group, Virginia. Tnror Gas Marketira,
Western Gas Morketing, and The NMrodurer-larketer

1-ansportation Group.
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sodlercoygt tre e luimory patire of thoe crten atcess transpart ot den
progran.

Scme conrenters, however, suppcrted the proposal..ilg/
These coermenters argue that a pipeiine sacuid ke rewarded for
taking the increacsed risks ot heconing on open access transpoarter

and thet a pigel .ne should nat kpe alluwed the full kenefits of

CCTPoLITIT ViI4 & Sai.sting arfiliate winlil ot fas ecvorded s
cusitenmers the benefits cof competition by beanrisy an onen accees
transgorter.

The Cornizsinon helieves thnot mandating Soon 4fdess STatos

for a pipeline that wishes to have a marketing arffiliate would

not resolve its corcerr« over proferoances a pipeline may give to
its affiliate. The JTormnlssgion's corszarns zocut antlcempetitive

practices ar<« related to npen access pigelinec as well as non-
Lpiin GUSR33 pipelines.  Acdcordingly, tite tonmissicn wili nist

nursue the vpromesed "Aual™ apprecach in this rueleraking. 145/

p2v/ Coiunbla Gas, iowae=jiilnols, Indiana Utility Consuaser
Counselor, Maryland People's Counsel, P3I. and Sunshina.

aew/ The Jommission hac, howiver, conditivned the akility to
encage in salective discounting on pipelines! aczeptanes o
X wlankes certificate. 3Sew divcussicon above, 2.a., Unifomrm
eniurcement. Or Tarirr3 anid strict enfarcessnt of tariff

condirinne

ki,
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necket Ho. A =L -000 - J4 -
n. ROreQics.

P - e e N o ety e = 4 - - . R T - N~ - .
Tl CunairlBos il ke d Lred YTOoLLLi€s s v ld o conoranr anaeTe

smgosratien indicates that unlawful, unduly discoininatory
practices have cccurred.  Somne Jonnenters ask that, in geneval,

the Ccrnnission follow Dpinicn No. 212, 1417 which states the

¥} Aabar 310 0maa]
-l - A T . "-"‘:MA

— - . — - el T et s ¥
[ e i \on ot

P
[a}

trine lepast sevGelE T

rs

actions shouid le chgsan.'" 142/ Tndivid:al rerneldies are
describerd below.

1. Refunds.

e vomnission pronesed Lhal wiezre unlawiil

dizerininatcry practices nave cscurred, one pos: ible repedy would
be to require the pipeline tc refand

an anmount reasonacsly calculavred to put actual

or prespective srippers and supvllers wilo

were injur-ed by tha pipeline’s undue
aicoriminatinn in The position vhey vould

nave beern nhaad Tphe unaue disuvriminaiaun o
cccurred . . . 143/ :

Lal tne remedy described ‘g darages

PP -V P

ragper tnan & reruna 144/ AN THRAT L Comalsslon 1a0K3 autlzrity

A5/ Dre carmenter states tnat

(a4
v
LA}
hy
G
het
X
)
rn
'y
V]
§
¥ )
o3
o
i
rt
0
o}
(k]
=
o
[+3
n-*

111, 20 PERC ¥ 61,352, £1,773 {1uc4).

142/ Texws Cos and TXG sas Marketing.

1ty Sew g.ol, Loila, —~od bl AT it tooy & REPCZ.
14z CTerin cited §molulod FDO V. sunray ox Qi Co., 121 V.5, %,
Z4 (193%3; Unitsad Loo TopTetoTint €T . ratlory DronerCles
Tne., 382 U.8. 24° £1%65;; Hontana-sakola Ueliitien Ju. v,
Nnr-hwestern Puhlie Service Co., 341 U.S. 246 (155}, FEC v.
(continued. ..
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2. Coniitioning authority.

The Commiszsiun proprsed cancidering conditioning procent or
corure btransportation in a numbar o YaVE when 1r.Lorpation
irdicated that unlawful, uaGuly discrininatory practices have

rred.

cCCu

priority for sone OT all

2) limitat.ion or elimination of t

transport gas sclid or
(divercerent)
affiljate tc
ination; 41

of *the pipeline; and/or 5}

Transportation cou

cnsu

reguiating

brorered by

rthe

re ajiynst

: 3) restructuring of corporate

lc be conditioned on 1) loss ©

Leansportaticn arrangel by

fucure

structures

4
i

he pipeline’s authoerity to

mavker:ng aftiliate

cf

Uridiie

trne arfiliate in the future as parc

divestiture cof the affiliate. 149/

t wran Cas Marketing states ©

legal authority to inpese such conoitions.

The CCDNiSS

unduly disarininatory practices,

jon celleves

-
(5 3

nat th:s Commissloh

cion it has anumerrated for considaeration <an

Gorma and oonalTIong Yo wh i, i¢ hias tae

cecticn 7 5f the KGA and section 311 of the NG

147/ 32 Fed. Peqg. at 21,E582.

150/ 4n As srp;ated Goa Giatolnutioo . FERC, +
coumission nes broud powers to deal with

discrimination L"Llelvg
1€ o7 the NI AZe¢ F. 2d

commissisn autheority, g£7°.
TERC % B&1,U7% 1980 Tpin

:‘_E_..__"" arid denio2 In part,

wio, 20%-A (hinadi

Lnd oLoguiring °C

u[i(. Po‘d‘al—
1 ﬂﬂ"! \

.
?u [
R A
N -— N -
F =)y SN )
42 PO

feor pxsvolg,

- , 1"
C.::’.: I

~ao
e

- bhi,:

ander

oy tho very jce
AHR PL,ellne Co. .

171

iaCnrs LLE

wat irn tne presecnce of snlawtul,

the cenditions for transpcrtas

t;irnte reasonabla

tegal aurhoraty urnecey

TA. 1560, However,
hn -t held the
andue

ann
uf

zectians %, 7,

L”""'.‘;’_‘j in

I[

oot

VIDEE:. coinizh

|
ing comrany unuaqed in undue discrirination
mnacy o Anniv tc rransport gas for its

(continued...)
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sre ORI DSAON 1n UL anievieiid cepaitigns ot thic time bec2is? :

Lolippae oJhe rule
Giniae UL bmkndTLIn 3T 2 gipeling In L2VIY ~f 2 markering
affiliate.

a. Divogcement and divestiture.

The Comniscion proposed considering the remedies of
divorcenent ard divestiture as part of its conditioning
in th= event that it foupd unltawtul, uncéuly discriminatory
practices hav? cccurred. 151/ Generally, erhe commenters that
OPHOSE WSR2

s of vertical integration, and be outside

=

|t

imirnrate the renefit

13

h

the Commissicn's legal author- iy, 152/ The comnenters that

support tnese M2asires

ve remedy for ynaua 4l “1on By o pipoiinc ia

W)

crimin

+ =
S AR a
Ny =wii

vt
e
[t}

-

Py

SOl staces that noesd

Ii

Eﬂ

favoy of 1T3 marxeting ac fliiace.

abucaes will resnit simply troo informal comnun:cation batueen

prpetine personnai and the affilliate.

~3 et

Ti.e CoaliisBoiwn AT nouL PESEUIZLTING rac i YenanTs 1or

ot

atttharity

~f thaese =oasurss asgus Laly would reducc conpetition,

Ths Commission helieves

Jdivurcemnent or divestiture in this rule. 1Iu

that the current rule may Le sufficientc to Xee ipeline
7 p pip

— e =

1=fy{...cor*1nled\
sales cus-omers in the event that it ceases tC transpert

- " - 3
winaci Tart 204 of he Yorov arsornst

151/ 52 Ted. Peg. at 2i,5%«<.

oo e.q., INGAA ara TXG GRE warketing.

-
wm
~

= A=A
1537 See _g Ccitizens EPnergy Lorporatlon, Natural Gas
in

L
Clearinchouse, Irc., chio Cas Markating, and PsI

. —————t e T r— T T ——
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1‘.
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sarkering ATEillaTe ACASas Crn Cuearring.  Shucasd L hrmuorD Sl 3
Ar isy whioll warrant the agplication nf such neasures. however,

i s Qommizolon bolizvec it hac the antheariry 5o ciarede bt ThaT.

DTS- CRP

! Tha U.S. Denartaent of Justice exprnssed the sane opinion in tne

puklic hearing held in this proceeding. 154/ V¥here necessavy.

divestitur: trw prevent a pipeline’s undue diccriminat
c¥ its marketinrg affiliate.

b. Loss of pricrity.

arranged by ap aftiliate in the event of instances of

sffending pipeline. 123/ cor TAls reason, ‘tne €.ty 23

this counmenter believes that ccrnditiosning rransporcac

| ig urdesirable. It would, tharefore, examina loss »i

a remedy extensliety perore appiylinyg 1t. 1ie Lornils

— - = —

154/ S5eg resarks, .S, Departvent cof Justite,
Aral Dresentation®™ (Gor. 206, 1987) at iz8-129.
186/ City of Willeor o Az92c0 and Enrca Gas Marketing.

—. P e e e

.
"k

]

CI S M : : - s e e = e . = - A~ o T [ . L .
i al:;{_.['_’__‘_'?lnatjt?!"‘.. Soame CuLrTEtiee il s¥ate Lthis VveEReLy Wi
]

avo oLy [ L T o e e T V= e o cFYY S

Lhicd paiticd ol add Loasx Liek theo :£f3iliate rathar

! of priority was beyona Lhe wommission's eubthority SeCauxe i

ti0 Commivnion will consider and impese divorcemant or

icn in fevor

Th: ComlSS1on proposed <o diricning pbresant C future
| “ransportation on ineg of prierity {or sGie Or alli transportat.ich

undue

1 penalice

y

I WLLICOX

AEFCS agKe that the remedy be prospe active onity. In additicn,

ion on ioss

+
-

would require a pipeline to act contrary te its tarifi.

The Comrission ajyrees taat panal 1zing innocent *hird pacties

prior.ty as

sich

helisves, hrwever. that any transaction in which a marketing

nz_ov-tnr'\ "‘ fQ!.'

T - R CETTN)
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e CoRoLS310Nn Previcusl) considered the legal rationaiw T
- 2

réreeping roquircments ol

L

pronaulyating all Lhe repoiriinhy ami rec

v - s
[ . PR

1 pucowuat LO the NGPA.  inhe COMNISS10N sTtatea Chal 10
crder to implement the KGPA and properly discharge its duties

.

tmereunder, it reguired infermation cencerning all trancacticns.

Tha Carmiceion foond, thorefors  thaT it wag nacessary A
appropriate under sectijon S0l or tne HGPA to ensure that the
reporting requirerents disclese tie nature of the transactions
bring conductecd. It alsec found that 1t was recessary and
appropriate to grounu tihe reporting and [evoLCheep ing
requicenents on its autrority under section 501 ol the NG
to ensure complianze by application of the civil penalties
availevie unaer section 30% ol Lie (3 A, whatever the soudrce <

the rransporratiss authorivarion fcx the rraneaction. 153/

4. Enforcenent Task Force.

The Ccmnission 2lco anncunce? in the NOYR that i+ was

establiching an inforral fact gathering prouvess. This process

Torce ©G veceive complal

4]

o

e

consists cif an Enforcement Task ;
concerning 2llegod cnduly discriminatory activities by rarketin
affiliates and to initlate grelirinary investigations into

corpiaints pursuant to § 1b.6 of the Comaissica's Rules Relating

o Tives.idations, 07 to verifs factz, ascertain the score of
any pro%len, and atrempt infor~al resoluvioas. In additien,

159/ 5z Fed. Rag. at 21,583.

i6s/ 13 C.F.R. 3 1b.6 (3387 .

R El 2 dEDSRIEOS IR 3R IR N I K

WERAET IR ARES B BF R Y
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cafes are congpiled ard anai 2ea tor preseataz.on to the
Cemmisgsion to discicse the nature of the cecnplaints and allow a
decision us T Wwhether to institute formal investigations anc/or

cefer matters ¢ the Cepartment or Justice. 161/

geveral pipelines comrented tnat the procedures weuld

. - . PR
e Bdva s - amedantore =

aenerate sreubstanciated caapiaints end ccuid ltuau
5y corpet.tors. 52/ Qtner cecnnanters, consistirg cf tocal

distributicn cerpanies and irdependent marketors, erphasize the

Sals

n2ed for pronmpt resolution cf complaints. 55/

The CCRAlSSlon seorlaves The taSs rorve ang Lhe ULl iaw t.ase

~

vitsted tho resclution of potenticl nisunderstandings and

-

'

—
.

pe

disputcs. They have alsc. assisted in bringing o light some
practices whict sasranted more rormal cansideration. Commenters
who addressed this issue at the cral presentation stated that the
rotiine was working and chat it had a substantial effect on
reanlving dismtes, 1647 The Comm&ssion anticipat>s that thase
proceagures will alad in the pronpi examinatior of conplaints and
intonds to contirue then.

Tte Commissinin also proposad additiona) nroceaures to ke

utilized for ~omplaints consisting or the initiation of hearings
161/ S2 Fed. RBeg. at 21,%53i.

ig2/ Mountain Fuel, Texas Gac, and WilliaTs.

e/ Fov cuanple, pan Bublin Jevvrica, The Cracess Gas ConIurmer
Group, Citizens Fueray, and ohio Gas Harketing.

- - - - = P . L .. - Y P - = - -
JuNs BaLUiQl LnD Ol AVUy CpRAL ULy AUl Vil Tidleatav sy,

(oct. 20, 1387) at 82-83 and @5.
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‘n which a pipoiine weuld be directed to show cause why it nus

not unduly discrinirated in favor of its marketing atfiliate ana

serral investigaticns conducted pursvant to & lb.Z ~»f the

8]
o
v
.
3
bl
+
M

n's Dulo Investigations. 165/

Conmissio
aGD states that 1t is impor+=ant that pipelines be required

L Ralt
—

to show caus: that they nave not unduly discrim:nated
pelieves the show cause requirenent rirxcrs the "“rebuttable

presuiption” standard urged hy the éggggigggg_gﬁgmgjggglgggggg
case. 16¢/ NIFSCO responds that snirting The Durden LI proul L

- : I I
s A

ar invesclgatory proceading is not authorize? - gither the NGA

T
s the NGPA. This comzenter nelieves the 1nvestigation of undie
alscrimireticn is carrizd out under seccion 5 Gf Tne NUA gnua Chat

the Commission or the thicd party naking

P Y 3
vhe aliegatizn must bear

r

the burden uvi pProdi.
The Copcission does not believe issuing a shoW cause vrder

ehitts tha burden cf preoci to the respondent. The show cause

crder cosmences 2 proceeding and puve the respendent on notivca
*hat he aust appear. The ccmniesion or cther complainant stiil

hears the burden of proof as to discrizination.

NG SOOR VIS & RO 3 ¥ 1 GRS R ERNSE N  IS IIE OA N E CEE SAN TS 1 I SR S T 0

RABAPSIXIC AL I
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IV, FEGULATORY FLENIEILLTY ACE 5 CATENRNT

When the Comnissicn is reguilrad by secricn £33 cof tag
Administrative Procedure Act (APA), 5§ U.3.C. 551 (1eaz;, to

publich 2 notic: cf proposced rulcmaking, it is alsc required by
section €23 of the PRegulatory Pliexibility Act (RFA), & U.5.C.

§§ 6C1-612 (1932). to prepare and rare avgilaple for puablic
comment an initial reguilatory floaxibiliity anatlysis. 1nis
analysie e rrapnred unless tho Cowwissilion certifles, pursuant to

section 6G5 (b) of tne RFA, that the proposed rule would nct, 1if

ororulgited, have & signilicant ecormmue iooset o6 a substantial
Y
nuzkber of smaii enrntities. Tha RFA is intendad +tn ongeure carefual

and informn Jd agenhly cousideration of rules that may affect srall
entities and Lo enccurage considieraticn ¢f aiternati:ve avproaches
tn minimizZe harm td or burdens ¢ snmall entit._e<,

T Lhls case the Xra rtequires tne Comnmissicn to analyze only
“he lrpacts on émall entities that would »ez sublrject to this rule.
Moot interstate natuwial gas pirelines that wouid corply with fnis
rule do not fall within tiha EFA's definitiman of small entity

becausce Jf size. ‘herz2fcre, the Conmmnissinn cartifies that this

ruie will not, it promuigated, lave a 51GRliicant scoeromlc innact

er

on a substantial numhsr of sT31) ertir

V. PAPFRWORK REGUCTION ACT STATEMENT
fhe ratoraation —ollectien provisions in this rule sre ieing

cubnittad teo thae UFffica of Marmagarent and Bodaes (GMBEY Jor ta

A TR L T LR Y, A RYE TN BTN A S SN A R ST e D e SITAT VT g WS e Y

Pl SRR AR AT W YL PR R SOuN Y I WD M e MV, T SN e i S o s
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agpeoval undor e Paperworiy Reduotlon Aot 167/ and L=

roqulations. 168/ The Conmission believes that she reporting and
recoraheeping tegquirerents in this firal rule are essentlial tc

+he discierga of 1ts duties vrnder and enforfcenent of the NGPA and
the NGA.

Interonted persons nay ebtain information on the irformation
collection provisions DY contacting tne Federal Encrgy Regulatory

Conmissicn, 3825 North Capitol Streel, N.E., Washirngten, v.C.

»

. - A E e T R Y e --

20426 f{artentionnl marian oo, wfilve Ol inforoatih aia
.- i ammt AR am T _

wesource Management, {(2T7Z) 2 Y Ceonments on the

intformation collecticn provi

Informatiosn and kegulatery Affalirs o

roo. o Tanox (Mtention: neay GrYficer for

puilding, Washington, AEAR. 3

the Federal tnergy kegulatory CoamlsS1oNn. ;

Vi. EFfECTivVLE ohATe
This fipal rule s eifective rinsert date tnat is 30 days

requirenenis

a8
i
3
Q.
a
o
n
0
-
5%
e
1]
©
'O
—-
ja
Q

atural 3Jas
Repnrting and recordxeeni o reguirerencs

18 s AN L I S s b
v o PP ..

167 am 1 Ra0 VYR ZY

120.12 (1°37).
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8 .F.R. Part_ 284

1ol

vdarural gas
selective discountiw

in consideratior of the foregoing, the Coml.insion adde Farf

1£] and amends Farts e and 284, Chapter I, Title 18 Code of

Tederal Regulaticns as set forth below.

Ey “he conmission. Coamissivhce Sualvil conZurrod with 2
' ceparate statement attached.
(50 AL remrissioner Trabandt concurred with a

' separate staterment attachec.

",V' . " (-'- ;P\ fl“
_‘,'"f-"'** e prASN

lois D. Cashell,
Acting Secretary.
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rart 161 is added Lo read oo ollows: I
PART 161 - STANDAKDS OF C(CHNDUCT FOR I%TERSTATE PIPELINES WITI

MARKETING AFFILIATES

161.1 Applicability. '
}si.z Definitions.

151.3 Standards of conduct.

Authority: natural Ges Act, 0 tTon_m. 7LV 717w {1282) s i
Watural Gas Fclicy Act or 1978, 15 .S.C. 3301-2432 {(\°C2)7 {

Lepartment of Energy Organ:zation Act, <2 U.5.¢. 7101-7352

19823 ; F.0O. No. lzsuuy, 3 CFR 1978 Cowp. p- 142

§ 15,1 Appiicability.

~his part applles to any interstate natural guas pileiont

that transports gas for otiers pursuant to Sukparts B, G, or #H of
e o wur pursuant to Subrarts A oF E »f Part 157 and Lo

Pt
-y

affiiiated with a marketing or brokesing ontity, eXolpt a

-
t
B]

pirelina that dces rot czpduct any transactions with

a
-

Aprritliate." <her used in relat:ien £ any pErson, SEAN

T
- T,

anarther rersoun wnich controls, is cuntrollad bv, or is under

cirmman cnntre: Witk such person.

rconzrol® iiacliuding the teras Posntrolling, " “controlled
p: Foang Cequler conmenh Control wimht; inslades, but is not

=4

Yimiend ¢, the possession, directiv or indirectlyv, of the
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LDOURGL feur. UYL Sul P

suthor.ty £o 2iract or <uusf cse directicn i the Danagenrent ©F

gclicies of a cCempaly. A voting interest of 10 percent or nore
creates 3 proaeu-noion of conrrol.
npotential shippers”" meanc all currant ansportation and
calesn customers of an interstate natural! gas pipeline, and all
persSoNs w0 have pending requests for transpgortation scrvice or
for inforuation regarding transportation service on chat pipe-
iina.
§ e1.3 standards of conduct.

An interstate nacural gas pipsline oust conGull ils business
to cenform to the following standards:

(a) It nust apply & tariff provision relating to
transpertation in the same manner to the 3ame OY simllarly
situited persons if there i» discretion ir the application ol tha
FLrovesioll.

(hy Tt must striztly enforce a tariff provision ior which
rrere is no Jdiscretion in the sppireation el the vrovicien.

() It may not, through a tacifi provisizi °or otherwise,
qive 1ts parkecing affiliate prelerence ovel nonaffiliatz2

CUSTO@ES > Ast LUnedud-in g, Tiaaeplitalicn, 2RITaE3 oy curtallment

i

- .

priority.

{(a) It wast process all similar recuests for transportation

 ————— ———
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(e) Tt ma. not dizclese o 1ts arfiliate any irfornation o
cacure transportation service the pipeline receives rfrom a non-

iliarted shipper.

:J
(RN
b~

(fy To the extent it prevides information relaced to

transportation ot natural gas and gas sales and rarketing to a
marketing attiliate, it nust do SO ccontemporaneous.y to all
potentiai shippers, affiliated znd anon-arfiliated, on !ts systen.

To the nmaxinum exzent practiceble its cperating

(g)
employces and the ~narating emplevees of its market ng nffiliate
miter finoTroaAan '_i_j‘_jc_::_\enrin”tjly o1 each <.bther.

(h) It pmay not condition or tie its agreement to release
aas subiect to take-or-pay relief to ar agreenent by tune
nroducer, custorer, ernd-user, or shipper relatirjy to any secrvice
by its marketirg affiliate, any s2rvices by it on kehalf of lts
Carxeling affiliate, or any services in W

affiliatz js ‘nvolved.

4]

iy I petential shiprey, 1t must idestily any
infor..acion relating to releaced gas tnrat is mitigating the
piveline's fakgs-or-paw Linkility if it has provided this
IniormALLGn Ll 108 DalAEliing Alealleais.

(3) 3y (insert date that is 62 days {rom the effective date
cf ¢hi3 rule}, it pust file with the Zummission procedures that

will erabla zliipepers and the Coprission to deternina haw the

vipeline is cemzlyiag wicth the standardes in this seccion.

—— —— o . s,
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QJART 250 - TOIRMS
2 The authcrity citarion for Part

tollows:

Avchority:

1171-7352 {1982); E.C. Yo. 12009,
svaeival Cas 2AC%, 15 s ¢, 7177

Act of 1978, 15 U.S.C. 3301-34°2

259 is amended by adding

rormat of comnilance ©

and affiliate transact

gas for others purs:ant to

rursuant to subparts

conduct apv transactions Ssith Jous affilrateld RO

1 - ~ - - -
{i) riie FERC Form vo. 592
ravogropt (8) So Liaa o mzoilaa,

(2) Maintain and

pepartment of knesgy crganization ACT,

an
oa

pes pw

gas pip=iing Thnol Videsp
Suvbrarts B, c,

A or E of Bart 17

except a

60 is revised to rezd as

1978 Conmp. p. 1427

(1582); Hatural Gas Policy

a 1cw § 250.16 to read as

[Or TIANSPOL.ALLUN BELN Vi

s

Lk m e dmrraen Y
R e -

i e L&

or 4 af Part zs84 cr

and is afrilisted, 2s

thic chapter, in any way with

1 4t Jees not

in the marner orescribed in

nrovide ‘he i~fermatisn specified in

paragragh (C) of thi.s section, and

(3; Maintain a1l information regquired nnder this sectior
frcu the Liwme Lhe CnfoLaatici is TeTzived vntil) Dooombor 1
RV RS )

R Y. TR

Ea——————_ TR L D ~ M W R S SRR T O
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1) what_tn file. Sn 'noterstate pipeline ~uut Five the

<sllow.ng informat.on in tihne FERC Form No. $92:
(1} A complete list of operating personneil ard facilities
shared by the interscate patural gas pipeline and the affilliated

marketing or brokering cowmpanys:

£ s m
FRaR Y

a

4

{(2) Tne srecific 1nformaticn and formai rwycilved
shipper for & valid reguest for t-ansportation service, inciuding
for transactiosns in which an affiliated parketer is invalved, the
items of information in paragraph (b)(6) of this secticn;

{3) Frocedures usod Lo address anid Cesuive Ceospriasntn Ly
shippers and potential shippers:

{4) Procedures used by the naturali gas pipeline to inform

affiliated and conaffiliated shippers and peotential shippets on

iakbitiry and pricing of transportation gservice, and

[}
Y
[
»
—

(iiy <apacity of the »ipelina available IOI tyansporration:
(53 {i} Existing tariff erevisicns thot contaln the
infcrmaticn and grocedures reguired in parasgraphs {b) (1) throuvgh
(by 4) of +his section, Or
Lo

. " . . . . “a - - — oy - - - - -
Py WMo tayifFf npouiglons FEEtain e ailalitasicdioe e

procedusl i descoaibed ii paragr2phs 5} {1} through (p)y (4} of this
sect’ion: znd

{5} A lceg that contains thz teollowing Infocmpebion on aiil

fr

reques for transportation sService pade £y arfriliateq marieters

.-
>

or in which an affiliated sarketer is invoived:

r

(i) The dahe ot recoivt of the raguss

L
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f11) “ha date that the reguest wa3i acceptoed as valird,
(1i1) Th=z cpec;fic aifiliatisn of the reguester wita the

interstate pipcline, and the extent of the pipeline's affilia-

tion, if any, vith the pecson to ke prcvided transportation

service,
{iv, The extent of the supplier's affiliaticn wich the
nterstate piveline fcca whon service is regquected,

{vj The identity cf the shipper making the request for
mmvvice including designating ~hether the shipper is a local

Sista il tiuin cuwpany, 4% interctate pipeline, an intrastate

pipeline, an end-user, a preducer, or a marxeter,

1w contract volame nf aas remested O

{1

2

v

fvi) 1he moxizunm

-

be transgerted and ©h ctal contract volune of gas reguested to

¥]
[As

be LranspoiTted over tne t11fe of the contract,

Af +np mource of the gas reoguested

ocomponeae anad

term.i .22,

rix) A list of all receipt aind deiivery points ketweern

- . - ...‘1—.,‘-0----..-._‘.,.‘ 4 . :
mian cne gau im o verpresiod T Te sracsportad and the distance in
C e 3 kel A aseywen :
b oans T afifaav vy EOLNT

pipelin2 Tilics hetween the recaipt puin
+,aC ave the furthest apart,

{x} Whether the service requested is firm or _pterruptibiz
i} The statle cf thn ultiTate end USeYr of the yas,

(xii) 'Che ideatity of the transportacion rate schadules afld

rho byamemawiabion wabes 4mlicatle for such seiviso

—a - - mmt-ome =

lﬂﬂlllllﬁ.lElllﬂllﬂlﬂﬂﬂlllllIﬂﬂlﬂ!lllﬁlllﬁl!ﬁlﬂNIIIIIH!IIHIIIIHIalﬂallllllllllIIHIllllllllllIllll:I-iI-a-nn
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(»111 Wihirrher any o! tie gas kbeing transgorted s sublect
to take-or-pay reijet and, :f s5, how ruch,

(x1iv) Wheiner and -2y now sceh the cost of the gas to the
affilianted warketer exceeds the price recaived {or the sale of
the gas ry the affiliated marketer, after deducting associated
corcs, including those incurred for transpoertation: i.e.. whether
the gaco 1o peing s0ld at o lossg,

(xv}) Turrent status <fI the request, Including whether the

{A) Inconpglete,

(E}) Conplete and awaiting service,

(CY CTemplete, a ccatract signed, and awaiting commcncenment
0l service,

{0) Complete, service has begun and the Comxaission doclhiet
numSer auslgned Lo LRe Lransdol ion,

{E) Withdrawn, cr

anl the teassh why,

m
L.

Lokt b .t
) orlag

~

{(¥vi; The position ot the regueckh in the transcortation

¢ oauest quaeie.

* -
- d e

frriid  Thz dispositicn of the rsogunst, includins d ta
the Teque#ster wac notified of isvailability of capacit., the dare
the contract was executea, che date gfervice actually commenced,
ahid any explanatiosn cencerning the disposition of the request,
Any couplaints bv the shinper or end usar

concerning the requested or furnished service and the disrosition

Toraatas o

B0 TR YT A TR 0 S ISR LI o 5 B PUIERD S 0 M X4 im i ] . B | Wl S——— . ————— e & =
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(x:%} Wherher the transporrtatior s be
cttered or provided 1t discounted rates, dur
requested, o¢ifered or provided, the rmaxinun

or fee actually charged dur:ng the billing p

-3

ing regue sted,
ation of the discount
rote or tee, the rate

eriod, the shipper,

corpcrate affijiation between the shipper and the transporting

pireline, and the quantity <f gas schequlcd
varna Guring the billing period for each delid

{c) What +~- rainptain.

(11 &n incerstale pipeilne uust @aihiiail

parangraph cp) sy of thig sectlion Tur Lll reau

a nonaffiliated shipper is invaolved fron the

is received untiil Decenibher 31, 1389,

{2) The informaticn reguired to ce main.

section will ke avallable from [60 days Froun
until Decenbar 31, 1989, to:
(i} The Copuissicen on request, and
{ii) The public under SHukparc D of Fart
(3} Tie aniforaaticn required tu be wmeln

]

section zust be maintzinad en Y-Track madgi

-
13

-
[

—

:Ji,.-.; ol PN
—d e O P

informaticn car e chtainaed ac the
Coiminsinn, Division ol Zubllc Inforamction,

St., M.FE., 4

P

‘
E transportation service made by noraffiliatec

Frvear and cmasificariang for man
0 aArn < Mty oatione o maln

v *ha Alsonunted

pal )
']
hot §
]
-
™
g}
4]
al
4]
[w]
4]
P4
Q
-
pe
-

shippers or in which

time the information

eined by Lhis

o]

fective date]

85 of tnis chapter.
tained by this

T Tapa ox Sonputer

A"

s
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Nocket No. KME7-2-000 i

(- The 'nformatiocs 1n parayraphs {B)(i1; through (b)(5) of
this secticn crd encries in rhe lecg specified in paragraph (b) (€}
Gl o Lhiis SseCt:on treolating to transportaticn requests for which
transportation hzs conmenced 10 days or wmore previocusly, whic?
have been dented, or which have been pending for nore than six
mohths asi be filad initialiy with the Conmission by [insart
date that 1s 60 daygs fronm the effectlve date oI Liie [inal rule)
and thereafter as reguired bv paragraphs (2)(2) ard {d}(4) until

Cacomboy 2

b

r1ege.

‘
The ialulueliun teduiged (h macadraphis (o)1) Througn
(P} (5) rust be filed quarterly if any changes cccur.

{3: The information :n paragragh {(b)(3) relating to
Lransportation reguests bust be maintained on a daily hasis.
{bi{o) relatina ¢

(4 ™ PR
&, 1Ne AT LGIno

rl
b
C
=]
|es
1
¢
~
1]
L
1
v
]

transportaticn requests for which transpoartaticon has commernced 30
Leys O more previous:y, whi:ch have keen denied, or which have

Lien pencding ore than siy months mast pe filed:

{1) Tor =<he items ia paragravh (b)(6) (i} chreugh (xviiiy o
trnte sectron, 2t thge end of Che porlh foluowing the zonth any

charges ocouar., A vrepert unider this secyion satisfies a
vipelire's orligation to rerort urder § 2?84 .11 of this rhapter.

- .
) ¢f this

P

tass in =

w

{(ii}  For the ragrach (k) {e, (x

Jos

scitnion, wicthin Y% days of the clcose ¢f thne pipeline's bBilling

perioa. h creport ¢f a discount nnder thic gection raticfione a

NS VAR B 3 T S O 0N R0 1 D P LI VR N B | S 0 A 185 S S LS UG 5520 Wy
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pi;u\linc':; chl.gat ien LO Sa LT (a) (DY (V) o1 this

chaptec.

=3 floa to file.

-

(1) Each filing mace with the connission urder this section

mast be made o 9-track magnetic tape OF cerputer qisk. The

for=at and spccifications for subnpissicn of the infornation

prescribed by this section ©n magnetic tape ©T cenruter disk Can

dcral Enexqgy Regulatory €° mnission, pivision

re optatned at Lhe Is

of Pupltic Inforsation, 325 aorth capizol st., H.E., Wwashinjton,

D.w. 25226,
(2) The mrgnetlc tape GY conputer digp miin DE aloier

py one paper printcut of the in r—ation suknitted o the

Baghctic Lape ¢F computeYr disk. The forrat Zor tne paper
| .
printcat <az be cbtained a%t the rederal Energy Ragulatory

]

ricion ot vupi i Inioond

: rion, 275 nertn Capltol

Cumaissidl

st., H.5., wachington, nL.a. 20426,
The Yagrelic tape Or co-vuter disk, and paper printaut,

-

itrad pust pe 2SCOn wanted Ty a _over le=ter. 1The cover

fita aturibuze, and recordind

e ipoivee rie Vile nanec,

w2l gas

i dansity of nhe magnatic tape GULELLLeS DY e oat e
m
3]

clneliue CoapanY . ana envar lettex rucst also include the

‘i
(B ]

¢ rhis rhantec.

[ 4]

subscription providea 1in ¥ LED.20ST R

74} Thz su gresription provided in parajrush g2y 2y of this
sect Lt Lust certify in addition to thea raolirenents ir.
§ soS.2Liuiizl af this chapter, that the papat PrinTo’ covi s

yhe sane infornation as tne magnetic tape or conputelr G1sk and
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cnoat tho slgner hOS read arnd kns.s tne sornTents cf

printout arae trae to the best nncledge and belief

(r) Woure tu iiie.

the paper

of th2 s:ianer.

{1y Tne magretic tepe Or computer disk and accompanying

paper printout and cover
the Secretary, rederai Energy Regulatory

rapital ftrcet, }.E., Washington, D.C. 204a26.

- letter aoust be submitted rvo: Cfrice of

Commission, 223 Nertn

{2y Hand detliveries of a ragnetic tape or ccmpiter disk a~xd

acconmpanying paper praintoe

‘fire of the Secretary, Taderal Enelgy Regulatsriy

st and cgower letter may be made to;

Commission,

ot
Doom 3110, 8295 iorrh Capital Sireet, H.E., Washingtonr, L.C.
20426.

(g Fubll¢ ACCss.

An interstate pipeline must maintain Aard make availakle to

oy
Ln]
Cr
[¢]
34
1

the paklic all Filings wita t:

s (11 through (RI{5)} ol this secrion and entries

PRS
-~

wee hours;

specified in this paragragh that are contelned sh

{b;{€&; of ~hi=s section.

1gsion under paragrapns

in the iog

specified in aragraoh (b} (6} of this sectidn by rovioing:
¢ P ; Y g

one paper copy at the pipeline’'s principal piace of

(?} Cw.pies by mail cf any iten recuested withan seven

i calendar Jdays of a aritten requast, for which the pipel:ine TAay
charga the cost of postage and fifteen cents per page photocoupaed

4 G oRRC Loeniied priitout po3T cruvidads ant

! 1L, Laminour ALCESS, Yoo etaotyveils TRanc. to tre data

purag:aph

»
E
]
=
E
E
g
4
n
g
|
g
g
§
&
»

|
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pennlty fer failure to comoly.

t1; Any perscn who transports gas for others pursuant to

T R T e

ry . T ~o - ~.n s P e
PR A |

Subpuris L, <, <o WSl TaTT Lls de Lhes THGETCL wiha wal
violates the requirerents of § lei.3, § 250.16, or § 284.13 <
chis chapter will ke suriect, pursunari Lo sections 3ii(c), 901,
and S0N4() 76 of the Natural Gas Folicy Act of 1978, to a Tivil
penalty, which the Co=znission may assess, of not more than $5,000
for any one violation.

(2) rPocr purposes of unls paragrapin, in the case cf a
conidnaiog Violation, each day of the violation wlil constituie a
separata violaticn.

Part 284 - CERTAIN SPLES AND TRANSPORTATION OF NATURAL GAS UNDER
THE HATOURAL Cad FULICY ACY COF 1578 AND RELATED
AUTHORITIES

4. The autnority citaticn tor bPart 2284 continues Lo read as

follows:

A i a

\uthority: Macur:) Gos fcg, 18 U.S.C. 7L7-T17W (1982), as

amended; Natuva! $os Policy Act of 1978, 1% (U.S.C. 3301-3422

TS0 r1ngon - 1IINNAG T WL YA e FYGQTMD
- e e [ -y s R A | - - - - - P IR I
< o owede m - - . -3 - - et e o A B - P R
o . - e AL & P e F A AW AP A P L E AV (X =] FIR VIS VA
5 284.7 Batras
= x * * *
{d} kate uaesiyguy
= * * * *

————— g b 3 @
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i
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(=) Rabr flexibilaty (1)
L] * ] * -
|
(ii) (A) Lxcept &s provided in paragraph (3) of this section
' 4

the pipeline may charge arn individual custormer any rate that 1is
neither greater than the maximum rate nor less than the minimui

rate on file for that service.

! fH If » minellnes aoes nor hn'd a blanket certlficate
under subpart G of this part, it may act charge, in a transaction
involving its warx=ztLing affiliatle, 1 rate that is lower than the
righest vate it charqges in any transaction not involving its

MELKL .. .. LiinCe.

P T T S R i ¢ P TP k. & i

SN AN BARNERNGY ] o ISR} & S K7 1R N AR PSR T WS WA 162 | S IR S | D

|
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e - eNees T e e s B N G PO C N RO MREEDE T URE e R S R ARG 3T S AR e, ¢ e i e
!
TolLry Into A lerjen Apcioamnetivive Docker Mo, RM87-%-200
practices Reitated ta Marketing ;
Afeiliavtes of Iaterstate pipelines )

{Issued June 1, 1988)

Stalon, Conmissioner, congurring:

1 will support the rule cn the premise that soue action to

regulate Lhe relationsnips Letween interstate pipellines and thelr

Tr i eribin

Larketing offiliates is hetter than no acticn.

reiuctance, however, that I o so. To constrain and Limit the

potential for undue discrimipation that arises when a pipeline

creates a morketing affiliate, the cormission shwuuld duvelep 2
merkel structure designed to ensur? that nineliras caniot aruse

their moncopoiy power to the competitive advantage ¢f their

Affiliates. The ssoation, in mv opinion, i3 teC al_ow only Those

pee thnk bave accepted o Fevh 2834 blanket trarnspertat:ion

-
roabrr- e

FLEN S

certificate to have nmacketiny affiliates. a orief dizcuseiom ci

Lhis issue ol lows.

The reuent development ot nrerstate RLP2LINE matreiliy
arffFijiates has creaced & Gilenna for the Commis<sicn. It trere
Aave ne wartienlar econemic benefits to be derived trom the
pipeline-nairketing arfiiiace reiatianshIp, =i need Tor LhC

menaffitiated mayrketars cen

A

a~Fii‘ate carnnot b tustifie

AN

provide the sare service witn emua) efficiency and less risk oY

mcnocciy abuse. On the othar hard, if cconom:iC benefits do arise

L]

o the

out ot The relatioasiip, these benefits wust arisc

;
B
2
S
i
g
i
&=
g
o
&
[ -]
®
%
:
vt
:
5
:
3
g
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LEaTap T Fa g KT ped W wThe R T AT e LY e A T R _
fobaet e EMa]e =0t -2 -
P[[;‘ H :r;l~'f. ~ronog ‘)]’/ F_;O'.-‘:." ope 0 Lhie :.’an--}.ortaticn of ras. n
thac zane, the ravketing aftitiate should be regulater. In tne
1ght ot theoso copctucicns, T Find it puzzling tnat the customers

ot irterntete pipel:ines

tlttilirltes. M

support the cencept of
find tnis support informative,

T have reiected my inmitaal

pipeline parketing
however, and 1 must

inc) ination to

; ceoupect it.  Therefore,
)
prehibit mar¥eting affiliates altoyether.
Woeenr angivzinag tho p;peline"marketinq affiliate
yelaticonship, the carny zeion nest kaep i, mind its regutatory

duty of ensaring that pipelines
pl)'de “
commissicn i committed to
pipelines and producers 4ith
STYJACTUI e ro°2

create a markev

anticonpetitive hehavior. 1

choices as to how Lo fulfill 1its

pronibit inc

i

Pes

v
-
.
[¢]

el

Conmisslion Jan

1
W

whercly

trs pmarxeting arfiiiava.

DR DR SRR AN SN S T ST 31 AT {98, s
-
Ly
c
*
L »
o
(5} o
o
4] <
T
It L]
ol
rt ’o
C. *
i r
t; 2
-, 1]
9
[ u.
'“t
[ *
Ly {
)
'y sl
& =
R ~
r‘ n
'™
]
3
h

do noi excrcise
to the disadvanrtage of the natural gas
serving tne caonsurer oy
rarkat

Laiw
to reguilate penavic.s will be

alt

_eppetitare btenavicr. Attenpts
surize if a rathet stouliu-se is 1

‘rarrativelyv,

froctivelv discipline the vipeaiine

+heir mKonopoly

o~

forces, it wmust atrempt

LI R a0
Ly

- ot AT .- -

LI.\.I\.‘-'.?-‘: widlh

encouraaes

rir:y marketlng
i+ can create a strucrure

ana

. markoting affiiiates

-

(18]

ea tne enrry and exit ol Gither
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yocket Ho. KA87-3-000

gas seulers. eroducers and ~on-atf.liated marketers need ascure d

access to e pipelilnes. Additionaliyv, the Coamiss:icn has a dury

under the Natural Sa< Act to make sure that pipelines do not

+2 unragu.ated warketing affiliaten.

skitn th-ir moncpoly power

The <h:ftina of the mcpocoly power can occur in two ways: it can

cccur by the pipeline absorbing some of the cost cof the
arriilate, ana 1T Ca&i OCCuUr oy the pipeline shifting certain

rewrenune ssuracs to lne marketing affilia%e. The conlv feasible

way tc prevent this manipulation of the pipeline’s marketing
powar is to create circunstances wherein competition wijil

iplinc TrE ang 1TSS ATILiLACce, myen Lnen Lol ™

{4

2 l'l\‘

19

Ead - R s
e -r

-

nust exercise their ratemaking repcnsibilities wisely.

In light of these objectives, I bulieve that an interstate

e LR M T T S =~ v el T . e —— =t A ~
Aol il Siuuiu e alluwed LU ave a sl AQTAINT G

when *he pipeline has accepted 2 blanket certificate under Part

E _ - - - O R - e e =Y e —t 3 :
4 Cf oUrf Redaieliltliz. &/ Thad Kaanndu corvlif

o
{n

prumulgated under Fart 2%4. along witn other rocent Coamissinn

i bt e, Jualuned a [rameworr OGuesianed "tLo remova certaln

barriers tc ccmpetiticn, %o furthar accdss tD nondiscrininatory

cmpeti®l
transportaZion and o <iGiancé -he onvircrzont for rarket-

LIS

reapoarsive pricing. Onece A ningiine nas CGiFm LT Led

to living in a coupetitive world by accepting

economis suxictance

1/ 18 U.S.C. § 284 et. saq. (13€7).

. - -l . + 3 e % i - - - v -
3/ Sue Notice of dnquiry inteo allicged cempetitlve practices
- N :

related to narketilng affiliaces of interstate papelines,
Feoe Statutes & Pegulacions § 3%,520, 37,657,

lhmw—.- : - SEm T ——— - R — —
Lo A LA Sl A ] ¥ o R Y A1 % - L LT Lo Al - « s o 3]

W'—-
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X
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Sackat No. KR8 -- =)0

1 hlanret trauspor:dti“n cfertlfaiuate, and tnoroby bPas agread LO

vi

—
Lot ek b

forego 17S noNGEOly power Sver tne sale of yo= ald o of 1ts

~onopoly fOWwer over tranzportation, it is plaus ble To expecs

rarket pressures to discipline the pipeline’s actions.

This Comaission has often plurred the distinction between

“nar have accernted a blanket certiticate anu

v as

e e ips o ewiesy 2
[ LWy L H] t.f_r-.:....._.,

rheep (nAt are merely tran~porting under part 234 but bave not

accented a blanket certificate. In the case of narketinrg

affiliactes, the dist .nction should be drawn. There is one very

LwpoTIonT Ao e T LGh BElewsl w ;;;;1; 2 =mnt wag accentec A

I}

blanket certificate end ore LhLat ot

ket cerbtificate The

e e e i . o AN VIR R WV SR SN R

access basis but has not accepted a blal

that. has accepted a blanket certificace nas commnitted

s .
mipeline

[ 3
!
i
irsel® to vuupetition and repdiscriainatery crancportation.  On
i, p.peiines that have nat accarted A »lanket
Ei

o)

the cther hand,

cartificete Tay D tvansperring con a nondiscyim.natory pasis at

the present tim<, hut have not conmitted thesselves Lo do so .n

rTre TuCuZt . % ic e ereamitment that ic erm=ia: te che

convarsicn of the IRdustry irvo wre i ow nongiscriminaior:

slinate ~uatoxmers nesd

piE-

|+

rurchasing cermtitnents.

i

transportation to make 1ang-t

ne whore tne pipeline Més acsepted 2 bhlaakeat

-
-
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i

Fuyan in situd

1 bhelicve thare should he a structural and

certificaote, howavwis,
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organizatianal qivicion ¢f tne pipeline and i1ts narketing

Affilinace =0 uhan all cemuntcation tetuJeen the parties will be
~imilar to those ot tne pilpeiine =rd indeperdent marketers.
Thorefore, in addition to the organizational separat.on required
pv this rule, { believe there should be separate curporations tor
+he pipeline and the —arketing affiliate. The two corporaticns
should not be ailowed to share office space Or euwpiCYeses. in
a22iticn, empleyeces of the tWo corporaticns should be prohibitel
from sharing inside inforpation, and ail internal operations and
meetings shdald ko carried out separately. If the affiliate is

o ™
—er 2

-~
PO

o
"
H

chysically and crgenLrationally oparo c:
anticompetitive practices will be more ditficult tc enter irnto
ard easier to detect. Finally, I pbelieve that pipeiiines with

asrisiatos sheuld bz gsubject to the stardarde of

e s ko B o T
mu.ﬁn'\‘“‘llj
mmmAne i And TEDO'TITE TFeOUITELEentS ecrablished ov this rule.

with such struccural, crganizational and behavorial safeguards in
riace, marieting atti)iates Of incerstate pipelines can exist anrd

opcrate effiriently witn little regulatcry inter.ention.

”
R

T Y 7 [ o
L{fﬁ?z%ﬁ/ /Jj (’/ )

yy
s 2 A
¢Charles G. Stalon

Cconmissioner

——  —— ——— —
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(Issued June 1, 16°3)

Ict

pinion of Connissignerx charles A. _Toroaband

]

I

snovrring

[ concur in the Final Rule with several okservations ard a
serious reservation with regard to the treatnent ol
srganizaticnal separation betwesn interstate natutral gas

p ligTted mavrkoLars T alco sheould noto

: . . £y N PO
mihpeirnus and theitr affiliaTeld RAGTRTLL I I

that I share fully the rfundarental corcerns expressed by
Commissicrer Stalon in his concurring opinion and support
strongly his vecepmendacion that there must ba a structural ond
crganizational division of tne pipeline and its narkesting
4ffiliare Iin tne forp of separate LOLLLS AL LU Ucoprus wnab
serious reseivation, I an persuaded that the Final Rule wil_ put
in place thre leng-needed regulatory structure to tetlelr ensure
fair market practices by interstate oipelines and deter (i) undue
diccrimination against ncr-artiliated shippers and (1i)
preference for markcting atfiliates. Censequently., I supgort the
adoption of the Final Fule at this tine.

General
The role and significance of urragulcoted markelin
arfil:aves bas grown drasatically since the Commission tirst

focuscd o~ this issue in the fall of 1986. Footnote 9 in the
order, at page 5 of the §lip Opinion, cites to a r=ceint trade
press survey of major intearstate ripelines. From = relatively
modest becinning in the 1385-14%8C time frame bafore and alter
jgssuance of Order Hc. 426, +he carketing affiliaztes by the er.d oF
1987 had ach.cved a substiantial Snare of LransporTatlon vo.ooaes
on their afriliated pipelin=s. Revorted vclumes To:r Sums
sgpecific interstatc pipelinms, for example, ingclude the foliowing
approximate leveis:

Arkia s 182,5 of 247 Bel o wcoual trarapavtaring

CoasTai ¢ vl orf 1,00u Baf

Enron . 2355 of $90 R"cf

Sonat. . 163 of 219 kcf

Trapaco @ -1 of 1,000 nBel

United : 326 of 657 Bof

wilidams: 4id. Wl e L
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fe ket ha, RM3U-H-ovw -z -
renarted - oLunces for marceting atfrliatas fron only 10 ot tne 2=
¢ the cotal 9.413 Bcf repcrted

majcr pipelines totaled 2,431 Bct <t
45 transportaticn voluses in 1987 for the 24 pipelines, or
approximatrely ~6%. Extrapclation ot those levels for all 24
pipelinces would suugest That marketing affiliates have a narre*
share at the end of 1987 in tne range cf aprproximately 35-43% of
tntal transportation volures. Also, 1 would note the growing
nractice of regulateu pipelines to ~ransfer certalin furctions,
such as gas acquisiticn ani aggregation, to unregulated
affiliates. By any realistic measure, therefore, the Commission
has concluded ccrrectly that such a significant ana growing
arket presence ot affiiiated, but unregulated, companies rust ke
the subject cf generic regulations to estanlish and enforce
stardards of competitive conduct.

such regulations, coupled vith report ing requirenents to
facilitate identitication cf viclations and proxnpt enf« rcement

event »f alleged vsiolaticns, should have a clear

action in the e
aeterrent impact on the acrivities of otherwise unregulated
Jeterrence 1s O

arfiliates. The objerctre of Lt feguiatory
prevent lue sialubturiiy prohipited undue praference 1or
affiliates and undue discrizination against ron-affiltiates under
the Natural Gas Act. In the absence of this generic approach,
agyrieved parties would be left to case-by-case cemplaint
adjudicaticn under rhe Latural Sas Act without a2ny satah’ - zhed
regulatory frarmework, leading to ad hos processing of complaints
and after-the-fact review of aileged viclations. Additionaily,
srhore ghould he a vequilatary framewnrk for affiliates directiy
qnaer the NATUral Gas ACL, talued Than the =mocoooity for
cuitplainants t3 seekx relisf under the antitrust iawe. 1 pelisnve
trat this ger2ric approach pader our Natural Gas Act authotities
will provide an apprupricte and measured response to the vpvicus
and growing potertial for SucCi undue prefurence and urdue

discrimination.

et A

t ot month, Anarss Enerdgy Corporztion (Lecess) and Natural
fae Mleavringhoure  Toc. tNsey . filed separatce Supplescntal
Commeats in this docket. AJCoSS and NGC objzcted strenuvusiy to

ny suggestion that the apuses thai gave rise to this ralepakinrg
in the first instance have somehow diwinisied or that
aaticompelitive behavior by pireline 3tfiiiated narketers is
diminisninrgy. Yhey argue that the probiem 1S increasing .in
magricude, conplaesity and sptiety, and chat tnese abules are
cccurring cn ripelines that are operating under hlanket
certificates pursaani to urder Fo. 436. Any decrecse N the
runter ot compiainus to tre tnforcement iasLk «oile siicula nooooc
viewed Aas a sign that the problem is going avay, they statez, but

c L TP T S ea ey
TaLlirnc

ravner as atilivuieolie to inJustey awalendle ol S08 wala
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of the Toauk Force to add oss the types of anticonpetitive and
discrininatory prac-tices which are cau3ing the most problens.
Wwhile the Task Forre has dnne an adnirable job of resclving
disputes concerning some of the more blacant forms of
discriminatory and anticcompetitive practices, it cannot remedy
propolens which reguire a st.uctural solution nor practices not
ye~ declared anticompotitive hy the rommissien. Their petitions
2i¢cuss a nunter of suzh practices which would fall under tte
provisions of this Ffinal Rule, although tie conplete
organ.zat.cnal sepaxation they seek is not adopted in this Order.
Connagus «Liy, Thoy arjuc nercuazively, in By jadgment, that
action on this Final Rule must proceed pronptly. Also, <heir
petitions add additional and timely weight to the continued need
to require complete crganizatioral separation in the Final Rule

on rehearinc.

Observatlons
1 Fvomntad Pinelines

Tre Final Ru'e exempts from the regulations pipelines
which do not conduct any transactions with their affil:ated
marketer. The Commission enphasizes that any exempted vipelines
must immediately come into cempliance with these regulations as
seon as Lhoy conduct any rancaction with their marketing
affiliate (slip opirion at page 13). To that end, I recomnend
farther that any pipelire ¢laiming exenmpted status should file a
MUt ificabion 1o that gfifzct and sranld fila a manthiv verort
stating TNAT there Nas pecn no Lransaclivin Wit
affiliate and the exempticn centinues. Also, at such tire a
previcusly exenpted pipeline intends to conduct a transaction
with ar affiliated marketer, the pipeline gheould cone intc full
compl:iancy with this rule and file o repcr’ to that effest A%

15 2ays beiore the transacticon to ensure application o the

- P e N
<X ML N ANy

least
w13le and pupblic notice.
7. CrlenTive niscannting
A. arger MQ. 436 Blanket certifjcate Regeiranent

Wwitn »egard to selective discounting by pipelires of
ranspcrtacion rates 10T warketing a1hliistes, 1 ayree wits the
concerns expressed by consolidatec Eaiscn, Hadscn, nGC and
r..cass, varticnlarly in liant of the earlier discussion about tun
significant and growing market share of warkering affitiates in
TronSp.riotion narket and the Transier of regulated

Pl - I e 3 -+ S - H H
jates. Obwi-wusly, tho cooniinavisn

the cvotal

FupLilioas Lo uwnteogulated atiai
Oof tite dl1rect Aaccess Lo LrAnSpUL Ldv LUl PflcUAMALACE alim sGdViCES,

———— e

o e e —— e —— . = ————
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Jilccounted trarsportat on rates, aaz

vt attliliate relationshipe,
the giuvwiiy agyregater \unction provide a potentialiy potent

compaetitive advantase te marketing affiliates reflected in the
recent data and surveys, particulerly 1n terms af market
penntration and rarket share as tranapcrtation serv 1ces becore
increasingly dominant and expand Co new geographic regions. It
1o clear, thovefcre, that the Cummiszion must act to ensure that
all shippers are on a more oF iess equal ccupetitive footing.
iinless A viceline has accepTed a hiankel certificave under
fart 284 to prov:ide transpertation services, the pipeline does
not provide complete transportation service cptions and can
terminate services without pricr Cemmission approval. Un.er
those services, the pipel.nfs 2nd i*s marketing affiliate nave an
Loboerzntly greferred prsiticon over ner-affiliates vhe remain at
the mercy of the pipeline in tarms of any lcncer-range
competitive strategy for services. Consequentiy, Lhe Compissivin
nas c¢oacluded that pipelinres should only Le authorized to use
calamtive digeounting for any Affiliate where the pipelire has
accepted a ktlanket certificate and the competitive positicns of
affiliates and non-affiliates are on a comparatle kasis.
similarly, the commicsion has acted in order No. 490, the
abandcnment policy Final Rule, to limit the additional
opportunities for flexibility under that Order to pitvelines
accepting blanket -~ertificates. Also, the connissicn has
linited the availability of direc: pilling for certain take-cr-
pav costs arder Order No. 590 %o pipelines accepting a blanket

corviiicaie.

i would no%te that (he ccurt in AGD approvad the selective
discounting provisions in Order No. 416, as apnrepriate to
pEOVLILUE pipellnes, Lihvoudh thelr watAcling afritlates, A
cegitinate opgertunicy to conpele with ncn-affiliates in tae open
access trentportatinn pregran. m=, court noted that cu~h
discounting i1s not pen {6 unduly 2iscrimiratovy, proviied that
igentical dircounts ar: aiven tov nen-affiliat~s in Idenviczl
cunatances. (AGD i< aincussed in the Slip Opinion at Faononote

f"; -
43). Since iszuwnce or Order N.o. 8316 and the record in the AGD
cace, boweer, the Ccoprissian has rnonsed nore directliy on the

potential competitive aruses, unduly preferentias treatoent and
pnduly disariminatery activity associated with pipelinn markoeting
affillates in this ana Jtuaer GOCKeES. Assu. Lie wmaiket sherae oo
such cffiliates in tre transportation market has grown sevaral
orders of macnitude since 1985 and early 14996, and p:palines have
Lrunofeviing funztions To unroouiated

icn ras concluded that the record nere

tne growing Lendency 8
affiiiatz:3., Tie Ccumiss
snd other statistical da

-5

e yonecaliy demanstrats “bat Zuziizting
Ccfiliatas dc not nead any longer selectave dircouanting to




19880628-0247 FERC PDF (Unofficial) 06/01/1988

Sacket NO. RMATT =5 =200 - -

-

compntt A0alnat tie ror--ttiliates.  That result is particularly
clear when the pipeline .S providing transportation services
under Parc 283 withcut a blanset certificate and where the
moiketing aftiliate thus innerently has a conmpetitive advantage.
consegquently, the commissicn has determined that the selactive
discounting authority of the pipeline shculd na* apply to ary

affiliates unless the pipeline has accepted a klanilet
cercvificate.

I alsc wculd note that the gerexal chrust of the AGD court's
apatysls ot Order No. 426 focused oa thc negative impacts of
undue discrisination against natural gas consumers. Here, the
for undue preference, urn:iue discrimination, and a
satod cn-petitive advantage for marketing afiliatos
unlecs the Commissinn corditionaa selective
discounting for marketing affiliates on acceptancz of a bianket
certiticate. cecnsistent with trhe AGDR conrt'e concarnsg about the
negative impact cn ccensuners. In effect, the Commission now
teligves That selective discounting without & klanket certifirate
docs not conform to the requirenents or tina oA I wuihnea
note that Oorder No. 500 now provides the pasic response to th:
AGD —ourt's concerns about the take-cr-pay issue and, in any
sy2nt, the tale-cor-poy issue should not be allowed to requit= or
support the clearly anti-competitive effects of continuing
celective discouvntina in the abserce of a blanket certitficate.
Rather, on the basis ol the reccia and other informatiorn heinre

us  the Commission is compelled here ti cease that continued

corpetitive abucse.

potentiai
reguiatcry-<t
wouvid persist,

L
a.s s

L. Sans Disceunt for similarly Situated SNIpPPerS

Az an zcdisicnal protection azainst competitire abuse with
regara to so:ective discounting for mork.ting arriliates, 1
velisve Tne fommission also shouid requice that wiere a pipeli
nas accepted a blaikex certiricare and selective Giscoubting i
a.ioWed rfor mutRuitiig affiiieztes, rthe pipeline must provide tha
sape discounting tc all similarly situated snippers vaeking a
discount. The Flnal rRule, 12 Footnote 4% at page Zs oL The cliz
cnlnion, discusses rha relevant provisions ot Ordsy Nn, 436 and
the discussion in the 3GD opinion nn this issue. Order NoO. 438
prehibite 31€00UNCS pased soizly on affiilation, while Lue AGDH
s miee el d bhar v Alantt,oatl Alaccpnta Wy ST De nruv;dt:t] L aule=
arffiljates in identical circumstances. Iin other words, as &
enerai rule, tne maximuna trancpertation rite may nnt he

fme morketing affiliate, unless the same discount

discounted for T
is avasiabie Canevally to all other cuch shippE~nta.

ne

-,
e
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1
provide tha sare dis
pipaline would have to
shippet wWas not eligible by reason of
request for transportation services.
conclude that, £for the purpcses

are simtlarly situacted when the

general

sicuated, shipper. AS & PCaiTl me-n®s .

preference and undue disovimination i
requiring brcad uniformity of treatnen
selective discourting cf trarspertation ra
affiliates and non-atffiilates,
blanket certificate.

o Duhlic Niersinsure

T e

discount to A marketing affiiiace, but not
amount of the discount to the public for a
after the close of the piliing pericd,

CpEoTTunliy

ompiesion’s
Deiween ofSiliztes 2nd non—A¥tillates wvnen
Llanket certiricate; ard in
al ready obtained by marketing affiliates,
conc ludee rrat pipel)ikes must be ragul
zpy selectiva discount for an artiilate ot

260.16¢(b) (6) {x1X)). such immediate sblic

transactions are
fyem the dominant sSpou market.

FEE-

the competicive harm 2o

the selactive dizccunt €o the artiliare wt
advantaie (vew non-aftiliates who would bhe
giecour®, if they only werd av

criginal discount. oOr e amconbl of it, =
atfiliate. Hence,
to an affiiiate wWill

RIS A W SRR B (RCTORE R (2R (SR AN TS0l T 12N S AR MR I SO S B s

tna avent of an allegation that Jhe
scount to ancther nen-affiliated shippar,
demonstrate that the non-atfiliated
its conmpletei!y differcnt
The Commission would
of this prcvision, the shippers
v ace seeking services in rthe sane
gecgraphic region and along tne sane general pipeline
rcute. A simple difference in receipt poirnts, delivery points,
or volumes should not be cunsidered as rendering a non-a
shipper into a djfferently-situated, 3s opposed to similariy-
. nolicy natter, the Commicoion should
cenclude that the potential for cempuetitive abuse, undue
iz prevented hest by
t here with regard to
tes as between
where the pipelirne accepts a

Order No. 436 would allow a pipeline to extend a selective

as part of the eriginal

intent to give the mar¥eting affiliate <crme competitive
ise under Order No. 43A.  1n the context of the
dacizicen here to ensure ralative conpetitive parity

-

red to disclose inmadiately

particulzrly impcrtant in today's naturali Gas flal ke, wiaule Zeny
aegotiated on a thirlwy Cay basis with supply

2 - . et - -1 - B o .
ThL Suppicmencal Commanls Filed By NG

socjated with the current practiczce and

arge adontion of 2 prict notice rejulrewent.
thoul vuliic Gi’Cl

could provide the affiliate with & substantial competitive

-oave of The exiztence ol tne

andzr the Final Rule, any selective discount
pe disclosed immediately and 311 other

sipeline refused O
}
the

ffiliated

+

P Y R e R -
of Arfiliate T-onTpan

«disclose the fact or
period of fifteen days

+ - . P .
@ Plp=ling acicpes the

l1igat of the cianificanit m=rket share

i s - -—

ad,
he Cormissicn now

.

il

o2,

thie piveilingc. e
disciosurs i3

'

and auwgcece highlighs

sdach a peried after

~

o

eligible for the samc

- C
the pipeline’'s
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eligibic shhppetrs —ust ke gronted tho same 1pcount 1n the sane
t pe frare. Thus, the pipe:ine and Affiliates cannct use delaye!
diceTpoure ard werorting to nreszarve the conpetitive advanicgl

P L e

—m #£mat awtoept, frustrate this Rule.

a
and, o

inforration to Hon-Affiliates

Fh

3. cijsclosure 2

The -inal Rule requilrcs tnat a pipeline must disclose
jamediately any new Of changed information not available to non-
affiliated markelers, 1f it provides such information to
affiliates as part of a response to a specific request from an
affiliate. The fact that such new or changed information is
contained in a response to a specific request does not lessen 1ts
potentiai compatitive advantage o the affiliate, nor insnlate
the pipeline from disclosing the informailon. (Slip Jopainion, ar
page 45). pipelires and affiliates may not use the sgecific
regquest as a nears cf circumventing the requireczents af the Finnl
rule ror fuil disclosure. stated another way, ail information

provided to an affiliaze must be nrovided canteaporancous.yv Lo

~gn-affiliates, regardlecs ot the form or procedure by winich it
was sought by the affiliate and provided by the pipeline. The
fact of a specific request and a specific response deces nct
constitute any exception to that general rule. The resuit to be
nerevented here is ccmpetitive abuse with regard to the
affiliate’'s activities, undue prefecrerce to the affiliate ond
yndue discrimination against aon-affiliates, and, as 2 regult,
the form ot the informa=ion exchange petween the pipeline and
affjliate 18 irrelevant. consecquentiy, ary Lnicrmation providea

- " . . . v, - 32 e Y mma b — -1
P X T TV T ST ¥ L D ADCe wOsia W thas

P R ol . L T4 - 4 P .
LY LOL peps it ey v e

:
shippers, irrvespective of
tne affiliate.

'
+he capner in which if 3= provided t2

1. ralse o Misieading jn[oxmapjggﬂgg_zﬂéi;g Lay

The ¥Final Rule stetes that the comnission wiil consid
talse or misieadlng inrormation provided und2Y the terus © =i
Firal Rule by pipetines with regard to releasnd gas and teke -or
psy c“redits tc ke a violation of the repoxting requirements.

(31in Gpinton at page 33.. The Comrission c2zmains concernent

abou: the pipeline or the pnarketing affiliate providing any false
or misleading inforracion about take-ci-pay <nd the amcunt o

h
-

billing credit that will flow to tre pigelines as a result oi a
purchase from the wmarketing aftiliate. Obviously, sucn falze end
aisleading information could provide the marieting affiliate with
! a2 decided competitive advantage in market.ng gas arnd other
:
!
i

services to custoners ol jts pipelin: affiliats.
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1Rat it cf cotpetit.ve abuse would b2 particularly
pernicious and umduly discriminpatory to non-affilliates, because
customers and non-affiliates have no jndependent capability to
challenge or verify +he accuracy of such assertions of
significant potential value to customers. The supplerantal
comments filed by Access and HGC highlight current practices o.
Fnis natare.  which have led teo 3ignificant competitive harm.
consequently, the roammission will consider any such use of faise
and misleading informat.on rolated to take-or-pey cradit or
relisf to be 2 violaticn of tne standards of corduct and intends
to respond prouptly willh enfurceas=iit action under this Ruie to
apy allegation of a pipeline or marketing affiliate using such
false and micleaaing information.

5. pivorcemeat_as a Renedy

The Final Rule states that, where necessary, the Commission
will consider and 1npose divercerment or divestiture to prevent a
pipeline's undue discrimiration in favor of its parketing
affiliate. (Slip Opinion at page 78). Further, 1 believe that
the Commission would agree generally that divorcenent would be an
effective rexedy €or undue discriminaticn or undue preferencce
<ith regard to a marxeting affiiiate, although not necessarily
ree nnly one. tor exanple, wiere a pipeline and its marketing
atfiliatse nave engaged in a nattern of conperit.ve abusis
oroviding Llis afrfiiiate wilh substiantial market share and 2o
faczto unregulated rarket pcuer, 1 heiieve the Commission would
yntena o order :fivorcenent., among Other vossibie actions, as o an
erfectlve remedy and alsc to ensure trat iLhe piveiine woes a-t
continue to benefif in the future from the past compatitive
atuses. At that point, the more nmeasured appreach adopted in the
rinal Rulg ag A derzovent action wsuld have ko be followed by
rore decisive action to correct the coaspetitively apbusive and
discrimiratory result for the future. Consequently, interstate
nipelines shouid be on notice not only tnat we kelieve we have
divorcerent authorits, but atso that we would intend to use 1t

<hen nacescsary.

. seandavdc of Sondugt:  Presunpiions
mhe Final Order discusses the iscue cf burden cof prouwf in an
ertforcement proceading (slip Opinisn at pzge %2). I would note

lan
tiiat the discussion in the Final Rule about the Srandards of
v

ronduct has established particular gresumptlions with regari To
Grffaripg trearmani by pipet e~ of AFfiliatss axc anreailiiliated
shippers under specified cirvcuastances. Those presumptions weuad

be used ry the Commission in any enforcenent prcceeding to
determine whetner there was 2 catisfactory explanation for tie
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diflering trcazrent or <nether, in the alternatlve, the dlfter.n:s
treatment constituted a compatitive abuse invoiving undue

2iscriminatlon agalnst nop-attiliat. : shipp2rs or undue

preterence sor affiliated shipper.

Ly

7. supsetting Roporting _Regnirenent

The FPinal Rule adopts a new provision which sunsets the
report ing regquirements appliceble LO interstate pipelines under
this Rule on Decemkber 31, 1939. The preamble discussion calls
for a review of the tepoiting requirement after one year and a
commission decision on whetie:r continuatizn ol repoirting is a
necessary eclement of this new regulatoryv framework. (3iip
opinicen at pages 6 and 7:. The rationale for sunsetting the
reporting requiraments 1S that the perceived affiliate problen
=ay be t+ransitional in nature apnd may be mitigated oOF eliminated
py ccempetitive forces, ohce open aCCass transportation and
,elated Cornission initiatives ara permanaently in vlace. I
supported the Necenter 31, 1939, sunset date at the Conmission
Memsting as a compromisa arprcach to +his provision of the Rule.

As the General dis-ussion at the beginning of this separace
cpoinion makes clear, 1 am persuaded +hat there is a serious and
leng term potentirl for competitive akuce arising from the
icfiliated relationsh:p between interstate pipelines and their

[ -~ el

affiliated marieters. The nssance of thic Tiral Rule 1z
2arerrence ¢f that porertial compe. -2 abuse hy the
cotablishment of Standards =& conduct, independent functioning,

rapid reporiing, and pluspc R UT Lo e gy e =,
this approach is far jess drestic than the divorcenent or
divestiture of marketing affiliates urged by many comnenters.

nnrnach can oniy be illy effective in its
essential design if 1% includes tae rapid regporting requireuents
in the Final Rule. I &m nct persuaded that competitive faorces
i1t ne effective encugh under Aany realistic scenario a yeas firow
now to 2liminate the serious potential! for ccmpetitive zouse OT,
fne that matter, at any time in the nexv several years.
consequently, it is guite clear today., 1n my judgment, tnhat Tne

Final Kule provably would have far less, if nct 1ittle,

detverrenc valug ST cnforcement potent1al wi.hout those revporting
requires.ents afier the er.d of 12892,

E'Jt, L AT A 4

I R

1 aleo am concavred that the yeportiang sunsev srevision
will be perceivad by interstate pivelines as a signal that the
commission is not copmitted completely to che nrew reagulatory

tromework in tne Final Rula aAccess and HGC indicarzed in their

supplemental CORments thdat the indusicy purIeptich already wWas no
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that eiftectT, w'th resulting nedgative inpacsis in terns of
affitiate preferences wad non-affiliate discrinminat.on. I
pelieve the Comnissicn m:st deponst -ate its fuil and unswervingy

cemmitnenct to the agqresive irplere itation of this new
action in tne event

regqulatory frarework and prompT enforcement
of any allaged violation. The demorstrdtion now of any lesser
cormitment would serve to reduce ma:evially, if not destroy, the
efrectiveness of this regulatory ~.terrerce aperoach. Aand, if
the Coumissicr cannot mare th2‘. pproach effectivz, the only

alternative would be s7me form of divorcemant or
tn proveant compevit.ve abuses by

recaining
divesb,.lure ©i1 8 jnueL.s Lasis
affiliates.

according Ly, Y recormend that the Cconmmissicn on renear.:nqg
consider further the reporting suns2t prcvision in the Tinal
Rule. cr exanple, the Commissinn might decide that a specific
sunser provisiun is noh nogoenany of ~noiopyiate ot thics tim2
pecause of the concern about the Comnission’s conmitment to the
deverrence approach. Alte-natively, The comrission could
esrablish a much more realiscic sunset date such as Dacembor
1934 . five years after the rules are fully o~erational on
interztate pipelines. The Comm.ssicn also could schedule a
formal review a8t a Lore realistic tiwme certain, such as three
, without including 2 specific sunset provision at this time
hz Finnal PBula 1n anv event, the conmissicn should addiess

ehls provision further on rehearing to ensure tThe ionjer tern
of

fertiveness and viakhility of the new regulatory framewcrk.

.
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Rgservation: QrddnizgpjoggL_;egaratigg_xgi "Independent _
Functinning"
1. "China 211" Oraanizational separation

My primnAacy r.servation about this Final Rule 18 tne
provision cii so-called windeperdent funationing,” istussed at
page 35 of the slip Cpinion. At the cutcet, T should note that =
continue to support strongly the roral separation of Tne
interstate pineline znd its parketing affiliate under a *~nhina
Wall" requirement. Any lesser degree of separavticn cnsy invites
ovganjicaiiviiai structures that reduce the regulatory detaerrence
~¢ the Finzl Kule, as was argued Dy maay comiienters lisved in
Fouinwtl= 55, accesc and NGO. Where there is compiete separaticn,
tne identificatiocn of sinlarians and the enfoicement Gt the
requlations is made materizlly mcrc predictable ang
straightforward, thus enhuncing the deterrert etfectiveness ot
the rule. For exargle, tho mere existence of auoy tasider
colrurication or inforaation would establish a de facto

nresurptiorn ot o violatien under a <hina Wall requirement, rathevr
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ral Sl guesticns an te ile respective functicons Gl
the communpication or

chap motely
the personnel ‘avelwe:d, the natuce of
infornation, rme relatiorship of %the coraunication or information
to the respective functions, 1nd SO ¢orth. Consequently, I would
e mwt emyoanaie modi T ioation ot the Final ruiz2 L LuousE @ Ciaia

i -

wsll sequirement on rehzécing.

2. Independent ot nctioning:  Real v5. Synbollg

1t, howewver, the Commission adnpts a limitaticn on certa:n
: functione, L chould be aore precise than %he current
Previously, the NOPR proposed *hat all empioyees of ' e

1-fl Tt

drafr.
piveline and warketiryg atfiliate function independently of ea.’h
Lther tc the maximun axtert possible. That "to the rTaxinum
extent possibla™ requirement anticipated that there may b# thec
rced for SORES COMMWON support organizeation and personnel. Now tne
Arath WOULA Leduls L CuVIiLGE of > ralc zigrificantly fros

a

!l
"all ermployees'" to only "orerating employees”, which are
undefined, and also would reduce the extent of separation trem
vro the maxinum extent possikile” to Heka tne maximum extent
prac;icqglg.“ A betier, more cffective and meia preuic:able
formulation would pe to reguitre that a1l non-support personnel

i.e. all management, operational. regulatcry and technical

persov.nel) of the pipelins pust functicn indepenaently of the
parkxeting affiliate = pericd -- with ro qualitiers of any kind.

—a - ia%

Tha on.y personnel whe could function toyether at 211 (other ThEn
conpletely independently) would be sdpport pcrscnnel not encaged
in rhe marketinda, saies, trabspultatlen And cperatiuns of the
af{i}iated ccmpanizs. Sec. 1&1.3(f) ip the drart simply ieavus
tco much ambiguity. discretinn and flexikility.

vorenoymore, Lik vEfectiveness of the independent

functioning would be enhaaced materiaijy iF the rimal Ruls u-td

required that personnei otnar than suppocth nerzonnel could rnat be

co-located, but must be ir separate offices rezflz2cting the
soparate corporate organizations. In a ser.se, thea Commisticn ic
Leing askea to rzspect the af filiated, but separite corpovate
legal entities here, without piercina the corporate veil (however
thin) to ragulate copmon acnivioies. consequently, it shouid roc
he oo extreme a measucc to require that the two affiliates truly
function independently, apart from combon sSupport perscnnei, in
separate nffices undexr their separals legal iderntities tc prevent
nattar thes ease with which thay miaght discrininate wiThout

- e

detecstion and make any enforcament. action somewhat leéss

ditriculr, if a conpiaiint @ali83Es trhat thay have Aigrriminnaroa,




